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The Honoubable Chiup Ii sircr. t vbkan and Mb Ju'.Tirh Strachey 

* Dauiodaxltiib Tapidas . .(Oi Delotid iiiij Ijipellant 

V’rstts 

Dayabhai Tapidaa (Otiginal Plaincitl) <iml anndiei '()ii.jinal Defendant 

No . . .. Itc'ponileiifcs ' 

Witt — Oon^ttuction -Gift to so/d —Life estaU' —lotoitaev 

Tapidas VaiHjdaR, a Hindu, died laasiiif; i, \\ dow (Nisis ibu) tiid tao sons dumodar 
and Dayabbai), Hi^a grandson Kaisaiidas tin son of I)i% ibbii Dimodiirbid htd taosons 
born U him in Tipidas* life-tiiiie but both hvl diod in iiitiin y ind h> I ire the date of Tipidis 
will. Tins fact was noi known at the hiar' ig of the suit ot of the ippe il to iiiy oi the counsel 
appearing in the ciso, and was onI> disc losed ifu i tin lirst indgmeiit of the Appi il Court li id 
been delivered By his will dited I’lS'i Fipidis disp sid of (ertim dwelling houses winch 
belbnged to him and of the ns.dm'of hisT;« ite is follows — ^ 

8 “Ibavegiscn the finutes to ^ny wifi 'livivihu for btr to rnjos the ineimie 
thereof ' ' • 

“ In the event of the dece.ise of my i ifc NiMSilin, my sons Bhii Damodsii and Bhai 
Dayabhai may take in equal shares, hilf ami bilf, the iiieome thit mii be received, and in ly 
enjoy and miy pxpetidiHid lUiv maki d initions for religious tn < ehiiitable purposes ind 
the hjirs also ot both l4/esc my sons may alwiy s i ikc the income fiom time to time, and m ly 
divide and take the income. To the same no one his itiy claim ui title " 

IS. “ Afterwards giving to all whit ih wntten in this will, ill the residue of the estate 
(tsftaiitat) the whole of it bhuu’d be divided iiid tikeii lu cquilsh lies b\ my sons Damod ird.ia 
and DayabhfCi .*. And on the doalb of*the two so (Kajn »at(U.) be who may have 

iBBue Bona tbit issue is in every way the hi ir of ins f iihet's propem, aiid if in the life-time of 
the tjro above mentioned sons one should not i ive issuo sons, then on hib death, if my other 
eon Bhould bo alive, bo should get all the eslitg.cish iiid whitovei else there may bo, in that 
noBou can raise a ihbpute . *. . As to the reel, whiiLever sun ot mine may survive 

• .. • Suit No. 572 of 1894 , Appeal No. ^81. 
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{hnyatimo hoe) should get all that is given by me, and should there be no survivorship of that 
child, [2] and should ho have a son or sons, then ho (or they) should get all, aooording to 
what ib written above ; in that no one can raise an objection.” 

Held, (cunfirraing CANDY, J.) chat under clause 6 Damodar and Dayabhai took only a 
life-interest in the house as tenants-in-oommon, and that the ulterior interest therein not 
being validly disposed of fell into the residue. . 

Held, also (varying the decree of CANDY, J.) that Damodar and Dayabhai each i«ok a 
life-ostate in a moiety of the residuary ifstato, and that if Damodar died without leaving * 
son, hib moiety bhould devolve upou D.iyabhai, or, if ho were dead, upon his son Karsandaa 
(if then living), and if Dtyabh.ii should die without leavinga son, his moiety should devolve 
upon Damodar if then living.” , ’ 

Suit for tho construction of a will. 

The plaintiff (respondent No. i) and the first defendant (appellant) were 
tho sons of one Tapidas Varajdas and the second defendant (respondent No. 2) 
was the plaintiff’s son. 

Tapidas Varajdas diod on the 31 st May 1886, leaving him suiviviog his 
widow Navivahu, his two sons Dayabhai and Damodar (plaintiff and first 
defendant), end his grandson Karsandaa (defendant No. 2), the son of the 
plaintiff Dayabhai. Damodar had had two sons born to him in Tapidas' life¬ 
time, but they both had died in infancy, and before the date of Tapidas' will. 
This fact was not known to bhu couusol of tlio parties at tho time of the hearing 
either in tho Division Couit or in the Appellate Court. 

By his will dated the 26th May 1885, he appointed his said two sons his 
executors, and tliey proved the will on the 27th November 1886. 

The testator’s widow Navivahu died on the 12th August 1887. 

The plaintiff in this suit prayed to have the said will construed and for a 
declaiation of his rights and those of his son (defendant No. 2) and his brother 
(defendant No. If. 

The matoiial clauses of the will were the eighth, thirteenth and eighteenth, 
which wore as follows 

Eightli as follows: — Wo (/ r.), my said wife Navivahu and I,and(my) family 
are now residing in the old tiouso. That house was purchased in the name of my '< 
respected muthei .livkor from Shah Jamnadas Kanchordas. As to tlie liouse near 
that house, T purchased ib in S. (Sainvat) 1919-1920 (A.D. 1862-63) from Bai 
Devkor Shah Liluhhnv Ranchordas. In that house I and my son Bai Dayabhai 
now sleep Tliat house (with) all the boundaries on the four sides :—and now in 
the front pai't*Sh.i,h .lamnahhoy Viihliucaudas and Vaid Chandra Slianker reside 
as tenants ; and in tlie rear there is a compound and there are privies. Along with 
[3l the same there is the boundary of the chawl as far as the rear wall. And 
close to tins house in the .nmb part there 11 a gateway within, which is in the 
occupation of Snah Vizbhooeandas Pranjivandas and other tenants. Along 
with all these (appiirten.jices) 1 havi' given (the houses) to my wife Navivahu 
(for hert to enjoy the inoome thereof Whatever rent may b6 received for those 
houses, my wile Navivahu herself may take, may enjoy, may spend and (she) 
may make donations fur religious and chaMbable purposes (dharam). Sheoan- 
.not bo quostionod by mv “executors” and "trustees” and heirs.. A "trust 
deed ” for these fiouses shall he made and delivered by my “ executors ” and 
" trustees ” and heirs to mv wife Navivahu. In the same the authority to take 
the whole of the inoome dating her life-ttme is (hers), and these houses 
cannot lie soid or cannot he mortgaged liy anv one. In the fsvejtt of the decease 
of my wife Navivahu, my sons lihai Damodardtxs and Bhai Vc^abhai, hath 
(these) persons, deducting the expenses may take in equal shares naif and half 
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the inoome thereof that may be reoetved and may enjoy and may expend and may 
make donations for religious afid chanlcdj/e purposes {dharam), and the heirs 
also of bfith these my sons may always take the income from time to time and may 
•divide and take theinaome. To the same no otfe baa any claim or title. As to 
the old house in w^ich I now reside, in that house whore tuy place of business 
(duftat) is there is a door< (through which) to go from it out of the place of 
business to the above-mentioned house, and {here is another door in my sleeping 
room; and there is a door (through which to go) from the third storey. All 
those doors wjien it may be the pleasure oi my wife Navivahu shall he closed. 
None of my “executors “ and " trubtees " and heirs and no one else can raise 
any objection or dispute in any re8pect*in«regai'd to that. They shall always 
assist my wife Navivahu. This will be creditable to all. 

Thirteenth as follows :—The management (of the business) is being carried 
on in the name of Shah Tapidas Varajdas and Co. from S. (Samvat) 1928 
(A.O. 18^-72), In the same during the life-time ofm> brother Tulsidas,(his) 
shar^and my (share) and my son Damodatdas’ (share /.e.), the shares of us 
three persons were equal. Since the decease ol Tulsidas, his shaie has been 
* discontinued and the money and such otiier (prouerty) appertaininglo hiother 
Tulsidas’ sha^e that may come out oi this company and what may come out 
of the household accounts in respect ot his share, hotli those (amounts) being 
added together on payments being made out of the same, in accvirdatice with 
what is written in brother Tulsidas’ “ will ” what may remain over should be 
i%oeived by me according to what is written in the “ will." Thereafter in Shah 
Tapidas Varaidas and Co.’s business there are my two shares, and there is ray 
son Damodardas’ one share. I siiall make Bhai Dayahhai a partner in Shah 
Tapidas Varajdas and Co. in my life-time Dayahhai will get a small share 
therein, but in the event of my decuaso my sons Damodardas and Davabhai 
both ‘peiBons remaining joint shall carry on the mauagemeut ot the aforesaid 
Shah Tapidas Varajdas and Co. In the same the shares of these two petsons 
are half and half. Shah Tapidas Varajdas and Go. are the secretaries and 
treasurers of the Alliance Cotton Mauuiactunng Company, Limited. There i.s 
received their commission money which alter my decease shall be received by 
ray sons Bhai Damodardas and Bhai Dayabiiai, both persons, in equal shares 
by both brothers half and half. But if my son Bhai Damodardas should not 
make Dayahhai a partner in accordance with what is written above and should 
not annually give him an equal moiety out of the commission money of 
[4] the Alliance Cotton Msopfactuyng Company, Limited, that may be received 
annually, then out of m>; propert^^ of all descriptions and moneys he shall first 
give Bhai Dayabiiai Bs. 2,0Q,0l)l, mvuely, two lakhs and one. For this money 
a legal '^'trust deed ” shall be made and with tlie same monev “ estates " or 
Government loan “ notes ’’ bearing; interest shall be purchased knd given. 
Whatever income the same may yield, Bhai Dayahhai shall take :* and in tlie 
event of his’deceaee, Bhai Dayabhai's heir* or heirs sliall got (the same). 
Afterwards on whdt is vuntiomd in this “ vnlT’ being given to all, as to the whole 
of the property which may remain over, my sons iShai Damodatdas and Hhai 
Dayahhai may divide and take the whole in equal snares, and if God should 
bring it tp pass and a sun should bii burn to rnj wife Navivahu, then (the 
property) shall be divided and taken in throe snares. None of such suns as 
may be born to both (these) my sons can ask for (or demand anything) during 
the* lifetime of both these (my) sons. In the event of their (my sons') decease, 
they {their sonf),are their heirs. Witlf regard to what I have mentioned in this 
“ will ’’ and (^ave given to my sons, two persons, and all that 1 have particularly 
specified lu ‘••will,’’ in accordance therewith, my sons Bhai Damodardas 
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and Bbai Dayabhai, both brobherB sball divide and take (tbeir) sbarMi* and in 
ikA event of the deeeate of both {my) sons, the sons of hm who may have (l^ 
sons) are the henrs in every respeot of his father’s property and if either of (my) 
above-mentioned two sons should not have sons in his life-time, then in the awnl 
of his decease my other son who may be hvmg shall get afl estate and ready 
money and whateijw else there may be. In regard tbo the same, no son can 
raise a dispute, and it one of my tv^o sons sbould have daughters, then sbsrald 
there be one or more daughters. Bs.25,000 —namely,rupees twenty-five tbonsand 
—shall be given to her (or to them) and, to my son's wife .Bs, lfi,000— 
namely, rupees fifteen thousand—shall be paid. At to the residue, suoh son 
of mine as may be living shall get all ‘that is given by me, And tn ease that son 
should not be living and should he have a son or sons, he (or they) shall get alt 
tn aooordanee with what is mentioned above. No one can raise a dispute or an 
objeotion in regard to the same. 

Eighteenth as follows .—On the " legacies ” and " estates ” and other 
(property) mentioned m this “ will ” to be given being given acoordipg to what 
is written m this " will" and on the religious and charitable donations 
(dharmada) being set apart, 1 of (my) free will and pleasure give the immoveable 
and moveable property, the (personal) ornamentb and jewellery of all kinds and 
the ready-money to my two sons Damodardas and Dayabhai. They may divide 
and lake all that property in equal shares. But if God should bring it to pass, 
and a son should be born to my wife, then (the property) shall be divided 
and taken in three shares, or if a daughter sbould be bom, theh (a legacy) 
shall be given to her in the same way as I have written m this will (dirocting 
legacies), to be given to my daughters Divali and Kiki. In regard to that no 
one shall raise any kind of objection or dispute 

The first defendant Damodardas (the appellant) contended that the widow 
Navivahu being dead, he and the plaintiti Dayabhai took an absolute estate 
under the will as teoants-in-oommou in the house mentioned in clause 8 and 
in the residue under clauses 13 and 18. 

[6] The second defendant, the plaintiff’s eon, in bis written statement 
submitted that after the death of the plaintiff and the first defendant he was 
absolutely entitled to the house and the residue, and that the p'laintitt and the 
first defendant had no power to alienate any of the property beyond the 'term 
of their natural lives. 

At the hearing the following issues were raised 

1. Whethar the plaintifi and first defendant take an absolute estate as teaants>|a- 
oommon in the house property recited in clause 8 of jihs will after the death of Navivshu. 

S. Whethar on the death of Navivahu the mterest of the testator in the said house was 
undisposed of by the said will 

3. Whether under olauses IS and IS of the said will, the plaintiff and first defendant 
took an absolute estate os tenants'in-oommon in the residue of the testator’s estate. 

4. Whether on the death of Navivahu the mterest of the testatbr in the house reoiied 

in clause 8 of the said will fell into the residue of the testator’s estate. ** 

5. Whether the eeoond defendant is not absolutely entitled to the house and ptdperty 
, referred to in clauses 8,13 and 18 of the will after the death of &e plaintifi and the first 

defendant. “ * 

6. Whether the plaintifi and the first defendant have any power and right to alienate 
the said house and property beyond the term of their natural lives*. 

Maopheison and Invsranty appealed for the PlaiBtiff and Starling and 
Lowndes, for the Defendant No. 2 (the Plaintiff’s son). ^ 

Lang (Advocate General) and B. Tyabji, for DefendantoNo.. 
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ll€uph$r$on -We oontend that under the 8th olauie there ia a gift to the 
testator's sons of the ijioome only for their joint lives. The provision in 
favour ot their heirs must be rejected, as the heirs were not asoertaioeble at 
the death of .the testator and, therefore, after the life interests arejezpired the 
property falls into ^he residue. 

As to the residue, we«say that by clause 13 it is given to the testator's two 
sons as tenants-in common for their lives v^itb remainder over of the share of 
each to his son or sons capable of taking, and in case either of the testator's 
sons should dip without leaving a.son. then his share is to go to the surviving 
brother. The second defendant (tbu plaintiff’s son) now has the whole re¬ 
minder in expeotahoy vested in him—Thepbald on Wills (3rd [6] £d.), p. 342; 
Jarman on Wills (5th £d.), p. 1596 ; Cooper v. Cooper, 1 Kay and J., 658. 

As tp clause 18, we say that this clausa merely provides for an after-bom 
daughter. The rest of it is merely an imperfect repetition of clause 13. 

Lang for Defendant No. 1:—We oontend that the words ‘‘ in the event of 
the death in clause 13 refer to the death of either of the testator's sons in the 
testator's life.- The whole of the residue is given to the two sons absolutely, 
but if one of them should die without issue, then his share goes to the other. 
THe cited section 111 of the Indian Succession Act (X of 1865). tllause 18 
refers only to jvhat is to be done on his death. 

Candy, J. : —The decision on the questions which arise in this case depends 
upon the construction of the will executed by IhelateTapidas Yarajdas on 26th 
^y 1885, by which his sons the present plaintiff Dayabbai and the first 
ddfendant Damodardas were made his trustees and executors. Tapidas died 
on 31st May 1886, leaving him surviving his two sons above mentioned, bis 
widow Navivahu, who subsequently died on 12th August 1887, and Karsandas, 
present second defendant, son of the plaintiff, who was admittedly the only 
issue of a son of the testator born in the life-time of the testator. 

Briefly, the first defendant Damodardas contends that under the will of 
his father be and his brother the plaintiff take an absolute estate as tenants-in- 
oommun in the house mentioned in clause 8 of the will and in the residue of 
the testator’s estate under clauses 13 and 18 of the said will, while on the other 
. hand the plainSiff and his son (the second defendant) contend that he (the 
' plaintfcff) and the first defendant are entitled to a life-interest only in the houses 
and the residue of the property referred to m clauses 8, 13 and 18 of the said 
will, and that after the death of the plaintiff and of the first defendant the 
second defendant will be absolutely entitled to the houses and the said property. 

* The provisions of the will* which require notice are as follow^:— 

HI After providing fdr oert&in pecuniary legacies the will in clause 
8 proceeds* to deal with 'certain * house property which testator gives 

“ to my wife Navivahu to enjoy the income thereof; whatever rent may be received from those 
boasee my wife Navivahu herself may take, may enjoy, may spend, and may mate donations 
for religions and eharitaUeparposes. She cannot be questioned by my executors and trustees 
and heirs. A tenst-dedfi for these houses shall be mads and delivered by my executors and 
trustess and heirs to my wife Navivahu. In the same, the antbonty to take the whole 
of the income during her hfe-time is (hers), and these houses cannot bo sold ot oannot 
be mortgage^ bg any one. On the death of eiy wife Navivahu my sons Damodardas and 
Dayabhai, both persona, deducting the expenses may take in equal shares half and half the 
iboome thereof that may be received, and may eujoy and may epend and may 
donations for religious and oharitablu purposes, and the heirs also of both these my sons 
may always take tue income fyom time to timff and may divide and take the tooome." 

The wor^s which I have itaUoised alwve have bgen rendered by iheoffioiel 
translatgr as ^in tbe event pf the decease of my wife Navivahu,” but theare is 
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no oonfcingenoy in thevernacnlar words used,—they are simply “ on the death *' 

(" kata roMoe ”) • 

To proceed vfitb the will In olaase 10 it provides " Of the parties to 
whom I have directed legacies to be given according to what is written above. 
•/ any one should die, which God forbid, then the owner of that legacy shall be 
the son or sons, or if there should be no sons or daughters of the deceased, then 
the amount of that legacy shall [lo reoeioed by my hetrs who may be ltin%g " 

I call attention to this clause solely with regard to the words italicised above 
which are in the vernacular " koine kaza tkay," clearly indicating a contin¬ 
gency, and meaning that if one of the legatees named in the will should die 
before the testator, then the legacy* should be taken, &o 

The next clause requiring notice is the thirteenth It begins by dealing 
with the business of Shah Tapidas Varajdas and Go , in which testator had 
two shares and his son Damodardas had one share It proceeds " I shall 
make Dayabhai a partner m Shah Tapidas Varajdas and Co in my life-time 
Dayabhai will get a small share therein, hul on my death my sons Dapaodar- 
das and Dayabhai both persons remaining joint shall carry on the management 
of the aforesaid Shah Tapidas Varajdas and Co In the same the shares of 
these two persons are half and half ’’ The words italicised above are as 
before simply "man kaza razae " t8l-.e , on mv death Then the will after 
dealing with the commission money received by Shah Tapidas Varajdas and 
Co as secretaries and treasurers of the Alliance Cotton Manufacturing 
Company, Limited, proceeds (to give the closest literal, though somewljat 
uncouth, translation of the Gujarati) 

“ Afterwards giving tu all what is written in thia will, all the residue of the estate 
{tskanuU) the whole of it should be divided and taken in equal bhacea by my sons 
Damodardas and Dayabhai, and if Ood should bring it to pass and a son should be 
born to my wife Navivihu, then the property shall be divided and taken in three shares 
Booh sons as there shall be to these two sonn shall not have the power to daim 
dnnng the life time of my above mentioned two sons On their death are his heirs 
(there is an ellipsis here—the Oujarati is simply, ‘ ieoni kasa raaae tena varaso ehe '), 
what I having written in this will have given to two persons my sons and what is written 
m this will with full detail according to that my sons Damodardas 'and Dayabhai two, 
brothers should divide and take, and on the death of the two sons {kata ratae) he who may 
have utue tons that issue ts in ehery way the heir of his father’s property, and if in the 
l^e-time of the two above mentioned sons one should have isme sons, then on his death, if 
my othui son should be alive he should get aU the estate eaik and whatever else there may 
be, in that no son can raise a dispute And if of m> two sons one should have a daughter, 
then the one daughter or if there be more to her^should give (the testator meant' should be 
given’) Bs' 26,000, and to my son’s wife should give Bs 16,000 As to the rest’, uhiehever ton 
of mine mdy survive (hityatimo hoe) should get dll that is given by me, and should there be no 
turvtvorthi^ of that child ana should he have a son or sons, then he (or they) should get all 
aoeordmy to what is written above , in that no one can raise an objecfiion ” 

After some further provisions which it is not necesssiry to reoapikdlate, 
the will proceeds in the 18th clause— 

“ On the legacies and ‘ estate ’ and other property mentioned m this will to be given being 
' given according to what is written in this w^l and on setting apart dhurtyada ’ and the 
immoveable and moveable property of (.very kind, ornaments, jewellery and cash to my two 
sons Damodardas and Dayabhai I of my free will and plessnts give all that properly, they 
■honld divide and take in equal shares But should Ood bring it to pass, and my wife 
Kavivahu shbald have a son, then they shouts divide in thran shares, pt should a daughter 
come, then according to wl^at I have written to be given in this will ^ my daughters 
Devidi and Kiki there should be given to bet lu that no one can Mhss ajjy objeotioB.” 
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After some other miBoellaneotts proTisions, the will ends by a recital that 
" the whole of whatever,kind«of property I possess I myself have acquired by 
the graq^ of God.*' This is not denied. 

Now first to deal with the residue which was apparently the balk of the 
property left by the testator. What were bis inten-CSjtions ? At first 
sight the answer is clear:—to give a moiety to each of his two sons Damo* 
dasdas and Dayabhai. Both in the thirtMnth and eighteenth clauses he 
contemplates a third son being born to him,*and in that event the three sons 
were to take f%ob one-third of the^-estate, bat there is not a single word limiting 
the estate to be taken by each of these three sons; therefore each would have 
taken his share aUlBolately. Possibly thq testator did not think it probable 
that another son would be born to his wife Navivabu, but the fact that he 
made no farther directions which can be taken as limiting the estate given to 
each of fiis three sons should he die leaving three, indicates his intention that 
in any case his sons who should survive him should take an absolute estate in 
their shares. Do the further directions out down the devise as regards the 
estat#of ^e two sons named in the will? xn the thirteenth clause the tes¬ 
tator passes from the possibility of there being a third son born to him, and 
*direot8 that the sons of his two sons Damodardas and Dayabhai should not 
have the power to claim during the life-time of their fathers. The testator 
apparently meant that his grandsons could not insist on a partition during 
their father’s life-time. That is a truism. The property being self-acquired 
and devised to Damodardas and Dayabhai their sons would have no right to 
iUsist on partition. There was no provision, it may be remarked, directing 
that Damodardas and Dayabhai should not, if they chose, partition with 
their own sons. 

Then we come to the words " on their death (i. e., on the death of the two 
sons) are his heirs '* This can only mean that the sons of Damodardas are 
the heirs of Damodardas and the sons of Dayabhai are the heirs of Dayabhai. 
Then the will repeats that his two sons should take all the estate in equal 
shares, and provides that on their deaths the male offspring should be in 
every way the heir of his father's property. There is no attempt to give the 
male offspring ^f Damodardas and Dayabhai anything less than an absolute 
' estate of inheritance. 

Then the will provides that if either of his sons Damodardas and Daya¬ 
bhai should not have, in the life-time of both, male offspring, then on the 
death of the sonless son the surviving son should take all. This is like the 
wqll-known case of Sreemutfy.ClO] boorjeemoney Dossee v. Denobundoo MuUtcJc, 
9Moo. 1. A., 123, in wh^ch.there ^wks a gift of one-fifth of the testator’s 
property to each of his five |ons, witjb a gift over in the event of any of the 
five sons dying without a son or son’s son to the surviving sons. iTs all the 
five sons were alive at the testator’s death, the gift over on the shbsequent 
death of one of the sons was held to be good. So here; it is trad that the 
contingency is not that either Damodardas or*Dayabhai should die without 
leaving a son or sofi’s son living at his death,*but that either should die with¬ 
out having bad a son in the life-time of both. But that does not make the 
gift over the less good in law. It is to take effect upon an event which is to 
happen, if |t all, immediately on the close of a life in being, and the gift over 
is to a person in existence at the time of testator's death. As when the will 
was executed one of the testator’s sons had already bad a son born to him, 
one would have expected that the will would simply have provided that should 
Damodar not ha^e a son jiorn to him, Ms estate should go over. But we must 
take the word^ as we find them. They are literally as^shown above. The ofBeial 
tranflation isgot qgite accurate, but the sense of this* passage is fairly given, 
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Next we oome to the provision that; shoold either of the two sonehavA A 
daughter or daughera, then to her or them Bs. i)5,000 are to be given and to 
the son's ^widow Bs. 15,000; the rest should be taken by the survivii)g son or 
Ms son or sons if he has not survived. The only reasonable interpretation to 
be put upon this passage is that the testator meant that if either Damodardas 
orDayabhai died having had no son born to him in the ‘(ife>time of himself 
and his brother, but leaving a daughter or daughters and widow, then the 
daughter or daughters and widow should not suooeed to the share of the deceased, 
but should get specified legacies, and that th^e residue of the prctperty of the 
deceased should go over to the surviving son, or should he not be alive, to his 
son or sons. In short, the will in tjiis respect was almost identical with the 
will in the case just quoted. It is unnecessary to discuss the validity of the gift 
over to the son or sons of the other brother. At present Damodardas has not had 
a son at all, and Dayabbai has had one son only, the second defendant, bom in 
[11] testator's life-time. But it is clear, if the above interpretation of the will 
is correct, that Damodardas and Dayabbai have an absolute estate in their 
shares of the residue of the testator's property, that Dayabhai’s absoluteestate 
can never be divested, because he has had a son born in the life-time of both 
Damodardas and Dayabbai, and that the absolute estate of Damodardas may 
be divested, because be has not had a son born to him. I am asked by the 
sixth issue to declare that neither Damodardas nor Dayabbai has any right to 
alienate bis share of the residue beyond the term of his natural life. But it is 
clear that Dayabbai is absolute master of his share, and as to Damodardas, 
the only limitation of bis absolute estate is the contingency that he should not 
have a son born to him in the life-time of himself and Dayabbai; it has not 
been contended that it is impossible for him to have a son. 

In the IdulUelt's case quoted above the Privy Council held (6 Moo. I. A., 
626, at p. 562), that it was safe to conclude that the intention of the testator 
was that his sons should in any event enjoy during their lives the income of 
their shares of his property. That was as far as it was necessary to go for 
the determination of the question before the Court. The Supreme Court 
of Calcutta held {ibid , at p. 537) that the will gave to the deceas¬ 
ed son an absolute interest subject to be divested in the event which 
happened, and see Sir B PEACOCK'S remarks on this case in his judgment in 
the Titgore case, 4 Bung. L. B., O.C.J , 103 at p. 192. So here if there was no 
intention of the testator to give his residuary estate to his two sons 
for their lives only, with remainder to their sons and the gift over in the event 
described above, then the Court cannot'declare that Damodardas has only a 
life-estate in his share, because no son has up till now been born to him. Can 
it be said that it appears from the will that only a restricted inteiest was in¬ 
tended for Damodardas and Dayabbai ? The testator never once said directly 
in the will that he gave the residue in equal shares to his two sons for their 
lives He knew well enough wbat a life-estate was. luithe eighth clause he 
directed that bis wife should enjoy the income of certain house property during 
her life-time, and he distinctly prohibited alienation of the said [IS] property. 
With regaM to the residue, he made no such provision. This shows the difference 
between this case and the Tagore oase,,L. B., Ind. Ap. Sup. Vol^ 47 at pp. 77. 
78, and the case of Kumar Tarakeewar Boy v. Kumar Shothi sKikharetwar, 
L. B., 10 Ind. Ap.. 61 at pp. 58, 59. Here there was jio gift of the residue to 
Damodardas and Dayabbai for the defrayment of certain pious acts, providing 
that they, their sons, grandsons, and other descendants in the male line, should 
enjoy the same, and that if either of them died without leaving a male child, 
then his share shoold devolve ou the survivor and his desq||»dan'iw, and nqt on 
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tha heirs o( ^ deoeased. Hwe there was simply e gift to Jl and S wi& 
a direotion that the sons of qaoh should be the hairs of their father, not that the 
moiety'of the residne ddvised to A should on d’s death go to A’$ son or sons, 
bat thal A'm son or sons shonld he in every•rwpeot the heir or heirs of 
estate. Of coarse, the testator oould not validly direct who shonld take any • 
snbseqaeatly self'ioquir^ property of bis two sons. But if we reject as void 
a^ reference to anything but the testator's estate still the language is import¬ 
ant as showing that the testatoi’s inlentibn was not to devise and beqneatb 
certain properties to A for life wjth remainder to ^'s sons, bat rather an abso- 
lute mtate ftf A and his sons, defeasible shonld A die without ever having » 
son. That is moss like the case of Rktobun Mohmi v. Surrnh Ckunder, L. B., 
6 Ind. Ap., 13H, than it is like Tarakeswdr Roy's ease quoted above, L. B., l6 
Ind., Ap. 51. 

Taking the will as a whole, it appears that the testator intended to convey 
more than a life-estate to each of his two sons. He intended to convey an 
absolute estate to each son defeasible on no son being bom to either devisee 
during tHh life-time of both. That is an estate which the Hindu law does not 
prohibit. No doubt the testator did (if my interpretation is correct) oontem- 

• plate the daughters (if any) of Damodardas and Dayabhai being shut, out shonld 
those daughters not have a brother or brothers born in the life-time of their 
father and uncle. But that was all. Thus no inference arises that the testator 
had really an estate tail in contemplation. The only argument which occurs 
to me (it was not put forward in such argument as there was at the bar) as 
[18] showing that the testator mav have intended to give only life-estates to 
his two sons is that he made them trustees as well as executors. But that 
may liave been (as the testator thought) for the purposes of the will other than 
the devise of the residuary estate. For all thme reasons, I cannot say that the 
spirit of the will is strong enough to overcome the letter and that the absolute 
estates apparently conferred on Damodardas and Dayabhai in their shares in 
the residuary estate must now he declared to be life-estates only. 

It only remains to deal with the provisions of the eighth clause. Two 
interpretations are open. Either it provides that Damodardas and Dayabhai 
and their heirs should on Navivahu’s death enjoy the income o^ the property, 

. in which caa9 Damodardas and Dayabhai would he entitled to the property 

* itself (Act X of ISC'), section 159, illustration Cl, or else it is a gift to Damo- 

dardas and Dayabhai for their joint lives and remainder to their heirs, which 
would be void for uncertainty and then it would fall into the residue. I accept 
the latter interpretation, hManse though there is no direction that the sons 
should enjoy the income during their lives, as was the ease wfth Navivahu's 
enjoyment, still the enj<fyi5ent is*apparently burdened with the defragment of 
certain religious and charitable expdhses, and thus the intention of the testator 
was, it seems, th*at his sons should have a life-estate in the income. They are 
also entitled to it as part of the residae—and their interest in the ses’due is as 
shown above absolute . 

My findings, |finrefore, on the ixsuex W'U be— 

*1 In the affirmative—the fir-^t defendant's interest being defeasible in a 
certain event. 

2. In the negative. 

3. In fbe affirmative—the first fleiendant's interest being defeseihle in a 
certain event 

4. In the negatfve—not t n the death of the testator. 

* 5. In the negative— the Court ^cannot sav what, w ill he t|ie interest of 
the second defendant iiethe properties in question after the «ieafh of the 
idaintiff andithe first defendant. 

•a 
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[14] 6. In the affirmativa^-aabjeot to the fact that %rat defeqdant’e 
intereat is defeasible in a certain event. 

All costa to come oat of the estate. 


The first defendant Damodar appealed and contended— 

1. That his share in the estate was not defeasible in any evdnt. 

H. That the house mentioned in clause 8 was on the death of Navivahu an* 
disposed of by the will, and that he and the plaintiff then took it as oo*paroeners. 

3. That if the house fell into the residue on the death of Navivahu, then 
that be and the plaintiff took moieties absolutely. 

4. That he and the plaintiff each took a moiety of the residue absolutely 
and not subject to defeasance in any event. 

5. That at all events he and the plaintiff took identical inter^ts Iq the 
residue, whether absolute or otherwise. 

Starlvng (Acting Advocate-General), Scott and Lowndes, for the Appellant , 
(Defendant No. 1). 

Maopherson and P. M. Mehta, for Bespondent No. 1 (Plaintiff). 

Braraon and Jcmietram Nanobhai, for Bespondent No. 2 (Defendant No. 2). 

The following authorities were cited:— Eogers v. Rogers, 7 W. B., 541; 
Wnght V. Stephens, 4 B. and Aid., 574 ; Howard v. Howard, 21 Beav , 550 ; 
Srernnutty Sootjeemoney Dosses v. Denobundoo Mulltek, 6 Moo I. A, 526; 
Bhoobun Mohtnt v. Hurnsh Chunder Ghowdry, L. B., 5 I. A., 138; Kumar 
Taraheswar v. Kumar Shikhareswar, L. B., 10 I. A., 51. 

l^PFan, C.J. Upon this appeal we have to determine whether the con- 
struetion put by the Division Court upon the eighth clause of the will of the 
testator Tapidas Yarajdas and upon the thirteenth [16] and eighteenth clauses 
of the same will read together is correct; and (if not) what construction should 
be placed upon them. 

Before reading the clauses, we mention the few facts which it is neoes* 
sary to bear in mind when considering their meaning. Tapidast the testator, 
was a Hindu inhabitant of Bombay possessed of considerable self-acquired 
property. Tbe will in question was made by bim in Bombay. It bears date 
the 26th May 1885. His family then consisted of his wife Navivahu, bis two 
sons Damodar and Dayabhai, who were both married, and of whom one, 
Dayabhai, had^a son Earsandas, and two daughteis Bai Divali and Bai Eiki. 
He apparently contemplated tbe possibility 6f having iTurther children born to 
him. No Vihange, however, took place in 'his family before his death. He 
died on the 31st May 1H83. His widow Navivahu has since died. Her death 
took place on the 12th of August 1887. It is only necessary to add that 
Dayabhai (tbe plaintiff) has still only one son, the second defendant, Karsandu, 
while Damodar, tbe first defendant, baa never bad a son. Tbe^lestator appointed 
his sons Damodar and Dayabhai executors and trustees of bis will. They dhly 
proved it on tbe 12th November 1887. Tbe rules laid down in the Indian 
, Succession Act are applicable to the construction of its clauses. 

By the eighth clause the testator aftbr an elaborate descriptidh ef his two 
contiguous dwelling-houses provides that his wife Navivahu shall have a life* 
intwest in them, with absolute powers of disposition 'over their rents and 
profits. Hejthen proceeds to deal with ^em after her death as follows:— * 

“ In the event of tbe deoeaee of my wife NaviTabu, my sons Bhai Damodar and Qiai 
Dayabhai may take in oqnal abues half and half tbe income that may be teowved, and may 
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mjoy and may expend and may make donations ior tdigiooa and oharitable purposes, and 
tbe beirs aho of both these my 8(^n8 may always take the income from time to time, and 
may divide and take the imlbme. To the same no one has any claim or title." 

We think that Mr. Justice 0and7 is correot iu holding that nndpr’this clause 
Damodar and Dayabhai .take only a life-interest in the houses as tenants-in- * 
common, and thaf the ulterior interests therein not being validly disposed of, 
f%]l into the residue. Though the gift of the income of the property in general 
terms carries with it a gift of the property iCfielf, yet that is only where [16] the 
will affords no indication of an intention that the enjoyment of the bequest 
should be of limited duration (liSdi m Succession Act, section 159). Here the 
power of disposition over the income gij'en to Damodar and Dayabhai is in 
identically the same terms with the power of disposition over it given to the 
widow, who clearly had only a life-estate given to her, and the testator mani* 
fests hid wish that the heirs of each son should enjoy the income in the same 
way as the sons. The use of the word" also " m connection with the heirs 
seems to us to indicate an intention on the part of the testator that their 
enjoymeift should be something distinct und separate from that of the sons. 
On the whole, we think that the testator when be gave the income of the 
• houses to his sons equally did not intend to give to them the houses themselves, 
but desired that their enjoyment of the bouses should be in point of time 
GO-extensive With their respective lives. 

The bequest of the residue gives rise to more difficult questions. Though 
the official translation of the clauses 13 and 18 does not materially differ from 
the translation adopted by Mr. Justice Gandt, we refer mainly to the latter as 
it is more literally accurate than the translation made in the Translator’s 
Department. The translation which we allude to is at page 88 of the Paper 
Book. It runs thus;—(His Lordship read the thirteenth clause as given in the 
judgment of GaNDT, J., supra page H, and continued). 

Upon the terms of that clause it is contended for the appellant that 
Damodar and Dayabhai take absolute estates in the residue as tenacts-in* 
common, and that the defeasance does not operate. The death of one brother 
issueless in the life-time of the other refers, it is argued, to the period anterior 
to the death o( the testator, and as both survived him, the defeasance does 
not in any event take place. It is also contended for the appellant that, 
oven*if this be not so, the provisions of clause 18 over-ride those of clause 13, 
and confer an absolute indefeasible estate upon each of tlie brothers. 

Por the respondent Karsandas, on the other hand, it is contended that 
Damodar and Dayabhai take only.qstates for their [17] respective lives in 
the residue. Gounsel for the respondent Dayabhai, who had in the Division 
Court oooli,ended that the •brothers only took life-estates in the residue, and 
who had*bbtained a decree more favourable to his client than he hac^ contended 
for, supported the judgment of the Division Court, which decided thqt Dayabhai 
and Damodar took respectively estates absolutely in a moiety of the residue, 
but liable td be defeated and to pass over Jib the surviving brother in the 
eveift of either of tlie brothers dying without leaving a son. Three alternative 
constructions have thus to be considered. 

There is also a minor question as to whether the defeasance clause or the 
gift over cenfbs into operation in the dVent of a brother dying without leaving 
issue or without having had issue. 

,The apjMllants’ contention based upon section 111 of the Sueceseion Aet 
illustrated in the English oases cited bjkMr. Starling (Bogers v. HoQtrs, 7 W. B., 
641; Wnght v.»Stephe/A, 4 B. and Aid., 674; Howard v. Howard, 21 ^v.*, 
660; Bdwai^s v^ Edwards, 16 Beav., 367 at p. 361). hardly arises when we 
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refer to the translation of the will which we have read. In the effioial 
translation, the death of one brother in the life*time of the other appears ha 
a oontiogenoy “ in the event of his decease," bat tliat is a form w^ioh for 
some ineciiitahle reason is almost always adopted by our translators. It is a 
* sort of traditional form of translation. In the original, no contingency is 
contemplated. The correct translation as given in Mr. Jastioh Camdt’s version 
is “ on the death." Accordingly we are of opinion that upon the proppr 
oonstraction of clause 13 of the vfill on the death of one brother before the 
other “ without having bad issue sons " or " without having issue sons," which* 
ever be the correct construction of tlie passage', the gift over to the surviving 
brother would take effect, although bpth*brotberB survived the testator. 

With regard to the eighteenth clause of the will, we do not regard it as 
being substitutionary for the thirteenth clause or as overriding the latter. It 
appears to us rather to be a comprehensive summing up or recapitulation of 
the contents of the whole will and an emphatic declaration by the testator. 
of his former dis-[18]position in favour of his sons, with the add^aon of a 
provision for a future daughter should one be born to him—a provision ^hich 
be had forgotten to make when penning clause 13, than to indicate any change 
of purpose'on his part or wish to vary or control what be bad previously ' 
directed. The two clauses must, we think, be read together and reconciled, and 
cannot be treated as antagonistic, but as mutually explanatory of each other. 
The general expression contained in clause 16 does not, we .think, defeat or 
affect the gift over between the brothers which is set out in clause 13. 

• 

We have next to consider the extent of the estate which Damodarand 
Dayabhai take in the residue. The ellipsis in clause 18 as translated by the 
learned Judge does not occur in the ofiBoial translation The translator intro* 
duces the pronoun "they" as the predicate to the verb "are," but whether 
the genius of the language admits of this, or whether there is really an 
ellipsis, the repetition of the same phrase later on in the clause shows that 
the sense is correctly rendered by our Court translator. We have then 
twice repeated in the same clause this limitation, "on their death their sons 
are their heirs " or, as it is put later on, " on the death of both of my sons, 
the sons of him who may have sons are the heirs in every • respect of his 
father’s property." The " both " in this sentence should evidently, as in 
the eighth clause, be read distribntively, and the grammatical meaning of the 
limitation is " on the death of each of my sons, bis sons, or issue sons are 
the heirs of his father's property," meaning the property which has come 
to his father ynder the will. «^ * • 

It is now contended for the second respondent. As in the lower Court it 
was oontdbded for both the respondents, that full Affect Bhonjd be given to this 
direction, which can only be done by treating it as limiting the half shares of 
each of the^stator’s sons to their son a respectively on their father’s death ; and 
that it should he read as amounting to a gift of a moiety of the residue to 
the sons of each of his sons on*the death of their rmpeotive fathers. ^Tbe 
result, of course, of giving this effect to the testator’s directions would be to 
reduce the absolute estate which, subject [19] to defeasance, the lower Court 
t has held that each of *the sons of the testator is entitled to, to a life*estate. 
There is, we think, much force in this contention. It is commdn icnowledgs 
that Gujarati testators seldom use direct words of gift when disposing of the 
bulk of their estate: a common form used by them I's " As long as I live I 
sm the owQer and on my death my aoTvor my wife, Ac., is ’’ (sometimes) the 
owner" or (sometimes) " the heir." Such expressiohs' are usually construed 
by the Court as gifts. It would not, therefore, we tbink^ be opposed to tho 
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georaV of the langaage to interpret the expresaion in the present will *' that 
the eons are the heira'of t^eir father's property ’’ as a limitation in favour of 
or SB a^ift to the sons. And. if poesible, we pnght to adopt that oonstrnotion 
of the words assuming them to be snsoeptible of two meanings wb'ioh will give • 
some efieot tothess rather than that which will give none- Indian Suooession 
Act, section 71.” The provision in favour of the daughters of the sons of the 
tsAtator affords a farther clue to the inteetion of the testator If a son has 
daughters only, they are to have a peouniary legacy of Bs. 25,000, while if 
there are softs, they are to be the heirs of their father's property. The gift 
over df each brotijer's estate in the event of his being sonless, or dying without 
leaving sons, points also m the same dirUbtion, as also does the appointment 
of the sons as “ trustees " as well as executors. On the whole we think that 
to bold libat the testator's sons take only life-estates in the proiieity which 
they are to divide and take under olauia 18, and which he of his free will gives 
them by clause 16, and which under the same clause thev are to divide and 
take, gives effect better to the intention of the testator as he has declared it, 
than to hold that Pamodar and Diyabhai take absolute estates which will 
enable them to will away the whole property to strangers or to f 4 Vour their 
* daughters at the expense of the sons. 

We havf next to consider the effect of the gift over and under what 
ciroumatanoes it takes place. It only, we think, comes into effect if either of 
the brothers dies without having or having had sons. The words are " and on 
the death of the two sons, he who may have issue sons that issue is in every way 
the hen of his [20] father's property, and if in the life-time of the two above 
mentioned sons, one should not have issue sons, then on bis death, if my other 
son should be alive, be shall get the estate." The most natural meaning to 
attach to this limitation and its plain grammatical one is that on one brother, 
not having male issue in the lifetime of the other, dying, the estate of the 
brother so dying, subieot to the provision for his daughter and widow, passes 
to the surviving brother. There is no rule of law which prevents this gift over 
from taking eflect. The birth of a son, however, to either of the sons makes 
snob son the inheritor of his father's estate and the gift over dues not come 
. into operation.* So far no difficulty arises. The last sentence of the clause 
appasoutly pate the son of a son in the place of his father for the purpose of 
receiving the gift over. 

The result, then, is this—Damodar and Daysbhai each takes a life-estate 
in a moiety or half share of |he residue The reversion of Dayabbai's share 
is how vested in bis son l^arsandag, £nd as to that share no further question 
arises. If Damodar die without haying a son, his moiety will devolve upon 
hie brother Payahhai, or, if l)ayabhai be then dead, on Karsandas. 

It would be premature for us,to determine what will be the result if 
Damodar shall have a son. We oan make no direction as to the rights (if any) 
of such SOD Which would be binding on him, o^ as to the rights (if any) of any 
farther eons of Dafabhai if ha should have other sons 

The decree will be amended accordingly. The parties respeotively to have 
their costs out of the estate. 

On the'QOth March 1896, the*appeal WHa called on to speak to the 
minntesof the decree, when the fact that the appellant Damodardas had bad two 
sons, both of whom were born and died before the date of the said will, was 


Whm a olauM liiopan to 
two oonitrootiona,* that 
whioh has aomawfieot la to 
to pratar^. 'a 


• *[Seo. 71:—^whera a olauaa la auaeaptibla of {wo ataanioga, 
aooording to ooa of which it Igaa aoma afiaot, and aoamdipg 
to tha othar it oan hava none, the lonnar la toto pnlanad.] 
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brought to the notice of the Court. This fact was not known at the b’dariog 
either of the suit or of the appeal to any of the oounseil instructed in the case, 
and was only disclosed after ti)e above judgment of the Appeal Court was 
delivered. 

[,21] By consent of counsel for all parties it was arranged that the Court 
should give its decision on the new facts as if the case had been argued jn 
review upon such facts. <■' 

After consideration the Court delivered the following judgment:— 

S7th March. Fappaii, C.J. —When minutes of the decree were spoken to 
on Friday last, it was pointed out that there was an inconsistency in the judg* 
ment as to the ciroumstaiices under which the gift over in the event of either 
of the brothers dying without “ issue sons ” took effect. We have struck out 
the words from the judgment which occasioned the inconsistency. It was at 
the same time brought to our notice that Damodar had had two infant sons, 
who were born and died before the date of the will, one having been born on the 
1st July 1873, and having died on the 22nd July 1873; the other having'been 
born on the 22nd November 1880, and having died on the 12th February 
1881. This circumstance was unknown to the Court and to counsel when the * 
appeal was argued. The importance of this change of circumstances upon the 
construction of the substitutionary clause was obvious. To avoid the necessity 
of an application for a review, counsel agreed that the matter should be con¬ 
sidered by the Court in the same way as if a review had been granted on 
this ground. 

We have now to construe the substitutionary clause having regard to this 
circumstance. At the time when the testator made the provision that “ on the 
death of the two sons he who may have ‘ issue sons ' that issue is in every way 
the heir of his father’s property, and if in the life-time of the two abovemen- 
tioned sons one should not have ‘issue sons,* then on his death, if my other son 
should be alive, he shall get all the estate," each of his sons had had “ issue 
sons." If the expression "have issue sons" is read as “have issue sons at the 
time of death" or as equivalent to “leave issue sons," a sensible interpretation 
according with the actual circumstances is given to the provisipn. If, on the 
other hand, “have issue sons” is read without reference to the time of death, '• 
or as equivalent to “ have had issue eons, ” the provision, having regard {o the 
actual circumstances, becomes meaningless. As both the sons had had “ issue 
sons ” at the date [22] of the will, there could not be (if the expression is taken 
in this latter sense) any contingency at all. But it is plain that tbe testator 
contemplated a contingency. We think t^ietexpressiqn ought to be read so as 
to giveitjsome effect, and not in such a w;ay as to, render tbe whole provision 
inoperative. Here there is a reason derivable from the will<for reading “ have 
issue" as meaning “ leave issue, ” which ^as wanting in the case of Gurusami 
V, bivakami, L. B., 22 Ind. Ap., 119. There their Lordships say: "There is 
absolutely nothing on tne face ‘of tbe will to suggest a uecond^ry meaning. 
The words' have issue ’ are often ‘read as meaning ' leave issilB ’, but not without 
some reason derivable from the will.” Beading, then, the expression “ have 
issue" in the sense which we have indicated, the result expressed at the end of 
our judgment as to the reversion of Dayabhai's share being now, vested in his 
son Knrsandas and the succeeding paragraph must be struck out. Minutes of 
the decree will be settled accordingly. 

The following were the minutes of decree as finally settled:— * 

This Appelate Court doth vary the said jeeree dated the S8th day ,ot March 1896, and 
in place and lieu thereof doth ^laes the following decree and doth declare tl^t the appellant 
Itemodardae Tapidas and tbe first respondent Dayabhai Tapidas tike a^Ufe-interest only 
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MtenAAtB'in-oommon in the two oontiRuoae dweHing>hoases (ether than the oldbooae 
dealt with by the will of Halnidae Varajdae) at Kalbadevi Bead mentioned in danse 8 of 
the saiderill, and that the uUorior interest therein no| having been validly disposed of fall 
into the reaidae; and this Appellate Court doth further declare that the 'said appellant. 
Damodatdas Tapidas^rad the first respondent Dayabhai Tapidas each takes a life>estate in a 
moiety ot half share of the residuary estate of their deceased father Tapidas Varajdas; and 
tiffs Appellate Court doth farther dodate that if the said appellant Damodardas Tapidas die 
without leaving a son, his moiety in the eaid residuary estate will devolve upon his brother 
the said Dayabhai Tapidas if then alive or, if the said Dayabhai Tapidas be then dead, 
then upon his son the said respondent Karsai^as Dayabhai (if then alive), and that if the said 
Dayabhai Tapidas die without leaving a son, Bis moiety in the said residuary estate will 
devolve upon his brother the said Damodardas Tapidas if then alive ; and this Appellate Court 
doth lastly order that the costs of all the parties to the suit ard this appeal, including the costs 
of the said review of judgment and speaking to tbe minutes of the decree when taxed as 
between attorney and client and noted in the margin hereof, be paid out of the property of the 
deceased. • 

Attorneys for tbe Appellant;—Messrs. Thakurdas, Dharamst and Gama. 
Attorneys for the Bespondents:—Messrs. Chitnta, Mottlal aitd Halat. 

• BOTES. 

f The Privy Council reversed this decision in (1898) S3 Bom., 833.] 

. [28] ORIGINAL CIVIL. 


The 19th March, 1896. 

Present: 

Mb. Justice Gandy. 


Pnrshotamdas Tribhovandas.Plaintiff 

versus 

Purshotamdas Msngaldas Nathubhoy.Defendant.* 


• Marriage — Betrothal—Contract of marriage—Suit against father of 
betrothed gtrl to have betrothal declared void and for damages 
for breach of contract—Kapole Hama caste. 

* The plaintiff, who had been bbsrothed to the defendant’s daughter Kan^avanti, sued for 
a deolaration that unless theHefendant Vas willing that the marnage should be performed 
before the yxpiratiou of the month of Btisftakh 1952 (May-June 189B) the contract for the 
marriage should no fonger be binding on the plaintiff and that the betrothal was void, and 
for Be. 35,OCX) damages for breach of the contract of betrothal and marriage. • 

The defendant plegded that his daughter Kamlavanti was not willing to marry the 
plaii^iff within the period mentioned, and that be hgfi no right to force his daughter against 
her will. At the trial Kamlavanti stated that she was unwilling to be married for three or 
four years. Tbe Court found that in the Kapole B tnia caste, to which the parties belonged, 
marriages ordinarily take place when the bri^e is between twelve and fifteen years of age. 
EAmlavantiVras born on the 2nd May 1881, so that she aas nearly fifteen at the date of 
suit (16th January 1896).„ Before filing the suit the plaintiff bad called upon her and the 
defendant (bet father) to fix a date for the marril^(e, but the defendant had declined to 
do ao on tbe ground that his daughter did notewish to marry at that time, and.that he would 
not force her to mafry againsl her will. 

* - * Suit, No. S6 of 1896. ’ 
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BM, that tha ^intiS ms aotitlad to lha daahuatum pragrad foc.^ Tha mwrilica of 
Biadii flUUian ia • eooteaot oMda tqr tka pareata, and tha'^ildtwn tkamaalvaa asaniaa m 
aoUlioa. Tfaia is aqaallj tnia of btorot^hal, aod than is no impliad aoudition that fnlfilmant 
, of lha oonitaol Uependa on tha wiliingaesa of the gitl at the tinM of matriaga. 

It waa aoateadad that plaintiff oooldnot obtain damages; that dafapdant had not broken 
tha oontraot, the plaint aasaming that tha oontraot of betrothal was still in fotos, and tha 
dafandant haaing a Joetu pcSMtfantws untiltVaishakh 1969 (Hay-Jana 1896). * 

BM, that the plaintiff waa entitled to damages. Thera was praotioally a repudiation of 
tha betrothal. The plaintiff’s willingneea to marry Kanlavanti at any time before the end of 
Taiahokh (May-Jaiu) did not diaentitle him to damages, seeing that Kamlaranti had daolated 
haannwillingnesB to ba married to plaintiff (hen, and the defendant had Isolated that ha could 
not oompd her to change her mind. 

THB plaictifif had boon for eight years betrothed to the defendant's daughter. 
He oomplained that the defendant now refused to fix a date for the marriage, 
alleging that the girl did not (M] wish as yet to beoorne the plaintiff’s wife. 
In January 1896, the plaintiff brought thissuit, praying that unless the d^end* 
ant was willing to have the marriage performed before the expiration of 
Vaishakb, Samvat 1952 (Hay*June 1896), the oontraot for tha same might ba 
deolared not binding on the plaintiff, and the betrothal void. It was alleged 
in the plaint (and not denied in the written statement) that after Samvat 1952 
there was no day on which the marriage of a Hindu could ba lawfully per¬ 
formed until the end of Samvat 1953, i.e., for a period of eighteen months. The 
plaintiff also claimed Bs. 25,000 as damages for the loss of reputation in thp 
caste, which, he alleged, he would sustain if the oontraot were not carried out. 

From the evidence given at the hearing, it appeared that the plaintiff was 
betrothed to the defendant’s daughter (Kamlavanti) on tha 15th January 1888, 
the intention of the parties being (as the Court found) that the marriage should 
be solemnized when the girl attained the age at which according to the custom 
of their caste (tbs Kapole Bania casta) betrothed girls were ordinarily married, 
vis., between the age of twelve aod fifteen. Kamlavanti was born on the 2nd 
May 1881. At the date of betrothal she was over six and a half years of age, 
and the plaintiff was still at school. At the time of suit, Kamlavanti was 
fourteen years and six months old and the plaintiff was twenty-four years of age. 

The betrothal was arranged between the plaintiff’s mother Ramkorbai and 
uncle Eeshavdas (who acted for him) and the defendant, who acted on behalf 
of his daughter Kamlavanti. Etrly in the year 1895 the defendant was called 
upon to fix a ^ate for the marriage, but he deoliusd to do so on the ground that 
^mlavanti did not wish to marry at that time, aod that he would not force 
her to marry against her will. On the 18th>December 1895, the plaintiff wrote 
to Kamlavanti. requesting her to name an early day for the tuarriage, and on 
the same day Bamkorbai’s solicitor wrote .to the defendant on her behalf aod 
on that of the plaintiff requesting him to "fix some day in the month of Maba 
Fagan or Vaisbakh (February .to June) (after which no md)^age*oould be per¬ 
formed for eighteen months) for tha celebration of such marriage.” No feply. 
was given to [25] that letter, and this suit was filed on the 16th January 1896. 
praying for the relief above stated. 

The suit was heard by Oandt, J. * ' * 

Lang (Advocate-General), JHaepherton and Lotendu with him, for Plain¬ 
tiff‘.—Defendant is liable to carry out his engagement. Is be ready'and 
willing to clirry it out ? There is ad implied condition always in snob a 
contract that it should be.oarried out in reasonable time—lieaksj,on CSontraots 
(Srd Ed.), p. 728. In oases under Hindu law, the Court s^l oonsider what is 
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Hm iiMal agt of marriage for femalM in the partionlar oaete. Why ehonld 
•daintiff faaTe to wait when the girl is admittedly tally grown ? 

If tlie oontraot ie broken, the plaintifiF is entitled to damagee and is entitled 
to sue for them now as the defendant's admission of his inability*to oarry oot 
the oontraot gives A right of aotion—l^ost v. Knighi, L. B., 7 Ex., Ill; Cherry 
T. Thompson, L. B., 7 Q B., p. 573. 

The defendant is not freed from liability by the refusal of the girl. The 
oonsent of the minor is not neoe^ary—Mayne's Hindu Law (5th Ed.), para. 86. 

As to the amgunt of damages, Umgd Kika v. Nagindat, 7 Bom. H. 0. Bep., 
122 (o. C. J.); Smith v. Woodfine, 1st C.*B. (h. s.), 660; Muljt Tkaeker$ey t. 
GonUi, I. L. B, 11 Bom., 412. We say we are entitled to substantial, if not 
exemplasy, damages. 

Inverarity (Seott with him) for Defendant:—This is a suit of an unpreoe- 
dented oharaoter. The plaint is based on the assumption that the oontraot of 
marriage Us still in force. No damage has as yet been sustained. And a suit 
does not lie for threatened damages—Drry/us v. Peruvian Ouano Co, 43 Ch. 

• D., 316 There is no injury here alleged at date of suit, and no proof of loss 
of reputation prior to suit; on the contrary one witness said that a lower 
opinion of tSe plaintiff prevailed since he has filed the suit. All the oases 
cited are oases where the oontraot is repudiated before the time for performance 
arrives. Here defendant has until next May to get Kamlavanti’s oonsent to 
the performanoe of the marriage. We do not wish to hold the plaintiff to his 
oontraot if he is unwilling to wait, and will restore him his "palla" and 
[26] presents. But we deny that there has been or is any breach of contract on 
our part. All oontraots for marriage among Hindus are subject to the condition 
that the girl is willing to be married. The only contract in suoh cases is to 
give the girl in marriage. Shridhar v. Htralal, I. L. B., 12 Bom., 480, shows 
that you cannot compel a girl to marry. Our main contention ie that a father, 
who will not force bis daughter to marry, is under no liability for breach of 
oontraot of betrothal, even if she declines to marry at all. A bachelor can 
adopt a son. 

r4tlidy, J. The facts of this case are simple, but the question at issue is 
of an admittedly unprecedented oharaoter. The parties belong to the Kapole 
Bania caste, of which the welUknown citizen of Bombay, the late Sir Mangaldas 
Natbubhoy, was the head. Defendant is the second son of the late Sir Man* 
galdas. On 16tb January 1J3H8, ^is daughter Kamlavanti was betrothed to 
the present plaintiff. Xhe.evideqce*of Or. Blaney, which is aooapted by both 
sides, shows that that gentleman pt the earnest request of defendant and of 
defendanfa'wife snduoed the plaintiff's mother Bamkorbai and lier brother 
Keshavdas to agree to the oontraot of betrothal. Plaintiff's father was then 
dead. It is said that Sir Mangaldasi and not defendant, was reaffy the con* 
treating party. Bst this is not proved. No'doubt Sir Mangaldas as head of 
the undivided fanfily did take some part in flie proceedings, which resulted in 
the oontraot of betrothal; and the "palla" money (Bs. 401) was paid over to 
him. But it is clear that defendant, who as the father of the girl is according 
to Hindu Jiav the person who has th(k right to dispose of her in marriage, was 
the person who actually betrothed Kamlavanti to plaintiff; and he has in effect 
admitted himself to have been the contracting party, or at least has accepted 
and •approved of the oontraot. Kamlavanti was born on the 2ad May 1881; 
so at the time of,her bet|;othal she wa#a little more than six and « half years 
old. Plaintiff is now twenty*foar years old. At the time of his betrothal he 
was still at school*, * 
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At first things apparently went smoothly. There were the usual visits 
paid by the girl to the bouse of plaintiff's family, [27]. and by plaintiff to the 
house of 4,efendant. But about three years ago their visits oeased. The exact 
cause of this has not been satisiaotorily established. No doubt the ostensible 
reason may have been that defendant and his wife refused tp let their daughter 
visit at plaintiff’s bouse unless plaintiff paid as many visits to their house; and 
Eesbavdas says this is not aooor,djng to the custom of the caste, and be aud 
Bamkor did not send plaintiff. But I think that most probably there was some 
cause of tension between the families which h^s not b^n disolosedv Defendant 
says that plaintiff’s family wanted money from him. I doubt whether any such 
demand was really made, or if made whether it resulted in friction. It is useless 
to speculate as to what was the true cause of dispute. Parties sometimes litigate 
in this Court without disclosing even to their own legal advisers the full facts of 
their case. This much seems clear that the two families were not on good 
terms before any question arose as to fixing the date of plaintiff’s marriage 
with Kamlavanti. ^ 

I' 

It is alleged on plaintiff’s behalf chat at the time of the contract of betrothal 
it was agreed that the marriage should take place when Kamlavanti attained , 
the age of twelve years. The evidence of Keshavdas on this point is far too 
vague to establish such a term in the contract. Defendant denies it; and I have 
no doubt that the intention of the parties was simply that the marriage should 
be solemnized when the girl attained the age at which, according to the custom 
of the caste, betrothed girls are ordinarily married. As to what that age is, 
there is practically no dispute. Defendant’s witnesses Kaliandas and Devidas 
admitted that the majority of girls are married after they reach the age of 
twelve and before they are fifteen. There is no role in the caste by which a girl 
must he married before she reaches a certain age. There is often a difficulty in 
obtaining suitable husbands, and parents who are particular in this respect 
may see a daughter reach the age of fifteen or become older still before a suitable 
husband has been found for betrothal and marriage. But as regards a girl who 
has been betrothed (as Kamlavanti was) when she was of a very tender age, 
and thus has a husband ready at hand, there can be no doubt that ordinarily 
the marriage is solemnized when the bride is between twelve and fifteen. 
[28] Exception to this rule may have occurred when the girl is of a delicate 
constitution or not fully developed in proportion to her years, or when the 
relatives of both bride and bridegroom are willing that the marriage should 
be postponed for a time. There is no hard and fast role; but the ordinary 
custom of the caste has been clearly established by the evidence in this case. 

** * # 

These being the facts, it remains to consider the^oonduot of the parties which 
resulted id the present suit being filed. It appears that about a year ago plaint¬ 
iff's relatives approached defendant and his wife with a view to the marriage 
day being fixed ; but defendant and his wile replied that they did not intend to 
give Kamlavanti in matriage just then. Messages on the pluintiff’e part having 
proved fruitless, Messrs. Brown tfnd Moir, solicitors of Ba'mkorbai, wrote on 
the 26th April 1895, to defendant giving him notice that, unless he on or before 
the 29th instant signified his consent in writing to solemnize the marriage 
, during the current month of Yaishakb, and fix a day for that purpose, and 
otherwise carried out the previously agreed on conditions and arrangements in 
their entirely, Bamkorbai would treat the betrothal as at an end and would seek 
to recover from defendant the " palla" modey and the other moneys from time 
to time given to Kamlavanti, as well as* the damage sqstained by Bamkorbai in 
consequence of the breach of contract, and would have her‘soil betrothed to 
some other girl. Messrs. Nanu and Hormusji replied for dqjiendalit on the find 
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May that Eamlavanti “ does not; wish to be married at present, and nothing 
will in^Qoe her to alter hef mind. Our client (defendant) therefore cannot 
accede 4o your client’s wishes ... If your client should br^ak off the 
alliance, she will do so at her risk, although acdbrding to the custom of the caste 
he cannot prevent Jier from doing so.” Messrs. Brown and Moir replied to this * 
on the 7th May 1895, that “our client (Bamkorbai) is entitled to know now 
when she (Eamlavanti) proposes that tbejparriage should be solemnized, she 
(Eamlavanti) bearing in mind that our client and her son have already offered 
to performatheir part of the cpntract, and that they are not bound to wait 
for this more than a reasonable time, such as is the current month of Vaishakh 
I . . In defaa*lt of hearing from your client on or before the 9th instant, 

[29] the contract will be deemed to have broken, which circumstance will 
entitle pur client and her son to recover damages.” Messis. Nanu and 
Hormusp replied on the 13tb May 1895, “ that it is not the case that the 
objection to the marriage comes from our client and bis wife. The objection 
is on th^ part of our client’s daughter, who, moreover, declines at present to 
namS any particular time for the solemnization of the marriage. Our client 
cannot be reasonably called upon to force his daughter to declare her wishes 
* on the point, at least till she attains the age of discretion. Under these 
circumstances ... if your client and her son break the contract they will 
do so at their own risk, and our client cannot be held responsible in damages.” 
There the matter ended for a time. 

. On 18th December 1895, plaintiff addressed a formal letter to 
Eamlavanti requesting her to name some early day for their marriage, and on 
the same day Messrs. Brown and Moir wrote to defendant on behalf of Bamkor 
and her son, the plaintiff: “ With a view of giving yon a final opportunity of 
giving your daughter Eamlavanti in marriage to the latter, and celebrating such 
marriage, we require you to fix some day in the months of Maha Eagan or 
Vaishakh (after which no marriage can be performed for eighteen months) for 
the celebration of such marriage, and to give you notice that in default of our 
bearing from you in the course of the next fourteen days naming such a date, 
our client and her son will take such steps in the matter as they may be 
advised.” No^ reply was given to that letter. 

*rhe plaint in the present suit was filed on 16th January 1896, the plaintiff 
(Bamkor's son) praying—(a) that unless the defendant is willing to perform the 
marriage between his daughter and the plaintiff upon some day before the 
expiration of Vaishakh, 1952, the contract for the said marriage may he declared 
to be no longer binding p^n the* plaintiff and the betrothal jiroid and of no 
effect; (b) that unless &e said marriage shall be performed as aforesaid, the 
defendant \nay be ordered \o pay Rs. 25,000 as damages. Defendant replied 
that it is Eamlavanti who is not willing to marry plaintiff before the expiration 
of next Vaishakh, and he has no ri^ht to force bis daughter against her will; 
and if unden [80l those circumstances plaintiff wishes to be relieved from the 
contract, the (defendant) has no objection ttf a decree being made declaring the 
contract no longer binding and the betrothal void ; but he (defendant) denies 
that plaintiff is entitled to damages, and he is willing that the ” palla ” and 
presents ma^e to Eamlavanti should returned to the plaintiff. The plaintiff 
and Esrofavanti have both been examiried in opon Court. Plaintiff states his 
unwillingness to wait till after next Vaishakh ; while Eamlavanti states that 
shais unwilling to be married for three or four yrars. 

It is now iiossihle tip consider the*various arguments which have been ably 
urged by the learned counsel on both sides. The first and main point on which 

Mr. Inveianty fq^ defendant took his stand is that a Hindu father who has 
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betrothed his daughter in marriage, but deolinas to force her to marry against 
her will, is not liable for any breach of oontraut, even though the daughter 
deolares that she will not marry at all. This argument is based on the proposi* 
tion that all contracts of betrothal m Hindu families are subject to the implied 
' eoodition that when the time for the marriage has arrived, the girl is willing to 
be married. The contract is to give the girl in marriage: that involves the willing- 
ness of the girl to be given. But tp, aak the Court to accept this proponition'is 
virtually to ask the C^urt to disregard the precepts of Hindu law, which treat 
the marriage of daughters as a religious dntv imposed on parents or guardians, 
and to look at the matter from the purely English point of view, which sees in 
marriage nothing but a contract to which the husband and wife must be 
oonsenting parties. (See the remarks of Sir C. Sabobni, G. J., in Dadaiee v. 
Bakhmabai, I. L. B., 10 Bom., 301, at p S12.) The marriage of Hindu children 
is a contract made by their parents, and the children themselves exercise no 
volition. (West and Biihler, p. 908. See also Mayne. section 88.) If this is 
true of the marriage, it is equally true of betrothal, and there lyin be no 
implied condition that fulfilment of the conttaot must depend upod the 
‘willingness of the girl at the time of marriage. There is no trace of 
such a proposition to bo found in the Hindu law books. In Omed Rika ' 
V. Nagtnda», 7 Bom. H. C. Hep., 122, Gbben, J., pointed out (page 134) that 
according to the Mitakshara (Ch. II, sec. 11, v. 27) a retractation or repudia* 
[81] tion of a betrothal is authorized if there be good cause for it, and the 
only good cause there specifically mentioned is " if a preferable suitor ptesent 
himself." Glovbb,J., also in the matter of Gunpat Naram Stngh, I. L. B., 1 
Cal., 74, remarked on the same passage that one, if not the only, good cause 
for retractation of betrothal is said to be the coming of a “ preferable suitor." 
There is no mention of unwillingness of the girl to be married. The idea, how¬ 
ever consonant with European ideas, is foreign to the policy of the Hindu law, 
which vests the girl absolutely in her parents and guardians, and her consent 
or non-consent cannot be considered by a Court. (Grady’s Hindu Law, 7.) 

Then there is another aspect in which the case may be regarded. 
Mr. Tnverarity did not specifically quote section 66 of the Contr^t Act IX of 
1881; but doubtless he relied on it when urging that his client could not be liable 
in damage for declining to force bis daughter to marry the plaintiif Section 66 
provides that a contract to do any act, which after the contract is made be- 
eomes impossible, becomes void when the act becomes impossible. Messrs. 
Cunningham and Shepherd in their commentaries on the Contract Act have 
pointed out that in these words a rule is laid down in general terms and for 
all oases, which is declared in the English authorities as exceptional and 
applicable to particular oases only. They observe that the term here used is 
simply "impossible,” and,therefore,it may be supposed that, when the act stipu¬ 
lated for befiomes impracticable in the ordinary sense of the word, the contract 
becomes void. Now applying that principle to the presentioase, it is not open 
to defendant to say that it is impossible for him to carry dut his contrast of 
giving his daughter in marriage to plaintiff within a reasonable time, t.s., 
before the end of next Vaishakh. The act is neither impossible in itself, 

. nor impracticable in the ordinary sense, of the term. No doubt the defend¬ 
ant says that it is impossible, because the girl declares that she will not 
marry for three or four years, and defendant deolares that she will not listen 
to his persuasion, and he will never consent to force her, his counsel quoting 
the remark d! WB8T, J., in Skridhar v^. Htralal, I. L. B*. 12 Bom., 480 at 
p. 486, that a girl should not he forced into a marriage that would he odious to 
her. But here apparently'the plaintiff is not [ 88 ] odious either to Eamlavantl 
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or to bor porento. Though physioal force cannot for one moment be thought 
of, it is no doubt the duty of»defeudant, according to the terms of bis contract, 
to use to the utmost hiH persuasive powers, and bis position as parent, in 
order to induce bis daughter to be married.* He, like many ptners, may 
entirely sympathise with her desire to go on with her education, and her an* * 
wiilingoesB, therefdTe, to be hampered by the ties of marriage, and possibly 
th^ cares of maternity. But he. like the Court, must also regard the matter 
from the strictly legal point of view. Thb contrnot to give his daughter in 
marriage has not become " impossible," and, therefore, it has not become void. 

There can beoo doubt that, if thecas^ be treated according to the English 
law, the lesult would be the same. The general rule of law is clear, that a 
man may by an absolute contract bind himsdf to perform thinga which subse* 
quentiv become impossible, and in default he will have to pay damages for the 
non-performance of his agreement. The exceptions to this general rule will all 
be found to be contracts in which the law implies exceptions and conditions 
whti'Is arePnot expressed The whole quesuion is what the original contract 
was, and whether it was a contract with or without a condition (See BraM- 
•WELL, B , in Hobtnson v. Daiiaon, L R, 6 Exch., 269 at p. 277). Where the 
event ih of such % character that it cannot reasonably be supposed to have 
been in the dbntemplation of the contracting parties when the contract was 
made, they will not be held bound by general words, which, though large enough 
to include, were not used with reference to the possibilitv of the particular 
oQiitingenoy which afterwards happens. It is on this principle that the act of 
Qod IS in some oases said to excuse the breach of a contract. This is in 
fact an inaccurate expression, because when it is an answer ti a complaint 
of an alleged breach of contract, what is meant is that it was not within 
the contract. (See per Hannkn, J., in Rm/y v DeOrtspigny, L B., 4 Q B., 
180 at p 183). An apt illuHtration of this principle, and one p«culiarlv appli- 
oalile to the present case, is to be found in In rp Arthur; Arthur v. 
Wynnp, 14 Cb. B., 603. There bv a marriage 8ettle-[83J nicnt a husband 
covenanted on or before a certain date to insure his life He took 
no steps till just before that date, when his health had become so bad 
. that he was uU^ble to effect an insurance. The question was whether he was 
* reliHVtd from the obligation to insure, or pav damages. The Master of the 
Boils, Sir G Jkssbl, said (p 609): •“ It is said that the man’a health may fail 
to such an extent, as it did heie, that no insurance office will take the risk. 
Oan I say that such an event was excluded from the contract 7 Can I say that 
it Aannot be reasonably supjtosed to have been within the contemplation of 
the contracting parties ? It does appear to me, looking at the whole S'^ttlement, 
though tl\p parties^ may not have aot&ally had in contemplation the v%ry event 
which has happened, you cannot say that it cannot reasonably be sopposed to 
have been in their contemplation." *The same remarks apply heref Though 
the parties m%y not (jave aotuallv had in oontemplatinu the possihihtv of Kamla- 
vanti^deoHning to osarry when she reached thesiiarriageableage (such possibility 
as a voung lady iu that position ever asserting any wishes of her own has 
apparently never been contemplated), we cannot say that it cannot reasonably 
be Bupp'wed to have been in contemplation The fact is that suoh an idea 
would havtf When dismissed at once wTth the thought that a father could of 
oourse induce his daughter to be married at the proper time. A contraotof a 
father to give his daughter in marriage is analogous to the contract of a father 
apprenticing his son and binding himsetf for the performance b> bis son of all 
and every oovenant on hik part. " It is undeniable " (said Blsgkbubn, J., in 
delivering thegjudgment of the Court in Taylor v. CttidmH, 8 B. A S , 696, at 
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p. 636), ** that if the appreotioe dies within the seven years, the covenant 
of the father that he shall perform his covenant tq^ serve for seven years 
is not fulfilled, yet surely it cannot be that an action would lie^against 
the father. ,. Yet the only reason why it would not is that he is excused because 
of the apprentice's death." In Boast v. Firth, L. B.» 4 G. P., 1, this principle 
was further illustrated. There to au action for breach of an apprenticeship’s 
deed the father pleaded that his son was by permanent illness, happening aftov 
the making of the indenture, [843 prevented from serving the plaintiff during 
all the term. It was held that this was a good defence, and that.both parties 
must have knov7n and contemplated at the time of entering into the contract 
that the performance of the services was dependent on the son’s continuing in 
a condition of health to make it possible for him to render them. But I can* 
not find any apprenticeship case in which a father or guardian was relieved from 
his obligation on the ground that his son or ward was unwilling to serve as 
contracted. In Khooshal v. Bhugwan, 1 Borr., 155, plaintiff sued bis betrothed 
Krisbni and her uncles to recover from ihe uncles damages for loss of character 
in the caste by their breaking off a marriage contracted between him and 
Krishni. The Judge of the Surat Adalat passed a decree declaring the contract 
good and valid, and demanded security of the uncles that they would noti 
marry Krishni, who was then under their guardianship, to any other person. 
This was affirmed by the Sadar Court. The decree was resisted by the 
uncles, Krishni positively refusing to marry plaintiff, and her uncles preferring 
the sacrifice of the penalty entered into in the Zilla Court. The Sadar Adalat 
consulted its law officer, who replied that a betrothal pronounced valid by the 
caste cannot be set aside, and the woman on refusal to celebrate the marriage 
should be compelled by the caste, in whatever manner they think proper, to 
consummate it, and orders should be given to the caste for the purpose. 
Before this vyavastha was given, Krishni was clandestinely married to some 
one else, and the caste having been examined declared this last marriage 
legal. So the Sadar Adalat left the plaintiff to seek redress if he choose, 
letting him find out the proper course for himself; he had already received 
the damages sued for, Es. 1,183, and all costs, and the amount of the penalty 
bonds was carried as a fine to account of Government. This is the only case 
which I can find in which the bride’s unwillingness to marry the plaintiff is . 
recited. Whether the decision would in all its details be now considered an 
authority, may be questionable ; but there is no trace of a suggestion that the 
bride’s unwillingness to marry the plaintiff could ever deprive the plaintiff of his 
right to recover damages from the lady’s guardians, who were responsible for the 
[U] contract of betrothal. It may be in the course of time that in some 
castes a father when contracting to give his daughter in marriage will insert 
a conditfon that at the time of the marriage his' daughter ghall be willing to 
solemnize the same. In the present state of things such a condition oannot 
be implied; and thus or. the main point my decision must be against the 

contention raised for the defendant. „ 

' 

The other points can be disposed of briefly. It is contended that defend* 
ant has not broken the contract; the plaint assumes that the contract of 
betrothal is still in force according to the plaintiff’s evidence. Defendant 
has still a loous pesaitentm till May next. How, then, can plaihtiff sue for 
damages ? The answer to that is that plaintiff’s williqgness to be married to 
Kamlavanti at any time before the end of next Vaishakh does not diseptitle 
him to damages, seeing that Kamlavanti has declared her unwillingness to bh 
married to plaintiff then, and defendant has declared that he cannot oompd 
her to change her mind. " This is practically a repudiatiop of tthe betrothiJ; 


32 





PUBBHOXAMDAB MAlfiaALDAS NATBUBHOT [1896] I.L.B. 21 Bom 86 

• • 

And A 9 jpointed out by Grben, J., io Umed Kiha‘$ ease {supra) in snob oases as 
shown by the instanoes,quoted from Borrodaile’s reports, the Sadar Adalat 
directed the betrothal *or promise of marriage to be oarried into effect, and 
decreed \hat, if it was not oarried into effeo^within a certain limi^ period, 
the defendant should pay.a certain sum by way of damage. Since the decree 
in Omed Kiha's oa%e the Court has refused to decree specific performance in 
cafes of betrothal, and that doubtless is the reason why there is no prayer for 
specific performance in the present plaint. "* 

Then ib was contended that the plaint did not disclose any breach of 
contract except as to the marriage of ^amlavanti when she attained the age 
of twelve. But the plaint discloses the •correspondence between the parties 
long after Eamlavanti reached that age, and the learned Advocate-General 
when opening his case stated that he relied also on the custom of the caste 
that betrothed girls were married between the age of twelve and fifteen. 

It was also argued that plaintiff’s suit was unnecessary, for it was open to 
plaintiff ttf put an end to the contract, ar d defendant had always expressed 
his willingness that this should be done and [863 so the plaintiff was not 
^obliged to come to the Court for relief. Indeed, according to the corre¬ 
spondence between the parties, plaintiff had himself pot an end to the contract. 
On the othe^ hand, it must be remarked that defendant always contended 
before suit that if the plaintiff put an end to the contract be would do so “ at 
his own risk.” Defendant “ now ” expresses his willingness that plaintiff 
should take back the " palla " and presents ; but he did not say so before. It 
was always open to the plaintiff before suit to give defendant the opportunity 
of performing the contract. Even now he only prays that the contract may 
be declared to be no longer binding, provided that defendant is not willing to 
perform bis agreement before the end of next Yaishakh. 

To the argument that there has been no lepudiation before the time for 
performance has arrived, and that damages cannot be awarded for a future 
wrong {Dreyfus v. Peruvian Guano Go., 43 Ch. D., 316, pp 333 and 342.) the 
answer is no doubt that in the case just quoted it was ruled that, where there 
has been no wrong done, Lord Cairns’s Act confers no power to give damages. 

• Lord Justice BoWEN said that “ the only weapon with which the Court is 
armee by virtue of the section (section 2 of Lord Cairns’s Act) is to award 
damages to a party injured, which must, I think, mean damages where damages 
have arisen, and in a case where no damages have arisen in the ordinary sense 
of the term as known to lawyers, I am of opinion that the Court has no power 
to'give damages.” Here there is'ito question of Lord Caims’« Act. This 
Court, as pointed out before, has decreed that if a betrothal or promise of 
marriage is hot oa|^ried into dffect wi^in a certain limited period, the defendant 
should pay a certain sum by way of damages. Here the position of the parties 
is this. Plaintiff says : " I am tw6nty-four years old, and anxihus to be 
married: it is^no answer to say that I, even as* a bachelor, can adopt a son : 
I am,entitled to peworm the duty which is inrposed on every Hindu grihastba 
of being married. If I am not married before the end of next Vaishakh, 
I shall (owing to the Sinhasth year) have to wait for eighteen months more. 
Eamlavanti before the end of next yaishakh will admittedly have passed 
[87] her fifteenth year: unless defendant within u reasonable time fixes a day 
for my marriage with l{lamlavanti before the end of next Yaishakh, be in effect 
repudiates the contract.” In my opinion this position is unassailable; and 
the principle or which Frost v. Knight, L. B., 7 Exch., 111, was decided applies. 
Defendant’s attitflde towaSrds the plaintiff does constitute a wrong " in pressmti,** 
not merely and if defendant will not iifithin a reasonable ti me 
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fix ft day for KamlavaDti’s marriage with plaiatiff, the latter ie entitled to 
damages. • 

What those damages should be, is a difficult question. The plaiqt states 
that, if the contract is not carried out, the plaintiff wiil suffer greatly in repn* 
tation in his caste. As Mr. Justice Grbbn said in Umed Kika'n case, 7 Bom. 
H. C. Rep., 122, he most necessarily have sustained some damage to his credit 
and reputation. Having regard the position of the parties, and to ^e 
notorious disinclination which exists to the assertion of such rights in a Oourt 
of law, something more than a nominal sum must be awarded, thqugh there is 
no call for anything exemplary. I fix the sum of one thousand rupees, which 
will include anything given by way 6f presents; and plaintiff will also be 
entitled to receive from the Official Trustee the “palla" with the interest 
which may have accrued. 

The decree will run that unless defendant do within a fortnight from this 
date fix a day for the solemnizition of the marriage of Eaml.ivanti with the 
plaintiff before tbe end of next Vaishakh, the contract for the said nqarriage be . 
declared to be no longer binding upon the plaintiff, and in that case that plgintiff 
do recover from defendant one thousand rupees as damages (the said sum to 
include all presents given by plaintiff or his family to Eamlavanti or her* 
family in respect of tbe betrothal), and also be entitled to recover from the 
Official Trustee the " palia ” money with interest. Defendant must pay the 
plaintiff’s costs. 

Attorneys for tbe Plaintiff *—Messrs. Brown and Motr. 

Attorneys for the Defendant:—Messrs. Nanu and Hormwii, 

BOTES. 

C 1. This was followed in (1909) P B.. 88; (1918) 88 I.O.. 87B (Barma-Buddhists). Bee 
also (19 IB) 89 Bom , 6H8, a'* regard^ (he righftof tbe Hindu father (guardian) to give away 
the minor daughter in marriage, notwithetanding tbe previous betrothal to another. 

8. In (1912) 94 M L. J., 310 : 87 Mad., 893, an agreement to pay a oertain sum on 
iailure to carry out a contract of marriage was held to be opposed to publio polioy. 

8. In (1911) 16 I 0., 757 (Sindh) the principle that if a man chooses to answer for the 
voluntary act of a third person he is held to warrant his ability to proonre that aot, was 
sppliad.J ' 

I 

[88] APPELLATE CIVIL. 

Tho 10th Sfptembor, 1696. 

” ’ PBESBilT.: 

ThB HONOnBABLB CHIEF JUSTICE PAMRAN ABU MB. JUSTICE PARSONS. 

If 

. .. S ' 

HaVilal Girdharlsl.(Original Defendant No. 2) Appellant 

, v^rsua 

Nagar Jeyram.•..(Original Plaintiff) Res^ndent.* 

Damdnpat— .Vort 0 aoe--}/ortga 0 abj/ Mahov^anto Hindu — Aaaignmtntofmofri^ 
goQfd land by mortgagor to Htn >« oafignBe—Sub'egumt amt by mortgagro 
agatnat naaignes—Amount of %nt»raat alhwed~~ Ltabihty of land. 

A, a Mahomedan, having in 1869 mortgaged oertain land ^>r Be. 61 to B, a Hindu, 
afterwards assigned it to 0, who was also a Hindu. At tbe date of thie aseignmcirt the 
internt due on the mortgtge (Ra. l‘ii 16-10) was moob mote than tbe ptijraipal debt. B (the 

* Second Appeal, i^o. 899 of 16QA. />• 






wbioli h« hi 


Cl fef Bs, aw,’,, 


||:^lii|^K4A:imii^ u n^noh intonHi'«#priaflip*t 

' the pAnoipel (Bs.'ftlK togetbar with''i^’’httiiCMt^^'ait 
iiadloweil eabe^Qeot uiteraet, aa tiha uabiai*''!yattf 
Ob appeal to the High OoQft, ■ ■-■•■’■'■” 

.Aemj^ that 0 waa not pereonally liable to pay aayfBh>B'^'ail| 
M whiob he hal^l^rohaeed was ohAfed With the amoQnt.dna at 'j^ dater.j^ 


pairhhM^ T'jGrnleea, thetefote, ha wiehed the land to be eold, he ahonld pay that aaioa 


>.':The. iid-n in thia oaae to the original mortgei^, wbo.'a^'|i 

lICtiihomedaiD. H^ohayjed tbe land wltb a debWwbioh included principal and inteteet, anll^ 
Mad hie land waifa liable for both. Ha oonld not t>y any aaeignment prejndioe bis 
ledoM the amount doe to him, nor oonld he by assigning hie land to a Hindu free it ^nif^ 
any ohaiga that esisted on it at the date of the Msignment. I 


Sbcomd aPPBaL from the deoiaion of Bao Bahadur LalshaslEar Umiyashaukaiiy 
t First Olatt Suboxdiuate Judge of Surat, ooufirmiDg the deorm of Bao Bahebj 
IL P,1?ac»br Bubordioate Judge of Dholka. } 

The plaintiff (mortgagee) sued to recover Bs. S70 due on a «a»-mortgage^ 
nond passed to him on the 16th May 1869, hy Hasan Beg (defendaut No. 1). 
Of the sum olgimed, Bs. 61 was for principal and Bs. 209 for interest. Subse* 
guently to the above mortgage Hasan Beg on the SOtb April 1888, had again, 
mortgaged the property in question by a registered deed of mortgage to Sbah 
, Qarilal Qirdharlal, (defendant No. 2} to whom on the 16th May he also sold 
the equity of redemption. 

[89} Defendant No. 1 did not appear. 

Defendant No. 2 pleaded that hie mortgage bad priority to the plaintiff'g 
mortgage, and ,^that in any case the plaintiff oonld not under the raleof 
damdupat recover more than double the amount of the principal debt (Bs. 61). 

The Subordinate Judge held that the plaintiff was entitled to a decree, but 
only allowed the amount of interest which bad accrued due up to the date 
(80th April 1888) at which the second defendaut bad become mortgagee, vt«., 

> 122-15-10. * As the amount of interest then due was more than the prineipal 

. sum 4B8. 61) he disallowed all snbsequent interest. He, therefore, paesed a 
decree for the plaintiff for Bs. 183-15-10. On appeal by defendant No. 2, the 
4idge oondrm^ the decree. 

; Defendant No. 2 preferred a se/)ond appeal. 

J Oovardkanram M. Tripapii,dot the Appellant (Defendant Vo. 2) :->Tba 
C^littion nlates to' damdupni interest. The transaotion in dispute was a saM> 
’^mortgage, .;^hioh fa a mortgage without posseasinu. The original ^ebtor and^ 
^mortgagor'was A S^Lshomedsn. Be assigned tbe mortgaged property subjeot to..; 
tilUbe mortgfl^ to. defendant No. 2. who isa^Hindn. The plaintiff is also 

dispute now lies between Hindus, and tbe rule oil 
.4i^iffe!i^.aj[q?iies.^ Judge has awarded interest, wbirb ia more than"' 
'^Itmidtiirafi^on^tbe gtonhd that up to the time that we obtained the mortgagee 
tlm debtor wu a Mahomedan to whom tbe rule of damdupat did no 

.Be^t |be.':(^^m^ by a HiSdu against s Hindu, and the rule ia th 

^li^^lhdf^^itor‘Mnnolil be allowed more than damdupat against a Him 
c tbe debtor was a Mahomedan cannot afT^^j 


ppp., 4f| Muikaic^nd Y. Ibraium^ .^ 
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Ookuldat K Par«kh, for the Bespondent (Plaintiff):—We originally dealt 
with a Mabomedan debtor, and the right which weaogaired against him cannot 
snbseguentiy be diminished by bis making an alienatidn id favour of a Hindu. 
So far as we are ooDoerned, defendant No. 2 stands in the shoes of our Mabo* 
t [403 medan debtor, and is subject to all his liabilities Further, wfaat is 
primarily liable under the transaction is the property and not the person of the 
debtor, and that being so, it is not open to defendant No. 2 to say that be is 
not liable to pay more than damdnpat because be happens to be a Hindu. 

[FaBBaM, 0. J —Does a son mortgage create any personal jight against 
Abe debtor ?J 

It does But in the present case that right is time baned The personal 
right IS in addition to the right against property Under section 26 of 
Begnlatioo IV of 1827, the law to be applied is the law which governs the 
defendant The real defendant in the present case is defendant No 1, and be 
being a Mabomedan, the rule of damdupat, which is a rule of Hindu law, is not 
applicable The decision in Dawood Durveah v Vullubhdaa, I L B, 18 Bom , 
227, IS in point We are clearly entitled to recover more than damdupeU on 
account of interest. 

Farran C J —In this case the plaintiff sued to recover Bs 270 as due 
on a aan mortgagC'bond passed to him bv the first defendant He joined the 
second defendant as the purchaser of the equity of redemption. The first 
defendant is a Mabomedan, the oeoond defendant is a Hindu 

The plaintiff claimed Bs 61 for principal and Bs 209 for interest from the 
date of the mortgage The detendant No 2 contended that under the rule of 
damdupat he was not liable to pay more than double the amount of the principal. 
The Judge of the lower Court awarded Bs 183 15 10, viz , Bs 61 for principal 
and Bs 122 15 10 for interest down to the date of defendant No 2 s mortgage 
He disallowed interest after that date, as the debt had been more than damdupat 
on that date The plaintiff has not objected to the amount so awarded to him, 
and we, therefore, ezpiess no opinion as to whether that amount is all that be 
oan legally claim 

The defendant No 2 only has appealed, urging the same contention as in 
the lower Court We are of opinion that the decree must be confirmed. 
The case of Oopal v Gangaiam, I L B, 20 Bom, 721, shows th^t the 
rule of damdupat as acted upon in this Court [41} does not in all oases 
prevent land in the hands of a Hindu bting subject to a claim for interest in 
excess of the amount of principal In the present case, however, the mortgage 
was by a Mabomedan, to whom the ru'e of damdupat did not apply Bee 
Dawood Durveah v ViUluhhdaa, 1 1j B , 16 Bom , 227 He had charged his 
Ian ’ with a certain debt, and that debt snoluded both principal and interest 
The mortgagor, therefore, aud his land were liable both for the principal 
and for tbe interest The mortgagor could not by any assignment jirejudioe 
his creditor or reduce the amount due to him, nor cruld be by assigning his 
land to a Hindu free it from any charge that existed on \t at tbe date of the 
assignment. Tbe defendant No 2 is not ptrsonally liable to pay an%thfi)g at 
all, but the land that be has purchased is charged, and is liable to be sold if 
tbe charge is not paid Unltss, therefore, defendant No 2 wishes the land to 
be sold he must pay the amount that v9as charged upon it when be*purchased. 
^ We confirm tbe decree with costs In default of payment of the decretal 
^amount and the costs within six months ftom this dati, plaintiff oan apply for 
tbe sale of the land. 

* Decraa confirmed. 
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» The llth September^l895. 

Present: * , 

Thb HonoubabiiE Chief Justice Fahran and Mr. Justice Parsons. 


* Batnobandra Paraharam and anotHlft.(Original Plaintiff 

and defendant No. 2) Appellants 
* * verwa 

Bhagubai and anatber.(OriginarDefendants Nos, 3 and 4) Bespondents.* 


Begulatton U of 1827, See. 62,f Appendix Lt—Aet 1 of 1846, See. 7 §— 
Ooete—Fee of pleader — Maintenance—Pat titton —Parry to eutt elatming 
only maintenance — Fee of pleader of sueh parly. 

The plaintiff sued for partition ind mtdd two widows, who were entitlrd to mamtenanoa 
oat ol^the oatate, co-dofi adante la the eait The pUmtiff and the male dofendanta compro. 
mised the suit and a decros was pused in terms of the compromise. By the compromise the 
* costs of the widows were to be paid by the estate, and in tstim Uing the costs the lower Court 
allowed oaob w^ow a sepuale set of costs and calculated the amount to bo ptid to each as 
pleader’s fees on the value placed on hia claim by the pliintiff On appeal to the High Court, 
14S] 1/efd that the pleaders of the widows were not employed in prosecuting or defend* 
ing an original suit of the valne of the plaintiff’s claim so ai to be entitled under section 62, 

* Appeal, No 174 of 1894 * 


t Btction 62 of Regulation 11 of 1827— 

LII First Each pleader emplojcd in prosecuting or defending an original suit ahap be 
entitled to a p roeutage on the am lUiit suud fur, uscordtng to the rates spccifi d in Appendix 
L, as a remuneration for his trouble in acting in behalf of his client, until the decree in the 
suit IB pasicd, and thereafter until such decree is fulhllcd 

Second. The remuneration to a pleader employed in prosecuting or defending an appeal 
regul ir or special, shall bo the stmo as is above prescribed in the case of in original suit ' 

Third The above rules shall not prevent an cxpnss agreement being entered into 
between pleader and client, for either a larger or smaller sum thin the cslib'isbed fee . 

Fourth Bat,*if a larger sum than was agteed for between a pleader and client is awarded 
in 008* I igtinst the other party, the pleidor, notwithstanding his agreement with his own 
olient, sh ill be entitled to the excess when recovered. 


J Appendix L, soclioo 52 Regal ition II of 1827— 

Statement showing the fees ti which ploidecs are entitled tor acting throughout ordinary 
aotta, when there la no specifio agseement*, ^ ^ 

S f In suits for not mare than Ra 2,000 . 


• • ••• •« ase 3 por COnfce 

I Iibanita for from Bs 9,000 to 19 000 inclusive, on Rs 2,000 * 

^ as above, and on the remainder . 2 par cent 

•I ■{ In suits for from Bs 10,000 to 20«00 incluMve, on Bs 10,000 • 

iM^above, and on tho remainder . 1 per cent. 

In Buits fo%mote than Ra. 20 000, on that gum as above, 

, and on the remainder . ... 4 prr cent. 

i Section 7 of Act I of 1946— 

VII Parties employing authorizad pleaders in the said Courts shall be at liberty to 
aettle with theifl by private agreement the ^reinaueritm to bo p iid for their professional 
servioes, and that it shall not be neoissary to spooify such agieement in the vskilatnama; 
provided that when costs«re awarded toapirty in any rogulit suit, original orapped, 
deoid^ on the merits, against another pird, the amount to be paid on account of fees of 


S 

4. 


. • 
€ 


pleaders shall bo oaloolated aooording to the fules oont lined in the seotions pf Regulations 
epeotflud ID section VI of thiWAot; and that when costs are awarded in other cases the amount 
to be paid on amount of eaoh feaa ehall be one-fouith of what#t would ^ve been in a regular 
amt dmded on m meij^. 


4 
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', Begalation II of 1827, to a peroentage on the amount that the plaintiff oned iot aceording 
'' te the rates specified in Appendix L. The widows were in .ealit; proseouting a suit for their 
maintenanoo, and their pleaders were entitled to a peroentage only on the abonnt olaimeg 
by them for mamtenanoe. ' 

Case remanded for the amount of the pleaders’ fees to be oorreotly^ oaloulated. 

When a case is decided on the merits, the full peroentage is to be paid; in other 
oases ono.fourth only should be pud under section 7 of Act 1 of 1846. 

Appeal from the decision of Bso Bahadur Chuoilal Maneklal, First Class 
Soboidinate Judge of Dhuiia. * 

PlaintiH sued for partition of ancestral family property and forredovery 
of bis share therein. The claim valued at Bs 5,K7,5B6 2 0 The defend* 
ants were plaintiff’e co-sharers and two widows (defendants Nos. 3 and 4) of 
two deceased co-sharers, who bad a claim for mamtenance on the property. 
After the written statement') were filed, the plaintiff and the male defendants 
compromised the suit. As t > the costs of the suit, it was agreed that costs 
of certain defeudants should be borne by defendiint No. 1 and the '‘cmainder 
by the estate. The compromise was silent as to the widows' claim for 
maiDbeuance. The Judge passed a dociee in the terms of the compromise, and 
in estimating the costs incurred by the widows, he allowed them each a separate 
set of costs and awarded to each of them B'l. 3 158 for pleaders’ fees according 
to the usual rate on the sum of Bs 5 87,586 2 0. 

The pliintiff and defendant No 2 appealed. 

Inperariiy (with Manekihah J Tuleyurkhan), for the Appellants (Plaintiff 
and Defendant No 2):—The two widows were joined as oo*defendants, because 
they were entitled to mainteoanoe from the family property. In the plaint we 
admitted that they were entitled to maintenance, and notwithstanding this 
admission we have been directed to pay to each of them a separate set of 
costs. Their pleaders’ tees have been calculated on the amount of the claim 
according to section 52 of Beguiation II of 1827, Appendix L. and Bs 3,158 
have been awarded to each of them. They are not entitled to that amount. 
The most that they are entitled to is a fee calculated on the amount of 
maintenance awarded to them Even under section 7 of Act I of 1846 they 
[««] would be entitled to recover only a fourth of Bs 3 158 and nothing more. 

Doji A. Kharejor the Bespondents(Defendants Nos 3 and 4):—We engaged ‘ 
pleaders before the o impromi^e was arrived at. Maintenance was a charge on 
the whole estate and, therefore, we were interested in the entire subject-matter 
of the suit The costs are, therefore, properly calculated 

Parsons; J This was a suit for partition brought by the plaintiff agaiflst 
his co’Sharei8, the defendants Nos 1 and 2, in which the defendants Nos. 3 
an 1 4 weie made oo-defendants as widows having a right to maintenance The 
suit was compromised by the pUmtiH and the defendant No. 2 agreeing to buy 
the share 5f the defendant No I for H lakh. 

The Subordinate Judge otdered the costs of the defendants Nos. 3 and 4 
to oome out of the estate He gaVe each a separate set of costs and oaloqjated 
the amount to be paid on account of fees of pleaders in each set at the* full rate 
on the value placed on his claim by the plaiotiff, and thus made those fees 
alone come to Bs. 6,316. 

Against this order the present appeal has been brought, and it is contended 
before us that the fees ought not to have been calculated on the value of the 
plaintiff's claim, or that, if that calculation is right, yet, as the suit was not 
decided on 'che merits, one-foarth only of the ordinary fees should have been 
allowed It is clear, we think, that the order is bad. The pleaders of the defend* 
amts Nos. 3 and 4 were not employed in proseontiug ot df^ending an original 
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flultiof’the value of the plaintiff's claim, so that they wovld be entitled undw 
seotion 52 of Begalatioa II of 1827 to a percentage on the amount that the 
plaintiff sued for according to the rates speei6ed in Appendix L Their clients 
were not, strielly speaking, defending the suil^at all. (or their right to main¬ 
tenance was admif^^ Even if it had been denied, however, their position would 
not have been very different. They were in the suit as claimants of a right 
to* maintenance, which right they asked.|o have determined and awarded 
to them by the Court. They were, theiefore, in reality prosecutiog a 
suit for their maintenance, aqd their pleaders ought to be entitled to 
tw] a percentage only on the amount claimed by them for maintenance. If 
this claim were dbcided on the meritst tlw fall percentage would he paid, in 
other cases one-fourth only would be paid under seotion 7 of Act I of 1846 In 
the present case, there has been no decision passed on their claim either on the 
merits or in any other way The lower Court decided the case on the com¬ 
promise, which IS silent as to the amount ol naiutenance to whu h the defendants 
Nos 3 at^ 4 are entitled. It does not appear that they asked the Court below 
wherf It decided the case on the comptomi ,e to proceed on then claim and to 
deQoo and award them their maintenance.and they have not here obiected to the 
*decisioo of the suit on the compromise alone Had they done so, we should 
have been bound to have allowed the objection 

We, therefore, only reverse the order of costs, and remand the case for the 
amount of pleaders' fees to be oorrectl> calculated This will involve a deter- 
ipinalion of the amount of maintenance to which the defendants Nos 3 and 4 
are respectively entitled If there is a dispute necessitsting a decision on the 
merits as to the amount of maintenance to which either deiendant is entitled, 
the pleader of that defendant will be entitled to the full percentage on the 
amount, if any, claimed, or if no amount is claimed, on the amount awarded. 
In other oases he will be entitled to one-fourth only We make no order as to 
the costs of this appeal 

Otder reversed and ease remanded. 

[SI Bom 45] 

. • APPELLATE CIVIL 

The 17th September, lb95 
Present 

Thh Hoboubable Chibf.Justice Fabuan and Mr Justice Parsons. | 

Shankar Bagbunath..‘.fOiiginal Opponent No. 1) Applicant 

• • • • 

• versw 

Titbal Babaji Baghn Badve and another.(Original Appljjbant and 

• , Opponent No. 2) Opponents * 

, • -. 

Insolvenry — Jurisdietion—Osvtl Procedure Code (Act XIV of 1682), 

Sees 344 —360—Second Class Subotdtnate Judge a Court invested by the 
Jjoeal Government with insolvency jwisdiction—A debt 
of a scheduled creditor exceeding Ps 6 000 

WhflM a person attested in exeoation of a dt oreo for money by the Court of a Second Class 
Bnbozdinate Judge invested under aeotion 360^1 the Civil Procedure Code (Act XIV of 18B3)g 
with the powers conferred oo* Digtnct Courts by eeotion* 844 (46] to 859, makes an applioatioa 

* apphciktion No. 41 of 1896 under the extraordinary junsdiotion. 


29 
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tlie Babordinate Jadga’a Coart ander aeotion 844, that Court has powar to entertain it and 

'^^to make the doolarations referred to in seotions 844 to 860, «od the fact that a debt due to a 

skobednled creditor exceeds Be. 6,000 does not deprive it of jariediotion. , 

' * 

^ Application under the extraordinary jurisdiotion of the High Oourt (sootiou 
” 632 of the Civil Prooedure Code, Act XIV of 1882} agbiust the decieion of Bao 
Bahadur N G. Phadke, First Class Suhordiuate Judge of Sholapur, reversiug 
the order of Bao Saheb V. V. Phadke, Seoond (jlass Subordinate Judge of 
Pandharpur. 

The opponent Yithal Babaji having been arrested in exeoutioh of a money 
decree applied to the Second Class Subordinate Judge of Pandharpur to be 
declared an insolvent under section 344 of the Civil Prooedure Code (Act XIV 
of 1882). The application being rejected he applied to the High Court under 
its extraordinary jurisdiction, and that Court reversed the order and remanded 
the case for fuller inquiry. (See Printed .fudgments for 1889, p. 387.) 

On the remand the Subordinate Judge found the opponent’s insolvency 
proved and declared him *o be an insolvent on the 31st March 1890, and pripared 
a schedule of bis creditors, to two of whom, namely, Balvant Vyankaji and 
Sbankat Raghunath, the Subordinate Judge found Rs. 5,120 andRs. 10,488-6-2i 
respectively to be due. 

Balvant Vyankaj'i and the opponent Vithal appealed,the former urging that 
a smaller snm than was really due had been awarded him, and the latter that 
larger amounts were found due to Balvant and Shankar than were really due to 
them. The Appeal Court, however, found that the Subordinate Judge had no 
jurisdiction under section 24 of the Bombiy Civil Courts Act (XIV of 1869) in 
the matter of the claims of Balvant and Shankar, they being over Bs 5,000 in 
amount. It, therefore, set aside that part of the order which was appealed 
from, and directed that the proceedings be transferred to the proper Court. 

Shankar Raghunath thereupon applied to the High Conrt under its 
extraordinary jurisdiction and obtained a rule nisi calling on the opponent to 
show cause why the order of the lower Appeal Court should not be set aside. 

[47] Bnlajt A. Bhagaiat appeared for the Applicant in support of the 
role:—The Lower Appellate Court was wrong. The Subordinate Judge had full 
jurisdiction to deal with the claims of these two creditors. No doubt section 
844 of the Civil Procedure Code provides that an application for declaration of 
insolvency must be made to the District Court, but under seotioo 360 the Local 
^Government is authorized to invest bv notification in the Govemmmt Oaeette 
■anv other Court with powers in insolvency prooeeJings. The Subordinate Judge 
~ of Fandharour had been duly invested with such powers See Bombay Govern- 
mmt Gazette, 1887, part I, page 198, IS-h November 1887. The Judge was, 
therefore, wrong in holding that the Subordinate Judge had no jurisdiotion. 

s 

Ghanaskam N. Nadkarm appeared for the Opponents to show cause: — 
Under section 24 of the Civil Courts’ Jurisdiction Act a Spbordipate Judge of 
Seoond Claes is empowered to take cognizance of claims v^ioh are less .than 
Bs. 5 000. Even in insolvency proceedings the order which the Judge passes 
has the force of a decree: consequently such a decree passed by a Seoond Class 
Subordinate Judge would be without jurisdiotion. 

’ Per Ouriotn :—As the Court of the Second Class Subordinate Judge of 
Pandharpur has been invested under section 360 of the Code of Civil Prooedure 
(Act XIV of 1882) by the Local Government with the powers conferred on 
* District Courts bv seotions 344 to 353-, and as the applicant in this ease was 
arrested in exeoution of a decree for money passed by that Court, his appU* 
^ oation under section 344 was rightly made to that Oourt, pid ttiat Oonrt had 

'i ‘ I f 
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power^ to entertain it and maketbedeolaratione and orders referred to in seetiona 
344 to S59. It bad jarisdio^on to make the order that it did in the present 
ease ntider section S52i and the Lower Appellate Court was wrong'in setting 
it aside on the ground that it was made without jurisdiction. 

We make the rule absolute, and return the appeals to the Appellate Court 

for disposal on the merits. Costs of this application to be costs in the appeals. 

• •• 

Buie made ahtolute. 

NOTES. 

* c This was followed i*n (1909) 23 AH., 66.] 


[48] APPELLATE CIVIL. 


The 18th September, 1895. 

Present: 

Mr. Justice Jardine and Mr. Justice Banade. 

• — 

Sayad Husseinmian Dadumian and another.(Original Defendants) 

* Appellants 

versus 

. The Collector of Eaira.Bespondent.* 

Trustees — Charity—Public charity —Suit for removal of trwtees of a public 
chanty and for a^unt — Junsdietion—District Court—Civil Procedure 
Code Uet XIV of 1882), Sec. 539. 

A suit to remove the trustees of a public cbanry, and to compel them to account and 
to make good the losses sustained by the chanty m consequence of their default, is a suit 
which falls within the scope of section 639 of the Code of Civil Procedure (Act XIV of 
1883), and must, therefore, bo instituted in a District Court, and not in a Subordinate 
Judge’s Court. ^ 

/Appeals from the decision of Dayaram Gidumal, Joint Judge of Ahmeda* 
bad, in Buit No. 19 of 1891. 

This was a suit filed by the Collector of Kaira under section 539 of the 
Code of Civil Procedure (Act XIV of 1882). 

• The suit was instituted with tbn>saoction of the local Government, which 
by a resolution of the Judicial Dep&rtmcnt, No. 1522, dated 13th March J691, 
directed the Collector " to move the District Court to appoint new trustees 
for the administration of the trust funds and to settle a schem^ for their 
management.” • • 

The plakit stated that a Jain widow Maneckbai, of Eapadvanj, died in 
1876* possessed of tonsiderable moveable and* innmoveable property; that she 
left a will hy which she created several public religious and charitable trusts; 
that in 1686, defendaQts*No8. 1 and 2 were appointed administrators of her 
estate under ^gulation VIII of 1827;»that some of the trusts were such aa 
oonid not be satisfactorily carried out by defendaur. No. 1, who was a Mahome- 
dan, and that, in view of section 22 of Act XX of 1863, the appointment of the 
defendant No. 2, who was Nazir of the Subordinate Judge’s Court at Kapad- 
vanj, was objeotionable. .The plaiotiff.«tberefore, prayed that the •defendants 
^s. 1 and 2 shdbld be removed and new trustees appointed; that a scheme 

•• * Appeala Nos. 68 and 103 ofTsSi. 
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I of admiaistration should be seiitiled by and nnd^r the direotions [19] of the 
Court; aod suob other relief granted as the Court might deem fit. 

Defendant No. 1 did not eoutest the suit; he expressed his willingness to 
' abide by the Court's orders. 

Defendant No. 2 asked to be made a plaintiff and made serious allegations 
of misappropriation not only against defendant N >. 1 but against the former 
administrators of the estate, Nihalohand (since deceased) and Chhotalal, and 
also against Amratbai, the mother and legal representative of Nihelohand. He 
asked that these persons should be added as detendants and made to account 
for the trust funds in their hands. 


The Court accordingly added Amratbai and Chhotalal as defendants Nos. 3 
and 4, respectively. 

The Joint .Indge found that defendants Nos. 1 and 2 were unfit to admi* 
sister the religions and cliaritabla trusts created by Maneqkbai's will; that the 
former trustees Nihalohand and Chhotalal had been guilty of gross jiegligence 
and had committed several breaches of trust, for which they weie respdbsible 
to the trust estate. He, therefore, passed a decree directing defendants Nos. 1 
an j 2 to be removed, and new trustees appointed in their stead. He framed a' 
scheme for the future administration of the trust, and ordered defendants 
Nos. 3 and 4 to render an account of the trust funds in their hands and make 
good the losses sustained by the chanty in consequence of their default. 

Against this decree defendants Nos. 1 and 3 made a joint appeal (No. 68 
of 1894) to the High Court. 

Defendant No. 4 preferred a separate appeal (No. 103 of 1894) to the 
High Court. 

heoU (with him Oovardhan M. TrtpaH), for Appellants in Appeal No 68 of 
1894. 

Ookaideut K. Parekh, tor Appellant in Appeal No. 103 of 1894. 

Bao Saheb Vasudev J. htritkar. Government Pleader, tot the Bespondent 
in both appeals. 

At the hearing of the appeals a preliminary objection was raised by appel* 
lants’ counsel in Appeal No. 63 of 1H94, that the District Couft bad no juris* 
diction to entertain a suit, like the present, for [SO] the removal of the trustees 
of a public charity, and for requiring them to account for the moneys expended 
by them, and make good the losses caused bv their default, as these reliefs 
were outside the scope of section 539 of the Code of Civil Procedure. 

4 i 

Theargdments of counsel and the authorities oitod at the hearing are set 
forth in the judgment of the Couit. , , 

Jardino, J :—The appellants’ counsel in Appeal No. 68 of 1894, before 
discussing, the grounds of appeal whicb relate to the findings of fact, sought 
judgment on the preliminary question of jurisdiction, his contention being that, 
as the relief sought for and grapted involved the removal^of the* trustees, aod 
required them not only to account for the moneys disbursed by them, but to 
make good the losses sustained by the charities in oo^rquence of their default, 
the suit was not maintainable in the District Court, as these reliefs did not fall 
within the provisions of section 539 of the Civil Procedure Code. • was urged 
that section 539 was based upon Sir S. Bomilly’s Act, and only contemplated 
suits seeking the particular forma of relief described in clauses (e) to (r), 
which do not include the prayer for the removal of trustees hostilely dispbsed, 
and for oozfipelling them to account and refund. > „ 

There seems to be some ground for holding that at one time this view found 


favour with the High Court of Madras— H’artuimha v, 4 
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167—and fcheOaloutta High Couit—Jaw Ah v. Bam Nath, I L B, 8 Oal, 3*2' 
Both these Courts, however, Have stnoe bhea decided that (to quote the words of 
WBIB, f.) *' section 539 whs lotended by the Lsgislature not to serve the limited 
purposes provided for by the English statute, but to consolidate and embody in 
one definite provision the procedure to be followed in British India in suits 
relating to public charitable endowments, other than those provided for by Act 
XX of 1863 This litter Act relates to temple or religious endowments, and 
18 not in force m this Presidency except in North Kanara 

The leading case on the subject is Subbayya v Kmhaa, I L B, 14 Idad., 
386, where Mr. Jqptice MuTTUbW-iMl Avyab and Mr Justice Best differed m 
C61] their views about the scope of this sodtion, and the point was referred to a , 
third Judge, who beard it in comping with the referring Judges, and the whole 
case was argued over again Mr Justice AyyaB dissented from the views of 
Wbib and Best, JT., and the well considered judgments then recorded exhaust 
both sides of the question in all its det iih The point more immediately decided 

in tbqt case was whethei the section conferred power on the District Court to 
remove the defaulting trustees, and it was held that this power was conierred, 
^as, though not mentioned expressly, it was implied in the general words which 
empowered that Court to grant fuither and other relief The principle of this 
ruling will equally cover the relief in the matter of account taking which is 
ancillary to the particular relief specified in clauses (c) and {e) This decision 
of the Madras High Com t was approved by the Calcutta High Court and followed 
tp ilohtuddtn V baytduddtn,! L B, 20 Cal, 810 The prayer in that case, 
being for the removal of trustees, was disallowed, not on the ground of want 
of jurisdiction, but on the ground of fict that the plaintiffs had failed to prove 
that the trustees had committed breaches of trust. In bajedur Baja v. liatdya- 
natk, I L B., 20 Cal, 397, a suit brought in the Subordinate Judge’s Court 
for the removal of trustees, and for cancelling certain alienations made by 
them, was held to have been not nroper’y instituted m that Court, as, under 
section 539 it should have been med in the District Court. 

In this Presidency, the Midr is raling was expresslv followed by Mr Justice 
Pabsons in 2rteumda^s v. Khitnjt I L R , 16 Bom , 626 In his judgment ha 
,• observed that lit suit brought by two trustees requiring their co trustees to be 
removed and to give an account of their management of the trust fell withm 
the pmview of section 639, this relief being included in the farther and other 
relief mentioned m the section This was also the principle of the decision m 
theCbiDobwad Devasthan case (Ohintaman v Dhonio, I L R , 15 Bom 612), 
wnere, in a suit brought umtei section 539, hereditary trustees pf a devasthan 
were removed for gross naisman igement and breaches of trust m lespect of devas* 
than propeHy. The decree ot this Court confirmed the order of the DiiArict ludge 
I62j directing the removal of the old trustees, and further ordere,d the lower 
Court to take an account of the profiertv mismansged by one of thevold trustees 
sinoe he entered upon the minagement of the same In In re Kahandoi 
Narrandas, I L B , 6 Bom, 154, it was decided that the principles of English 
equity junsprudeucwgoTerned the foi m of relief to be granted by the Courts m 
respect of Hindu charitable trusts, and in an earlier case it was held that if a 
trustee remamed passive and took no sjeps to see the trust carried mto execution, 
he was fialne for losses caused by the bread of trust on the part of hts 
co-trustee —BatJadap v, Tnbhuvanda%, 9 Bom H. 0 Bep, 333. 


* It will be thus seen that there i' now no room for the contention thal 
because to all ^ppearatmes the wordtng of section 539 seems to have been 
modeiled upqu Sir S. Bomilly’s Act, therefore the Relief that could be granted 
under qeotiou 539naust be oonfiaed to the forms of relief which fsB within the 
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of that statute. !l%'e section may have been at first sagf^ested^hy that 
fctnte, but there are important variations in tlfe Indian enactment,.both in 
the form of procedure and the scope of the relief intended. Under the autho* 
|rity of the oases cited above, We feel satisfied that the contention in regard to 
[the want of jurisdiction, raised by the appellant's counsel, ,must be overruled. 
iXbe prayei^ for the removal of the trustees, and for requiring them to give an 
<.0000001, fall within the scope of ^notion 539 as distinctly as the appointment 
:0f new trustees and the settling a scheme for the management of the charities. 
:‘The suit could not have been instituted in its present form in the' Subordinate 
Judge’s Court. 

We accordingly overrule this pneliminary objection. 


NOTES. 

fv fl. The further stage of the case is reported in 21 Bom., 257. 

i-i.* 2, Among the ubanges introduced in the C.P C., 1908, sec. 92, are the following:— (t)> 
-;tDe suit may be contentious or not; (li) it may be for the removal of atrustee ; (iiil it may be 
'to direct aooounts and inquiries ; (iv) the section excludes every other suit exoepl^hose under 
'the Beligions Bnduwments Act, 1S6S. ' 

The second of these is in accordance with the deoisions in (1697) 21 Oal., 118; (1905) 
>2 C L J . 180 ; (1896) 21 Bom., 15; 550; (1896) 22 Bom., 198 ; (1899) 21 Bom., 16; ( 18 g 7 W 
20AU., 16; (1899) 21 AU., 200; (1907) P.B., 78; confra (1891) 17 Mad., 162. Bee also (1906) 
,2 C.L.J., 131; (1906) 83 Cal., 789.J 


tfiS] APPELLATE CIVIL. . 

The 18th September, 1895. 

Pbbsknt: 

Mr. Justice Jardime and Mb. Jcsticb Eanadb. 


Dharmaya Sangappa.(Original Petitioner) Appellant 

«er.<ius « 

Sayana Malapa and others.(Original Opponents) Bespondents.* 

Sueeeasion Certificate dot {VII of 1889), See. 7, Gl. 1 — Certificate—Court 
bound to decide the right to the certificate — Practice—Prieedure. 

Under olanse 8, sootion 7, of the Succession Certificate Act VII of 1889, the DIstriot 
Jourt must decide in a summary way an application for a 8UOGes.sion eertifioate even if the 
uestion st issue between applicant and oppouent be as to the siatui of the family to which 
ieoeasod belonged. 

Appeal from the decision of W. H. Croyre, Distiiiot Judge of Poona, in 
ilisceUanecus Application No. 56 of 1893,.under ^ct Vll of 1889.^ 

One ^arsingaya Sangapa died at Paohora, in the E^andesb^Uistrict, 
eaving a fixed deposit amounting to Bp. 1,768 in the Bank of Bombay at 
?oona within the jurisdiction of the District Court of Poona, and leaving a 
vidow Savitribai, a daughter-in-law Lakshmibai, a nepbAw nained Bayana 
dalapa and a brother named Dharmaya Sangappa. « * 

Dharmaya Sangappa applied to the District Court of Poona under the 
incoession Ciertificate Act (VII of 1889), praying for a certificate to enable 
lim to recover the sum of Bs. 1,763 frdm the Bank of Bombay,'alleging that 
10 and the deceased were members of an undivided family. 

Savitribai, Lakshmibai and Sayana opposed this application, conten^iog 
hat the applicant and the deceased Nar^ingaya were not joint but separate and 
bat the applicant had no claim whatever to the monefr deposited in ^ Bank. 

• Appeal, No. IfiA. o( 1894. , ■ ‘, . 
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A * 8AYAHA MALAFA (1896) ’ } IX.R. 81 Bom, 6i 

• f * I. , ^ 

Tha DisMoli ^odge of Poooa refused the applioatioOi reootding tha fpfllowiog 
judgment;— « • * 

'* Tba^iuBtioti at iMoa u as to the status of the family. The evidenee points to soma 
sort of division, hat without erprmsing any opinion An that point, and as the debt to be 
ooUeoted is merely a fixed deposit in the Bank of Bimbay amonnting to Be. 1,766, 1 think it 
may safely be left there until one party or other proves their titul to it m the ordinary way 
by aatt in the Oivil Gonrt. I refuse the application." 

CM3 From this deoision the applicant preferred an appeal to the High 
Oourt. • , 

Skivram Vtthal Bhandarkar, for tl^e Appellant. 

Mahadeo B. Ohaubal, for Lakshmibai'hims Achama, Bespondent No. 3. 
The following authorities were cited during argument —Act YU of 1889, 
secHon 7, clause 3, section 20; Bat Mahnli v Kahdns Faktrekand, P. J., 1891,,^ 
p 13; Kahdou Faktrekand v Bat Mahalt 1. L. B, 16 Bom ,712, Dave Ltladhdfji 
Kashtram v. Bat Parvati, I L B, 18 Bom , 608, Jamsrdji havitjt v MoUbai, 

2 B. H. O. Bep., 375; Omed DuUtchand v Hat UjaU, P J , 1BB5. p. 200; 
Bupohand v. Jasoda, P. J., 1894, p. 315 , Stoamma v Siibhmina, I. L. B., 
^7 Mad , 477, Jagmohandat v. A Hit Marta, I. L. B, 19 Bom , 338. 

Jardine, J.:—Act XXVII of 1860, section 3, has bean interpreted in 
Januedji KaWasji v. Afoftbat, 2 B. H. C. Btp., 375, and Dulhehand v Bat 
Ujalt, P. J , 1885, p. 200 As interpretations of Act VII of 1889, section 7, 
we may refer to Bupehand v. Jasoda, P. J , 1894, p. 345, and Stvamma y. 
Subbamma, I. L. B, 17 Mad, 477 Altbongb clause 3 of that section appears 
new as enactment, and in cases of difficulty and intricacy enables the Oourt to 
grant a certificate to the parson having prtmd fane the best title thereto, 
clause 1 says “ the Court shall proceed to decide in a summary manner the 
right to the certificate." We think, therefore, that the District Judge erred in 
refusing the jurisdiction on the reasons he gives 

It has been urged that the order is justified under seblion 20 by the 
opponent Lakahmibai’s statement that her husband, now deceased, once got 
an order for a certificate under this Act and thdt he never ipplied for the 
certificate. We do not think section 20 applies here. Whether Jagmohandas 
•*T. Alia Marta, i. L B., 19 Bom , 338, applies to the case is, in our opinion, a 
mattel for the Distriol Court to decide 

The Court sets aside the order and remands the CnU^'e to the District 
Court for a new order to he made. Costs to be costs in the cause. 

• • •• Older tcvetsedand ease remanded. 

NOTES. • 

C It intended*that saoh prooeedinge should bo of a summary character —(1901) 

fi C.W.N.. 491.] 
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R. 21 Bom. B5 KABASIKHA 

C8d] APPELLATE CIVIL, ' . 

The 19th September, IbQS. ' „ 

I . Pbesent 

^ The Honoubabui Qeief Justice Fabban and Mb. Justice Pabsoes. 

Veakateah Narasmha Karayaopethkar.(Original 

Deleadanti No 4) Appellant; 
versus 

Govindrao bin Shekoji and another.(Original Plamliiff) Bespondent.* 

^ VatanAet {Bern Aet III of lh7d). Sec 10}—RedempHon euit—Decree for pot- 
fJ^eeaston—Posseauon obtained by plaintif under deeiee—Decree reversed %n 
t appeal—OoUector's lertjficate under the Vatin Act (Bom. Aet IIIof 

Where an ftroueoua Jeone of ihe District Court is rovetbed by the High Chait,and the 
decree of the original Court lestored, the buocetsful p»ty has a right to be repUoed m the 
tame position as if the District Court had not m s le an erroneous decree. If in obtaining 
this right he IS rastired t> posiossion of vitm Itni such a restorttiim dots not fail with>n 
the scope of Motion lO.Bombty Act fllof lb74 — Biehnpiv.Amtngovdal L R , 5Bom ,383. 

BeFEBENCE by L G Dashmakh, Aobitig Collacfor of Siiolapur, in the 
matter of a certilieabe issaed by him under beotion 10 of the Vatau Act (Bom. 
Act Ill of 1874} 

In a redemption suit, The Subordmtte Judge passed a decree directing the 
plaintiff to ledeem the mortgaged property on payment of Rs 992 3 9 to the 
defendant On appeal by plaintiff the Judge reversed the decree and ordered 
that plaintiff should be put in possession without any such payment, but 
simply on payment of costs In execution of that decree, the plamtitt recovered 
possession 

[56] On second appeal by the defendant, the High Court reversed the 
decree ot the District Judge and restoring that of the Subordinate Judge 
awarded to the defendant absolute possossiun on failure of plaintiff to pay 
Bs 992 3*9 within six months from the Ist May 1894. ^ *• 

The plaintiff having failed to pay the amount wiftiin the specified time, 
the defendant applied to the Subordinate Judge to be restored to possession in 
execution of the High Court’s decree The property in dispute being patilki 
vatsn, the plaintiff applied to tlie Jollectpr for a certificate under section 19 of 

* Civil Reference No.'b of 1895. * 

t Section 10 of the Yatan Act (Bom Act Ilf of 1874)^ . 

10.—When it bhall appear to the Collector that by virtue of, or in execution of, a deorea 
or order of apy Biitish Court my v itm, or any rpirt theteif, or any of the profits thereof, 
recorded as such m the reveuue ernrds ot registered under thia Act and assigned under 
Section 33, as remnooration of sn offi.sutor, has or have afMr the aate of this Aet coming 
into force, passed or may pa-« with nft the sanction of Oovernment* into the ownership or 
bencfioial possession of any perhon other than the offioiator for tbs time being; or that any 
anoh vatan or any part thereof, or any of the profits thereof not so assigned has or have so 
passed or may pass into the ownership nr beneficial possession of any person not avatandar 
of the same vatan, the Court shall, on receipt of a certificate under the hand ai)|3 seal of the 
^ Ooneotor, stating that tbs property to which the decree or order relates is a vatan or part of 
i a vatan, or that such property constitutes the profits or part of tjhe profits of a vatan, or is 
assigned as the remnnetacion of an uffioutor. and is therefore inalienable, remove any attaeh- 
tnent ot other process then pending against the said vatan, or any part theteof, or any of 
the profits thereof, and set aside any ealeP or order of sale iiot transfer thereof, and shall 
icaaoel the deutee or order complained of, so far as it eonoems the mu vatso, cr aqy part 

JluA . ■> i. ^ ) J j * f 
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r;l.L.R. 81 Bom. 0t 


tbe Vatan A(^ (Bombay Act III of 1874), The Colleofidir fanSoA 
and forwarded it to tbe B'8b£loart. 1 

Namyan Oanwh Ohandavarkar, for the Appellant (Original BefOndantHo/ 
4) :<^The defendant (mortgagee) is entitled to gdt back pogaeaeion in spite of tbof 
Colleetor'a oertificsfjp, he having bean deprived of the posaeasion in pnnnanooi' 
of the Distnot Judge’s decree which was reversed by tbe High Court. The t 
High Court restored the decree of the first G^urt, and the defendant has now 
a right to rostitotion— Haehapa v. Amtngovaa, 1 L B. 5 Bom . 283, at p. 293; ^ 
Mookoond L%1 Pal Ohowdkry v. Mahomed bamt Meah,l L B, 14Cal.,484$' 
hohntbtitgh v. J. Hodatng,!, fi. B, 21 Cal.,3i0, Viraraghava v. VenkatOt^ 
1. L. B. 16 Mad.. 287. * . ] 

Section 10 of the Yatan Act (Bombay Act HI of 1874) does not apply to' 
transfers or alienations made before the Art came into force. In tbe present 
case, tbe mortgage with possesaion was made in tho year 1871. 

Mahadeo B. Chaubal, for Bespondent (Plaintiff) —It seems that possession * 
of dpfendaot's assignor Krishna commenced under a previous decree (No 1169 
of 1896) on the 16th November 1875 Ttsrelore this was an alienation after 
tbe Yatan Act (Bombay Act III of 1874) came into force, and the Collector’s 
*certificate is legal and binding. 

FarranJS J :—^The Collector is under a misapprehension as to the facts 
of this case. The plaintiff sued for redemption The District .lodge reversing 
tbe decree of the Subordinate Judge CS7] (whioh ordered the plaintiff to 
recover possession of the property moitgaged upon payment of Bs. 992 3 9 and 
costs) directed the plaintiff to be put in possession without such payment, 
simply on payment of costs. In execution of that decree, the plaintiff, on 
payment of costs, was put in posseasion of the land. 

The High Court reversed the decree of the District Court and restored that 
of tbe Subordinate Judge This cairied with it the iignt of the defendant to be 
replaced m the same position as if the District Court had not passed an erro* 
neouB decree, and such is the position to which he now a'-ks to be restored guan- 
tumvaleat The Full Benob ruling in Baehnppa v. Amingovda, I L. B,5 
Bom., 283, shows that such a restoration does not fall within tbe scope of 
• section 10 of Bhmbny Act III of 1874, and that the defendant notwiihstanding 
’ tbe Collector’s certificate is entitled to be restored to possebsion. 

It would seem that the defendant No 4’8 predecessor in title (Enshnapa, 
deceased defendant No. 1) obtained posstssion of tbe property in question under 
the decree in Suit No. 1169 of 1875 If that he bO, the Collectoi may be able 
to*get that decree set aside b/ tbe Oburt which passed it and to h|^ve the plaint* 
iff restored to possession*; but the'facts aie not fully before us. So we give no 
opinion on that pgrt of tbe diase. * •> * 

Vie accordingly return tbe certificate to tbe Collector with a qopy of this 
judgment. Tbe plaintiff to pay the'costs of this reierence. • 

Order aeeordingly. 
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' t8B] APPELLATE GIYIL. 


The 19th September, 1896. 

. • Pbksbnt; 

f THB HONOaBABLR CHIBF JUSTICE PaBBAN, AND MB. JUSTIOB PaBSONS. 

I - 

Balaji Shamji Naik and another.(Original Plaintiffs) Appellants 

versus 

Moroba Naik and another.(Original Defendants) Beepondents.* 

t~ t 

Oiml Proeedure Oode {Act XIVof *1882), Sea. 288—Veoreefor the recovery of 
, a share tn a vatan — Execution — Attachment—Order releasing a portion 
t ^ from attachment—Suit filed to set aside the order—Temporary cessation 

I." of the execution pioceedings. 

Where a decree has not been adjusted or otherwise satisfied and is still operative^ a tem¬ 
porary oessation of the tJiecution prooeeditigs under it does not deprive the exeoution creditor 
I of his rights to sue to set aside an order made under section 28S of the Givil Procedure Ood^ 

9 (Act XIV of 1682), releasing part of the property from attachment, and to have it declared 
« that such part or some fraction of such pait is liable to attachment. 

I Appeal from the decision of Bao Bahadur V. V. Vagle, First Class Subordinate 
Judge of Batnagiri. 

The plaintiff alleged that they and the defendants were the joint owner ^f 
a moiety of a sardesai vatan allowance derived from villages in certain talukas 
in the Batnagiri D strict; that they had sued the defendants for their share 
(Suit No. 260 of 1H88) and obtained a decree, and in exeoution had caused the 
moiety of the allowance to be attached in order to recover their share. The 
defendant No 1, however, had applied (Miscellaneous Application No. 95 of 
1891) for the removal of the attachment from his share which he falsely stated 
\ to be a four-annas share, and the Court had granted his application. 

, The plaintiff, therefore, now brought this suit to set aside the order 
removing the attachment from a four-annas share of the vatan and praying fora 
declaration that the share of the first defendant was only two annas and four'* 
pies therein. 

Defendant No. 1 contended that the plaintiff’s remedy (if any) was in the 
execution proceedings in the former suit (No. 2G0 of 18S8); that they had allowed 
those proceedings to drop, and that they bafl no cause of action for this new suit. 

The Subdrdinate Judge dismissed the suit. The following is an extract 
faom bis judgment;— • ■ 

C893" It is, I think, immaterial for the purposes of this duit to see whether 
the decree'iu question has been tolly satisfied or not. The plaintiffs'vakil's 
admission )«hat he has allowed the execution proceedings whiijb occasioned 
the miscellaneous order oomplajned of and this suit ip set it asidj^, to 
' drop, and that with these proceedings the attaobment laid by his clients on the 
allowance in suit was also allowed to fall to the ground, is enough for the 
disposal of this case. It is well settled by the decisions of the Calcutta and 
Bombay High Court (see Vmesh Ohundvr Boy v. Bc^ Ballubh Sen, I, L. B., 
8 Cat., 279; Kashinath v. Kamohandra, 1. L. B., 7 Bom., 408 ; Ebrahimbhai v. 
KabuUifuii, 1. L B., 13 Bom., 72), that when tbe att«Cohment, on which the 
tummary order complained of is to operate, fails, the person agunst whom'that 
, order was pmised, has no cause of aotioif ledt.” » 


,*Apj^ 


No, 177 of 1894. 
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UOBOBA KAIS fto. tlSSSf ^ 

The plalditifi'i Appealed. ' ' ' <■ **,\ '"iM 

Vaiudio O* Bhandafkar^ appeared for tbe AppaUante (Pleinliffe) >->Tb6j 
deoisioM relied on by the Judge are not applicable to the faeta ol the present^ 
oaae. ^ia aoit was instituted while tbe proceedings in execution of our decree'^ 
in the former suit were subsisting. Therefore, tbe Judge was wrong in bolding 
that this suit wae nbt mamtainable, because we allowed the execution proceed* ^ 
ingg to be dropped. Though we have allowed the proceedings in execution to 
drop, we may apply again for execution, as thh decree has not yet been satisfied. 
Under section 283 of tbe Civil Procedure Code (Act XIY of 1882), and article 
11, Schedule!!! of the Limitation Act (XV of 1877), we have a right to bring* 
a suit within a year from tbe date of thoorder in the miscellaneous proceedings 
to set aside that order, but if we allow the tirder to stand, we shall be debarred 
from again attaching the allowance. ^ 

There was no appearance for the Bespondents (Defendants). ' 

Farran, C. J.: —Tbe cases relied on hy tbe Subordinate Judge and those 
noted below do not govern the present case. The Bahordinate Judge has not 
found*thac the decree of the 31st [80] March 1890 (No. 260 of 188 b) has 
been adjusted or otherwise satisfied. Assuming it to be still opetative, we think 
<that the decree dismissing this suit cannot be supported on tbe ground that 
the plaintiffs have withdrawn their execution daikhast for tbe present. 


The defeiTd int No. 1 has obtained an order releasing the four-annas share 
in the vatan from attachment. That order operates as a decree in favour of 
the defendants unless set aside bv suit. The pUintiffs are permitted by section 
283 of tbe Civil Procedure Code (Act XIV of 1882) to file a suit within a year 
to set that order aside and to have it declared that the four-annas share or some 
part of it IS liable to attachment. A temporary cessation of the execution 
proceedings by tbe plaintiffs does not deprive them of the right to continue 
their suit If they continue and succeed in it, they can then renew the execu¬ 
tion proceedings and re-attaoh the interest (if any) which they shall have been 
declared in the suit entitled to attach. If they are not allowed to maintain 
this suit, tbe order removing the attachment will be an absolute bar to their 
ever again attaching the property—haidkar* Lai v. Amhika Penhad, 1. L. B., 
^15 Cal., p. 521., 

‘ Decree reversed and suit remanded for disposal on the merits. Costs to 
be costs in the cause. 


Decree reversed. 


* Umetk Chmider Boy v. Raj BtMubh Sfin, I. L. B., 8 Cal, 279; Kashttifiih v. item- 
ehandra, 1. L. B , % Bom.. 4Q8 ; Ebrahtmbhat v. Kabulbhatt 1. L. B., 18 Bom., 72; <hmei> 
PmnhoUm v. Bqj Bipolf, I. Ii. B., 18 Bum.. 241. . * 
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1 L.B 21 Bom. 61 


BAOHO BIK BflAVANA NBAVI V. 


[21 Bom 60] 

APPELLATE CIVIL 


The 26th September, IH96 
Phf si n r 

THB HO^OUBABLE ChIEB JUSIICB PaBHAN. AND Mb JUSTICE PaBSONS 


Bagho bm Bhavana Nhavi by his assignee Shitaram Bbikaji 
Barve Plaintiff 

v^nu^f 

Narayan Defendant 


Iransfer of Property Act {IV of IhbA), Sec t U—36 and 37 Vtet, 0 66, 
bee 26 — Assignment of del t —Aoltce to debtor — itmt by 
assignee— Service of the writ 

Under Rr>'tion 1S2 of the Traubfer of Prop rl\ Act (IV of 1RB2) the a<iBignoo of a debt la 
nnder no obi giiion to give notice of the assignmGnt I > the di btir Ail that *» req nrid u 
thit the debtor shill become iWire of it end it is aalh tout if he becomes awireofiton 
being sc rcid with a wnt in a suit by the assignte « 

[611 Ltda Jvgdeo Snhot V Bit; Behart Lai, 1 L R , li Gal, 605, Suhbammalv 
Venkatnrnma, I L R , 10 Mad 289 iud Kalka Pra’tad \ Chindtn Sttigh I L B , 10 All, 
30 fc llowed 

BEFhBLACC from Bao Saheb G D Dtishmiikh Sabordinafe Judge of Cbiplun 
in the BatuHgiri District, under section 617 of the Civil Procedure Code (Act 
XIV ot 18h2) 

The reference was as follows — 

“ The di fendant on the 22nd of April 1893 passod a moneV'bond for 
Be 24 4 0 to one Bagho bin Bhavana Nhivi, the debt with interest at four 
pies pel rupee per month lieing made piyahleone vear after 

“The obligie of tlie bond, Bagho b n Bhavana Nhavi thereupon on the 
22nd of luDo 189J assigned to the plunritf by i verbtl agreement his right to 
recover the said oeht of Bs 21>4 0 ind inteiost Be 13 6 2 fiom the defendant. 

“The plaintiff therefore, has brought the present suit as assignee of the 
debt to recover the principal Bi 24 4 0 and interest Bi 13 6 2 from the 
defendant ” 

The suit being a Small Cause suit, in which any order passed by the Sub> 
ordinate lodge would be final, bo referredAhe fdowing question on whioh>he 
entertained doubt — « • 

“ W'hetbor a notice to the debtor of enoh transfer is necessary as oontem* 
plated by sections 131 and 132 of the Transfer of PropertV Act (IV of 1882) 
before thei debt can be enforce I by a smt, it having been proved that the 
debtor is not a party to or otherwise aware of suoh transfer ? “ 

The opinion of the bubordinate Judge was in the affismative. , 
bitonath G Annkya (amteus euitce) appeared for the Plaintiff —We 
submit tl at a sepaiute notice is not ntcessaiy The mere filing of the suit is a 
sufficient notice of the assignment Section 131 of the Transfer qf Property Act 
provides that the debtor should he made aware of the assignment lt*does not lav 
down that a notice should he givin m any particular form or at any particular 
tfme Fuither, under section 132 it was not necessary for ns to give notice, our 
assignor oi ght to I me given it, and if 4,82) ho tailed to do so , his failure should 

f Oivil Reference No 16 of 1896. 
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NABATAN (18951 ‘ ‘ ) L.H. 21 Bom. 68 

H 

t ® tf 

not operate to onr prejndioe — Walker v. Bradford Old Bank, 12 Q. B. D., 511;^ 
Lala Jvgdeo Sahai v. Bxij Behan, Lai, 1. L. B., 12 Cat., 505 ; Suhbammal y, 
Venkataiipma, I.L.B .1 10 Mad, 289 ; KaXka Proiod v. Ohandaa Singh, LL.B., * 
10 AIL, 20. • ' . ' “ 

Vtahnu K. Bhatavdekar (amicus eunes) appeared for the Defendant The 
eases relied on show that no previoas notice of the transfer is necessary, 
bub the language of section 131 of the ActJ| quite explicit. It requires that 
express notice of the transfer should be given. The mere filing of the suit oiF 
the service ol^ summons is not such a notice. In oases of ejectment express 
notice is required to be given to* the tenant by the landlord. In such cases 
express notice has Hbeen held to mean ndticp before suit. Therefore by analogy 
we submit that when a debt is transferred, express notice—that is, notics 
before suit—of the transfer should be given to the debtor. 

Fappan, C. J.It is clear that the assignment when executed createsU 
right in the assignee which the assignor is not entitled to defeat. Such assign' 
ment has, however, no operation against the debtor until he has become aware 
of it or has had express notice of it given to him in the manner required by the 
Act. Until then he can deal safely with the original creditor. Tlie assignment 
crhioh he does not know of, cannot affect him. Before the passing of the 
Transfer of Property Act, it was the assignee upon whom it was incumbent for 
his own protedtion to give notice of his assignment to the debtor There was 
no particular reason why the assignor should give it. Wo cannot help tliinking 
that there has been a slip made in section 132 in throwing upov the person 
maktiitj the transfer the obligation of giving express notice to the debtor. The 
English Act 36 and 37 Vict. c. 66, sec 25, only requires that express notice in 
writing shall he given. It does not enact who is to give it It may be given 
either by assignee or assignor It may even bo given after the death of the 
assignor— Walker v lirad/oid Old Bank, 12 Q. B. D , 511, But however this 
may be (and the attention of the Lt^gislaturo may well be directed to the point), 
we must eonslrue the Act as it stands No provision is made in it for the assignee 
giving [63] notice in any particular way. All that is riquired is that the debtor 
shall become aware of the transfer. When he become aware of it, it is binding 
upon him. Accordingly, if the assignee the moment before suit makes the debtor 
.aware of thetrahsfer, the latter most give effect to it. It follows that when 
the de>/tor is by the writ made aware of the transfer, it becomes binding on 
him. There is doubtless this difficulty that at the moment when the suit is 
brought, the cause of action of the assignee against the debtor may he said 
not to be actually complete : that it is the service of the writ itself winch oom- 
plefes it. It would, however,'we thfcfic, be taking too technical n view of the 
position of the parties to give effect to this objection. The plaintiff’s right to 
the debt is dbmple^e at the date of s'uit. We think that we ought £0 follow 
the rulings of LalaJugdeo Sahatv Prtj Behan Lai, I. L. K, 12 Oal., 505, 
which has itself been followed by the bther High Courts— SubhammAl v Fen- 
katarama, I.LkB., IC^Mad., 289, and Kalka Vrasad v. Chandan stngh, I L.B., 
10 AIL, 20. • * Older accordtngly. 


NOTES. 

[ The Transfer of Property Act, 1BR3 see ISO (as snbstitnted in 1900) provides inter 
aha, “The tfanefer of an actionable claim*i.ball beeff^rted only bythe extcution of an 
inatmment in writing signed by tbc tranaferrr or bis duiy anihon^fd agent, and shall be 
complete and effeotua) npnn,tbe execution of suih instnupint, and thereupon all the rights 
and remediea of the tranafernr, whether by way of damages or otbcrwihs, shall vest in the 
transferee, whether snob notice of the transfci^SB is bereinaftei provided be given or not." 
This ia followed by ^proviso which states the effect of want of notion and sec. ISl provides 
for giving notice.^ 
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MOHAN «. 

[II Bom. 113 

APPELLATE CIVIL. 


The 39th September, 189S, 

Pbesbnt: 

The Honoubable Chief Justice Parran and Mb. Justice Parsons. 


Mohan.Plaintiff 

versus 

Takaram and another.Defendants.* 






, Dekkhan AgriouUursste’ Relief Act (Act XVII of 1879), Secs. 3, 19, 47 and 
« 74 — Arbitration—Award — Civil Procedure Code {Act XIV of 1889), 

Sees, 518-691, 699—A private award to which agriculturist * 

debtors are parties—Piling of the award in Court. 

A OiTil Court can file a private award to which agrioulturut dhbtors are parties Without 
adjusting the accounts under the Dekkhan Agriculturists Belief Act (Bombay Act XYII of 
^,1879). 

l Oangadkary. Mahadu, I.L. B., 8 Bom., 20, followed. 

'f Befbuemce hy Khan Saheb Ezra Beuban, Subordinate Judge of Eopargaon in 
^ the Ahmednagar District, under section 617 of the Civil Procedure Code (Act 
' XrV of 1882). 

. tMl The reference was made in the following terms:— 

" One Mohan valad Girdbari Marwadi, of Kopargaon, advanced a loan of 
Bs. 70 to one Tukaram valad Ladku]i and Linguji valad Ladkup, both agricul¬ 
turists of Kopargaon, on the Idth August 1894, the latter agreeing to give him 
^ in exchange one khandy of wheat. Default having been made, the parties of 
'*their own accord referred the matter to arbitrators, who were, however, not 
I conciliators appointed under the Dekkhan Agriculturists' Belief Act. 

^ '* They framed an award on the 13th June 1895, to the effect that the 

' debtor should pay Bs. 95 to Mohan, and future interest on Bs. 95 at 18 per 
' cent, per annum from the date of the award until payment. % 

y *' Mohan having applied to the Court to have the award filed under section 
^ 525 of the Civil Procedure Code, the other parties to the award appeared, and 
' stated before the Court that they had no objection to urge against the filing 
of the award. 

» ** 

“ It will be seen that the application for filing the award is not accom¬ 
panied by a conciliator’s certificate. Buii this point is settled by .the ruling in 
Oangadhar Sakharam v. Mahadu Santoii. This case would appear to show, 
by analogy, that awards oi savkars and agriculturists sbonld be filed as they 
are without going into the history of the accounts. But this question is not 
directly decided in the case queued, and as I entertain doubts on the point, the 
question that 1 have to refer for an authoritative decision is* 

^ "' Whether a private award to which agriculturist debtors are parties, can 

be filed by Civil Courts without adjusting the accounts under the Dekkhan 
Agriculturists' Belief Act 7 * ** ** 

The opinion of the Subordinate Judge on the question was in the negative 
on the following grounds :— ^ 

} " Tha object of the Dekkhan Agriculturists' Belief Act is the protection 

yof the in terest of agrieulturiste, and this would be oomplefcdy defeated if an 

' . * Civil Befwmos No. 17ofl895.8. 
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opportonity to escape the risk attendaot upon enteriog into the history of the 
accounts were given tosapkars*by filing awards as they are. 

C653*" I submit that such a result could never have been oontebiplated I 
by the Legislature and ought not to be allowed. 


L.B. 21 Bom. 68j 

s 


“ Bren in the case of arbitrators or conciliators appointed by Government, * 
the ickbulayata or agreements, which they brpig about between parties, cannot 
be filed without carefully sorutmizing them, and unless the agreements are 
found to be not only legal but e 9 Uitable. Vide section 44 of the Dekkhan 
Agriculturists* Belief Act. 

"While, then, tlieLegislature has plaoecfso much control over the proceed' ' 
ings of the oonciliators, it cannot be supposed that the awards framed by ^ 
private arbitrators were intended to be dilferentlv treated. This would open a 
widh door for fraud and for escaping the responsibilities enjoined on savkars by 
the Belief Act. 

« 0 « » 4 m 




“ In support of my views I take the liberty to quote below from the 
remarks of the Honourable Mr. Justice Ranadb (at the time Special Subordi¬ 
nate Judge under the Dekkhan Agnculturiats’ Belief Act) in reference to the 
case reported in*the Indian Law Bjports, 8 Bom., 20 * ‘ If such 

applications to file private award were eutortained by the Civil Courts, they 
would pro tonfo defeat ttfe main purpose of this protective legislation. * 

* Besides, though the application to file an award is not a suit, the award 
when filed has the force of a decree. The precautions deemed necessary to 
secure responsible work and prevent fraud presuppose that the general law is 
controlled by the special law. * 


" Before concluding I may add that under the present award in question 
lor the advance of Bs. 70, the debtors are made liable to pay Bs. 95, which 
includes interest at the (in my opinion) * unreasonable ’ rate of 43 per cent, per 
annum. Besides the amount of interest is converted by the award into princi¬ 
pal, and future interest at 18 per cent, per annum is allowed on the aggregate 
amount. , 

* " This, I submit, is not in accord with the provisions of section 13 (d) 

and section 71 A of the Dekkiian Agriculturists' Belief Act. 

[66] " 1 have further to state that the order filing the award is final 
and unappealable. Hence this reference *' 

Shivram V. Bhandarkar [amteus cunee^, for the Plaintiff:—There is 
nothing in the,Dekkbao Agriculturists’ iBehet Act to prevent an award made 
on a referetfbe by patties outside the Court being filed in Court and a decree 
framed in the terms of the award. Section 45 of the Act authorizes t^e Court 
to file such an award, and it is not necessary to enter into the previous history 
of the transaotibn. Sbotion 15 of the Belief Ao||, which allowed the Court to 
refer afiispute to arbitration, has been repealed by Act VI ol 189,5. Section 
12 of the Act requires the Court to file an award and to pass a decree in its 
terms. The award is not a suit in which alone the Court cau inquire into the 
previous bistprjaof the transaction. Section 47 of f^he Act lays down that no 
suit will lie without a certificate from a conciliator. But this provision would 
not apply to awards to bd filed in Court. Even the Civil Procedure Code does , 
not ooatemplate that filing an award is fii.ng a suit. It only says that the 
applioatioQ for filing an award should be freated as a suit. The woHs as a 
suit are importagit, the application is not a suit when it is filed. It is not 
neesssary jlio produce %,cortf^ator*B aei;tifioate in oonneotion with a referencaj 
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outside the Court— Oangadhar Sakharamv. Mahadu 
ISantcjit I. L. B., 8 Bom., 20. * 

’ Viahnu K. Bhatavdekar (flmieus cuna), for the Defendaut:—TLe award 
^ehoold not be filed, because eveu in tbe view of tbe Judge it is iniquitous. 
There being no provision in tbe Dekkban Agriculturists' Belief Act in oonneo- 
tion with the filing of an award made cut of Court, sections 526 and 526 of 
tbe Civil Procedure Code appl). Section 12 of tbe Belief Act relates to 
arbitration after suit. Section 520 of tbe Civil Ptocedure Code lays down that 
the award should be filed, provided it does not militate against certain conditions. 
Section 44 of the Belief Act would apply by analogy to a matter of this sort. 

IFaRBAN, C. J. Tbe real pdnt is whether this is a suit.) 

We contend that section 12 of tbe Act would apply if it is a suit. If it 
be not a suit, then section 44 of the Act would apply by analogy. 

C67] iFabban, C. J.:—An express provision of law cannot be applied*by 
analogy.] 

The ruling in Vasudev v. Narayan Jagannoth, 9 Bom. H. d. Bep., 289, 
shows that tbe proceedings in filing an award are ot the nature ot a suit. Thus 
the pioooedings being of the nature of the luit, all incidents of a suit aru 
applicable to the proceedings ihoimal adjudication on an awaid is sprkon of 
as a decree, and decree as defined in the Civil Piocedure Code is the adjudica¬ 
tion of a suit or appeal. The policy of the Act also should ho taken into 
consideration—Maxwell on Statutes, p. 333. 

Shtvram V BhandarKar, in replyA decree passed in terms of an award 
is not a decree passed after adjudication The Court-fee paid on an application to 
file an award is not the Court-fee of a suit. A decree passed on an award being 
not a decree pasaed after adjudication, is not a decree within the definition 
given in the Civil Procedure Code. 

Farran, C. J. ;—Our acknowledgments are due to the pleaders who as 
amiet cuna have afforded us their assistance upon this reference. 

The question npon which our opinion is requested is whether a private 
award to which agriculturist debtors are parties can be filed by Civil Courts 
without adjusting tbe account under the Dtkkban Agricultuiists’ Belief Act? 

The answer to it depends upon whether an application to file an award 
tinder section 525 of the Code of Civil Procedure is a suit within the meaning 
pf sections 3, 12 or 47 of the Dokkhan Agriculturists’ Belief Act. If it is not, 
section 74 of the Act entails upon the Court tho duty of dealing with the 
application .‘n accordance with the provisions of tbe Civil Procedure Code. If 
it is a suit, the provisions of section 12 of the Act come into play, and the Court 
must follow the diiections contained 'in that' section yvhen the award is 
submitted to it. 


4X.B. 21 Bom. 67 ' 

f*' 

And an award made 


Bow it is only by an extension of the usual meaning of the term that an 
application to file an awird can be regarded as a suit. The Code of Civil 
Procedure does not tieat it as a suit, though it directs it to be numbered and 
registered as one. It [683 6oes not make the provisions of tbe Code which are 
applicable to suits apply to it, but treats it in tbe same manner as an award 
pn an order of reference made by the Court itself. Upon such an application 
no summons is issued, no hearing takes place, but if the special provisions 
contained in section 518—521 are inapplicable to iL, judgment is passed in 
accordance with its terms (section 522). It is in truth an application to have 
legal optrktion given to a legal decisifin already arrived at by a judge choamhy 
the parties. If frrm the express wording of the Act or t)y necessary or 
reasonable implication from its provisions it appeared to ^ tbe intention of the 
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' r.. 

Legislahire to treat an application to file an award m a Si^t, we shonld be i 
bound to give the neoessacy extonsion to the Utter term and to treat an appU* 
cation to ^ie an award as falling within its extended meaning. That is clear 
law—Maxwell, page 84 Now it is admitted thAt there are no txprm words j 
in the Aot to show th|it a " suit ’’ is used throughout it in other than its ordinary 
sense It is. however, contended that it is apparent from the genetal scope of 
its provisions that it must have been the intpption of the Legislature to bring 
awards, like all monetiiy engagements which agriculturists enter into, ^gttider 
the sciutiny o{, and to render them subiect to cirrection by, the Court That 
does not appear to us to be so VVe r ither infer from the provisions of the Aot 
that it was not so intended When the hai^ies go before a conciliator, and in 
pursuance of his advice a reference to arbitration takes place and an award is 
made, etieot lo given to the award without sciutmv (section 47) Where the , 
parties aif before the Court and agiee to refer the dis) ute to iibitratora, efieot 
musu be given to their agreement (section 12), upon which the usual results 
are eviden^y, we think, intended to follow if an award is made It 
must bb filed undor section 522 of the Civ I Procedure Code This right 
of the parties to refer to aibiti itioo is still preserved though the power of 
oampulbory reference by the Couit is now tiken away (Act VI of 1895, 
sec 3) If the Legislatuie has thus thought ht to prescrie the full etleots 
of an award in^he case of a leteience to iibiti itors ni ule aftei nroceedinqs 
bogun, there IS, we think, no leison for piesuruing that it hid a contrary 
intention in the ciso of a reference and awiid orior to sueh proceedings 
[69] We think that we ought to follow the ruling in Q iiiqadhar v Mahadu, 

I L R , B Bom , p 20, and hold that the iw ird sliould bo hied without inquiry 
under suction 12 It must be lememberod that the )adf,a before tiling such an 
awaid cin upon objection by tliu debtot inquiic into the matters specified in 
section 521 ot the Code ind if he is in doubt as to its bom fidts oi freedom 
flora ftaud, can lefer tho pirties to a regular suit, where the whole matter can 
be re>opened under section 12 

Ord'-r acco}dmqly. 

NOTES. 

( Bee alao (1911) 11 Bom L B , 652 Bom , 310 ] 
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^ ORIGINAL CIVIIi 

The 23rd June, 1896 

Pri sent 

Mb Justice Fulton 

H 

Gokulbhov Mulch and. PlamtufT 

versus 

Tullockchanc’ Ilarnath and another.Dofondants * 

S - 

Begtstration —SutI to compel registration— iJtseretton of registrar in aeeeptanee 
of document for legtibatton und*r Section 24 of the Begistration ^ct — 
Itegiitrable document with another document annexed, the latter if 
presented by itself bang beyond time—Ttegiitratton Act 
{111 of 1S77) i>eei 2i. 73, 75 and 77 

A rogistrable document which had been executed by the plaintifi on the one pact and by 
the defendant Tullockchand itud on Moti h«nd on the other pirt, wa<i accepted tor regiatra 
tion by the eobrtgistrer of Bombay after fmr months trim the date of execution under 
Beotion 24 of the Registration Act (III of 1H77) Miticfa iiid subsequentlv admitted execution, 
and the document was registered ts agiinst him but the defendxnt lull ckchand objected 
to Its registration and thr registrir lefused to register it Fho pliintill then brought ••hia 
suit under sjction 77 of the Registration Act priying for an order dincting the registration 
of the doLumeiit The defend int i iiUndid that thr document ought not to hare been 
aoceptrd fir registrition with >at inquiry as ti whether the fiilnro to prisent it within four 
months hid bein caused bi urgrnt nciossity or unavoidable acridenl and at the hearing of 
the rise counsel for the defendants proposed to ask the registrar s clirV in his oxiraiiialion 
whether any such inquiry was made 

Peld following Durga Smgh v Mathura Das I L R 6 All AFiO, that the question 
should be disallowed the Court having no jurisdiction ti enquire into the exercise of the 
registrar’s discretion under sectiou 24 of the Begiitration Aot , 

The defend ints executed and delivered two documents A and B to the plaintiff A being 
an agreement of equitable mortgage and B an agreement th it they would 170) register A and 
do all things neccssirv therefor and in lase thev failed t> do so to pay whatever the plaintifi 
oonld claim under A if it had boon rcgi<'toccd The plaintiff obtained sn order for the regis 
tration of A ,but failed to present it for regt t ation within thirty days after such order as 
required by section 75 rf the Bigistration A t, and when he did present it, registration was 
< onsequently refused Ut substqucnlly lidged document B for rogistration with A as an 
annexuro to it and it was accepted on pavment of a pen ilty under section 21 of the Rtgistra 
tion Act The registrar, howivoi, ref list d k register B on the grounds (1) that without A 
there would be nothing to sh w to what property B referred, and (2) to register A as an 
annexure to B would be contriry U the provisions of section 75, wjiich limited the time for 
registration to thirty days Ibe plaintiff then brought this suit under section 77 praying for 
an order for the registration of B with its aceompammont A within thirty days from the date 
of decree . 

Peld, thit B being a registrable doruraent of which execution had been admitted and it 
having been presented within time and accepted under section 24 of the Begistration Act 
ought to bo K gistercd, the document A being copied ont as m annexure Decree aocordii gly. 

Quate as to the effect such rcgistratiop might have on A and whether it would render it 
efficaoions as a registered document 

• Suit, No. 251 of 189& ' ^ 
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S0IT under section 77 of the B^istration Act (III of 1877) to compel registra^; 
tion. The plaintiff prapd fer a direction that a certain document (Exhibit B)i 
with itaiaccompaniment (Exhibit A), both of which were annexed to the plaint, 
should be registered in the office of tho Bab-rdgistrar within thirty days of the' 
passing of the decree. 

Exhibit A was dated the lltii January 1895, and was an agreement of 
eqhitable mortgage of certain lands for Bs. 50,000 to the plaintiff signed by 
the first defendant for himself and as attorney for his father (defendant No. 2), 
and by one Motioband Uarnath • 

Exhibit B. which was aliio signed by the first defendant for himself and 
as attorney for his father (defendant No. 2) and by the said Motichand. 
Harnathii, was in the following form .— 

“ Wo, Qarnatliji Bupaji of Marwar and Tnllockohand Harnaib]i and Itloticfaand Har> 
natbji of Bombay, agree with you Qokulbboy Miiluhaud of Bombay that we will register tiie . 
accompanying document as required by the Indian Bogistration Aet, 1877, and shall do all 
acts apd tMngs necoRsary dr expedient therefor, and, in caflo wo fail to do eo, we bhall pay 
whatever you can claim nnder the accompanying document il the same had been 
^registered.—Dated 13tb January 1895." 

flabsequently to the exeoation of those documents the plaintiff lodged 
Exhibit A aldhe for registration, and after some difiieultv [71] in obtaining 
the necessary admission of execution from the defendants and Motichand 
he obtained an order from the registrar for its registration. PTc, however, failed 
to present it again to the sub-registrar fer registration within thirty days after 
that order (see section 75 of the Bogistration Act), and the sub-registrar 
accordingly refused to register it when it was proseiited. 

On tho 9th September 1895, plaintiff lodged document B with k as an 
antioxure to it in the office of the suli registrar to be registered, and tho sub* 
registrar, being authorised to exorcise the powers of the registrar in that behalf 
(Government Gazette, 1887, Part I, p 9H0) accepted B for registration on pay¬ 
ment of a penalty under section 24 of the Bogistration Act IT I of 1877. After 
several attempts to procure the attendance of the executing parties before the 
^sub-registrar the plaintifi finally got Motichand Hamath to admit execution of 
* docutpent B before the Siib-registrar, and it was registered as against him on 
6 th January 1896 Tho first defendant Tullookohand appeared on the 7th 
January 1896, before the sub-registrar, hut declined to admit execution, and 
registration was, therefore, refused as against him on the Bth January 1896. 

* The plaintiff appealed 25th January 1896. to the registrar under 
section 73 of the Begistfation Act III of IH77 against this refusi.l The first 
detendanf^in answer to a summons 'issued bv the registrar appeared with bis 
solicitor before tfie registrar on 25fh February 1896, and admitted execution 
of document B, but raised objections to its registration, and on the 9th .April 
1896, the registrar^refnsed to register it. 

The followinff were the reasons entered'by the registrar for his refusal to 
registordocument B:— 

“ The agreement ia of the same d.ito and refers to tho h line property Ob tho mortgage. 
Under those eicoamstanoes is the agreemeet nuflicieutly distinct from the mortgage to < 
constitute a separate doonraont ? 1 find the following olijt^uoDs to conuder the agreement a , 
separate doaunient• 

*•1. If the mortgage is treated a flepar..to document there is in the agreement no I 
evidenoe tri show to what property the agnefiiont refers. • 

" 2. If th^mo*rtgage is recorded in the registration book as an annexure to the agree- ' 
mont, such record wi]} constitute a registration of the mortgage. 
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I7ai “ 0. If bv ihu means tho mortgigo is registered, it will make of no {oroe tbe 
atipulitioij coat lined in t.eotion 75 of the Btgutration Act.^hat the period of presentation for 
registr ition sh ill be, limited to dO days " i 

Tliti buit was board as a snort causo 

Maepherwn, for Plaintili - The legistrar was wrong lu ,lii3 refusal Uo was 
afriid tbit wt should by registering B evade the consequenros of the non legis- 
trition of A It was not hts busiitss to considei tbe consequences of his oidor 
oi whit lliu effect of tbe iogi<'tiation of B might be on A If s duty was only 
to connidoi whet bet we were entitled to have B tcgistoicd Put thru, the object 
of tlioBegistiation \(t •.topiovontfiiud As it is admitted heie that tbe pirties 
not only intended but inioetl to ragi ter A, theiec in be nothin^ contiary to the 
spiiib of the Vet in vlbwing \ tj be legistoiel tliinu^b B, if tint h tbeconse 
quenco of the rcvisti ition of B As to t'le ohjeit of tlie Kogish ition Act, see 
Alexandir Mil lull i Matkuia Das, I Llf HV11,6 sc LB,12 Ind An , 
150 

Star<ivq for Defend inis - Neither document eaa bo rrgisteiid Tullock 
ohand hy idmiftin^ execution rf A Inf ire the legistrii bis done all that be wia 
bound to do li\ document B Tlieiilunfill Ins only himself to blimo tint owing 
to bis I ot piisonting V witbm Hurt v d lys of the lUn'sti ii i ordei bo cinnot** 
now gel It It gist oic cl B ( innot 1)0 ri(,ish icd bccauo it w is not piesouted 
foi K,^istrition within foui months of its ciAUcutiun The sub le isti ii nc\ei’ 
oorisiduicd whe thei its non pitsont itinn w i'. duo to uit^ent nocc s^ity oi uiiivoid 
ablj uci lent when he icc titul it lie did u it oioii pis-, luy uidei ucipting 
it ioi iigibti ition We si\ ho was bound to pis', i lUfinite oidei I'ut even 
if bo b id paS'.od such irictilii he b id no jui isdiction to idni’t tbo clocununt 
after the foui months withou* proof of uir,ent noces'.itv oi un i\oidiMo iLCidint 
During ihi (\imiiiUi n t r tb dclciiduit I i witiie s \ ho hil lien hi id th rk to the 
sub iigi ru mb piiinb rlSD btiilitg pr^p sidto isk hiin wb tin ii \ iiiciuir^ wm 
midc is ti> uinCtit lie sty r univ idibl ir ihiit whn h i lUs d Iht doiummtii t tc be 
prtsinU 1 within f ur m tb but cii thi c I jectic u f M irphii cii, wh cited Dmqa &in//i 
> Matl uto Jti I 1j R (> ah 100 thi ( urt disiil w 1 tb 'll sticn 

[73j Fulton ^ On Mielltb T itiuiiv IS')') tl o duiendant Tullockcb iiid 
Tlainirh isucuted two doiuments, one inarkid V to sccuic lopavmont of 
Bs 50 000 cli iiptd bv muitcago mi cott un immotoiblo piopetty nid the other 
maiLud B being in agieoniont bo registei the tccomiimying document \, ind 
in case of failuio to dc* •-o to i a\ the amount secured b> \ 

Fn cpitain iMtsonti V was never iigisciel is igiinst the defendant 
Tullockch ind riunibli D icuinunl B w.< s ptexul ted lor tigistr ition ifter the 
expuyof foui montlw fioin the liite of execution but within the period of eight 
m mths, .fuel w is acceiibi d toi rugisti itioif undei section 21 of the Act bv the 
sub rogistrai of Bouibty, i hi under sec tiou 7 of the Begistcatiou Act, has baen 
authoiisod to peifoim all t duties of the rugistrai except that of beiring 
appeals On the admiseion of e>ecution by Moticband 11 irnath, B was regis 
tcred as agiinst hi n but leeislr tnn wis lefused against Tallockciiand liar* 
Hath, AS tb lugh bo did ippeii befoio the suh legislrar he refused to admit 
exeoutioD Applic ition was them made m due time to there^jistru undet section 
73 to iiivo the document regi&teied , but on the 9th April the applioation was 
rojeoted for the reisons stitcd lu tbe legistiai’s order » 

This suit h ih now been bled under set tion 77 of tbe Begistration Act and 
a decree is sought directing the document to be registoied 

The defendants in their loplv allege that tbe first defendant was induced by 
fraud to execute the doc uments, (2) th it the sub legistrar acted without autho¬ 
rity of the law m aoceptiog, under section 24, tbe docnmei^tis for registration, 
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witbouii making any enquiry as to wheiher the failure to present them withm 
four months was on account urgent necessity ot unavoidable accident, and 
(1) that ^or the reasms stated in tfie registr ir s ordei, be i\as right m refusing 
registration The first of those objections was aot irgued by Mi Starling and 
was oleaily irrelevant in the present suit On the necoud point Mr Starling 
proposed to ask i witness whethei hetoie acreptinp B fo- logistiation, the sub- 
registrar had maue anv onquir> is to the ciuse ot tliu non piesentation of the 
documont within four [74] months I eing urAvoid ihlt* uculent oi uigon*" neces¬ 
sity But ou^ Mr Macphoisous ub| otiii' to the qiu<>li)n ind releriing to 
Vurqa Stnqh v Mathma Das 1 K 6 Ml 4h0 I di>>ill \\( 1 it 1 think I 
may saielv follow the Miihilnd if Ouu^t in I oldii g I n I ha\o no juris¬ 
diction to enquire into tlio o\uti"^o of tn ii„isuits lid ti in un n r «ection 
24 Tho section does not pi(>>cnln iny un(|iiu> Tin Knisi ir must doubtless 
bo infi rmed of the i Kt if ut ivoidthit ictidont ot u tut uicissiiv toeuihle 
bii i to ovcrciso the disc re ion vistul in h m h\ liw Iml it is i n him to dcudo 
wbethel he will accept tho iiuio st itemintot ttio iptiu mt issutlu i i i unke 
enquii^V wiTh a vuw to vdiIm ^ ti it siUdicut liitlie piistni (i i tlie 
written statomout sh iws th it the pi iiniitt who i iji K i ) ’ to tl ( u isli u to 
Abitpt tlie document foi rogisti it c n di 1 ilUgo tii it he ha i 1 1 It. * li nusent it 
within time on iceount of ui (iit nicossifv ir uu i\ iliflc iiutltn ind 
suppising th it*lieieg stni fhou^,ht pi jn to atfoj t tliN st iti n t ut is stile lent, 
It 1 not J think open to the C'luit to sii tl at fit. icedwirluit lulnoiiU He 
mi\ 1 ivo utol hisLih oi miulioiiu i\ oipitliijs Ik mi\ I i\f ln>wnenou.,h 
sfiout Mie plaintih iiid the ciiciim-^t in is \ huh hid ciusid the dtlii tt tiiti\ 
to ju^tiiv bun in aid pimg the pi iintill s st itt iiuut wit hi u di niui suppi sing 
that he did so icoipt it I ut in oitlii i i ist I do ri >t s i flow it t in be sii Itiiat 
hi ic ted m//i X lilt s The i iso n lit | issil 1\ lieotluiwisi li it wiie sliiwn 
that i fi iud iiati lioeri r mni ttid nut tl is is n t ill hS i Ns ho w Is both 
reH.istiai ind si h lei isti ii lit Ins n t thouf Id it mciss i\ t iiciul iu> lirn 
lion to Iniiisolt to iue|ttho (luuineut foi ti iti in h it ms iiicitiiuo if 
thehrie indthafict il Ins i „isLering it is iin‘-t the sic na dtuiilint show 
ih it ho h id ucnptbd it 

. On the thud issue 1 find that I> being i leiistiible 1 j urne it oi win h 
*c\«iub 111 Ills boon idimttod mi haviii bin | u t. tul iithiri tuo ind 
aicoptod under seilion 21 ought tibo le i t rol \ wi i h i iiinc\ i < i t hv 
till use ot the wot d loiumpitiMiig m the i.,id run lioi i c ipieii oi t is ii 
anncxiiu Whitiffoit tli s niii have on V ml whitlui it wiP luiiii it 
eftifioions as a legist iid duumept tie nit punts winih I in n iw 
[76] idled upon to unsidei 1 diiuicth I 1> with \ is m innt sin > u 
oe rbt,istere(i if duly pii oiitcd Ini tigistiiMou williin tlintv dl^s *if» i this 
date Tho delondifnt Tulloikch mii will i iv tie pliiiititt i t 

Attorne\s for PI uutiff Miss»s»//na/d i»i Matlittji , 

Attorneya for DpfendautB Mi sis Ihckuitl Alrivj ant Motnal 

, • - . 

NOTES 

[Spo( 18'I7)21 film 724 nliiihgivisthi juiipm nt if tbi ipj bit l urtiuthi Tnitttr] 
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' ( 21 Bom 7S ] 

TESTAMENTAEY lURISPICTION 

t 

T3ie JOih July, 1696, 

Phi ShNT 

Sir Charles Farran, Kt , Chief Justice, and Mr Justice Strachby 

Dayabhai T ipidas . ' (Original Applicant) Appellant 

verms , 

Damodardas Tapidas . (Oiigmal Opponent) Bespondent * 

Probate— Gotis of ohtatninq probate—Fwnd liable 
The appellir t iitjd tho respondent who wts th« cxiontor of one Tnlbidas Varajdas, to 
bnog in and pr >ve hiB tcstUor s will Tho Ditision Court (blABLIlia, J) ordired the 
teepondont to lodge, the will in Court tnd to take out probate, but directed that the appellant 
should paj half the costs of obt lining probate On appeal « 

JJela (varying the order of ST^BIilNG J as t > costs) that tho fund primarily li able to the 
costs of probate was the residu>r} estate and part of the residuary estate being as yet 
undistributed it shiuldin the first iimtu ie« be applied to this purfose, and after that tl% 
appellant and respcndtiit shoull lontributa in equal shares 

Appeal from the order of Si xBLlNC I (I L B, 20 Bom, 227) 

In this case the tppellint (appheiiiit) had cited the respondent who wag 
the executor ol one Tulsidas Vartidab deioamd to bring in and prove liia 
testator’s will 

Tho case wts beard before Stahling, T (I L R, 20 Bom , 227), who 
directed the rebpondont Dtmrd ir to lodge the said will in Court and to take out 
probate In giving ludgmont his Lordship said 

' Diyabhai bivitif quarrilltd with Damodar wants to uiakeDamodar pay out of bis own 
pocket all the cost of obi aiinug pr jbat and thin t > have thn gratification of bringing the 
estate into Court I do not think be sb luld h av this d lublo gr atifie alion as I am doubtful 
whether there is any uccesuty for probate < seept for the purpose of enabling one brother to 
compel tho other I i render an a ouiit f thv estate aud his application ^hereof to the Court 
If he winta pribik t akon out he must pay one half the e >sts including probate duty 

l76] ‘ The order 1 shall therefore make is that on Dayabhai pajing to Damodar or hia 
altorno\s half the o limat d costs of applying I r and obtaimng probate (including probate 
duty) such estimate 1 1 be settled if nee ess af} by thi Taxing Master but without prejudice 
to Dayabhai s right to have the sioied biied against tho estate Damodar do. as soon as 
praoticabk tbereaftor apply foi and tat mt probate of the will of Tulsidas Varajdas, 
d'oetsed ^ J ach party tc b ar his own c ists of this citation aud Older ’ 

The Applicant DiYabhu appealed ou tho followiog grounds {inter aita) — 
(1) That tho learned Judge >yas wrong lu not ordoimg the respondeat to take out probate 
without making ana condition th at the appellant should pay to the respondent one half of 
the estimated costs f afpljiug for and obtaining probate includingyirobate duty 

(i) That the h arned Judge ought m any event, not to have made the appellant pay any 
thing more than h alf tho costs that rematneJ to be provided for after taking into acoonnt the 
moneys forming portion of the reoidue of tho said estate of Tulsidas Varajdas in the bands of 
tbo respondent of which estate it was admitted that one lakh of rupees and the accumulations 
and accretions of the me ome aud profits of the said one lakh of rupees for several years 
temainid m the respondent s bands 

(3) That the ci ts of t aking sat probate should be ordered to bo borne by the respondent 
as executor out of the moneys in his hands of tho said estate, and if the said estate should 

• * Appeal, No 901 

..as 
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prove inpuiHoient. that then only should the appell ut be required to contribute to the ooetC ' 
in a proper proceeding for the pui^osc 

McHapherson appeared for the Appellant i 

Scoff, for the Beapondent * 

Farran, C J "—Neither of the paities has appoilcd from the first part of 
th§ order made ty the Division Court So we have not to consider that matter. 
The only point, before us, is as to the sourdd^ from which the costs of obtaining 
probate are to be provided 

The fund primarily liable itf ordinarily the residuaiy estite Part of the 
residuary estate >n this case, vtz , the interest on a lakh of rupees appears to 
be as yet undivided between the brothers TbtS sum we think, °honId in the 
first instance be applied to the costs and expenses of oht lining probate After 
that each brother must contribute in equal shares The order of the Division 
Cc urt will be varied acoordinglv 

The Allowing older was inxde — 

Thta Appellate Court doth v iry the said order da ed the f iiirtec nth«d sv of Septr mber 1895, 
and in lien tborent doth order tbit the slid respind nt d*! forthwith g t [77] tht. siid will 
*tr»n8inittpd from the offaeo of the Trstimontiry B gistrar of this H nouriblc C url where 
it hts boon lodged pursuant to tho siid rrder to tho oih o cf the Chief 1 ruislvtor foi 
translition andTthat he do appiv for piobate thereof witbm two diys ifter rlilining the 
translitiOM of the i>iid will frem the Iian litor s Pi c And this Appe 11 ito Court doth 
further order that the residue undistributed in the hinds of the iid r spendent is executor 
ot the said will (the accumulUnns f interest on the sum of rupees one lakh set apirt to 
meet tho bequest mcntiined in rliuse izteen of l)i siil will ippriringfor the pnrpobes of 
this order to bo the only undialnbutcd re iduc) bo without preji li t > tho ri( hts of any ou 
who may be hereaftci id pted und r th slid rlius lb f th sail will appli d in th first 
mstanee in and towards piyinctit rf the e > t 11 1 e.\p uses f ipplv iig f r ind obt lining the 
prrbate o'the. Slid will meludiIlf the pi biteditv ml tbit in th v nt 3f sucl uiidibtri 
bated residue being insufii icut th ipp Hint in 1 ro-,pondent do piy nu h dLlicunev lu equal 
share B after the probituduti is i ccrtiine.d ind it the tim it is pivitl bv thu r spondent 

Attorneys for the \pptllaut —Messrs C httnts Moiilal and Malvt 
• Al:liOineys*for the Kespondent —Messis Tkakurdas DhaiamsitktxiCama, 

[21 Bom 17] 

MATRIMONIAL COrRT 

,The 24th July, 76‘J6 
- •PKh SI N 1 

. Mr Justice biRAcnB\ ani> Mr Justice T\ai ji • 

• • 

A (the wife^ riamtiff 

versus 

^fche husband) * Defendant 

xaaoe/um* urtu urt/e—Dnoiof Sutt fcT itwlity oj jnaTTtaQ( —Slilt by 
tot/e against husband— Costs of wife — llunony Vaintenanof- 
auit between Mahomedans Mnnomedan lau 

Tho Bnglish law which makes the bust end in divor(.c priLocdings liihlo pnmd faeu to 
the wife. B costs, except when she is pesseshid of suffiticnl btp irate property, does not apply 
to divorce proceedings between Mahniutd ms * 

~ * • Suit No 88 of iPpr Appeal No,*896 ” ~ ' 

t 
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t *’ A wife saed her husband fox dissolution of marrnge (both parties being Mahomedans) 
W the ground of his impotency and malform ition An iiyierlooutory order was made by the 
Court adjourning the farther bearing of the suit for one jiar, m order that the parties might 
resume cohabitation for tbit period The faj<>bind desired to ( wry out the order of the 
Cmit nid WM inxious thit his wife nhnuld livi with him , she, lioacvir. refused to do so 
and onl> pud oi( isimil visits t> fais hmsi The 'uit wis subsequiutly disimssed with 
costs Thcwifi ippeilcd iiidsubsiquciitlr applied fni ilimoiiy until the disposal of the appeal, 
Ihld thit hiiing ngiid to th( conduit of till iii/i she wi^nutiiititlid to alimony By 
Mihoniiditi 1 iw i husbiiid's dntv tumvintiinhis wiFi isi oiiditiouil upon hi r (78J olodicnoo, 
and hi is uit b and to iiiiiiiiim hi r if h di ibi v him by refu ing to live with him or 
otbiini ( 

1(1 LI to bhow ( ujse igtinst uidei lui costb anil .tliinon> 

This M is a tule tihon out by the plimtiti, a Mihorn'idan Inly, in a suit 
brought by liot J » liiss iJution o< lior nitiiaga with the ilofond int on looount 
of his mipitoucy and luilfurinatioii The suit was heard by FarHAN, J , and 
dismisbod with costs 

The pi iintitf bfel an ippeil a,* twist the deusion mil on the 2ad July IK96, 
she obtiitieil a tule l illiiig upon the te poudont (di tend tntj to show cause why 
ho should not ho oiderod to pt> hoi (thn ippuliiiit s) costs of the sud suit and 
apimal aiiuuly incunod. ind wli\ ho should rintpiy or give Stcunty for her 
costs of tlie ippetl to bo suhsequou 1\ luiuiiud, and why ho sliould not he 
criioied to pn uimouy until the lisposil ui rlie appeal oi the further older of 
the Com t 

\iiili\its weiu till d hy the jiittius the illigitiuns in them niitcnialto 
this lepilit ijipeai iioiii Ou judgment 

Maeph i\m foi th' Uisponlent (Defendint) showed ciusn igiinst the 
rule \t M ihoin id in liw a worn in Inin apirt Iron hei liusbindindH 
obidimuo Is I jibollioiis will ui ' Nisi In/ li ind is not out tied to any 
mainton incu Bullies Digest p lOS II the tluntitf in this case wetu a 
Iluiopoin, she would n >t he entitled oitlioi to iliun iiy oi inaiutenaiico Tills 
IS a suit whuh H not piovided foi in iny dilute uul it is tntiieloiii gjveined 
by the Oiiil Pioccduio Code (\ct \l\ of IhSJj, siction 220 ^ The costs aie 
thus 111 the disciotiou oi the Oouit, as is the case in Mugliud -Biowne on 
Divorce, p 'll! The rule hs to wiles cists is given at p 315 of Urowue on 
Divorce, Rules 15S, I'iO Th< same i tie oht uns in suits for nullity-7/nd , 

p.353 3/- \ 0, -L R, 2 r and D , 414 The applicitiou must bo 

befoic tlio iieiiing O' tiiil , , 

As to alimony Browne on Iiii mo, p 22d, Madia v Median, 37 L .1, 
(P and A^,) 10 N\t siy the ihsoluto d’stiotion possessed by the Courts in 
L79] England IS possessed 1)\ thisCouit, ind thit the Coure will not exercise 
that discretion in favour i the pluntiff lu this case 

I 

Lanq (Advocate GoneAd>)> loi the Appellant (Plaintiff) in support of the 
rule —The Engh'-h lule is to ousts applies to the case >It is clear that if 
plaintiK weio u Eaiopcin she would bo untitled to what she asks There is 
no loison why she should not hive the benefit of the tale because she is a 
Mahoinodan The lule lu England does not now depend on husband and 
Wife being one poison in law, or on the interest the husband acgniies hv mar¬ 
riage m his wife s propel fy Mayhewv Mat/h(w,l L K, 19 Bom , 293 It 
depends on public policy and is as applicable to a Mahomedan as to an Engash 
woman „ 

The reason of the rule is that the Couit will not allow any risk of a 
wife suffering injustioe Buie No. 159 only relates to the order for paying costs 
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and has nothing to do with giving soouritv foi them In ^is case thii^/ 
affidavits show the plainliitf ins spent all her money on oosts—iZ^en v Allen, 
(18941 y 134 

As to alimony, the aciqeition that bhois a rrlielhous wife is answered hy the 
assertion that he is an impotent hushind A wife is entitled to alimony duiing 
a buit for nullity—Browne on Tlivoice, p 217 

Strachey, J —^Tlns is a rule obtain Jif by a Mahomed in wife, who is an 
appdtint ID ,in appeal now pending fiom i docioo dismissing lioi suit for the 
dissolution of her m image callnfg upin the lespondent to thow cause why be 
should not bo ordered topiy the appellint costs of Hit* suit ai d ij.peil ilrtady 
incutiod, md why lie should no pi\ oi i\e sociirits ^oi tlu ippullmt s oosts 
of tliu appenl to be horeiftcr ii curnd ind wb\ be sliould not be oirloied to pay 
to the appellant aIimon\ until the disposil ol the ip,>( il oi the juithcr older 
of the Court 

The lespondent has shown i luse on so\c il ^lounds such is thit the 
appelfant )i IS independ nt nein->(fl(i > vn, uidlliit the ipplu ttion is in ide 
too lite ind is uoi hon i ft In In the view winch 1 t iku ol the c tsu i itf i d i ot 
*co isidei these mitteis htciiise tli le is cue ^huit i iinirn wluh I ti ink 
the lule miist^e disch iif, d ml tint islliii the pi in i upon t60]wh cli it 
]s siippoited his in inv opin jti n i ipi lu t i in to i i ts f th s ^ ind J shill 
deil sipiiatelv with the qie'^tifu )f loits ind th it ol min >r i 

. \s ti the foi'uet question, thei i no doubt tliat section 2J0 of the ( ode 
of Civil Ploteduie 1 \ct \1\ of 18*^2' ^iits tho Couit ttio fullest di tiotion 
The question IS wiiethti in the tsirii'-e >f tli it disc ic ti in wt oiuhb to oiilei 
the lespondent to piy Ol soturoMio ij piH mt s cosrs ol the suit md the pending 
apicil The « neral rule is no d ubt tint a htir,int inusl pu vi to ^oi his or 
her cwn posts aim the nieie inihhtv cl the ipiollmt to do this can 1 1 no 
ren m foi oidtring the respondent to piovino foi them T iit h iti^ the^onn 
ral lulo whatistlio ground rn wliicli wo aro isktd to mil e an c\e< ptiou m 
fiiourof this pirtionlai appell irit ml to older the lesjonlont to pciirie tor 
her C( sts ^ \Vo are iskod t> d) sc s(lcl) on tlu luund fi i lulo \tichis 
. appluo h\ the i)ivoice Couit in 1 upland in dealin • with iiiatiiinonul c lusea 
hdtwi n liHglish people Tint lulo is spt ikiug gtiui ill\ tli it siil jnt to the 
cli-,crttion ot the Court the hush ind ’iidiioi o vioitedn gs is / im If ten li hie 
to provide for the wife s costs c\p< pt wlieio sh * is ji ss ssed t f *, iltin ut sep* 
rate piopoity—Jones v Joif<i L IJ 2P m d 1) ltd hcKrl’inv / tt(ri\in, 

6V D 119 huthry bUlft 15 P.l) 126 llln\ ilUn ('^'fl)P 1-14 

• • 

Thequistioni whothei^wo ni^^y t j appli tint lulo to diione pi nndinjs 
between *M*ihoinadan8 in thu, Coni lliu lule niiv he ccnsiliM.] in two 
aspects hist with reference to its f vin and socondl\ with ufoiclue to tlio 
grounds upon which it is now iniintiim 1 As to its on in tluid cm lie no 
doubt thit it»wa8 faunded i& stited \n I nl y v 1 nhf IF R O Cil , J57 , 
seep 362 upon llhori'>ht which hi the CoAi non Ltw the liu<>hmd icquired 
upon m image to the whole of Ins w't s jnsonaJ picqieiti ind the incomo of 
her real pioperty— hohrt^on\ HoJert^oi (it p 1J2) It w is thoUnht unjust 
th ot the wjife, who by hei msiri i, i gave up all I tr \ ropeit\ to her husband, 
should he destitute of the niems of coudutluig i i rase igiinst him But 
that doctrine of the Common Law is totally uihtuni firm the Mahomedun 
lawv according to which the wife does not upon m image lose any of her rights 
[81] of propcrtjjr, so (bat, so fui as*the or gin and foundation a( the rule m 
England ate gouoemed, it has obviously no application to suits for divorce 
between Mahomedins. 
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jr Next as to the grounds on which the rule in England is now based. 
^tUklthough it originated, as 1 have said, in the old dootripp of the Common Law, 
there is authority fur the view that it has survived that doctrine whioii, sinoe 
the Married Women’s Property Act, 1882, has virtually ceased to exist. In 
May hew v. May hew, 1. L. B, 19 Bom, 293, F4RBAN, differing from 
the judgment in 1‘rohy v. Proby, held that whatever may have been the 
origin of tho rule, it was now v rule of public policy, the reason for its 
continuance being that it is not just that a wife should be without the means 
of putting her case fairly hot ore the Court. Hu further observed that the 
passiug of the Act of 1882 had not produced any alteration of rule 158 of the 
rules and regulations of the Divo*'ce Court, which still continued to govern 
the practice of tho Court in England —Allen v. Allen, (1891) P. 134. Without 
disputing tho correctnosb of this view, 1 observe that it does not appear, from 
tho report of the case jnst mentioned, whether the parties were married before 
or after the Act of 1882, and that in Otway v. Otway, 13 P. D., 141, see 
pp. 155, 15G, Cotton, L J., with the concurreuce of his oolleagues sai^ that if a 
ease came before the Court where a married woman had been married after tho 
Act of 18H2, it would be a very sorious question for consideration how far they 
ought to follow the old rule, or what decision they ought to give. Such a case * 
does nut appear to have since armen 1 will assume, however, that tho rule 
would oven in cases of marriage since the Act of 1882 ho maintained in 
England as a rule of public policy. The AdvocHte-General fur the appellant 
contends that this principle of public policy is equally applicable to matrimonial 
oanscs in India between Mahomedaus, in which the wife is without suflioienii 
property of her own. There is no precedent for the introduction of such a 
principle into cases between Mabomedans. It appears to me that if we were 
now, for reasons of supposed public policy, to apply that rule to Mahomedaus, 
we bhould [82] virtually be Ibgislatmg, and legislating on extremely doubtful 
groundb. It is by no means obvious to my mind that it would be right, or in 
accordance with public iiolicy, to impose tins obligation on Mahomedan 
husbands. Thu decision in May hew v. Mayhew is fully ennsistout with this view. 
That case ditfeis essentially from tho present in being a suit for divorce between 
Europeans or Eurasians, governed by the Indian Divorce Act, IV of 1869 , and 
in applying rule 158 of the English Divorce Court, the Chief Justice expressly 
acted under section 7 of that Act, which provides that, subject to the providions 
of tlie Act, tho Court shall, in all suits and jiroceedings thereunder, act and 
give relief on principles and rules ns nearly as may be conformable to those on 
which the Divorce Couit in England for the time being acts and gives relief. 
He did not apply rule 158, because as a matter ol discretion and on grounds of 
public policy he thought that it ought to govern the piaetioe of Indian Courts, 
but beoaubo by legislative eiiactment he was bound to apply that rule to oases 
under the fudian Divorce \ *t. Tho cases of Fowle v. Fowls, I. L. E., 4 Gal., 
260, Natali v. Nat ill, 1 L. B, 9 Mad , 12, and Thomson v. Thomson, I. L. B., 
14 Cal., 580, arc dibhiiguishable on the same ground. The present is not a 
ease to which the ludian Divorce Act applies, and rule 158 could onl> be 
extended to it by what, in my opinion, would bo virtually a piece of legislation 

on our part. 

» 

For these reasons 1 think that no sufficient ground has been shown for 
departing from tho usual practice that a litigant has to provide for bis own costs, 
and tiiat the rule so far as it relates to the question of costs must be discharged. 

Next as rogaids the question of alimony, that must, in^ my opinion, be 
dealt with exclusivelv iu ajscordance with the Mahomedan law relating to the 
mj|iiB|euanoe of a wife by I.or husband. According to that law, the husband’s 
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duty to maintain his wife is conditional upon her obedience, and he is not' 
hound to maintain her if ^be disobeys him by refusing to live with him or 
otherwisfk—Baillie, p. 4Sf8. In this case an interlocutory order was made by 
the Ohief Justice, by which in accordance with the [83] Mahomedan Iaw 
governing suits of this description brought by tho wife, he adjourned the 
further hearing of the suit for one year in order that the parties miglit rusumo 
cohabitation for that period. Tiiat oider was made uu the 2Gth July 1894. 

I am satisfied by the affidavits that while too respondent did all in his power 
to carry out ,that order, and was anxious that the ap]iellant should live with 
him, she on the contiary rofused to do so and only paid occasional visits to his 
honse, staying fur*a night or so at a tioip from the Gtb March to 93rd June 
1895, returning on oaoh occasion to her mother’s bouse Upon the authorities 
1 am clearly of opinion that in such ciroumstancos a Mriliumedan husband is 
not bound to give his wife separate maintenance and th it the appellant is, there* 
fort, not entitled to alimony. The result is that the rule must be discharged 
with costs, Jio be enforced only against the separate property oi the appellant. 

B'Tyabji, J.:— 1 am also of tho same opinion and thinlv that the rule 
must be discharged. Tliere is no precedent, so far as J am awaie, of any Maho* 
Aedan lady having obtained funds fiom her husband for her costs oi litigation 
against him or gooiirity for such costs, and 1 am not disposed to create any 
precedent of that sort The role which ohiams in the Divorce Courts in England 
is founded upon the doctrine of tho English Common Law that all the personal 
property of a married woman becomes vested in her husband, and that the 
husband is even entitled to take the income of the mnriov^hlo property of his 
wife. The wife being thus under English law deprived of all means of providing 
funds for litigation against her husband, it was only equitable tliat the Courts 
should compel the husband to furnish her with those means when necessary. 
But this rule was not of universal application even in Englaiid. An exception 
. was made when the wife was shown to be possessed of soparnte property of her 
own which owing to the interposition of tho Courts of Equit\ she was allowed 
to enjoy through the medium of tru'itees. This being the foundation of 
the rule obtaining in the English Courts of Divotce, u is at once arrpaiont 
that it is entirely inapplicable to tho case of a Malioincdiin lady in India, 
‘tinder the law of Islam, a woman occupies a voiy much [84] higher position 
than an English woman, so far as her lights of property and inheritance are 
concerned. She is entitled to inherit and to acquire propcity exactly in tliosame 
way as her husband. Her legal status or position as legards her {.roperty is 
in jio way changed by her mairiagp,, sho has the saiue jiowoi and dominion 
over her own property after and duiiiig her marriage as hefoie lier maiiiage 
By marriage,her husband acquires no vntorest whatever in his wile s vropcity. 
In short, the^hu8b<md and wife are in the eyes of the Mussulman law peifectly 
distinct and independent—each being op titled to the protection of the 1 iw against 
the other—so far as his or her rights of property are concerned, sis if tliey 
were perfect strangers. 

This being so what possible ground could there be for compelling a 
Mussulman husband to provide funds or to givo security lor costs of Ins wife? 
It seems to me that there would he just as much reason for doing this as for 
compelling ft Mussulman wife to provide funds for ' ho costs of her husband. 

As to the question pf policy, while I perfectly admit that the interests of 
public policy domaud, where the rule i f the English Common Law prevails, 
that the husbard should furnish soouritv for the co'^ts of his wife, I am abso¬ 
lutely unable to sde how ^at piiuciplo can bo extended to a Mussalman wife, 
unless indeed arq^to hold that it is in the interests Jf the public to euoourage 
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' wives to start or tocontinne litigation against their hnsbands. That would be 
the only result of conipelling husbands to providj socyrity for the costs of their 
wives in cases where the wives are entitled to enjoy their property quite iude* 
pendeiitly of ttieir husbands. 1 arn of opinion that public policy requires us 
rather to discourage litigation of this kind than to encourage it and thus to add 
injury to insult whicli tlie unfortunate husband may have to suffer. Even if 
the English rule was tnoie binding,upon us than it really is, T should be prep'ired 
to say, ci’ssantc ratume ce%i,at ipsa lex. 

As regards alimony also I am of opinion that, having regard ^othe conduct 
of the plaintiit, she is not entitleil to the order asked lor. She has proved 
herself to he a disobedient and rohellious wife. The Coul't of First Instance 
has already decided that [85] she had no just cause of complaint 
against tier husband. and unless and until tiiat decision is reversed, it is 
impossible to hold that a Muss.tlmaii wiiu didying her liusbiind, refusing to 
live with him and bringing scandalous charges against him, can yet claim to 
be maintained sepnratelv at the e\|)eii'.e of her husband 1 think the rule 
must ho discharged with costs as agiiust the filaintiil's property. 

Attorneys for the '\pnellant —Mossis Anie‘>ir, Ilormusji aiid Dinsha. 

Attorneys for the Hespoiidoiit -Messrs Pai/itr, iulbirt and Sayant. 

(21 Bom 89] 

APPELlATi: CIVIL. 

* The t'cptimhei, 

PlIFSKNT 

Chirk .IrsTTi E Fabran, and Mb. Justice Pabsons. 


Ali Rdheh.ftlriginal Plaintitt) Appellant 

vetsus 

Hhabji and anothei.(Original Dofoudantsj Hespondonts.' 


D.imdupit— Mortqage—Oriqinal mortgaqor a Hindu Mo*fqaqe to a 
Mn homed an —Hindu vnntqaqor's tntcr>st svbseqiirnthf pvichased 
by a Mahomedan—bint by Nnhumedan puicha^n for redemp¬ 
tion— Hiile oi damdupat how far applicable. 

A Ilindii niorigig«‘d his proporty m 1S4) to ,i M.ibunudui for Rs. 150 with interest at 
12 per lent {>■ r .veiiutn (>a sth April 1*'60, bFie Hindu mortgigor's interest waa sol'd to 
the phuntin, vhu wt^- a M ihomedan. In Alatih 1890, the plaintiff sued for redemption, lioth 
parlies to iha suit boiug M ihomed ins ^ 

Tlild, that ,i« long as lb* ni irtgigor w.vs a.Hindu (i e until 1880) the rule oi Uamdupai 
applied, and th.il i' soon as t'i<> oit rept doubt'd the pniicipal, further iiiterost stopped The 
sum of Rs 1100 II IS, thrreh re, the full amount of debt for whieh the land ooold bo charged 
and Jiablo in the h.inds of a Hindu debtor. But on the 5th April 1880, tho pluntill (i Maho¬ 
med ir) heeanif the debtor. The rule of damdupat then no longer applied ; the stop was 
removed .ind interest aguii hi'gin tu run. The decree, therefore, ordered the plaintill to * 
redeem on payment of Rs. 800(ie double Aie priiicipil Us. 150) with Hrl^or interest at 
Rs. 12 per annum from the date of bia purchase (Sih April 1880) until payment. 

Second avi'E vl from the decimon of C E G. Crawford, District Judge of 
Batnsgiri, confirming the decree of Eao Saheb Parashram B. Joabi, Seooud 
Class Suhordmate Judge of Bijapur. 

'* Second Appeal No. 316 of 1894. ^ 
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Puit'foi ledeniption TIu |J1(Jp(ll^ oiif,uu 1 I\ boloiifjed toouoBhdgv'vntiao 
Bdiiruo Smve, a Hjndu •win ‘in ISH iti i [ 86 ] it with possession to 

the fust defendant who \\i> i Mihomulxn fen lU 1 jO Blngvintido, the 
rnoitgigoi, died, itkI 1 'i "itli \i) il ISfiO *tiif plnntift jiaichisud at a 
Oouit salo hit, mteiast in tlu piipeifx On tho Isf M ludi 1893 , lie hi ought 
this suit for ludouiption 

*Tho second dofi 111 i inf, wh ) w IS ilso i ^^lllOl])Jlu il *» 1 tliitthi fust 
defendant li id assigned liis ii+niNt in lli ^l(lp^lt^ tn nnn in Is^Jioi lis I jO, 
and that this 4 iim and i fuitud sniii c i il i i intdi * v\ ne now due to 

him 111 iispect of Uv’ niorf-iiMi Ho tmitdiiUd tint tin iidi >1 ihm hipat did 
nut ippK, ind tint Uio piuntiil i nl i n *t i«. i eui \mM o if piMii off tho 
pnncipil ui 1 the whole sum ilinuid «. nit le t 

The S ill II nil lie hull, hell tint li tn pinntil ini iKh idint being 
Ma Kimed u s tin lulo nl fianulupai i d i ol | pl\ ind dn ct I tho jliintitl to 
redei m tlinj I up 1U ti p imiii. nt 1 1 II 7 t i il i iiknitn' Tin i illowing 
IS in e*ti lol iiuiii his lud^uii i t 

111 pliuilill 1 I 1 1 1 t t, \ im 1 It I I 111 I tl t im I II 1 il 111 itL i^G 
I t * • I 1 I It I II It I II I til ri 1 t I t 1 1 12 

p (I I iniiii^ I 11 111 lit f I I K I r 1 I I I V I f il 111 

1'' lilt t 111 111 il to III t I i r( I f I II I i UII I tl (. m s to 

K i) I III nil mil 11 1 III pri i >11'H Ot M int 1 iM tb it 1 ) (i nil 

• I Iv i ulil ffi R 7tSjliis 11 I H I I II J t 111 n 1 1 k I 0 fi m th Ibl 

Mil lii-inj intil SI 1 Li 1 r)i\iiitt 

t)n i|ipc il 1 )\ pi lint it tin lul 1 i nihi m 1 the deiiui 

The nlui tiff pit fcitel 1 sd 1 m |« 

MLtii(k\h(ili J luii/if ’ I I tin Vip'^llini itMin 1IIJ Tlie nii^uial 

it hi li (till! Ill lit > I 11 III n til til hi'uli \iliiihii ind e uanpat 

V Uiarj, I Li H 1 It i IIJ I vi is \d 11 t h 1 1 iil tii lult of 

(^wdufHit \ IS ntj‘ ippi I ilil it I’l o 111) |iosd r i J 1 lit t lu/o 

bed) • eld tp| lie ililo P I 1 1 in 1 Mi iluiuiii 1 o t s 1 1 t :>i 1^1111! 

m it'ipoi), wlif^wi'- I Fin 1 mn nii o I in lie tli 1 lit 1 111 tiutvisi 

*’• flamdupU would hon iti lun t 1 li \pi I 18 S 0 w' u’ p'lul isod the 
u dest 1 1 tiio Hindu me it t, ni mi no hi I no Mt ,1 linili Li \ P ii Us, 

1 11 

[ 87 ] lasudtv G hliiiliila itn il Fits) 1 itni Dm liu ) Tho 
I il* damdupat is i iiilo ol *111 1 niilliw in i it i) j In 1 1 s « i t onI\ in 

\ hull + le pAitiisciie rill'll is in !• t s| i ti i'’\ \li i th 1 ltd Hindu 

Pan 1 1 l}ute('>h\ 7 m •{! lam 1 L It Is t n ’’?• In the 

pie^tiit i IS iho n 7 ii;iiiil 1 htin \ is 11 id n hi t Hindu hnl n It < fl if 1 I lut a 
M ill mud in sioori nhisnlict Tht uni il Hv ivi it) i‘•i ici il pi\,\ilc,-1 lud 
oannol he tiinsieiiid Nniai/au \ *) Inm II i i{t ,> s{ 

lliudn Liw Books p 112 , 

Parsons, J Plorintili a Milio nodui hon^,lit 111 IsHO it i Coi.it sile the 
flight, title mil intciost ol i indgmui t dihUii who wa 1 Hnilu mil who had 
uioitgiged toy ptopuii\ *0 tho III♦cinVnr Ni 1 i M ilu me I tn in ISIS foi 
Rs 150 The raoitgigo w vs i le with pi ession t 10 jiu h -i woio to he taken 
lit lieu oi i put of thoiutoiest mil tlu Hiniindoi its 12 i \iui v\ u to he paid 
b\ tiio nuutgigur In point of fict notl ing w is evii pud 

Deiendaut octfitends that as plnntift, the pieseui. ownei of thd equity of 
ledemption, is»a Mahomedan, tlu lule of damdupa* ilpos not apph, and he le 
bound to pay the wtaole amount of into>est that in due from 1843 to the date of 
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lerlonjpti }ti Plaint-iff contends that as the oii^inal dehtoi, the mortgagor, was 
a Hindu liio rule oi davtlui af ipplies thioughout 

The (Jouits below have dopte d tho defend int s contention We think this 
1 H not quite light \s l>iv the moiti'ig>r is a Hindu tlu lule oi damdvpat 
applius Bithit issfon is the luteiusl eqlUled tho piincipil fuither interest 
would s'^op and n i moiu th in doubl i the priiicipil could uxor be leooveied, 
douhio tho piitioipil thdoloie tlie full am )nnt ut debt f r which the land 
Loul I he chirnd ndlulth in the hinls f i IIiu iu debtor Apouhasebya 
M (home I in wool I i i u oiii opi ii >ti ilfo t tho past lol itionship oi increase 
the iin lunt with \ h c ti the Iml wis ihii id it tho time ol the puichase 
Neithoi would the \Tihoiiudiii biiurno luiisiiully li ihle 

Whin hiwovci i M ilium in be unstliu d bt ii thoiuloot damdupat 
no longoi i| pliLS iidthoioisii Imiittiothi xiiiiuit it intmesl loouxei ible the 
stop then tun w 111 1 It [88] umuvLil intiiust would it onio hogin to run, 
the dt I) w luld luciOLMi ml thu liml in hi^- haiidt xxoulil hi liable tor the 
incicistd il lit 


Wo must th it lor \ iix thtdiniobv id mih th it on p i\ ment of Rs 300, 
wiih Ks 12 i \( 11 t >1 mil IIst tiu 1 til nil \piil JSSO t d do i i pixmi ul iri 
c sis tliiou h ul within si\ m mth I tl silitu pliiitift loc vii pissossionof 
th ) lund uiui^r ilsid mil (I d i i li i til such |i)xmjiit I i bo toi iclisod 

Duiu VIIltd 


NOTES 
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rht ^4l I lUviln ' I'ttJ 
I 1 I SI M 

Chiu Jrsiiii Ixuiiw vmj Mi lisiui I aiooxs 

Dittifiixi Ivi I IV md II tliii t)ii( II il Lefon 1 lilts Nc s 1 ind 

2) V| I 111 II ts 

V I s«s 

\ in 111 fiovinil <Oii-,Mnl I'l iintilf) Opponont 

Altnir *'i I Ilf m i ot in JtlamUi dm •> L on ft jtossissioji Manila dan Aet 
I / m • 1 f Ill 1 I St >) in! I ro di u ( di (icf \ l\ if IHSJ) 

A in 1 t nil I i s 1 111 Ml lilt i t t urt bv In ii aI Itumi ilthough 

the M ml it I 1 4 t ( 111 1 1 IJ IS l) I t pi I n f I sich i uit 

iinih r tl iiuhnuix jiiiisdictinL, (st-rtiou (i22 of the Civil 
P’uuduii C t ift \1\ I ’HS*i i,,iin^i lilt) locisiou ol Rio biheb S A 
Litkai Mdinl i ' i f Xi lU in i p S'lus^orx suit 

lluntiit \ imiij (i Mild a iiimoi i luUclit tho piesent suit by his next 

frii ud KiniLl mli i G ii ‘.li ti iiuovti p sms ion of i certain house at W ii, 

alUgttHtl it (} t (iin ibti 11 id I t it t liim bv her will with thi icst of her* 
est ite thd m liti ih dh in ISOl it t imi into ins iiosscss ou ^nd that on the 
12ih lull isiij III diton Ian s t ik i rcihlo [i issosbiou ui it h> bionking open 
tho lucks f n Its diois 

IIh (hfcid utH luuu tint (jidiigi-ilai hid niide in\ will, lud tuntended 
tbit diu had ail ipud d f^ndint N > i wh i w is ''he son ot detendant No 2, and 

* Applicition Ne <19 ol 1S95 under the extraordinary j*.r)sdiotion 
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that defebdant No. 1 was m posiossioi of the houso xnd the whole estate of 
Gaogabai as her sole hen .* 

[89j The Matnlirtdii allovNod tho miin, JlijMmg thit Gdiigabii’s will 
was proved and that tho plaintiff h ul boon lu ji is-^bbiion of the house until he 
was forcibly dispossessed b\ the dLlomlinbs 

,Tho dolondau.s xpplied uiidei lli i(jidinai\ luiivliction of the High 
Oourt, nigiiig dim) that tho Munlitdit hxl noj iii diction to untortain 
the amt, as it involved compileikd ijiiesliorii of tiili, mil th it no suit by a 
next tnpnd could lie imintiinod In the MimlitliiH rnml ,n hohill of a 
minoi, the piovibnias of tho Code ol (hvil I’loof luu f \ct XIV of 18^2) being 
inapplicable lo the M iinlitd iis \i t fBoi i \it Ilf of IrtT^J) 

A rule nisi wis giantod i dim,; m tlio plaintiff to show t pisc why the 
decision of tliu hi iml it lii shoul 1 u d b i ^ ' i i ii 

lirunsnnimWi halajt ipjicxiecl foi the Vpphr int'- DofinJnts) 
in suppoit •! tbe iiib \ M.iultiiiii i m onl\ intuit iin i pos>.t),>,otv suit 
when it IS biought by a poison vlio w i, utuiiiv m p i‘.s«s-,idii ot tliopiuputy 
A miDoi cannot lo said tnbi n pt s'- ssion ot tiio piopu>t\ on account ot bis 
legal meBpaiity Hvon h moitgifoOi v\in> n not n po-,sos ion oi a landloid 
whose pioputy u> in Ibo iio-shs ion ol I is cn mt la lu it in unt tii i possessoix 
suit -Khaminan \ Sarsmijrat 1 1. U lUl.im 289 Oi >? u iliisGoimdav 
Ntu siHi/t 10 I* J , ISU 1 , p 2i) 1 j. li jl) If nil 2 i) f nless i peisou ly in 
piiilual p'j'-sossion ho t luiiot jij itu'o i sumiiJiu suit iitlni utinoi the vliui 
iatdals \ct {IJoin \ t 111 ot lh7h) ni u i Ic'i the 8j,o(ili( JUlttl Aci (I ol lb77) 
- NntioLtll Mitin \ liij iitho Wiiin Jhh 1 \j K , 22 Uil jbi Amnudin 
' JUahdiHtd Janiol, i L H 1 > Horn b8.> 

The Mauil itd n h is in I ic f g no ml i 1 1 « cjut ■stioi c f till i md has come to 
the coticlii'.ion ti if tliu pi in tiff h in j o sosnon tliiougi Ins ric't ti end The 
AJainntdii lud no juus liction to doi huithei, tlio Vmilitdns Wins 
not made m\ piivi'-ion foi tlio mstitutioM o* i -vi.it by flie nest fiionriof a 
minor Tb it piovisiori is niidc n tiie C vil I’loceduio Code ( \cl XIV if 1SS9), 
but it lias boon hold tb it the piovi-.i nis of Mm t ido no ru * ipj hcitile to suits 
t^dei tho M imlifnan Acl - Aa^aM ^ahd \ \fatuti 1 L. R U Horn , 552 

t90j hweniritii fvitli tatauan O ( hajuhn ukm), ijttuoa foi the 
Opp ment to '■lu w cause —Tom is no ciioi in tiit M mil iLo n s judnuu nl In 
oidci todeteiunncwhctlioi inedcloidiiil wire injxJssissun Mu AI 11 latdai 
1 ici(l< iitally went into the (juesnon ol,titl( but lioni no' l*‘cii’< . i*ie -,011 on 
theque*-! 1011 of title V mirpi can '-ue iii the V iinliUln Couit lj\1u n iii n,i.i 
01 nj\t tiicn,! The Mxnil it*lais if,| 0 cs n t i\ tl it i mt >.li ill ,bc only 

instituted lA a poisen who lias att iirml nit nitx Iho t ilmll i t isc itliod in 

IS not ipplital le, bcciuso thepliintit' fliom •'iid that ho was iho icj ksh ta 
tive ol liib uncle and txthei, xxlio wotc iiive The cisoi of i iiioitf it, i cut of 
possession and\)f a landloid aio also i ip) iicablt bccau they c mnof bo said 
to be In actual pby'?ictl possession of ih proficity In the ta'-e ol a minoi 
he IS lu actual possession, but le enno ditoiitiu icts, Imcauso the law 
incapacitates bim fiotn domg bo 

FaPPaiV O'J. - Tfio M milaloii ■> *\ t it <s *• .t oiikcs no pioxisionfoi 

intantb buing in tiie Mamlxtdii i C. u * But v,e •• e no it xbon why they 

should not An infant n, as tuucn cii'rd to Imm ins i osst-.sion piolectod 
as an hiclulb Tne Codecd C’vd Puttduit i' it’i') mad lopicyi itn tci infxnts 
suing, and vet saife wtit often bioui.i by infants >uug by thin next friend 
when that God* was in force. It* iiiaJiom of EugJibh law that aoi infant 
can sue by bis ncQrt fnend, aid wo thiub that yivo ought not to roskiot 
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MimU* III s )uiH(liction by holiling that in iiifuit cannot suu in Ins Court in 
the usuil way in which mfints suo Simpiirj on InTiuts piqo 469, shows 
that miscnllino-?us ipplioitions in idi by an infiuf ire alwiys in id o'through 
then uo\t inond Wo itisch ir’i tho i ilo with f iit-.. 

liule dis 'harqed 


NOTES 

[Thi \vi i 11 iiu JM’jn OS] 

[91] \f"rLLL\Tl CIVIL 

Iht JtHh pinni/i I IS*) > 

Pm si N I 

Cmi 1 Itsiici IvKi.iN INI* Mu Ksiiii iMusoss 
Till 1 im ^(hi mil 1’lu'i‘ilt) VppolUnt 

I ?vi, s 

(i iiio->li I 111 Iv iikli mil Uhl I I il lijlo lUinf) U)sp) ulun* 

JJjtctwn I’hh f tif tiU Ilf 1 (ic t u n II i " I oik fni Fiiil n i 

olhuitCouil II Hcn iiHili >1 d 1 I li 'ilniidlhii m I fir' trcond 

appml Hiiffi Couii j p nil t in nfti 1 i kUIoi Ui ‘ Lom iet IJl 

ot c 1 > -Ln>kitati III J.CI \A I / /s.,t Sic salt II, lit 17 

Oi iui<i'<iU 1 ml 11 / M i III i dat IjJuiiii ni uit I ill 

111 111 c| (luiiiil ul \dit I iLi piiitlill tiul t llu )>i Dill i in isii I if 

ovidriiii cf 1(1 II I n III \ III li lilt I in w I si i I ulc. \mj 1) |] I lb il tint 

ol pioif i 1 1 (tt 1 ' lit I \ I III il *111(1 lilt ' p II tiM w I Ibt. iMtl I ( tliu l>i In I J (l),c 
belli tint llu pii lit iff ti li u II I pti\(d 

III 1 111 it tl IS hiidii L, i II (li IS Is I iui\.rd II l iivi lu ' f It ( I tiiidiii^ \Mth iviii h 
tbi il]|,Ji (. uitLculdii 1 iiitLiliti 1 (( 111 1)1 *- 

\ hi I li tb 1 Id f uii 1 I ^ lit 1 i n ( utl tu It j^i ml i I 1 1 tli iwii i i,t,it tin, 

tbc llibh i uit III II ml ipj 1.1 11 M till tl It j a hiMii 1\ tbi Liwcb 

App lilt l lit vMi I hi VI V I Mi( I il ifiitii i 111 d II d f in 1 1 Ui I ubtfnl, 

It i> iKl ] I t u 1* be uit 1 i 11(1 up iM nidi I tilth 1 In li r * tht I wti 

Oniiit \ t i h h L tl pi I I it lit til I tl li 1 1 \ Il 1 \v III 1 1 Tndqi with 

drivi lit I lu t UM I II hi JI II u lb it 111 i \ I 111 I \ij III 1 of hi pi tinii tt bf 

fuuiiil ii]i II * I li 1 t p III till 1 , I I 111 111 It \/ ill li tl thi other 
hand ni i i t d i 11 1 li 1 ni tin ii iiii 1 m i piiiirLuii nuinui In 
iithti dill ( ill I A 11 1 p lit li liiM* I ml I I lid ipi 11 11 om ti idiBii 

uit t II lii 1 II trmi t I V \l p Hit VI 111 v\h n ih |Ut lion np m iht f^et end 

liw still wbi li'll iUilg IMi\ 111 1 II til jun * lUule thii it i not opi u to the, 
High C 111 t 1 1 1 11 I lb n ) I I ll t tl 1 liii{. f til 1j wt I VppLllitii ( ouit 

hi ‘III I III 'III I R 1) hid \} I ) uid f iiit/ijiil V Sha ii<nli(ili)n, 

1 K 11 111 I 1 .P el 11 I 

Ill !■> Il ih C b ^'i-b fbi uii ui (]iil bt deltuiiiiUt fioni ur iiii Imd In 
18S3 hi d ( nun f It. si n ivuil i 1 h i iiu 1 tuis) hid nd l,h pi iiutiff sleu 
ant Amrit 1 ui lu in the. Mxmlatdii C un, il c(,tu tb,. •imiit hid li t itbid hts ponsi s 
bion b* puttii f, at\ts i’Uo« upon *ht lind-tiiJ i kingtih piotetfr d m his cnpjment He did 
not appear on vU dij fixid loi hearing and bio sail v ti dibznib!>ed midet section 13 if Act 
III ol 1S76 Hi (lid ifiLasuitlt bu'abide .hio order cf 4i‘>inibbal It wa« contended in 
tb rr ( if 1 i I <iu V ihb plaiutiB tbtt aftc) three yuan by the e^imbmed op rieion 

* Beoond*Appoaf, No 371 of 1S34. * 
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of articlo. 47* nnd sojtion 24 of tho L tintihon Art (XV of 1S77) tho dofondtuf's vendor 
Bikhirira Potni<i hid losthi',,titK* the Iwnl whu h tUu li eimo vestel in Iho pUintiQ 

fieW tijAt exeppt oMdeiic of I In pltintuf’*- tillr 1c thc'linl Iho prooeodiMR in tbo 
Mamlatd u >> Court 111 'Sh I md iiii (Iili i did ii >i ilt t*ihi pi cut iiiil in •] uiaeiil A 
such evideiico they weic Vicfoio tin lower C )int 

[ 92 ] ShCoMi M’lMtVfj lioiii (lio iIkI'-iom if 1 ’ M H 1 uPori Disfcilet JudfJO 
of Satiiiia, luvoisiUK the deciuo cil [iao St luii* \ (i I'nuv > loiut SuboiiliiMte 
Judge 

Suit in njoctiuont Ilin luirl^tii ijm* h iii \\ i- I iiiu 11\ i i uj i,o J, hut at 
the date i)('•lilt foimel pul ot ilt dc ciii I iiit cr uip uii J'lie fi! iint itt oluimed 
to leeovoi li, ii'i'‘ftig tint until Ifn iiiium* i‘ hit h< n in ihn n I'.iossxon 
of his toiuiit \iiim 1 Pu isiiis on his lion il', hu‘ lint Llio litiin.>n* h id then 
wrongful!V ihspossessi'd liun 

Tho Itf iiirl'inl (iiiiiiod tlid Ihn I I'l 1 w i llio fd i it>ll , ui ill»‘,(d that lie 

had |mu‘h IS d it lioin oim Sikhii un I’o'nis in 1 l mIioih it t n i h loivi*^ 

Tl.u oiWil'MKe f,i\on hv Ihi jiUiiititl » Im ii\'mi-.lii| is (ui ii'nio rt 

aids fil Us J ol till’ liiul II) h\ miu oil In.t In otii"i jjii-lOii i *iis Ju* usoos or 
liC'urisi 0 'll his pi( li’^’tssoi ill title 

Kvif-eiii'ci w is il,o „ui'ii tint in ISSf ti o 'it I tiliin piml -i •, loi ,nd 
vt'iHoi ‘'ikhuTin I ’*1 i.s II id sUi 1 *ho pi mil f s * ii nt \mii I’it <sni>< in I no 
Ai ii 111 lilt il 1 s {'* 1 ii 1, ilU’ ,ici t li 1L \iiii d 1 I I Ii t III 1 i j III I >- ,1 >.si 'Mil I ult Pig 

swi’t p Ilf*' upviii t i hint ind isl iii^ i * ho pi >f 11 *i d n i is ti i \ n iit IJo did 

not, h w I’l, tppi (1 intiirtdiv ti\ 1 ioi heuiM .uid iiis siiil v\ dis'iiissou 
uridiii Sit i 11 Id ill \il Jll it JSTli Jit (lid lilt fi'i* UP *( -111 t ,]do ttils 
Older it Pisiiiiss it It i\ is c oiitcpdi d m t iu> pioseiit sui i)i)i,.h in tl t pi iiutitl 
that cillti llmt seal In th * ciiiuhipeii ojioi itiori ol ur < ie }/ uul sie'ion :Ji“ ot 
ttio Liiiiif 111 ) 1 \.ct (\\ oil's?? -s'kiini il’ntriisuhi di < o in* s vendoi i had 
lo't hi title ul in\ III iln J uirl alnili tlm-. hes uin \i tiil pi tin plimritl 

The Siinoid'iiiti liilge ioutin thir the iilunrilt s title to i poitiou of the 
MPUiiii A 1 1 pi )\ed, iiid I'e ii'\ iided *lio iliiiii to that (itti nt 

f'll appeal b\ ilu i eleud ipt tl i 1 uiipe leiOi&ed Uie d i it e and leio'to i *ho 
ulaiui lit tvtv ^ 

•* The plaint It ii oteiiod i smond auit il 

[231 ithinson, witii Maharho I, Cnai ml toi th \np,ljiit PiiPifid; 
liu‘\ppell.* (hiuit )i Is lojiKi th it tin iliinldhi in i i i nen In *uli to tin 
land \\ 0 eonrenii lit it Mi i* finniij * nr os not I luri tun-, t ouit m sic nd ijip il 
till'.-jiu ition Is I mi\ed (niestioo ,g' U\\ I'lil li Pin i\ luue with 
Jisp((tt( title i- w hull, m ill in 1 Mit lid 'hi to'diiwn itoinit roiulu 
lion fioni t , Till \ iiion ut. ol om# iwm i - iiti ('en suit h\ \,itni»-si-, md 
Naio \uiij 1 stwiilitjuui po -us ion on oiii I nhali m ( uh mt ir I »w to 
outitle Us t ) iduioe unlos llie d« in,, itt piiim i h'tu'i ti It PlyL di loiid- 

ant iliiiitted oui 0ll^,lP d title iiiitliu Iht l'i(l.,e li iS not o''od’i,dtho 

• 

* t^rt 4'i — • • 

Ti ... I ...I I’liJirl 1 limit i, 1,1 

H 1 nt 1 )i lilt ,j j| I ir 1*1 III h'c ) |,i 11 ( (1 i I gni tiiuii 

B> no 1* '■>•1 i' •* n* *' > '* I •*' *** I h* '1 till till it idirintln la ( J 

ri^pcctiu., il'f P Si I ij ip puls 
Biaae uidii '!< I ut <' Crtiinui 

Proridy imp rM ' 'li li ii 

biy Mimlltd U' ( miii Ail 'i •) 
any o’li (] liuinit, ii J • ttitipii^oa, 
toicfov'i ♦In ptipe ii uinpii ed 

m Slid oruLi__J__ 
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evidoDco of the witness (No. 43) who was examined on oommisaion. Under 
these oireumstHinces this Com t has authoriby to ie4iew the finding —Laehmeawar 
Stngn V Manowat, L E , ]9 ind Ap , 4*^, Hamgopal v. Shamikkaton, b. B., 19 
led A)>, 9‘2H 

Next wn contend that the defend int ]>« now estopped from asserting his 
title to the pioporty In 18S3 Sakhu ini Likshman Potnis, the defendaijt’s 
vendoi, ^ued Amiit Paiiit>ni8, who wis in possession on our behalf, in the 
Mamlatdar s Couit toiucovei possession ot the land, alleging that his possession 
was disturbed b> Pu istii->, who put lubbish on the laud On the day ol hear* 
ing, Potnis did not t,ppuu iiid the suit was dismissed foi his default Tt has 
been held tint vvlien i suit i-. dismusel h\ a Mamlatdar for non<appearanoe of 
the plaiutiti, his nrdei opoi ites a teiusi,! to gi iiit leliei —Itamohandra v. 
lihiktbai, 1 L B, 6 B iin , 177, Chniio v Vishmi, P J for 1883, p. 131. 
These rulings hue hien .uhsequontlv f dlowed Putnis ought to have brought 
a suit to set iside the Miinlardn s oidei wibniii thieu years Iroin its date— 
article 17, S luduie 11 of the Limitation \ct (XV of 1877) He dib nob do so 
and, theisloio, bhe doiend lilt’s light lu the piopeity is estiiiguished undei 
seo^'ion 2S ol the Ad , 

Mahadeo V hhiU In tlu He->|) indent fDeffndaijt) 

Farran C J - Tins is an appeil fiom the ippellito decree ol the Dis¬ 
trict Court of Sitai i disini-.Miig the pi iintift’s uit It w is an ejectment suit, 
in whicli the piiintiM i ug it to lecovei possossioii ol a piece ol laud formerly 
anonclo->ed, but now enclosed £94] so as bo loim pirt of the doteiid.i.nt s com¬ 
pound TheDisliict fudge his found tint (he plaintifi' lias nob piovod his 
title to the land in disiuife 

Counsel loi (he ippulluil his pressed us to leview that hmling, coiitond- 
ing, upon tin aiitlioiit\ ol 1 achmisuai Sin fh Udanuuaty'li II, 19 Ind Ap , 
48, and iia/«r/oprt/V bhaiinknatov, L K, 19 Ind Vp , 228, that wo have juiis- 
diobiuti to do -o, as it is a mixid question of 1 iw ind i ict and as the District 
Judge has not ho contends, di iwn tlu collect conclusions liom the simple 
facts found 

It has also been aiguod btfoio us that eeitam proceedings before tber 
Mamlatdai taken by i’otnis, the j.redccessui lu title of the defendant in 1883, 
which wcie I ot followed up utfi dually, Jetiai tho defendant fiom defending this 
suit with tuccess 

Thu iqq I'Ll turn if the lule I'ediicible Itini the above and otbei decisions 
olthePms Oouncil i'* net uMialh Ptindod with ini ch difliculty Piom facts 
found itc-) oftd to Hih with cmiaiMty tliat i ce* tain legal inieienoe ought 
Drought not to he n.iwn When *.111 ha stite ot facts odcuts, the Court in 
second ajipiai can atui < u dots (onec* ciioneous conclusions drawn by tho 
Lowei Appf II it" Couit m le 1 owin< 1, the legal inieronceto be deduced from 
facts IS doulitlul if is tu I ni i 1 to thi Coin t in second appeal to interfere with the 
findings of tl e town Couit A lest uli oiten piesents itself to an Unglish 
lawyer is this Would v .Judge v itluhaw tho case from a jury on the ground 
that theie wo no eviMencu ot tho quustioi to be found upon, such as adverse 
possession < 1 title to go to them, oi w^iu' 1 he on the other band, on certain 
facts beinp estihlishid diiect tli(-‘ni to hi d in a paiticular manoei In either 
of these ca^ s ii would he onon to this Court m second appeal to come to a 
difierenc conclusion tiom the Lower Appellate Court But where the qufistion 
upon tlie facts md law is one which tifu Tndgo would lay before the jury to 
decide, tbuieit is uot '•pen to this Couit to consider the propriety of the finding 
of tho Lower Appellate Court. 
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In.som8 oases doubbless it is difficult to dtaw tho boundary line In 
the present the Lower. Ap}f llato Couit has foatul th it [9S] the plaintiff 
has not estiblished title to the Uud The pi oof o( ownership put 
forward on behalf of the plunlitf wis altogethei oral ind consisted of 
acts of user ovei tho land on tho pait of lioimoes of the plaintiff or of his 
piedecessors in title Fioiii thise ict'. e\en if unquustiohod tho Disiilot Judge 
fek himself unablo to diaw the infeiunce tUst tho hnd in Hisputo belonged to 
the plaintiff The aigument of Mi Bianson boto'o wis luainlv bisod upon 
the issuinption that tho ougmal titlo of the pliuitift s iniostoii the Rajas of 
Sitara, to the Ian 1 in suit was H ic t pon v\lnth ttieio could he no question, a 
fact admitted in the case There h, howeao, we tiliiuk no a(lini'i<-iou to that 
effect on the part of the defendanr lu cioss o\ nniiition b\ Mio pliintitf he, 
after stitmg tint thelinii wi^tho uutstral propi if\ ol Ins voi)ito*s snd ‘ It 
is said that it wasacquiied by thou aiuistnis ihout 100oi 200 m us i^oirom 
the Maharaja of Sataia It w is queii, 1 hr u foi building a houso iml living 
there, as ^rail ir sites were given lo othoi pt )pl( b\ tl e M ih u i] i I i Iho same 
purpose’* Tho (Lfendant wi<- lieu no dou> I st itiug tho pt j id a tndition as 
to the oiigina’ ownoi'-hip of building lind in Sit\i v hut we ciiunot legaid 
4hat as in admission h\ him ot *ho j 1 unt ff s oivinii titU to tho lind in dis¬ 
pute ThoDistiict Fudge dolls with tlinpoint thus Duiin., tho soicieignty 
of the lato llaja he could doiihllrse dispose is ht tholI^ht pi jiti ot I'l vacant 
ground not boluiigmg to uiv piivite uidiviLiual iiut the plaintiff c uinot claim 
lights of a Bimilai mime The Distiut ludgi coriiirlois ihit this does not 
,trove the pliinliff s onginal title to tl o land \\ c do nut think tli it he has 
fallen into an enoi of law in this usport 

The evidence of user iddnccd |ji tie j 1 untiii is to liic effect that the 
Pirasnis faiiiiU who owrud i he u o on Hit oppe siu si lo o llu i ad used the 
1 md ID question by jil icing (ow dung ind iriiii uj on it iiid t cldti id furl and 
tethering catile theie Tl is it is siid wis dine In the peimissimi of the 
M ill irani ThoDistiict Judge si\s th it it is uiirutssm to question the 
tircui ipy of the e\ ideiicc that I’ai isuis itcc ived ptiiiiissu ii ti nrtle jiluntiff a 
mother to use tl o ground irnl did uso it We do no* by th it e' pussKii. unde' 
stand thst he fo^iid tho usei ind poimission as t tact hu*- lu c msulucd that 
.*is the giomid was [96] umnclosici si ch cs lul irts ol owntislup il they 
occuired, would not prove titlo Tiie p osumjirion v* hu h thi v might give tiso to, 
he considers to be robuttod by the tut tint P »tnis u od i piivy in tlu bamo 
land which the defondint now uses tnd by otlii i ic^-n < i ownoi hip which 
Potuih and his moilgiget obuigiscd o.voi il 

The issue of owneiship uisirig.fiom u*s of po ••ession wis tluicfoiu, a 
doubtful orie^ Tliete w is evuferuu both w ly The Dish ct ludgt Ims found 
upon it ifttr a c moIuI toviow of tho ovidcnco iii i stnsi ut ^ivoiii ihle lo the 
plaintiff We ronsider that th s tnibnig (t mi\od one cfliw ind.f ut) ib a 
finding with which upon tho piineiplos t > whiili wo h no idvcitid wc ciunot 
interfere The Distric*' Tudge has not in his ipdgtiu'iH uiiictly iliiided to the 
evidentie of the oldT man, Exhibit 4^ Tint witnoss j roves what ib not 
questioned, that tho land to the oist of the 1 u d iii dispute upon whicl stands 
the bouse of Bapu Sutar, belonged to the plaintiff s jiicdecossoi, hut he also adds 
that ne live^ ma tpara on uhat lind in i*r veicisod i tight of way o\ei the land 
m dispute and therefoio he says tint it bolongeu to tno s ime owner This 
evidence is of the samif class as th it ronsildcfl by be Disiiict Judge, and 
adds but little to it Even it wo sssomu hut tho Distiict Judge has not taken 
it into oopbideriktiqn, we .think th it it is not of suQicient impuitanoe to have 
altered hig yiewf, bat we do not feel justified in saying-that it was not present 
to hie mind though be has not set it out or direotly alluded to it, 
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As to the second point taken before us, no issue was raised with reference 
to it in the Lower Appellate Oouit. If we 'thought that upon the facts 
found it would be conclusive in fivour of the plaintiff we might, however, 
give effect to it in second appeal; hut we do not think that it is so. In or 
about IBHd the defendant’s predecessor Potnis sued Amrit Paiastiis in the 
Mamlatdur’s Court, alleging that the latter had disturbed his possession by 
piling sweepings upon the land .mi dispute and asked to bo protected in-bis 
enjo>inent of it, Hh did not appear on tho day fixed for the hearing, and the 
suit was disnnissod under si ctiuu l.‘l of Act 111 of 1876 (Bombay), Putnisdid 
notffle 1 suit to Hot rside this oi dor, and it is contended that after ihiee^oarshe 
by the combined oiieiafion of urticlo •47 and section 28 cf A6t XV ol [973 1B77 
lost his title to the land which then became vested in Ainiit Paiasnia. The 
cases of Ramch tvdra v Bhikihat, 1. L. R , G Bam., 477, and Chtnlo v. 

P. J. for 1S83, p 131, followed in cort.un iiuiopoited cases (Second Appeal 
No 889 of 18H9 and Second AppLMl No 901 of 1889J •iioielicd on in support of 
that contciition Tliev shew that an older made uudei section 13 of Vie Mainlat* 
dais’ Act disriii>-siiig a Hint on tho non-appearaiirc of tho plaintiff operates as a 
decision refusing iclief to the plaintiff, and that the plaintiff, if ho does not sue 
witiiiin thioe \aars to set <i'<ido such an oidei, ib ahsolutoR hound it anU 
cannot subsequentlv olit.iin lodiess in respect of the wrong complained of by 
oidieaiv suit. There is no hiidiiig here as to v\h<it occuiiod aftui the older of 
the Mamlatd ir dtsuiiibing the suit in iS83 , but it would ap| eai fiom the 
evidence of Potnis hetoicthe Bench ol ^lagistiateb contiadictiug Ins evidence in 
this suit and of the defendant given in this suit that xVuirit Parasnis did not 
remove tlio heap of rubbish 

The deleridant purcli.tsud the house of Potnis including the laud in dispute 
in 1889. In iS9() lie sued Ann it Paiabiiis and a seivant oi the plainiitl in the 
Manilutdai’s Court in lospout of a tuitlioi placing of luhhish on iho laud by 
Amiit Pai.ibnib, and ohtainod anordei, aftut which Aimit leiiiuiuil nut only the 
fmthei deposit of rubhibli but .ilso the original iiuap. Now, it may he that on 
the expir.ition*of three yu.ns lioiu the oidei ot the M<uiilardar in 1883 Potnis 
ctiuld not have coinpolled Ainrit to remove the heap. Probahly lie could not 
Inve done'•o. It mtl^ aho bolhat he could not Bien lavvfalR piocuodings in 
tho Mamlatdar’b Couit or in a Civil Court have prevented Ainiit tiom placing 
further luhhish ou thn 1 itid ^Vo give no opinion as to that. But wo fail to see 
how tins suit, tvliich is not to h i,ve it dechu cd that Atm it Parabuis or tho plaintiff 
isontiilud to deposit luhliish on the hind, hut is a snil on title by the plaintiff to 
eject the defendant, is affected hy tim diybio.i of the Mamlatdar in 1883, except 
in so far as the pioceedings and dnciue in Ins Court *in 1883 can bo relied on as 
proof ot‘title 111 Amiit Painsiiis and the'plaintiil^. For that purp^ise they wore 
relied on by the Suboidinato -Judge .nid weio before ‘the District Judge, 
[98] who no doubt took Miom into cunsfideratioii in coming to the decision he 
has ariivod at. 

This ground of appeal also fails. We must coufir,m the deoroa, of the 
District Oouit with costs 

Drctee confirmed. 

« , 

NOTES. 

I Bo^ alRo U901) 28 Bnm., 295; (1902) 4 Bom. L. R., 801, (1914) 251. C., 28C (Cal.), whore 
there is a full discubaion by MOOKKB-TUK, J., of the meaning of the expreBsion ' eons/ruefion 
of law ' with tefereiioo to clooamonts.] * 
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P4NDBAB1HAXB & 0 . V. mahabdbeham &c (1895] I.L.R. 21 Bom. 99 

f 

C3iBom.g8] 

. APPELLATE CIVIL 

Septetnbei, irt9,3.« 

PRliSENT • 

Ohibp Justice Parran and Mr. Justice Parsons. 

• -• t 

Pandbarmath and anothet, sons ol Pi’allioil, deceased.(Original 

Plaiutiifs) Apimllauts 

Mababubkhan &nd others.(Original JJefendAnts) Bospoudonts.^ 

Ejectment — Posseiston—Mahomedan Jamihi — bom, living with father—Dan-ee 
and execution against father - Svhseqiient possession by sum- Adverse 
possession—Civil Proceduie Code (Act X of lb??), 

* Sec ‘Wd— LimitcUon. 

Une AjtiinkL iii formcrlv owned the liousi' uid 1 iiid iii dispute He sold it to Gopal, 
%bo bold it to tbo plain till. AjuuLhiu, hovevd. continued m oeeiipatioii of tbu property. 

In 1879 the plaiutil! sued Aj<uukb<in <iitd Uop.il f»i posse .si'm .lud obtiiubd <i dtcrec. Ou 
Ctu Apiil IHKO, lu execution of Ibe diiiei bi was pul in foriual pob>-«.sMon by the Court 
under Btctioii iIGS of the Civil Proei duii Code ( \ct X ot 1»77) in tb« piuscnco of Ajtmkhin, 
who madu no objection. At the lime t,l tliise pnxi ■ dings, Vjunkbtil's soni (the present t 
defendants) were liviuc witb hiui in the bouse ana ihij couiniuid t<> do so bubsoqueutly. 
Ajamkban ditd iii Ibbfi lud his sons > untnuied in posse«siou of the piopeitt and cultivated 
it. Ou the ttb April IhOi, thi plaintiil lin ughi tbib suit to eject Ihum They pleaded 
that the buit w tb barred by liiniUtiun • nUmliiig that the txe'utioii prnci<edingb in 1880 
did not bind them, ts they weie no pailns to th it suit. 

/ield that as the present suit would ii it hive been btried igiinst \janikhan had he 
RUtvived, it was not b.trrod igtnist the duteiidtnt , whose rights were denied from him. 
*l'he defendants living with tlieii father h.id no iiidt pendent jiiridicil possession of the 
premibes. Tho father Ajtmkbiii wts tin only person in possi^si m. Tlu pos>esBion which 
the plaintiff Pralh.^ obtuuud through thi Court fioui Ajimbh.iii in IdBO operated .is well 
•VtgaiBRtthe defendant' fhis bons) as .igainst hnnself 

Second .\rPEAL from Ihe douisiou ol T. Hamilton, District Judge ul Sliolapur, 
reversing the decree of Kban S.ihob Kuttouji Muuchoi]i, Subordinate Judge 
of Barsi. 

« Suit in ejectment. The oiiginal.phintitl Pralhud bought the house and 
land in question irom onu«Gopal oiittho Hitb October [99] 1S70 ’It originally 
belonged to gno Ajarakhan, wdio sold *t fo (ropal, tito plaintiH's vondqi*. 

Tho plaintiff’was unable to obtain iiossossion and accordingly sued 
Ajamkban and Gopal for the pioporty in 1879, and on 15tli October of that 
year obtaineddecree for possehsiou On 6th April 1880, he was put in for¬ 
mal possession by t^e Court undor section 26‘3j:>i tbo then Civil Procedure Coda 
(Act A of 1877) in the procunco of Aiamkiian, who made no objection. At the 
time of these execution proceedings, Ajamkbau's th^ee suns (the present defend¬ 
ants) were living with him in tho bouse, two of ttiem being minors and one 
of them ab0ut*twenty-threo years of age, and the^^ and tho rest of his family 
continued subsequently to reside in the house with him as they had done 
previously and to cultivate the laud. 

Ajamkhau died in 1865. Ills sons too defendants continued iujiossesgion 
of the property itf questio n and cultivated it. 

*- * Biteond Appeal Mo, 3l!9 of 1894, 
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On the diih April 1892, the plaintiff broaghb this suit to eject them. They 
pleaded that the suit was barred by limitation, eontepding that the execution 
proceedings in 1880 did not bind them, an they were hot parties to them. 

The Subordinate Judge altowod the claim, holding that it was not barred 
by defendants’ adverse possession. 

On appeal by tlio defendants the Judge reversed the decree on the strength 
of the decision in Lakshmaiiv. Moru, I. L. B., 16 Bora., 722. *' 

The plaintiff preferred a second appeal. 

Manekshah J. Toleyarkhan, for the Appellant (Plaintiff):—We took actual 
possession through the Court and allowed Ajamkhiin to remain in possession 
as our tenant. In any case the sui!; is not time-barred by defendants’ adverse 
possession, itocauso the period oi twelve years had not elapsed from the time 
wo got possession through Court till we bled the prosont suit. Ajamkban’s 
sons cannot say that they wore in possession of the house in their own right. 
They wore in jiossession through their father. If Ajamkhan had been alive he 
would have boon bound to givo us posm>ssion. Ills sous are also bou’ud to do so. 
The ruling in Ijakihman v. il/orw, 1. L. B, 16 Bora., 722, is not applicable, 
becKUKO tlie parties to tiiat suit [100] were Hindus, wliile the law to bo coo,- 
sidorcHl in tho firosent case i.s tlie M.ihoinedan law. 

Ganqaram U. liele, for the Resjiondeuts (Dufeudiints).— Linder the Maho- 
raedauiaw the sons get an inteiTat in the property from tho time of their birth. 

« Their right to recover a share in tho projierty does not accrue to them by 
survivorship. Tho law allows thoin a siiecific share in the property as soon as 
they are born. Tlierefore we ‘<ubmit that wo weni in possession of tlie property, 
or at least some portions oJ it, in our own independent right. If our contention 
is correct, tlieu the phiintifl's claim either wholly or partially is barred by our 
adverse iiossossioii. Wo wore not parties to the decree passed against our father; 
therefore the duli\nry of possession to the plaintiff in execution of that decree 
cannot affect us. 

Farran, C J.:—It is not disputed that Ajamkhan was tho absolute owner 
of tile house and land in dispute. He sold the property to one Gopal, who, in 
turn, sold it to the plaintiff Pralhad. Tho conveynuco to Pral^ad is dated 16th 
October 1870. 

The jilaintiiT Pralhad being unable to obtain possession under his purchase 
sued both Ajamkhan and Gojial for tlio property (Suit No 407 of 1879), and ou 
the 10th October 1N79. obtained a decree ordering liim to be put in possession 
of it, OnthoCith .Vpril 1880, he was acoocdiiiglv placed in formal possession by 
the Court’s officer iiinler sectiuii 26:1 of the Code of Civil Procedure (Act X of 
1877) in the piusonoe of Ajamklian, who made no objection. Ajamkhan was, 
however, after this allowed to live in the house with his family as he bad been 
previously doing, • 

At the time of those exci uiion proceedings Ajamkhan had living with him in 
the house his tlwoo sons, tho piesent defendants, two of whom were) then 
minors. The third, the defendant Mahabubkhan, was a major, being about) 
twenty-three years of age. In .fnly of the same year the plaintiff Pralhad sent 
his men to plough tho land. Tliey were prevented from doing so by the defend¬ 
ant Mahabubkhan. The plaintiff Pralhad then took proceedings against Maha¬ 
bubkhan befoio the Magistrate, but ultimately withdrew his complaint. The 
District Judge has not found as a fact why it was withdrawn. 

[101]-Ajamkhan continued to occupy the premises until his death in 1885. 
His sons, the defendants, are his heiis. They continued to liye in the house 
and cultivate the land after their'father’s death. The present suit to eject them 
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was begun on the 4th April 1892. The only question is, whether it is barred 
by limitation. . • 

Tbdire can be no doubt that as against Ajamkhan the plaintiff Pralhad 
obtained ];K)B8ession on the 6th April IBBO, though Aiamkhan and his family 
may not have been actually turned out of the house— kunjU Htngh v. Bunwart, 
I. L. B., 10 Cal., p. 993 ; Joggobniidhu v. Buraanund, 1. L. R., 16 Cal., p. 530, (a 
Full Bench ruling); Venkaf' Ofnanna v 1. L. B.. 10 Mad., p. 17. These 

were cases of symbolical possession. Tim present is a stronger case, as the 
plaintiff was put in actual possession —Jiaimhaiuita t. Kavjt, P. J. for 1895, 
p. 140; I. L. B., 20 Bom., 351. The Listnet Judge has, however, held that these 
proceedings did uot affect the defendants, the sons of Ajainkhau, who were then 
living in the house as they wore not parlies to the suit, which rosulted in the 
execution proceedings of the 6th April lUBO. We are unable to agioe with 
that ruling. The defendants living with tlieir father had no independent 
juridical possession of the premises. The taklier was in the o^o ol the law the 
only persoa in possession, iiis wife, his sous and Ins servants would, as to 
possession, stand in the same category. None ui them though occupying the 
premises can be said to have been in juridical pohsessiou of them or indeed in 
possession of them iu any sense ol tlio term. 11 dispossessed otherwise than 
by due course of law they could not have been replaced in tlieir occupation by 
proceedings before the Mamlatdar or under the Specific Relief Act, section 9— 
Nntto Ball v. Bajrndro, 1. L B., 22 Cat., Tlie posset-aion which the 

plaintiff Pralhad obtained through tlie Court fium Ajamkhau ojiurated as well 
against bis dopoudeuts as against himself. The case would ho (litteroub if the 
SODS bad been in indepoudout possession ol any part ul the piounsus. They m 
that case would have boon in tlm position ol third parties who would not have 
been affected by the decrue and the formal possession given under li—Jtiunjit 
Stngh v. bunwart, I. L. B., 10 Cal., p 993. Tiiat is the distinction between the 
present case and the case of Lak5/t-Cl02Jman v. Muru, 1. L. B., 16 Bom., 722, 
relied on by the District Judge, The son in that caso, who was a Hindu, was 
'n actual and apparently in juiidmal possession of the land of which ho took 
the crop. The judgmont-dehtor, the father, was not in possession. It was, 
,tlierefore, bold •that the symbolical possession taken by liie plaiutifT did not 
’affect/he son, who was nut a paity to the proceodiugs. The facts, theughtbey 
have an apparent resemblance to, ate really diliereuti Irom tiiose m the prosout 
case. 

As the suit would uothavo heon haired against .\|amkhar had be survived, 
it il not barred against his sofas and'dioiib whose rights are dfriyed from him. 
We reverse the decree of the l^iowair .\p})ol!i.te Cnuit airl re->torc that of the 
Subordinalie* Judge with coSts on th*u Uelonaaut No. 1 in this and Mju Lower 
Appellate Court. 


Vci tec reversed. 



l.L.R. 21 Bom. 103 


UAtiAPA SIDAFA DBSAl V. 


[21 Bom. 102) 

'' APPELLATE CIVIL, . 

■ • 

T/sfi 2nd Octobe), ISOS. 

PlthSKNT: 

Chief Justice FAimAN, and Mr. Justice Parsons. 

1 , * 

Malapa Sidapa Desai.(Original Dofendant No. l) Appellant 

vrrsuh 

Devi Naik.(Original Plainlitl) Respondent. 

A ' ^ 

Praottee—Procedure—Ctvil Piocedure Code {Act XtV of lSb2), Secs. 365 and 
366—Begulation VIII of IS27, Secs. 7, 0 and 10—Act XIX of 1841, 

Sec 9—Act VII of lS7i, SVc is-Death of aitpeUant—Administrator 
of the propeitu of the deceased placed on the 

rexoid —Abatevi>‘nt of appeal. ’ 

An admiiiistritor appomtod undc’r soctuni 10 of Bi'gulatiun VIII ol 1827 does not by 
such aiio«appointment become thi lig.tl r< prcsc ntativc ol ttin dcceabcd, or entitled to contmav 
an appeal filed by him. 

Appeal from the decision of Rm Bahadur G. V. Bhanap, First Class Subor¬ 
dinate Judge of Belgauin 

In this case the plaintiff obtained a decree in the lower Court. Tlie first 
defendant (appellant) who V7as a oiiuor and w.is lupresonted by bis guardian 
ad Litem A. P. Vardraj, the NaAn- of the District Court of Belgaum, appealed 
against the decree. On the 7tlj M<ich IH91, while the appeal was pending 
the appellant (delend.iLt No. 1 j il.od. 

[103] On the dth boptombor 1891, A P Vardia], the Nazir of the Dis¬ 
trict Court, applied to bo placed on iibe loooid as the legal representative of 
the deceased, as he liad been appointed administiator ol his property under 
section iO of Regulation VJII of 1S27. The Court passed an ex-parte order on 
the 14^tb September 1891, granting the application 

The appeal now came on lor hearing m the Iligh Court . 

A preliminary objection was takju ior the respondent fplaintiff) that the 
Nazir bad been improperly placed on tberecoid as the legal representative of 
the deceased appellant, that there was no proper representative on the record, 
and that the appeal must, thoieforo, abate under section 3G6 of the Civil Pro¬ 
cedure Code (Act XIV oi • • 

M. Mehta vMtli C hhandatkar loi tlie Respondent (Plaint¬ 

iff).—The question j-. wiieU.ei an adm.nistrato/appointed undcir section 10 
of Begulation VIll of 182? is thi legiliopiesentative of the deceased'appellant 
and entitled as such to be placed on the iscord and continue the appeal under 
sections 365 and 682 o* the Civil Frocedui'o Code. Section 10 of the Begulation 
has made provibion ioi the appojnfujtnt of a person to ta^e possession of the 
property ol the decoasud until the pioner heir comes forward. But that person 
cannot sue or defend a suit foi the deceased. The explanation to section 366 
of the Civil Proeednie Code shows that the meie appointment of an adminie- 
^ator cannot make him the legtl repi eseutativo of the decea&edi but when 
he gets possession ol the piopeity of the deceased, he cun be treated as his 
legal representative liable in respect of such property. 

(I'ARSONS, J„ refoired to Shttpai Itamckandra v, Vithoji naXtlA 
Malharji, 4 Bom. H. C. Rep., a. C. j., 178.1 ' ' 


* Appeal Mo. 64 of 1893. 
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Iimrarity, with Manekshah J. Taleyarkhan for the Appellant (Defend*; 
ant) :—The administrator is responsible for the property of the deceased nntil 
the heirsiappear. It is his duty to recover property in the hands of other ; 
persons. He could have filed a suit, and if so, Im can conduct an appeal. The 
order allowing the administrator to be made a party is equivalent to his being . 
(104] appointed to conduct a suit as provided by section 367 of the Civil 
Frqpedure Code. Mir Ibrahim v. Ziaulnisaa, L. B., 12 Bom., 150, show^i that 
the administrator represents the estate and fie is the proper person to sue. !^e 
ruling indicates that an administrator is supposed to be given the same povrers £ 
which he could get under section 7 of the Begulation, which provides that a | 
person bolding a certificate of heirship can sue and obtain judgment. The 
analogous oases of curators and receivers should ha followed. 


P, M. Mehta, in reply:—Section 7 of the Begulation provides for a certifi- . 
cate of heirship and empowers the holder of the certificate to sue. But section 
10 relates to the appointment of an administ;.'ator, and does not authorize him 
to sue. Thg analogy of receivers and our.itor3 does not hold, because they are 
expressly authorized to bring and defend suitj. The lippeal must, therefore, 
abate under section 366 of the Civil Procedure Code. 

* Parsons, J. :—The appellant died on the 7th March 1B9-1. On the 4th 
September 1694, A. F. Vardraj, the Nazir of the District Court of Belgaum, 
asked to be placed on the record as the legal representative of the deceased, as 
be had been appointed administrator of his property under section 10 of Begu* 
lation VIII of 1827. An order was made on the 14th September 

1894, granting the application. 

It is now objected that as under section 365 of the Civil Procedure Code 
(Act XIV of 1882) rio application has been made by any person v«bo was the real 
legal representative of the deceased to liava his name entered on the record in 
place of the deceased appellant, the appeal must abate under section 366. It 
seems to us that the objection must prevail. Section 10 of Begulation VIII of 
1827 appears to contemplate the appointment of a person to take charge of pro* 
perty of which the Judge is actually in possession by means of bis officers, so that 
it can at once be delivered over to the administrator and afterwards to success* 
fill claimants. It does not oontemplate bbe necessity of any suit being brought 
either , s obtain or to maintain possession, and it gives no power to sue to the 
administrator. The grant of such a power seems necessary. Accordingly where 
[105] suits have to be brought we find that express power to sue is given as in 
section 7 of this regulation and in section 9 of Act XIX of 1841 and in 
seotfon 18 of Act VII of 1874.* By appointment the admiuistraV»' does not 
become in any way the representative of the dv ceased person. He is merely the 
custodian pf’tbe property in existeuce'and in hand for a time until the rightful 
owner appears or the property is '='>old under clause 1 of the section. The 
decision in Mir Ibrahim v. Ziaulmss/r, I. L. B., 12 Bom., 150, is only a ruling 
that as long as qn administrator appointed under section 9 is in existence, alleged 
heirs cannot sue. The opinion expressed that the authority given to the adminis* 
trator under section 9 must bo understood to be the same as under section 7 is 
an obiter dictum, and we do not consider it applicable to the case of an 
administrator ajppointed under section IQ. 

Under £he provisions of section 366 of the C ide of Civil Procedure we 
must, therefore, pass aotorder that the appeal abate and award the respondents 
the costs incurred in defending this appeal to be recovered from the estate of 
the deceased appellant, , • , 

Order that the appeal abate. 

- « 
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APPELLATE CIVIL. 

Tk3 Stud October, 189b. 

Present : 

Chief Justice Farhan and Mb. Justice Parsons. 


Chenava.(Original Defendant No. 2) Appellant 

versus 

Basangavda.(Original Plaintiff) Beapondent.' 


Hindu law — Adoption — Ltngayats—Adoption in 
dwyamushyayana form—Divided brothers. 

Amongst Liijg.iyals the dwnamushyayana form of .adoption is uos obsolete. The 
adoption can take pUcc in cases in which brothers arc divided as well as where they are joint, 
Second atPEAL from t(}e decision of J. L. Johnston, District Judge tf Dharwar, 
confirming the decree of lUo Saheb M. N. Nadgir, Second Class Subordinate 
Judge of Huhli. , 

Tlio plaintiff and defendants were Lingayats. The plaintiff' sued to 
recover possession of certain lands and houses, alleging that [1063 his uncle 
Gulangavda, the divided brothei of his father, had been the owner of the 
property. Gulangavda had adopted tlie plaintiff as his son and passed a 
waraspatia in his favour, giving up to him all his property, including the right 
to serve as patel. The plaintiff' stated that he had thus become owner ot the 
property which was during his minority managed on his behalf by defendant 
No. 1, Gulangavda’s widow, and that on altaining majority lie had requested 
her to make it over to him, but she in collusion with the other defendants 
refused to do so. 

Defendant No. 1 denied the plaintiff’s adoption by Gulangavda and 
contended that she had no knowledge of the execution of thowaraspatrahy her 
husband, that the waraspatra could not be acted on fur want of consideration, 
and that the plaintiff bad not acquired any title under it. 

Defendant No. 2, Chenava, the daughter of defendant*No. 1, put in nc 
written statement. 

At the trial plaintiff’s pleader stated that the plaintiff had been adopted 
as dwyamushyayaiia sou, and that he based his claim on the waraspatra also. 

The Suboriliu.atu Judge found that the plaintiff’s adoption by deceased 
Gulangavda ai* dwyamushyayana .-on wits provo'd, that the waraspatra sued on 
was proved, and that the plaintiff had acq'uired ownership of the property in 
suit. Hu, therefore, allowed the chum. * ' ^ ‘ . 

On appeal by defendant No. 2 tlie Judge confirmed the decree. 

Defefadant No. 2 preferred a second appeal. 

Shivram V. Dhandurkar, for tbs Appellant (Defendant No. 2):— Three 
points arise in the present case: First, whether the adoption was mado'in the 
dwyamushyayana form as such. 

IFaRBan, C. J. Both the lower Courts have found as a fact that the 
.adoption was made in that form. Thu question, therefore, cannht he re-opened 
in second appeal. I ^ 

Secondly, whether the adoption is valid, the plaintiff being the only son 
of a divide^ brother; and, thirdly, whether such form of adoption is valid 

in this age. ' ' 

, .1 ~—•- - ■ 

* Second Appeal No. 327 of 1894. 
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[107] There is also a voaraspatra executed in plaintiff’s favour; but if the 
plaintiff’s status as the adopted son fails, then he would not get anything 
under the waraapatrat because it was executed in his favour in his capacity as 
adopted son. • 

[Fakban, C. J., referred to Dasava v. Ltngangauda, 19 Bom., 428.1 

In that case a custom as to this kind of adoption was set up, while in the 
present case the plaintiff does not rely on enstom. Dwyamushyayand adop* 
tion can take place only when the brothers are united, and there must be an 
express stipulation at the time of the adoption that the adopted boy is to be the'* 
son of the two brothers—West and Bidiler, page 1134. But when the brothers 
are divided, then,* we submit, that ovet» with such express stipulation no 
dwyamushyayana adoption can take place. If two brothers nre undivided, and 
one of them has got a son, then that son has the chance of succeeding to the 
estate of his sonluss uncle , but if the brothers be divided, the chance is very 
remote. The son of the other biother may subsoiiuentlv come in as a 
reversionei^ but not directly as an heir. We suhniit that this is the principle 
on which dwyamushyayana adoption is allowed. 

^ Next we contend that this kind of adoption has become obsolete, and is 
not now recognized— SrimaU Umn Deyi v. Gukoolanund, L. R , 0 1. App., 40; 
Nilmadhuh v. iitshumber, 13 M. 1. App., 65 at p. iUl, Mandlik’s Yyavabara 
Mayukha, p. 506. 

Narayan G Ghandavukar, for Respondent (Plaintiff) :— Nilmadhub v. 
Bishumber, 13 M. I App., 85 at p. 101, suppoits our case. Boo also West and 
Buhier, p. 898, 

(FarRAN, C. J.. referred to Vaiudevan v. The Scctetayy of State, I. L. R., 
11 Mad., 167.1 

The adoption in the dioyamn<ihyaytmn form w'ould be good even in the case 
of divided brothers, bocaubo tiiey can re-unite. 

FarPan, C. J.: -Tho plaintiff as tlio adopted son of Gulangavda, 
deceased, brought this suit to recover (‘erlain lands and houses at Hubli from 
Marilingava, tho widow, and Shenava, the daughter ot Gulangavda. The 
parties are Lingjiyats. 

* [108] Gulangavda, who was married and had a daughter, was divided 

from his brother Eenchangavda. The plaintiff was tho only son of the latter. 
His allegation was that he had been adopted as dwyamushyayana sou by his 
deceased uncle Gulangavda, and that he was, therefore, entitled to the property 
left* by Gulangavda. Both tho lowiqji' Courts havo iound the adoption of the 
plaintiff in this form to bo*provod. •Buch a finding of fact is binding in second 
appeal, and there is, besides, ano reason for questioning its correctness. 

Before us it*is contended that the plaintiff’s adoption made in the 
dwyamushyayana form is ineffectual «n the grounds (1) that such .adoptions 
are now obsolete and cousoquontly invalid , (2) that they cannot take place 
betwqpn divided biothors, t. e., that a sonless llindu canuot adopt the only 
bOn of his divided brother by the dwyamiishyayava form. 

It was also urged that the adoption was not at the time ofsthe ceremony 
pronounced to be in this form; but tl^o evidence does not support the latter 
oonteutioD.* * 

We feel unable to bold as a proposition of law that dwyamushyayana form 
of adoption a son is invalid on the ground that it is obsolete. We are not, 
of course, referr’ng to the^ dwyamushyayana son described in tbe^Mitakehara, 
Chapter I, Beotjpn X, who is not lecognised in Ealiyuga age (West and Biihler, 
8rd edition, page 879)f but to the son adopted to fill a position auelogons to that 
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• which BQob a son occupied at the time when he was recognised as one of the 
twelve classes of sons. The argument of the appellant’s pleader is based 
chiefly on a passage in Mr. Mandlik’s Translation of the Vyavahara Mayukba 
in which, commenting on the passages in that work (Chapter IV, sec. 5, pi. 
21'25) relating to the dwyamushydyana form of adoption he says (p. 506}: 
“The result is that the conclusion arrived at by the Madras Sadar Court appears 
to me to be correct, namely, tha^ the dwyaimishyayana form of adoption is not 
recognised in this age. At any rate, whatever may be the theory, it is so in 
It practice.’’ 

Adoptions in this form are doubtless rare, probably because, as pointed out 
by BaNaDR, ,1., in liasava v.Linqa-^igauda, I L.B., 19 Bom., atp. 455, this form 
[109] of adoption has not as great religious efficacy as the dattaka form. That 
learned .Tudge, however, recoguisos the form as still existing “ though generally, 
if not altogether, obsolete in this Presidenoy.” JaRDINE J., in the same case, 
after referring to the principal text-books and decisions upon the subject, says 
(page 467): “ On consideration of these authorities I am not inclined to hold 
that the dwyam^iahyayana son is obsolete in this age in the southern parts of 
the Bombay Presidenev.” Mr. .1 notice Banade refers to one instance (page 
453) as clearly proved bv the evidonce which he was considering of an adoption 
in this form ; and that evidence was consistent with there having been others 
(page 454). There is a considerable body of authority in favour of its present 
existence. Steel’s Law and Cu'itiom points to it as not unknown—47, 384, 45, 
183. In West and Buhlor (pagoH9H) the learned authors say that “ from personal 
inquiries it appears that he (the dtoyamushyayana son) is not at all unusual in 
the southern districts of Bombay.” On the Malabar Coast it was proved in 
Vastutevan v. The SeerHary of htate, I. L. B., 11 Mad,, 157, to be the ordinary 
form recognised thero. Mr Mayne (section 160) says that the weight of 
authority in opposition to the statomout (that it is obsolete) seems to bo over¬ 
whelming. The authorities which be refers to. boar out iiis viow. The slokas 
cited by him from the Dattaka Mtmansa and tlie Dattaka Cbandrika are rooog- 
niaed by the Privy Council in Sumati Uma v. Ookoolanund, L. B., 5 I. A., 40, 
as declaring the law upon this subject (page 50). That, however, was a Bengal 
case, but these treatises are current in Bombay. As, therefore, this form of 
adoption is permitted by the sbastras and is recognised by current Hindu 
M treatises, there is, we think, no reason why it should not be recognised'by the 
t Courts of law in this Presidency. There is, in our opinion, no legal impediment 
to its taking place where in places in wfiicli it is not unknown parties resort to it. 

As to the second ground urged by tbo appellant, we have not been able to 
find any authority in support of it. This kind of adoption appears to be allowed 
as well in the case of a divided as of an nndividori brother. The reason why it 
is more common in the former case, we have already referred to. 

[ 110 ] To assure tliu efhict of the adoption in this case the deceased 
executed a waraapatra in the jilaintiff’s favour. We do not regard that as indi* 
eating on his part a belief in the inadequacy of the former rite. 

We confirm the decree with costs. 


Decree confirmed. 


NOTES. 

[ Ab ngtaiedutayamushyayana adoption see also (1901) 2S Bom., 637.] 
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C 21 Bom 110] 

APPELLATE CIVIL 

The 8th Ootober 1896 
Present 

Mb Justice Iardine and Mr JnsTicii. B^nadb. 

• - • • 

De^ai Ranohhoddas VifhaldaB and others (Oiiginal Defend ints) Appellants 

• versus 

Bawal Nathubhai Kesabbai and otnors ^(Original Plaintiffs) Bespondents.* 

Htndulnw — Widow — Daughter—Cuitom proof of—Erelmtun of women from 
mcoeuton -Oohel Girassiai —High Gouit Sfconrf appeal — 
Intiilerenee in seeoi d appeal utth findings of fact based on 
• loioug VKH s of Iota —Limttatioi 

Uathilhii I (r brl Giras la died in r ibout 1866 Itiving i widow Idotiba and a 
d^oghtd Baibt i d p ss ssed of ceit im 1 inai Molibi died in 18l 7 In 1890 th plaintifis 
who Wirt divided collaliril if Uithitbii sitd t rccivcr the lends ilUging that they 
suiCLeded tboKto (w thi-death of ilithibhai wid w tnd daughters being xclu td frim 
inbcrtiiii iccording ti the LUsl in im iig Ibi Gjhtl Giru us Ibo U we'Courts f uiid that 
the landb w rc ntvtr in pUintifl p ss ssi in tbit M tibi held them till Diumber 1882, 

since which time defend ints N) 1—J hil them in th ii njcjmctit as puicb vbcr fi ni her , 

that the C.U t m pr 1 \ 1 id d di ightr but n ■, widow* Ircm inbi riianee ind that the 
cltim was within time b mug d n iiitdc within twdvt years of the daith of Metiba On 
sre ud tppe il to tht High C art 

lltld 11) lb it lb ill g 1 eu I nn xcluding la ighters was not pi »t 1 

(if th it the pi iintifis h all 11 t hiv b n allowed to shift th< List ot their cl um from 
an illigcd oastom which txcludid b tb widowk ind daughtirs to one which cnly excluded 
daUr,htr rs 

(1) tbit since limitali II mils beipxdiodt the pUintiffs claim as thev m ide it ind tried 
to pm it, Mjiiiba s pcsitssnu wis ilv rbetithcni and being for m n thin twelve jcars 
barred the suit * 

If tb dicroe appealed igiinst is bis d u wrong vicW'i af the liw cl eiideri « or on a 

mi c n iptioii of (he cm n whub Oi Priii Cou icil nl the High ( art hue d fin d as 

to hew ispecial cast m nould b pr ved the High I nr^ will ii t rfir in c id tppeal 

111] Bavmi, \ L%t iiiujnt /a 1 L K 19 Baui 4i8 lihiqvii das v Rijmal 10 
Bom* H C Rip ill S/ti i/i7;ii^7i v tintkoiiriv 10 Bum H C Rap JM and 
NuFliis/ov Beeichundtr 12 Mao T Ap “I’l rtf rriJ ti 

bECOND APPEAL fnom thi decHion ol Diy n mi Gi Inn li \cting loitit Tutigt, 

of Ahmeclabad 

• • 

One Hathibhai, a Guliel Giiassia duel intestate in or about 1H66 itChitia, 
leavin{* a viidon nagied ^totibi and a dau{,htoi Baiba him siiniving At the 
t me of hia death he lAas pnascssed of a lortain gatden and a held which were 
the subject matter of this suit 

Id 1H82 the widow Motibi sold tjns g udeo and held to the detendauts 
Nob 1—6 * In 1887 she died 

The plaintiffs were (descendants in the third and fouith degree from the 
brother of Hatbibhai s paternal grandf itfaer and wero divided in inteiest from 
Hathibhai In 1B90 they bj^ought this suibto set aside the sale to the defendants, 
alleging that b^cufitom they werr entitled to nathibhai’s pioperty at his death 

e * Beoood Appeal No. 426 of 1894 

fC ^ . i ,N1 ■ c 
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to the exclusion of his widow and daugliter, that they had obtained possession 
ot the piuperty after Hathibhii’s death, and that the sale by Motiba was Toid 
The defendants denied the illogod custom and alleged that after EPathibhai's 
death Motiba had rightful piissesbioii of the pioperty and that she had sold it 
m order to pay her husband’s debts 

The Subordinate fudge held that on the death of Motiba the plaintids by the 
oustom of the Gohel Qinssiis vteie entitled to sueceadas heirs of Hathibhaito 
the exclusion of his daughtei Baiba Ho, therefore, allowed the plaintiffs' claim 

On appeal the Acting Joint Judge of Ahmedabad confirmed the decree 
of the Subordinate fudge He obsoived — 

“ The plaint set ap d custom am mg the Qohel Qirasmas oxcludmg females from bucoes- 
sion, and the pUintids wituc bts give in%i incoi m which widows and daughters had not 
aaooredtd 11 wis idioitted he rc bifor ini bv Mr Vuijrii wh i appeared for the plaintifib, 
that tno etidcuc rigatdiiig the cvclitiiim of widows wi i oniiieting Bvrn those witnesses 
who asscrlci thiic bYclusioii h id 1 1 idmit th it tht y wen i iilitl d t > maiiiti ii tnoe and to the 
marriHgt expcnstof thiii diugbUts whilst ithii idinitt d that bht wiCows ol certain 
separited (. 1 lIiS<■ll^ bad enjoyi J tin ir pr p ilt All the wiLmsses bowivci igtted that 
tL'ri was no tw m which i diughtci hid [112] inh iif 1 her I itlur’s piop rl>. The cei 
dciieiciithi point IS ronsistent lud hi- ir t b(>cn r< butted, lud 1 agric with the Subordi 
uitc. Jud^i th It IhiB oastoni IS prosed * * * Cmiiigtitb thii 1 point ( if limitation), 

it was signed here that as the pliiiitifl sit up t light I sucitcd t llitUibbii (lit po^'Seb 
bion 1 1 Hatbihhai s wid m w is i Ivi rs f r m in th in twi Ivi ye ic. tuJ thi suit wis, there 
fore birred In the lower f niirt fanwesor tbeie wt'- in eapres issue friiiiid is to \thcther 
the pliintid were iitbihhii sboiis iftcr th dtilhof Metibi and this issue was decided in 
their lav mi It is idmitled th it the suit is within tim if thr p iiid if limit ition is calou 
lated from the date of M itibi's death It is true that the pi iiitlifls si t up i custom i icluding 
Bvon Motiba fiom the succcsbion But locking to the fict that in expres issue wasfrimed, 
by which praetuall) this contmtic ii wis waived end ^h fict that the i istom ictuilly found 
piovcdgiM i right to the pliiiitifis to succeed onl\ on Motibi clcith 1 cm not bold that 
the suit IS time barred ” 

Against this decision defendants preteiied a second appeal totheUigb Court 
ftraa^on (viitb him Govaninaiuam \t fuftathi) foi Appallints (Defend 
tuDh) —Plaintiffs sot up a custom excluding ivuoien gineiafh as hens Tha}i 
weie not able lo piove tins hioid illogation Tlie\ ouglit nob to have been 
alluwei b\ the lowe Couits bo shift tin basis of llieiu cl inn from the alleged 
oustoiu, which excluded both widows ind rliughters, to one which onh exclucles 
daughters Leatkt^ v NewtU, 4 Ptico, 3')<j it jj 370 A paib only of a custom 
cannot he piuve 1 The illegatiun as tb i oustom paust succeed is a whole or 
Pail entuely. A family custom to bo liqld biudiug must bo disbimtly proved — 
Patel Vandiavan Jekisan v Patrl Mamlal Chumlal, 1 Tt B, 16>Bom , 470, 
haijt Vinayakrav Jtuuivnath bhankarsett v Lakshmtbat, 1 L B, 11 Bom , 
181 Tho plaintiffs iuno nivi nut proved any single instance in which the 
laughtei of i deceased *iohal (Inassia cliimed agiinst bia separated kinsmen, 
ind her cl inn was disallowed Tn the absence of such evidence tho lower 
Jouits weie bound to presume that the lules of Hindu liw applied, and that 
?niha, the daughter of Hathihhai, was Ins heiress at Motiba’s death. 

Plaintiffs cannot, then, succeed fh this suit as reverbioners, b,eoau8e at the 
leath of the daughter they may not be alive The defendants were entitled to 
dead & jus teitn—Ohawlrabhat v Sanpapa, P J, i875, p 312 The lower 
>ouits have accepted as proof of oustom what is no proof according to las. The 
ligh Court lb [il3] not bound by findings based on such ii^bufiicient evidence, 
t can interfere in seooijd appeal see Luehtneshwar v Manowan, L. B, 191. A., 
8, and Bamgopal v. Shamkhaton, L B, 191 A , 228. tAa regards limitation, 

A » 
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the ease put forward by the plaintiffs is that they were in possession, and nof' 
the widow4 As a matter of tact it has been found by both the lower Courts ^ 
that it was the widow who was in possession and not the plaintiffs ; that is. 
her possession, according to the plaintiffs' own base, was adverse to them. 

P. Af. Mehta (with him Sitnnalh Goptnath Ajinktsa), for Bespondents 
(Plaintiffs) :—A distinct issue as to the custom was rained and decided at the 
triftl, and it was not alleged by the dofendaAts in the lower Court of appeal 
that they were prejudiced by the form of tho issue Tho fact that the daughter , 
has not come forward to claim thei pro^ierty after Motiba’s deatii, shows beyond ' 
the possibility of doubt that she knovv the custom was against her Otherwise 
‘ she would have claimed. • 

As to limitation, the District .fudge holds and with good reasons, that 
the claim is not time-barred. 

Jardine, J.: -The lands in suit belongod to a Gohel Girassia named 
Hathibhai who died on some date uuascertamud by eitiier of the Oouits below, 
but which bias before the execution ol the deed of Male on the 2()th December 
1882, by Motiba, his widow, to bhe clofendautM Nos 1 to Sj. The plaint says be 
^ied in Samvat 1019: the Subordio ite .Judge wiiting on .4piil SOtij, 1891, 
says ho died twenty-five yeaia before. 

The plainfffffs are descondants in the third and touith degree from the 
brothers of Ilathiblini’s pnterual grandfather. Tliev were divided lu iiiterobt 
from IlHthibhai. It is -idmittud that llatliihhai left a widow, Motib t, ban surviv¬ 
ing Tho plaintlfts denied or ignored the fact that ho also left a daughter 
uauied Baiba : but on issue raised, the fact was proved and she appeared as a 
witness Bv tiio Hindu law, the pliiititiffs .ire not entitled to succeed as heirs 
to the exeliisum of tiie widow and liio d.iughtior Tfiey '.a\ tfiat the widi.w 
died on the 2Gt)I Novemlier I8H7 Then plaint alleges what was found to 
be unprov‘*d, that they took possession in Samvat 1919 on Hathihhai’s death, 
and that [114] tihes supplied Motiba with iond and la ineui,. This was part 
of then case, as they pleaded a custom whicii excluded the widow ol a divided 
brother as well as d,iughter. As to tb.s part ol the plea, the )udgmeiit of the 
Subordinate .liidge, liao Shell WadilalT. Paiikh, is halting He observe'- tint 
ut'ooi of possebsioli hy the plaintiff-, upon llathihliai's death to bhu exclusion of 
Motiba would go a lung way to proie Ihib patt of the custom Then he finds 
iig.unst them, as to the alleged pos&e-.-.iaii, a luattei ol fact nob so per]il( xing as one 
ol special custom. Then ho ohstrvea . “ It may hi said t.hat e\eu if Motiha was 
excluded hy the oustom. hei possession w.is not distuibid till hoi death, and 
tho cust >111 was not-ixeii’ised ag mist ncr Hei uiijoMueutof tliopioperty was, 
cf eonrsn, like that of an ordinary ifirnJu wi(«ow and she could not he empow¬ 
ered to a greater e^^tent ’ It is not easy t( form an opinion whether the 
Suhordiuate .fudge believed there wa -i custom to excluilu widows oi not. 
All that he has to say about limitatiofi and adverse ponsessiun is confained in 
the following sentence .—‘‘ Motiha died in Bamvat 1941 .md, tiiureloie, the 
claim is certainly noli*time-barred. 

The Subordinate .Tudgo found distinctly on tlio evidence that tliere is a 
custom which excludes a daughter from inheriting her father’s pro|)orty. This 
is on an.issue ok a vague an ! dangerous kind which widens tho area and favours 
shifting of ground, vis.: 

" Is it proved that according to Hindu law and custom, tho plaintiffs were 
the lieirs of bhe deceased Hathibhai at the time of the death of his widow 
Motiba ? • • • 

The pluiuti|[s were nevertheless allowed to support.tbe case stated m their 
plaint that the euston^ excluded all women and widows as well as daughters. 
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I Id appeal bhe Joint Judge, Mr Dayaram Gidumal, raised th» issue of 
|[ custom in 1 f( uiid as follows — • 

' The pi tint up « custom among tbo Gohel Girassiai cxoluding temiUs f/om suaoob 
' Sion, and tb pluntiSs witnc&scR gavo instinoi s in which widows and daughter!, bad not 
> tuctecdid It was admittedbteo boforo mi by Mr Vuripai, who ippuand for theplamtifis, 
tbiit tbi evidence regudiug the exclusion of widows wis eonfliiting Lvon thoee witnesseb 
wh > i Rorted their exclusion h id to atlaiit thit the> were entitled to maintenance ind t& the 
marriigc expenses of their diugbters while others idmittod tbit the widows ot certun 
separated Girasbia* had enjoyed (heir properly AH the [ilBJ witne sos, however, agreed 
that there was no ( isi iii which * diughtei bid inherited her father h prjpeity The 
evidence on this point le consist nt 'ud his not bteu lebuttod md 1 igieo with the 
Bubordinato Judge that this i ustom ib proved 

He do lisas follows upon blie issue of limitation — 

It wib irgued here thit as the plunliils set up a right to sueieed to Uathibhai, (ho 
poBsesHion of Fithibhu b widow was idverse foi more thin twelve yeirs, ind thi buit wa , 
therofoie biried In the lowei Couit however then was iii exprihs issue fumed as to 
whether (hr plimtiffs were Hatbibhai b hcirsaftei ihi de ith I M (ibi iiid this issue wu, 
decided in their tai lur It is idmitted (hil thi suit is w thui i me il the period of limits 
tion is ealeulatid Itom thedato ui Motiba s tiealh Ills trui that the plimtiflb set up a 
custom exeluding oven Motibi from the sucoes i m Lut looking Lnthi iiet th t in express 
isbue wab fi imcd by which prietieailv ihis inntentioi wis uved tua the f set th it the 
oubtem actuiiiv found proved give i tight t tbr plaiutili t suiuied only onMotibii, 
death 1 cannot hold that *he '^uit ib lime barred 

The Joint Judge oiis, in oui opinion, in piesumin,* Ihiil the plaintitta 
waited then cl nm, vtc , tint, 1st, they wcie untitled to eueeued asowiieis, and, 
2nd, aotuaU> aid so succeed to the exilusiou ot Motiba on bhu death of Hathi 
bbai Most ot the Suboidinato ludge s judgment consists of a dscubsion ot 
the evidenoo tbuv iiisibted on biint,iiig to piuvu Lbuso two pomtb 

Mr Branson tor the appellants dotendaiiN hi„ uos that tiui Giuitb below 
have uried m letting the plaiuLiifb shift ttie basis i f then eliim lioin an alleged 
custom whioh excludes both widowb uid dHiightets to one whub does not ex 
elude any woman lelative, but dau^bteis— LeathiS \ 4 Piice iitp 37(i, 

As the plaintitlbiau succeed only on the btiength ot then own title, be uigub 
that the Oouils below sh uld have locogni/i d tbo title to bu in B uha at Hindu 
law, Gkandrabhat V nangapa 1’ J lor 1875. p 312 a iu% kHii, and that 
this eiroi bis lusultud tioin then acce)iting as pro it of custom what is not pioof 
tbeieot m the uto of Ibi law which mi' takes are bucli as this Court mscooud 
apt'teal can couuct Laenme^hwar v Manouar, L 'E , 19 I A , 48, and Ham 
gopal v' Shamikhaton L R 19 1 A , 228 We are of ppinion Jihat, if the 
deiree appealed against is ba-.i:0 on wioug views of the law of evidence or on 
miBcoucuptiun ot the canons wuioh tbe'Piivy Oourciland the High Couit have 
defined as to bow a special cu tom should be pi uved, this Court ought to 
mtei fere m aeooud appeal • . • 

[ 116 ] The Joint fudge does not examine any bingle instance of the alleged 
custom We must, theieforo, inquire what the evidence IS The Subordinate 
Judge hnds the custom pioved by wituesscb 35 38, 51, 52, 66, •67. 83 And 84, 
who, he says, are in iaiour ot it H-> notes that the defendants tendered no 
rebutting eiidence That makes no maftei, bays Mr Branson , there was no 
thing for them to rebut Noithei Court has tebted what the witnesbos *say as 
thib Court did m each instance in BasUia v Lii gangauda, 1 , 19 Bom , 428, 

Doi applied the canons, bee pp 468 and 473 Witness 35 liite most of them 
ezoludes widows He swore fiaiba was dead and that A(otiha was only found 
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in mainfeenanoe His meagre lemarks about daugbteis are not worth oonsideir 
at ion The same remarks ap|>ly to witness SB, who was not asked about 
daughtefis Neither was witness 51 Witness 52 deposed to the death of Baiba 
and the maintenanra of Motilia Ho spc ke as to what happened if a Girassia 
died childless WitnosbBG statud in the abstract the pioposition of the plaint, 
and named three instancos in his lamili But in none of these was there a 
f iiilkbat The same lemaiks ipply to \i'itnms 67 Witness 83 speaks to the 
customs ID the neighbouring State oi Hliavuigai Wituoss 84 speaks to 
instances affecting daughtei s thp'v uic not in point unlesb the brethren wow 
divided the witness in cioss ecimiuHtiou admitted he knew little about that 
essential fact the* parties who aie ativt have not been called The only evi* 
dence thus appears to be that ol w]tnesst<> 66 nnd 84 Ibeie is no documento 
Biv evidence whatever cor injtiling, to show that the exclusion of danghtera 
in favour of divided brethicn has evci lecdvod locognition hom the revenue 
officers oi the Courts oi lustico Is ) | < i<-on iio has excluded tho d lughter when 
she happOBed to he thu luin-^s it Hindu I iw has been cilled Thu casu there* 
fore, rosomhleti likagvandas \ hajmal 10 1 om U G Bep 241 See ioi the 
canons p 260 and ici thf authoiitus p 261, wheie it is held that proof 
%{ only thice inbtanics ronlti n 1 he regaided is pioot of an ancient, 
still less ot ^n immemoiial custom The couise of piactice upon which 
the cubti m itsts must nit ht kt^ in doubt liut must be ptoved with 
[117] (eitaint\ — Shtdhojtiav \ I^nkoiitai 10 Bom U C Hup 228 The 
argument, thit no instamo oi i daughior ^ucieomrit. has been pioved ib uudet 
the cirrurostanoe^ of no groat icight Iho issue ought to have liecn whether 
the plaint ills ran piovr the ixislinceoi t bpeci il custom among Cxuiiel GnassiaS 
that a culiatcial in ilc le) ition ol tl t * ithci deci I'-ed ucm is to hi& piopeity, 
tho^ being separated in inlei^ts it Hiiululaw wluio thchciiess tt Hindu law 
entitled to the possession is a daught i The ohms is on tiie plaintill toi 
wlieiu a custom is piuxcd to exist it bU| uisedis il e geneial law, which bow 
ever still ir^jUlatos al i>t\oi t lo rostom —^erlkiifo v Metchundit 12 
M T 4,atp j42 Nouusigeth ugh lelevautto mitteis ot proceduie —1 Coke 
on Litt bib- ifa not valid aigi meni heu The dtlendantb might have dilii- 
cult> in getting^in reiei int mstmees thc\ iiu only couceined with the case 
**of t divided biothei dvmg witli no nt iiei htu th ui i diugl tei In like in in 
ntr no geueial st dements not otspb among undivikd biothrou ivail the plaint 
iffs neithui do those whete tiie i vidonco is i r t cUai 1st Ih it theie bad boon 
a sepiration in intiiests b twicu thebuiceoding n ile colUtuial ind the deroas 
ed, 2nd that theie wab no hep nciiei than thediughtni 3id that the i imily 
wab (ne of Golicl Gii issxn Tli>vt)i ci ( ru^ht to hno made the Couits 
bukw extremely laieful tr .test thu evidence b\ the usual canons ts the 
ittempt oT the plaantilfs to convince those Couits oi the custom In b luging 
witnesses to piove not onn that wi^owb aio slw ys excluded but that this 
Widow Motiba had actuallv been excluded lulled so compleirly Thrse Conits 
should tnrthellr have noticed the endeivom to ivo d ill proof oi the custom 
abouS daughters by*raising doubts about B nba being alive Foi these reasons 
wo find that the custom to exclude daUbhters w is not piovod 

We n^usfc also bold that the ariveiAi posbiRMon oi the widow Motiha bars 
this buit The plaintiffs, as we h ive seen btiut,giid by every meanb in their 
power to make the Subordinate ludgi believe that Motiba was, m pursuance 
of thw alleged oubtom excluded li m tue pr< pertv ind found in m iintenanoe 
The ifoRsession iqiUDd to exist in hn cd^e us a fact must thciefoief have been 
adverse to tbegplaintiffi The limitation must hr [1^3 applied to their claim 
as they made it an<k tried Improve it not to i difierent set of pretensions 
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which the^ would aot have raised if the evidence they brought had not been 
J^diobolim d hv the fluhordinate Judge • 

^ Thi Couit, therefore, roveises the decrees of the Courts below *nDd dis- 
tnissos the suit costs throughout on the plaintifiFi 

Demef rev(rsed and suit dtsmts^ed 

• • NOTES 

i (8fealso(1910)4S L B 88 ] 
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APPELLATE CIVIL 

I he bth Octobfr, 1896 
Pbeseni 

OHII F ll STKl* ^AllRA^ AN1> Mr JUSllCF PABbONb 

—-- t 

liahirakl) in ind anothei (Oiigiii U Defend ints) Appellants 

KISU', ^ 

Fdtu Bihi Binte Baheh khan (Oiigiual PlaintidJ Bospondent ^ 

} nmiay Act 1 of Ibbo, 'ip( <? 1 — lidrospectm flfect — Vatan — Vatan 
ij coming thf inputy of tot low and daughter — Hen’i 
becLion 2 f bnuhi) Atl y 11S8G is not rttrospcctivo 

A vHt in hivint: H(d r r> Ihc wid w uid d lUghU r of i drcetistd Mihomcdriii a& bis heirs 

and (. loh h ivmg btr me iwiurrfh rsbut in it, m si fit is i v itinr in bo held in uinui rsbip, 
Ildd Ihit II tbi d ith t th widen m iS90 leiving no qiialifltd male htir> thr 
dRLigbtirwi ciititlrd > su cud is her hen ^ 

Second aipi ai fmn Iht dbotsiun ui L fi Feinaiulez, bust Class Subordioate 
Judge ot Th in with Aipillato Powuts luudifving the deuree of Bao Saheb 
Mnu'kl IG GioKru Suhoidinaf'o Judge of P uivol 

Thu ])Iitntitl suud ii the heiress of her iathei Saheb Khan and mothei 
Aibh ihihi t) e t iliiish liet n^iit to t inoiuty ui a v it in alleging that the entire 
vat n ll id boloiigul to hut fathet Saliib Klun and tl e first deieudant m equal* 
sh uis th it Kiheb kli in luceiied Bs 233 j 6 i \oai, un account oi bis shaie, 
hoin (jr ivtiinixu lit 1)11 lim iuith lu i851 that in luly 1853, plaiutiU and 
[119] hui 111 lUi Aihhahibi ibt lined 11 eitibi, ite of httiship to Saheb Eban , 
that tile % It in w is entcud in the ti iinep. oi Aieh ihibi lud defendant No^l 
that the pi iiiititt and \isli ihihi lived tugotin'i ind enjeved the vatan till Novem 
boi vhon kisii ihihi died lod that subsuqtientU disputes having arisen 

as to the entiy c f thu plainlitt s 'lainu lu lieu ol her niuthu s In the Goveinmeut 
reooui, thy Bevuiiuu LoiniiJiss i> j i diiucted in the yuai 1891 that the name 
of I Ik first defend iiit should be pub in tno plate of Aishiblbi 

The defendants i out ended bh it Aishahihrs light to thp vatan oeaseil with 
hoi death and the defend luts tliun became the owners that both by law and 
custom a daughtei does not icquire a light to the vatan , that the plaintifl 
never sutcetHled as the heiies4 of her fathei , that the claim was barred by the 

* Second Appeal No 408 ot 1894 * 

r Section 2of Uninbiv Act Vot 198b — • 

2 Evi rv fcniali ii c mbi r of i vat in tamilv other th in the widow of the list male awner, 
and CM rv pefSi n clnniiiig through i fcmile ihill be postponed m the order of BUboegeion to 
anv vitan or part tbci f or ii *ciest thcicin devolvii g by iifberitanoe after the date when 
this Aoi eozaeh into forci to tvri^ malt member of the family qualified to inherit aueh vetan, 
or pait thereof, or interest thernts * 
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law of hmifation, and that Saheb Khan had otbai heirs, and the plaintiff 
was, therefore, not entitled to a moiety of the vatan 

Thd Subordinate Jad{,6 held that a part of tlio vatan which bad already 
vested in the plaintiff as Saheb Khan’s heir in t^51 under the Mahom^an law 
was enjoyed by hex and her mother as tenants m common, and that, therefore, 
the disability imposed b> section 2 of Bombay Act V of 1686 on a female’s 
right to inherit a vatan did not affect her w*tb lespect to that pait, and that 
she was not entitled to inherit Aishabibi’s share m the vatan by reason of the 
above-mentioned section He, therefore, allowed the claim to the extent of 

gjQ^b share in Saheb Khan’s moiety ^ 

On cross appeals by the paities the Judge tnodibed the deciee and allowed 
the claim in fall, holding that thu plaintiff had proved her light *-0 the moiety 
of the vatan , that on her tathor s de ith she is his heir, enjoy cd her share of 
the vatan , and that Aishahibi enjoyed the lest of it m her own light end 
adversely the other hens of Saheb Khan that cbiun 2 of \ct \ of 1BS6 did 
not diagnalifv the pl^intitt ftom inheiiting A.ishabibi s sb tit in tlie vatan and 
that the defendants weie not the qualified male liens of lisiubibi 
* The defendants preferred a second appeal 

P M Mdhta with Ganqafam li lieh, fot the 4ppell,ints (Defendants} — 
The Judge has taken a wiong view of tho law In [120] the fit st place, we 
contend that the plaintiff is not entitled to succeed to the varan at all, because 
after hei father Saheb Khan’s deith, Aishabibi as his widow was the proper 
and sole peison to succeed to tlie vatxri is tho lepicsentative (vatandar 
service then not being commuted), and iftcr her death, vvhich ti>ok place in 
1890, wo weio entitled to succeed is luomhers of tho vitsndai fimdy iccoiding 
to the existing state of law Tlie plaintifi has left the vstynd ii f itinly b\ hei 
marnage, and if she succeeds in this suit fhj object of the L>-gislituic in not 
allowing a vatan to pass out of thu vatiiidar fimily will be defeated 

Even supposingthat the pi nntitf ha, gut an indefe isihle i ight to tii itportion 
of the vat in which she acquired as the lieu of hei fithci still d c ctnnot con 
tend tint she is entitled to succeed to \isliahibi s shaie 4t thu ritne of 4ish i 
bibi’s death, Bombay Act V of 1886 was in force, iiid section 2 of llial A't debars 
anv fc>iiale fiom succeeding to the vat in except the widow ot the list m ile holdei 

Itiveraitfy (with Manekihah J Taltyarkhan), foi the Bospondenl (Plunt 
iff) —The older Vatan 4c's did cot absolutely piohibit i fern do from succeeding 
to the vitan When the pi iintiiT s fathei B ihcb Khan died the pi iintiff succeed 
ed fib a portion of the vatan in her riglit as heif She haying acquired i sli iiu as 
heir to her fathei so far hick is 1851 has now become tlie absolute ownei of tli it 
share Thasame rqpiarks apply to Vishabibi's shi o She Ind hccomc* ib^olute 
owner of her share in 1890 when sht iied, and section 2 of \ct \ of 1SS(> could 
not have deprived her of pioperty ofVhirli bhe hid heconie ownei hetote the 
Act came intoioroe Further, the section is not letiospoctiyi fuit IJarnf^nqa 

V Tuirndax, P J W87, p 69 lishabibi h umg become disolute ownci, her 
qualified heirs will be entitled to snuceel to the pioperty The deft ndants are 
not Aishahibi’s heirs They are the lescendints of Saheb Khins paternal 
oousiDS They may be the qualified heiss of Saiieb Khan hut iiitainlv not of 
Aishabibi, ^bo has left no other heir except the j iiintiff 

Farran, C J. —Section 2 of Act V of 1886 (nemhay) is m terms made 
not retrospective, and the Act has been eo constiued [121] in Bat Hnriqanga 

V Tulstdas, F J , for 1867, P 69 On the dentli of Saheb Khan la 1851 the 
vatan under th^ola law devolved on Aisha and the plaijitifi, Ins bciie according 
to Mabomedan law,and eaoh became the owner ot her share of the property in 
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l«o far fls a vatan oan be held in ownere-hip. When the Aot 4me into force it 
f found Aisha the owner of hei share of the vatan, and section 2 did not onerate 
I to cat down her ownership 

On her death her hens were entitled to succeed, males probably in pre¬ 
ference to females, but we need not conaidei that. The defendants are not the 
gualided heirs of Aishs, and, therefore, cannot succeed. It is argued that they 
are qualified heirs in the origin-Uvatan family, but that does not constitute 
them qualified heirs to succeed to Aisha We confirm the decree, with costs. 

Decree confirmed. 

(nBom 121] 

VPPBLLATE CIVIL 

The JOth October, Ib96. 

Present 

Chief Justic i Fahran and Mr ‘justice Parsons 


Parshotam Likhmiram.PJaintifl 


vetHUi 

Pema Hani ind othei" .Defendants * 


bmall Cause Comt—bint not coqntzabh against somi of the defendants _ 

J urtidietion 

a Bait IS not cognizibk by a, Smsll Ctusc C jurt unltsi ,t is «ogmzable by it as deainst 
ill the defcndaiiH * 

Reference by Khan Saneb f E Modi, Subordinate Judge of Anklesvai 
ander section 646 A of the Civil Procoduio Code lAct XIV of 1882) ’ 

The phintifi, who was a Bralitniri and who belonged to i oKiss of hereditary 
priests of the B ubhuia ciste at Ankleivai, hiought a suit against the defendants 
;o looover from them Bs 2J 9 6 on iccomit of his lees Ac , as hereditaiy piiest 
iUegtiig that the defendants Nos 1 and 2 uncle and nephews, were members 
)f the Barbhuji caste, that defendants Nos 1 and 5 woie rival priests, that 
iiifendant No 3 was an agent of deiendants Nos 4 and 5, and that on the 
ieath ot the mothei if dcfotidanl No 1 in 1891, the [122] doath-bed offerings 
eeband piesents ol suhsequenf da>s, .imouuting to the above-mentioned anm’ 
wore given to dniondaut No 3 ' 

A question ha\ing irison as to whetlier the Suhordinate Judge oould take 
logniziince of the salt igainst defeud ints Nos 1 and 2 in his Small Cause 
uri diction, though theio wis no doubt thit lie could do so against defendants 
Sos 3, 4 and 6, the suit as afi>*>i8t thorn being ont for money had and received 
ly them foi plaintiff’s use, he b ibmif tod the following questions _ 

“1, Whether a suit bv a Ei.id i lieiedifaiv office-holder agaihstan intruder 
or disfuibancB of office, or else for money had and reoeivod, can he ‘in the 
Imall Cause Court?” 

"2 If yes, what should be done about ^lie defendants in this suit who are 
ued for not giving those fees ‘ ^ ^ 

The Subordinate Judge was of opinion that if he could not try the suit 
gainst defendanfa Nos 1 and 2 in his Small Cause junsdiotion, he oould 
ntertain it as against all the defendants in his ordinary lurisdiction, * 

N M, Samaith {amteua euna), for the Plaintiff: 

• Cwil Befennoa, No. 18 of 1895. ~ ~ 
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Voiudtto B. Joghkar {amiotu eurm) for the Defendants. 

Forran, C, J. —As .the stiit against defendants Nos. 1 and 2 is not oognis*;' 
able by A Small Cause Court, the whole suit is not cognizable by a Small Caused, 
Court, and the Subordinate Judge must try it*in his original jurisdiction. It; 
is unnecessary to answer the Srst question. . ;j 

Order cxeordingly. 


f 81 Bom. 122 } 
APPELLATE CIVIL. 


• The 11th Oetobgr, 1895. 

Present: 

Chief Justice Farran and Mr. Justice Parsons. 


Tukaram.(Original Plaintiff) Appellant 

, versus 

Babaji and others.(Original Defendants) Bespondents.* 


* Ctvil Procedure Code (Act XIV of 188Ss), Eeo. 258, as amended by Act 
VJI of 1'886—Payment out of Court—Payment not certified to Court 
—Proof of such payment for the purpose of determining the 
question of limitation. 

Under section 258 of the Code of Civil Procedure (as amended by Act VII of 1868) as 
there is no time fixed within which the decree-holder is bound to certify a pay-[12SIment 
made out of Court, such payment may be certified at any time. And although such pay. 
ment, until certified, cannot be recognised by a Court executing a decree as a payment or 
adjustment of the decree, it is still open to the Court to take evidence about the payment in 
order to determine whether an application for execution is barred by limitation. 

Hurri Perahad v. Naaib Singh, 1. L. B., 21 Cal., 542, followed. 

Second appeal from the decision of S. Tagore, District Judge of Satara, in 
Appeal No. 147 of 1894. 

By a consent decree dated 29th July 1884, it was provided that, in con- 
hidera'ion of the defendants paying into Court Bs. 600 by yearly instalments 
of Bs.‘50 each, plaintiff should give up his right to the land in dispute which 
he had agreed to purchase from the defendants, and that if the defendants 
failed to pay any one of the instalments, the plaintiffs should be entitled to 
taka possession of the land after the^piration of four months from the date 
of the default. • • 

In 18^2 the plaintiff mad% an application for execution of the decide, alleg¬ 
ing that he had bee’h paid out of Court the instalments due up to 1891, that 
the instalment due in 1892 had not been paid, and that as four months had 
elapsed since the date of the default he was entitled to recover possession of 
the property in dispute. 

The defendants pleaded that the application was time-barred, that they 
had not paid the instalments as they fell due, but had paid a lump sum of 
Bs. 350 in Shake 1807 (1885 A D.). %nd that they were willing to pay the 
balance of Bs ^50 which was due. 

The Court of Firsts Instance dismissed the application as time-barred, 
holding that the alleged payments not having been certified to the Court, could 
not be reoogni;;ed as payments under* the decree, and that, ooneequently,, 
evidence to prove those payments could not be received. 


1*. .* Sseond Appeal No. 862 of 1895. 




...... 

I.L.B. 21 Bom. 121 K'.^iukaeam d. babaH Sto. [189^1^ 

The Distnot Court! in appeal upheld this decision. The' following is an 
ctract from the judgment:— • , ’ '' ’ 

The point for decision ie whether evideooe is admissible to prore the idleged''payments 
rat of Court ? ' ,, . 

•* My finding is in the negative. ^ 

[121] "Mr. Karandikar (plaintifl-appollant’s pleader) ntera to Saji Abduly. Khtija J^haki, 
[.L.R.« 11 Bom., b4, and Hurri Perahtid v. Naailb, I. L. B., 21 Oal., 542, and other oasetf, as 
^showing that although under the provisions of section 268, Civil Procedure Code, an unoerti- 
^<Aed payment made to a decree-holder could not be repognized as a payment or adjustment, 
the decree, yet it was competent to the decree-holder to prove such payment for the par* ' 
^jpoea of showing that the execution of tbs* decree was not barred by imitation. It is also 
^^ed that the decree-holder is not subject to any limitation, and may certify after any lapse 
^tof time, and that the statement in the darkhast itself should bo taken as a certificate of the 
Ifpayment. 

“ 1 am, however, of opinion that the cases cited are distinguishable from the present, in 
§as much as there is an express provision in the decree in the present case that *^he payments 
pin question should be made into Court. It is not open to the judgment-creditor applying for 
I exeoation to extend the terms of the denroe or to oonsenl to take satisfaotiou otherwise than 
l^^aa provided therein. I think, therefore, that the lower Court rightly held that no evidencli 
£'ooold be admitted to prove the alleged payment made out of Court, No effect could be 
^given to any such payment under the terms of the decree.** 

Against this decision bhe plaintiff preferred a second appeal to the High 
I, Court. 

Inverartfy (with him Balaji A. Bhagvat), for Appellant. 
i' Branson (with him Ganpat Sadashiv Bao), for Bespondeot. 


The judgment of the Court was delivered by 

y j. 

V. . Farran, C. J. :—Under section 258 of the Code of Civil Procedure no time 

-''<18 fixed within which the decree-holder is bound to certify a payment made 
5'out of Court, and it has been held that it may be certified at any time {Eaji 
Abdul Bahtman v. Khoja Khaki Amth, I. L. B., 11 Bom., 34), Nor is any 
particular form prescribed for the certificate. When, therefore, the decree-holder 
in the present case mentioned in his application for execution that he had beesq 
paid the instalments due in 1891, and that default had occurred in making pay- 
I ment of the instalments due in 1892. and asked for relief on that ground only, 

' we fail to see why the Court did not treat the payments as certified. {Of. 
Bhika Devji Patil v. Mahadu valad Saiwaji Pat.il, P. .1. for 1892, p. 430).^ If 
it thought it necessary for its own satisfaction, it might have called on the 
*' decree-holder to formally certify the payments by a separate applica¬ 
tion before it proceeded further. The judgment-debtorSi however, 

? in the present case did not admit having made the payments certi- 
^ fiad by plaintiff ; they si.ated that they had paid [12S] Bs. 550 in 
X Shake 1807, and pleaded that execution was time-barred, At.the same time 
they expressed their willingness to pay the plaintiff Bs. 250, which sum only 
f they admitted to be due. It was open, we think, on the plea of limitation 
r for the Court to have taken evidence about the paymenti|, mentioned by the 
’ pliiiintiff in his darkhast, and to have determined whether tbe^application for 
. execution was time-barred or not. Section 25B provides that such payment 
' shall not be recognised as a pay ment or adjustment of the decree by any Court 
axecuttng the dfcree. The italicised words added to the section by Act iVlI of < 
[ 1888, section 27. do not appear to us to affect the question. They were added 
4 .alto intuitu and have the effect of removing the doubts cafised by the confiiot 

out io .roph.«»a *«»■* 
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Khaki 4Tuthf I. L. B»11 Bom., 6, as to the Courts which ooald recogniseunoer^ 
tifitid paymeabs, but; do nob alter Lbe meaning of tbe expression “ shall^not be 
recognised a pai/m<*nt or ndjintment of the decree," We concur in the 
ruling of the Oalcutta High Court m Hum Pet^had v Hasth Singh, I. L. B., | 
21 Cal, 542, which dissents from the ruling of TyRRBLL, J., m MitUiu Lai v. 
Rhairati Lai, I. L. B., 12 All., 669 * ” 

• Tbe decision in Purmaaandas Jtvan^ai v Vallahdae Wallajt 1. L. B., 
11 Bom., 506, is, therefore, m our judgment still binding as an authority. It is 
in accordance with the rulings in the other High Oouits. We do not tbmk^' 
that there is any weight in the opinion of the District Judge that because tbe^i 
decree ordered parent to be made into C^urt the decree-holder was prohibited f 
from taking payment out of Court We notice that this provision is made in 
only one place in the decree, viz , whete it provides for the manner in which 
payment is to be made by the boveraljuagment-debiors Elsewhere tbe decree 
speaks of piymeut only, and wheie it gives the decree-holder relief in the case 
of payment not being made, no restriction is placed on the mode of payment. 
We must, therefore, reverse the order in uxeoution of the L iwur Appellate Court, 
and remand the application for disposal with reference to the above remarks. 
Costs to be costs m the cause. 

Order teversed and case sent back. 


NOTES. 

[This was followcdlu (1103) All , 3G Sjo, however, (1013) 83 All , llA. In tbeC.P. 0., 
188^, xeo. 257A (bn words were. It sh»ll not be recognised a pijrmcnt or ex ouiion of the 
dooreo ’ In the0 P 0,1003, 0 21, r 2 Oh itis ‘ A pt>inent or adjiistnienl which 

has not beoaoertiRador teeorde<iasafort.sau],shi.lnotbe rcongiitsed by any Court ezeeuftny 
4hedscre«.'] • 

[126] OBIGINAL CIVIL. 

The JSth June, 1690. 

Present 

Mr. Jushcb Fulton. 

’* ^ Dobson and Barlow, Limited.Plaintiffs 

versus 

The Bengal Spinning and Weaving Company.Defondauts * 

Contract — Jurisdiction—Cause o^aetiou —Counter cl iim — Set-off—Civil 
Procedure Code (\ct JLIV of Sec Ul—Prottioe — Pro- 

* ceime—Costs of prepinng a deed — '^lamp duig. 

In Deoomber 1892, the plaiiitilfs .igteal lo supply the defeii 1 nits with ma*‘bincrv for 
their mill neat Calcutta. The defend tuts uoi hr an tblo to piy for tin tvoiltncr with that 
agreement entereSi into a suppleui"atary agrtoiuent with tbe pUintills on th 10th August 
1894, whereby It wae arranged that the pluntifli shmM wfcptsh^rii in iho defendante' 
company and debentures charged on the piopurty in sitisf letion >f tfacir cliiira The agree¬ 
ment provided that the defend tut o nnptny & i luld f > tliwith ex^cufe an indenture of trust 
in favour of tsusMes to benemed by the plamtflls for tbe^ jrposr of securing the end deben¬ 
tures, each indenture to be prep trod by the pUintiB'.' lolioitirs tog-thtr with the deben¬ 
tures at the exoonse of thoooinpiny tad sh luH be ipprov«*u by the oompauy's solicitors. It 
was laltly provided that this agreomenl should be treated a. forming part of and supplemental 
to the agreement of 9ooembei*1892 This tgieement was signed in Bombay by J. VaMiKaj j 

^ ^uil No. 161 of 1896. ’ “ ‘ 

i 

RS 
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W balialf of the plaintiih. The indentare and debentarea were duly prepared by the plaintiffs 
aodap^ved by the defendants’ solicitors m Bombay. The plaintiffs having paid in Bombay 
the solicitors' bill of costs in respect of the preparation of the indenture and'debeptuses now 
sued to recover the amonnt from th» defendants nnder the terms of the above agreement of 
1804, 

The defendants contended that the Court had* no jonsdiction, on the ground that they 
did not reside or carry on bneinees in Bombay, and that no part of the cause of action arope in 
^ Bombay. They also alleged that the plaintiffs had failed to carry out their part of the 
agreement of 1892, and contended that they were entitled in this suit to claim damagee 
against the plaintiffs and to set them off ngsinst the'plaintiffs’ claim. 

ffeld, that the Cr nrt had jurisdictinu The agreement of Augnst 1894, was signed in 
Bombiiy by the plaintiffs’ agent on their behalf, and, tbertfore, part of the canse of action 
arose within the junedictinn Further, it appeared that it wss intended that the payment 
to be made by the plaintiffs should be made m Bombay, where both the plaintiffs ’ agent 
and eolicitore resided. 

t JEleld, also, that the defendants shnnld not be permitted in this suit to claim damages 
against the plaiutiffB for thnr alhged failure to carry out tbcir part of the contract of 1^3, 
Their counter claim or sot-off did not fall under section 111 of the Civil Procedure Codo(Aot 
ZIV of J 8SI2), as it was not a cHim for an ascertained sum of money, and that being so they 
^ eonld not cl urn as of right to have it investigated in this suit. Nor was there any equitable 
j^i ground for admitting the (187 countrr claim, as it could not be doubted thit there would 
be oonaiderable delay m inve-tigatiog it, md there wss no roison why the plaintiffs ehonld 
1 ^ have to wait eo long for the m mev to wb oh they were now leg illy entitled. 

also, that the pluntitfs wi re entitled to include in their claim the etimp duty 
Paid on the trust deed. The agreement contemplated that the defendants should pay all 
* the oosle incidental to the execution of the deed. , 

The plaintiffs sued to rocovor Bs 3,073-8 0 with interest from tho defendants, 
being tho amount due for the piopaiation of a cortain trust-deed and debentures. 

The plaint alleged that by an sgreement dated the 10th August 1894, 
tbs defendants had (hy their agent) ugieed to execute an indenture of trust 
and to insne debentures in payment to the plaintiffs of the amount due to 
them for machinery to be 8U)iplied by them to the defendants. The said 
indenture and the dobenturos wore to bo prepared by the plaintiffs' solicitor 
at the expense of tho defendants, and to he ajiptoved by the defendants’ solicitors'.* 
The plttiiit further stated th.it the said indentuie and debentures were duly 
prepared and approved and were executed by tho defendants on tho 7th 
December 189!*, and tho plaintiffs p.i]d the lull, tiir., Bs. 1,573 8-0, for the 
prepaiation of tlio said documents and Bs. 1,500 for stamp doty. They now 
sued the defendants to locover this amount. 

It ilppeared that by a previous agreement of the 28th Decernber 1892, 
the plaintiffs bad agieed to supply the defendants with niaobinery for their 
mill near Calcutta. Under t) is agreemoiit certain machinery had been supplied 
and partly paid for, but the dt fondants being unable to contin\}e to pay for it 
in accordance with (lie agreement of December 1892, entered into thebaboye 
agreement of 10th August 1894, which substituted certain new terms with 
regard to the payment of the balance of the money due. Under this agreement 
the plaintiffs weie to take shares in t ]|}0 defendant company as payment. The 
agreement contained the following clauses:— * 

“Srd. In rropect of the balance of the purcbaes-nioiiey o* £38,600, referred tom the 
hereinbefore ncitid agreement, nemely, the sum of £)0,000, the company ebelliBigio and 
handover testheoonlroctore three hundred debinturee cf pounds one hundred each, bearing 
interest at the rate of eeveu per cent, per annum, payable half yearly^ apd chargeable upon 
the lands hereditaments and premises of the company, (188] and^dso on all and eingulac 
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the hollers, engines, maohinerjr, tools, fixtures, implomonts, utensils and plant belonging 
to or which may hereafter bi^ome the property of the eeid company. 

“4th.* The said debentures shall be payable at the expiration of three years from 1st 
day of September 1894, and shall be issued to t^e contraotors on or before sueh last 
mentioned date. 

“ 6th The company shall forthwith execute an indenture of trust in favour of two 
trustees to bo named by the said contractors for tfao^hrpose of stcuring the said debontums, 
such indenture to be prepared by the solintors for the contractors together with the deben* 
tares before referred to at the expense of (be company, and bhall be sppros* d fay the company's 
solicitors. The said indentures hball contain all UbUil oouditions ind btipulations for the 
better securing tbe rop'bymuut of the baid debentures ” 

The agreement of lOMi August 1891, vtm signed in Bombay by Mr. John 
Marshall on behalf of tbe platnlilfs 

In the first instance there were two plamtiifs to tiie auit, vtx , (1) Dobson 
and Btrlow by then agent Cltrenue Bt Piul, tnd (2) lobn Marsh ill A new 
power of attoroey w ts subbcqaently sent to Mush til, aud St Paul’s name 
was stiuck out under a Tudge’a order, tnd Miisnalls wus substituted as 
duly constituted ageut of tbe plamtifls The plaint was then verihed by 
Mr Marshall.^ 

The defendants in their written statement stated tliat the suit was 
defective, that it was hied anl the plaint afiiimod by Si Ptul, who had no 
autbontv to act fo> the plaintiffs and tliat Mr lohti Marshall, who was 
originally a plamtitf, had not afbimed the plaint on his own behalf, aud was 
not duly aiithoiized to act for the plaintiits 

The defendants also submitted that tiie Court had no fuiisdictiou to try 
the salt, as they did not c iiiy on business in Bombi>, and the agreements were 
executed in Calcutta They also filoadod tliat the agreement of the 10th 
August 1894, was part of and bupplemental to the agteemont of the 28th 
December 1892, that with refetonce to these agroomuntb there wore many 
unsottled questions between them and the plamtitis thit they had a claim for 
damages against tbe plaintitfs under the igioement of Decembei 1*^92, tor non- 
deliveiy of certain*hiiolunery within i fixed time and that tlioir claim in respect 
thereoi far exceeded the plaintiffs’ claim m this suit, and they craved li ive 
to formulate [120] their claim by way of set oil Tlie wntten btutement also 
contained the following clauses - 

“^The dofendantb farther say th^l under the said agreement of the lOtb of August 1S94, 
the ocets of the propuation of t)ia indtntivo*secur ug debentures and the deb^nturcb them* 
(tell was the only expense agiceci be pin^ by the defend nits Tbe defied 111 !% hiy that 
the bum of Itv, 1,S7J«6 P claimed by the pliintifTs m this suit, is 111 tdt up of vinous legal 
ohargta besides the costs aforoeiid which the dtfoiidiiits ire not bound to piv Tin defend 
ants are aud always have been willing that the bill of rosts if any ft r the pnpiration of the 
said indenture and debentures should bo taxed ind that the amount found due on such 
taxationSshonld be set off agaiubt the moneys < J timable by tbe defendant from tbe plaintiffs 
as aforesaid 

“5. The defendants aUo bay that the sum of Rs 1,600 for stamp ib not payable 
by them under thg said agreement, and the pltintifia are otinlitled by virtue of the said 
agreement to demand it of them ** 

The suit came on aefa short cause, ana the following issues were raised :•>- 

1 •Whether tbe suit as originally filed ww defective bi reason of tbe terms of Mr. St, 
Paul’s power of attorney • * 

3. Whether tlssir power of af^orney to Mr Marshall is saffioient to entitle him to 
maintam this loitr* * 
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S. If the Rpoond iseue ii found in the affirmatiTe and the first in the negative, sihethet 
l^tfae substitution of Mr. Marshall for Mr. St. Paul covers the original defect in the suit. 

4. Whetlier the Court has jurisdiction to trjr this suit. * 

f 6. WbPther the defendants arc not entitled in this suit to claim damages against the 
i plaintifii for their failure to carry out their part of the agreement of 1692. 

6 Whether under danse 5 of the agreement of 1894 the defendants are liable to pay 
Bs. 1.600 claimed for stamp. ' * 

7. Whether under the said clause 5 the plaintiilb are entitled to recover the enm 
claimed, or any, and what part thereof. . 


Bussell for Plaintitfa:—The plaint was originallv fiW by St. Paul on 
behalf ol Dobson and Bailuw (.Civil FroceduroCodu (Act XlVof 1882), section 
> 37J, witii Marshall as second^laintiff (Cuutiaot Act, section 230). He held a 
power of attorne\ to act fur them in Boiubav during Marshall's absence. But a 
new power of attornov was on the 26th March 1896, sent to Marshall. We 
' then strnckout his name as second pUintitf and substituted him for St. Paulas 
plaintiiTs’ agoat. Tins was done under a Judgp’n order. Ii nob f{ghtly done 
already, it can be done now - Civil Piocedure Code (Act XIY of 1882,) section 63. 
t' [l30] As to jurisdiction we have got leave to sue under clause 12 of the 
( Letters Patent, 1865 Under the agreement tlie payment of the costs under 
clause 6 was to be made in Bombay where the solicitors reside. The defendants’ 
agents are in Bombay. 

As to the third issue, the defendants are not entitled to raise it. Their 
claim under the deed of 1892 is quite independoDt of our claim under the deed 
of 1894. They cannot raise the question by way of set-off. They must file a 
separate suit. Besides, they have not yet formulated their claim ; so we do not 
know what it is. 

.VMphersan for Defendants. —We say the suit as originally constituted 
was not maintainable and the power of attorney held by Marshall is not suffi¬ 
cient This Court has no jurisdiction. The defendants do not reside or carry 
on business in Bombay, and no part of the cause of action arose here. The 
plaintiffs' clitim is founded on clause 5 of the agreement oi 1S94 which was 
executed at Calcutta. It does not mention any pirticular£rm of solicitors. 
The fact that the solicitors who have done the work bve in Bombay is accidents 
and quite iinriiaterial. The defendants were not to pay the money directly to 
the solimtoia They were only bound to recoup the plaintiffs what they might 
pay, and that is to be done at Calcutta, wiiere the agreement was made. 


As to our counter-claim we have ■{£ right to make it in this suit. ’The 
plaintiffs’ claim against us and our claim against them are merely pnrts of one 
tiansaotlon, the wh >lo of which is provided for by the agreement. ,The plain¬ 
tiffs cannot ninglo out one irem in that transaction and sue in respect of it 
alone. We claim that the whole matter Shall be dealt with. We have prepared 
a wntteii statement setting foith our claim. , 

The claim of the plaintiffs in respect of the stamp'is bad. It does not 
come under clause 5 of the agreement. The stamping of the documents is no 
part of the preparation. Wo say the whole claim of the plaintiffs is an over* 
charge, and tlie bill in respect of this'must be taxed. ^ 

Russell in reply:—We are quite willing that the bill should be taxed. 
This has never before been suggested. 

[iSO Fulton, J. :—This is a ijiit brought by the plaintiffs to Irecover 
from the defendants the oosts of the preparation of a certain indenture and 
certain debentures referred to in the fifth danse of an agreefiaent between the 
narties, dated the 10th August 1894. 
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The defen^fbts id thiir written statement made various objections to tb^^ 
suit which fufiS^ently ajDpeaif in the following issues raised by Mr. Maopberson,^ 
(His LoMship'read the issues as above set forth and continued.) 

By an agreement dated the 28th December 1692, the plaintiffs, Messrs.^ 
Dobson and Barlow, entered into a contract with the Bengal Spinning and.^ 
Weaving Company for the supply of machinery, which was to be deliveredj 
subject to certain conditions, and to bo 'paid for in the manner agreed on.|| 
Owing to difficulties arising about payment, a supplementary agreement wafm 
entered into between the parties on the 10th August 1894, by which it ^SiSJ 
arranged that the plaintiffs should accept shares in the company and debentures^ 
charged on its property in satisfaction of*their claim. The fifth clause then^ 
provided as followsI 
“ The company shall forthwith execute an indenture of trust in favour of the trustees^ 
to be named by the said oontractora for the purpose of securing the said debentures, such!^ 
7 indenture to be prepared by the solicitors for the coni ractere together with the debentures 
before referi^d to at the expon.se of the company, and shell be approved by the company's 
solicitors. The said indenture shall contain all usual conditions and stipulations for the^ 
fetter securing the repayment of the said debentures.” 

The last elause provided that this agreement should be treated as forming > 
part of, and supplemental to. the agreement of 28tb December 1892. 

Id due course the indenture and debentures were prepared by the plaintiffs' 
•solicitors and approved by the defendants’ solicitors in Bombay. The plaintiffs’ j 
agent, Mr. Marshall, then wrote to the company’s agent asking for the payment,.} 
of the bill of costs. On the 10th February the company’s agent wrote to point*';' 
out that the bill had not been sent, and to say that if it were in order the ^ 
plaintiffs might treat the same as a set-off to the defendants’ claim against them. 
On the same day Mr. Marshall wrote back to say [132} that the bill had been 
sent, and that he could not allow it to ho set-off against any claim the company 
might have against his principals, who had much larger claims against the 
company. 

Mr. Marshall on the 15th April paid the solicitors’ bill of costs, the suit.. 
having been previously instituted. 


In the first instance, the suit wrs instituted in the name of Messrs. 
Dobson and Barlow by their agent Mr. Clarence St. Paul and also in the 
name of Mr. Marshall. Subsequently doubts having arisen as to the validity 
of Mr. St. Paul’s power of attorney ,.jk Judge’s order was obtained to strike out 
the name of Mr, St. Paul and to* substitute that of Mr. Marshall as duly 
constituted attorney of Messrs. Dobson and Barlow, and to make theoecessary - 
amendment oonsei^uenfe thereupon in the body of tbo plaint. The plaint was . 
then re-verified by Mr. Marshall, .and his name substituted fqr that of 
' Mr. St. Paul as attorney for Messrs. Dobson and Barlow, and also erased from ; 
its position al second plaintiff. ■ 

On the first issue as to the sufficiency of Mr. St. Paul's power of attorney^ ^ 
T do not think it neoessary to expros.s any opinion, because in argument it) 
was conceded by Mr. Maopherson that^f Mr. Marshall’s power of attorney was ^ 
sufficient, the*substitution was authorized by secbion 53 of the Civil Procedure 
Code, and I entirely Qonour in this view. The object of section 53 is clearly'i 
to prevent suits being defeated on a merely technical ground. 


As to the sufBoienoy of Mr. MarsHlairB power of attorney, I cannot see in 
what way it i^efeotive. There is no prescribed forqp. The power autborizee^ 
him to aqt,for bis principals in all matters legal or otherwise, and, therefore.r 
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r Appears to entitle him to sue for them under section 37 (a) Accordingly I 
nfind on the 2nd and 8rd issnes in the affirmative.* 

^ A subsidiary question arose in argument whether the Judge’s order justified 
^ the removal of Mr. Marshall’s name as second plaintiff. Doubtless in one 
way that amendment seemed to be a natural consequence of the insertion of 
his name as attorney for Messrs, pobson and Barlow, but I do not think it 
was a necessary consequence, for ‘it is conoeivahle that an agent, doubtful 
whether the right of suit belonged to himself or to his principal, might think 
proper to sue in the alternative in both names.* [l83] However, as Mr Bussell, 
at the first bearing on the 9th June, while contending that the with* 
drawal of Mr Marshall’s name was'in accordance with the order also applied 
alternatively for its removal under section 32, 1 direct that it bo struck out as 
on that date, the previous etasure being treated as invalid I do not understand 
how the addition of Mr. Marsuall’s name as co-plaintilf can have inoi;eased the 
defendants’ costs or affected them in any way whatever, but as the point was 
pressed in argument I direct that if on taxation it be found that the addition 
of his name as co-plaintiiT really and properly caused any increase in the 
defender ts' costs (over and above those incurred bv them in defending the 
suit of Dobson and Barlow), the same be paid by him. * 

Turning now to the more material issues, I find on the 4th issue that this 
Court has jurisdiction, leave having been given under clause 12 of the Letters 
Patent The agreement of August 1894, was signed m Bombay by Mr. Marshall 
on behalf of Messrs Dobson and Barlow. 

In Bead v. Brov'n, 22 Q B. D , 128 at p 132, a case under the Mayor’s 
Court Procedure Act (20 and 21 Viot, c 157) the matter is very succinctly dealt 
with by Loid Justico Fky as follows<—“ Everything which, if not proved, gives 
the defendant an immediate nglit to judgment, must be part ot the causo of 
action" Similarly when discussing the jurisdiction of the ss mu Court apart 
from the Act, Mr Justice BURTT in Cooke v Qdl, L R, 8 0 P , 107, said . 
“Cause of action has been held fiom the earliest time to mean every fact which 
is material to be proved t7 entitle the plaintiff to succeed—every fact which the 
defendant would have a right to tiaverse." Now, if the definitjon contained m 
these decisions can properly be applied to the term “cause of action” in clause • 
12 of the Letters Patent, it seems impossible to resist the oonclnsion that where 
one of the parties assents to the contract in Bombsy, part of the cause of notion 
arises in Bombay, foi, if his assent to the contract can ho disproved, the whole 
contract falls to the ground, and with it,the iy;ht of suit. In Mr. Jnstioe 
Gbeen’S learned judgment in Mulehand v.^uganchand, I. L. B, 1 Bom , ^3, 
oonfirmedton appeal by Sir M. WKST-[li34]KOPP. C J . and Saegdnt, J , the 
weight to bo attached to the English interpretation of the termcause of 
action" in detei mining the meiuing of,the same phrase m clause 12 of the 
Lottors Patent is very fully considered, and there seems to he no reason for 
holding that in the Lottors P^'.tent the term has a different meatring from that 
pot on it in the two cases above referred to In Dkunjtslttih v A. B. F/orde, 

I. LB., 11 Bom., 619, Mr Justice Farran pointed out that it was now settled 
that in the case of an action on a contract, the cause of action within the 
meaning of clause 12 of the liStters Patent meant the whole oansq of action and 
consisted of the making of the contract and of its breach in the place where it 
ought to be performed. But if the making of the contract be part of the cause of 
action, it apjMars to follow that the act of ooncuirenoe of either party which is 
Bssential to the contract is itself a part of the cause of action, for without such act 
cf concurrence the contract cannot come into existence. See the artraot from the 
judgment in Stekel v. Botch, 33 L. J. Ex (n. S.), 179, refenipd toby Mr. Jnstioe 
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BiTTLESTON in DeSouza v Coles, 3 Mad H C B.. 384 at p 395. and Mr. Jnstioe 
Tblang in Bempwrtab j Inmsukh, I L B, 15 Bom , 93 at p. 101. 

Tbs above remarks, it oorreot, are snfiioient to show that part of the oanae 
of action arose m Bombay, but the same oobolusion may be arnved at on 
another ground. For under the ciroumstaDoeB of this os.se 1 think it must have 
been intended that the documents should bo prepared in Bombay and paid for 
there. It has not been suggested that tb«r plaintiffs had an> other Indian 
solicitors than the Bombay solicitors, and the preparation of the documents m 
Bombay and their approval by the defendants Bombay ooluitors seem to have 
been accepted as matters of course The fair luferonre, then, appears to be that 
payment was intdhded to be made in Bomjiay, wliere both the plaintiffs’ agent 
and the solicitors resided Consequently, pait of the cause of action arose 
within the jurisdiction 

On the 5tb issue whether the defendants are not entitled in this suit to claim 
damages against the plaintiffs for their failure to cairy out their part of the con* 
tract of lii&2,1 am of opinion [1383 tliat the answet must ho in the negative. 
The dofendants' claim, so fat S'* J undei stand, is nut one arisinK under section 
111 of the Civil Piocedure Code, for it does not seem to he one fur an 
Ascertained sum of money legill\ lecoverable fiom the plaintiHs Whether 
a claim for an asoertuned sum uuiild, notwithstanding the pruvHioiis uf section 
74 of the Contrsct Act (IX of 1S72) have been made under clause 14 of the 
Bgieement of 1H92, is a matter on winch I need express no opinion but if it 
could have been made, theie could I think, be no vilid leason for not formu¬ 
lating at the bist heiring such i simple cltim, considoiing th it the defendants' 
agents were wtrned of the piobabibtv of this action as long ago as the 
10th February 

But what I undoistand is that the defeuclantb isked lor time to formulate 
a counter olaim for damages of which their bill sent tu Mi Mirbhhil on the 
IBth January was a part Now J do not doubt tbit the Couit would have 
juribdiction to entertain the counter claim Though not osprebsly piovided for 
in the Civil Proeeduie Code it baa frequently been held tint tlie Couity ran 
entertain counter el urns whete it would be inrquitihle to ootnpel the d( fend int 
to have reoourso^to a beparate suit V h.vthnavnloo 2 Mid £1 C K 296, 

' Ktshf^ichand V Madhouji I L R , 4 Bom 407 lihaabit v Damdth I L R, 
11 Cil 657, Chisholm v Gap'll Ghundn, I L R 16 Cal 711) ‘oolong, 
however, as the oountei 'liira or sot off does not fall under section 111, tlie 
defendant cannot claim as of right to have it investigated in the arne suit The 
question whether't IS inequitable to>/:ompel him to reaort to a separate suit, 
cannot be determined by Any goociMrule but depends on theficts of eadi case 
Tn England the discretionary* power fs recognised hv oideis XIX a«d XXII 
In this country, though not confeiu i by Act, the dis'*retion is cxetoised on 
general principles of equitv Bhaghat v hamdth, I L R , 11 Cal, 557, may be 
referred to as^a case wheie the Calcutta High Court refi sod to enteitain part of 
a ooqpter claim wbjcb it eonsidored too lemote tnbo mixed up with the oiiginal 
claim Gray V. PPe66, 21 Ch D,802 is an instance where the Comt in England, 
exercising its discretion under the orders, [1363 rejected a counter claim The 
discretion, it is true, is nr( an arbitrary power, hut must be judicially exercised 
— Htigqin^y.'Tioeed, 1C Cb D, 359 at*p 363 

The question, then, comes to this Is it inequitable in the present case 
to re|er the defendants to a separate suit “> Mr Maepherson contended that the 
oUiro for the ousts of the, deed was part of the whole contract, and moat be 
treated as one^ansaction with the rest of the contract But I think the 
enbstanoe of t^ arj^ngemeot most be looked to ratb&r than the form, for ^ 

10 
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praparation of the docaments was a matter quite distinct from the supply of 
ibaahinery The agreement about them was a suiisidi^y one embodied merely 
lor oonTonienoe in the same deed It was clearly intended that the costs 
Mbould he provided forthwith, icnd the pUmtiffs, who are entitled to recover 
jlhem, should be repaid without delay For convenience they advanced the 
tmonev, and there <ieems no reason of expediency or equity which makes it 
desirabla to keep them waiting foihrppa\mont until the whole accounts of the 
1 ^ confiact have been settled The settlements of these aeoounts depends on 
to evidence unconnected with the evidence in this case, the collection of which 
' must necessarily be a work of time, as part of it, I presume, will come from 
Calcutta If a claim by the defendants is made, if vnll, according to 
If Mr Busseirs contention, be met 1 v a countet cl iim of the plaintiffs, and the 
[ possibility of their putting in such i rc plication in the present suit is open to 
« argument At any late it cannot be doubted that theiewillhe considerable 
I delay in settling the claims for dimiges, and in the absence of any suggestion 
[ that the plamtiSs will not be in a ]>osition to pay iny dainiges awarded against 

* them, I do not si e why they should have to wait foi the money to which they 
are now legally entitled. 

On the Gth issue I find that (he defend mts must pay the item of Its 1,60(P 
^ for stamp duty The term ‘ piepared ' must have betn intended to include 
^ the stamping of the document without which it could not bo executed I think 
v^the only reasonable construction to put on the agreement is thit the company 
I were liable to pay all the cost« incidental to the execution of the trust-deed, 

( (187] and this must certainly hive been the intention, as the supplementaiy 
f agreement was made for their relief on account of their inability to carry out 
the terms of the agreement of 1892 

I On tho 7th issue 1 hud tliat tbo plair tiffs aie entitled to recoverKs 1,500 
» plus the solicitors' costs for pieparing tho trust deed and debentures to be 
\ ascertained on taxation, and costs, and interest nt 6 percent per annum on the 
judgment from the d ite of hnal oidoi wbiob will be made as soon ns the costs 
» are duly reported 

The defendants must piy then own costs, except in so far as they may be 

* entitled to recover any from Mr. Mai shall t 

Attorneys for I'lainlifls —Mossis Ctan forU, 1 urd(r and Co 

Attorneys for Defendants —Messrs Thakwda^, Vharamn and Cama 


NOTES 

[ Beo also (lOOt J iO Mad , SSf a rLKinda enterfiining counter claim ] 

• • 


J. 
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V* < ' jji 

I 21 Bom 127] 

.. ‘OBIGINAL CIVIL. 

* The S5th July, 1996. 

PRESENT: 

Mn. JuhiiCE B. Tyabji. 

^ • 


In re the Estate of H. fJ. Meakm, deceased. 
Alice Mealc'n.Petitioner. 


, -- <n 

• I 

yinor—Guarclian — Minor reiithnq in llnqlanl— JurfiUtrtinv of Bigh Courit 
Whore a mother rrMdnig at Pooui the u ul >\v ot a doc <’iscd Kuropo kn luhabitaat ot 
Poona, applied to bo uppointod Roardiatt of bi‘r throo minor cbiMriMi (t wo of whom were 
residing with her and Ibo third, a girl ot tho ago >f •.ixioKti >etr<i, was residing in Riigland) 
and to hav^cortam payments mide to her out of th > e iitc of tb< ii dot eased father eu theie 
account, and to have certain poweis over their pi is ms givi u to In i and to have the ousts of 
the applieatiou paid out of the shire<> of the siid tfare i minor children lu the hiadt> of the 
• Administralor General of Bjmbay, the Court radde the ordei applied for 


In cliatiihemi. Tnis was a petition by Alice Meakin, residing at Poona, the 
widow of Honry George Meakin, Kiirofiein inh ihitaut of Poona, who died m* 
t(7state (see I. L. H., 20 Bi>iu., .370) at Cailsbad on 1st .litno 1895. Letters ot 
adtninistrabioD to his estate were hy the coribeut of ail parties interested, 
granted to the Adininistiabor-General of Bombiv. 

The petitioner now applied to be appointed gnardi in of her throe minor 
children and to have certain payinents made to htr [138] out of the estate on 
their account, and to hive oertiin piwers over tneir persons given to lier, and 
to have the costs of the applicition paid out of the shares of the b.iid three 
minor children in the hands of the Adininistrabor-Geuerai. 

The Administiator General, on whom notice of the petition was served, 
did not oppose the order prayed for ; but as oneoi the three minor children, a 
girl of the age of sixteen >ears, was dobcribed m the petition as lebiding at 
Ealing, near London, while the other two minor childien weiu stated to be 
' resii'ing with the petitioner at Poona, tno question arose whethoi the Conti had 
jurisdletiun tqmake the older prayed for 

Bussell, for the Petitioner. - Tins petition is not headed “In the matter of 
the Guatdian and Wards Act, 1890 ” on the authoritv of the case of Jan am 
Luxumonand others, I. L.*li, Ift.Bom , 634. The luiisdictiou of the High 
Court, as to infants is ndb limitedliv the Guaidun and W irds Act (see section 
3 of that,.Act), and, conaeqifbnbiy, depends still in the Sutireme Court Charter, 
sections 41 and4^, as the powers g von hv those sections are continued to the 
Higli Court by Stat. 24 and 25 Viet/, c 124, sec. 9 The High Court accord¬ 
ingly has bh^ same powers with regard to infants that the Court of Chancery 
in Epgland had ovpr the whole Presidency of Bombay. The petitioner in this 
case resides in Poona, and Letters of Admimstiation to the ebtate have been 
granted in Bombay. Among those t>oweiB oi the Court of Chancery is one to 
appoint 8 guardian for sn infant residing abroad. Vide Seton on Decrees (5tfai| 
Ed.), p. 845.*snd oases there cited. .i 

His Lordship made the order as prayed. ' 

, Attorneys for the Petitioner —Messrs. Crawford, Durder and Co. 

• • NOTES. 

fCee now Mrs, Seaant v. Narayantah (1914) Sg Mad., 807 P. 0.] 
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’ ' fl89] TBSTAMENTABY AND INTESTATE JDBISDIC3TION. 

- ♦ 

TAe 30th July, 1896, 

Present: * 

Mr. Justice Straohey. 

In the matter of Petition for Prolfate of Will of Ezekiel Joshoa Abraham. » 
Abraham Ezekiel Abraham and another.Petitioners. 

Probate—Probate duty—Duty payable only on aaseta in British India 
at date of death—Court Fees Act (VII of 1870), 6ch. I, No. 11 — 

, buecMSton Act (2^ of 1863), Sees. 242, 244. 

V I^bate doty is payalilo only on assets which at the date of the testator’s death ate in 
British India. 

Beference under the Court Pees Act (VII of 1870). • 

The petitioners stated that the deceased left assets of the estimated value 
of Bs. 10,06,892-5-8. Of this amount it appeared from tho schedule that* 

' Bs 4,29,415 5 8 was the estimated value of the property left by the deceased in 
Bombay, Bs 5,16,477 was the estimated amount of remittances expected from 
‘ Shanghai in respect of proceeds of opium and twist consigned by the deceased 
, to his son and agont at Shanghai, while the balance of Bs. 61,000 was monoy 
I* remitted from Shanghai by telegraphic transfer after the death of the deceased 
k" to certain banks in Bombay and dotained by them until production of probate. 

The petitioners contended that prob.ito duty could not be charged on either 
of the two last mentioned sums, a*, being outside the jurisdiction of the Court 
at the time of the deceased’s death. 

The Begistvar of the High Court, in its Testamentary and Intestate 
Jurisdiction, was of opinion, on the other hand, that, having regard to section 
244 of tlie Buccessinn Act (X of 1865) and the Court Fees Ace (Vll of 1870), 
8oh I, No. 11, probate duty was payable on the whole amount of 
Bs 10 06,892-6-8 

Tho question was referred to the Taxing Master under section 5 of the ’ 
Court Fees Act (Vll of 1S70), who gave his cortifioato under the section re¬ 
ferring tiie matter to tho Cliief Justice, by whose orders it was set down for 
hearing before STKACilhY, J. 

Macpkerion, lor the Petitioners :—Probate duty is payable only on the 
asse'is in Biitish India at tho time of the testator’s lioath. £140] We set out 
the whole bstato in our petition for probite in consequence pf section 244 of 
the buccession Act (X of 1865) < i>s amended by Act VI of 1889), which enacts 
that a petition lor probate slial' set out "the amount of assets likely to come 
to tho iietitiotier's hnrids.’’ A<4suiuing that we were right in so reading the 
words of section 214, and that they oblige us to set out asoets likely to come 
" to our hands, but which were at the time of the testator’s death in foreign 
^ countries, the question is, whether duty is leviable on these assets under Act 
Vllof 1870, No. 11, Sch. 1. 

• I 

^ In England, when the jurisdiction of the Probate Court now exercised by 
the Probate Division of the High Court was transferred to it from the 
Eoclesiastioal Courts, the Brst provision on the subject was in Stat. 55 Cleo. 
Ill, o. 184. ' That statute made duty paVable on property " in,,respeot of which 
probate was granted ” Tfieso words were always read as inoMiog only pro- 
’ peiiBlIllliob was within the jurisdiction at the time of tke testator's death, 
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This siabiite was modified by Stat. 22 and 23 Viofc., o. 36. and Stab. 27 and!] 
28 Viob., e. 56. bub the piatefial words in it were nob affected by the modifioa-’ 
tions. ^nder those words Attorney-General v. Dimond, 1 Cr. & Jer., 356. and 
Attorney-General v. Hope, 1 Cr. M & B., 530. were decided which support 
our contention. Those cases and others are collected in Williams on Executors, 
p. 542, and treated as settling the law. See also In the goods of Murray, (1896; 
P.<65atp. 70 ; and see Attorney-General s^fitatt, L B, 9Excb., 140; haidlay 
▼. Lord Advocate, 15 Ap. Ca., 468, and Hon v The Gueen, (1896) 1 Q. B., 211 
Attorney-General v. Lord budeley, {1896j 1 Q B., 351, affirmed by the House 
of Lords, Lord budeley v. Attorney-General, (1897) A C., 11. 

Is the law different in India ? We sawnol. In this case the testator was 
a lew, and so, but for the passing of the >Snccession Act (X of 1865) would 
have been subject to English law under the Sunreme Court Charter. See 
Henderson on Wills, p. 312 

The principle is that Government levies probate dutv on all property 
which cannot be obtained without probate Piobate in becticn 3 of the Succes¬ 
sion Act (X of 1865) means the grant of the whole estate in and out of jurisdiction. 
This is illustrated [141] by section 179 under which all the property vests in 
%he executors— Spratt v. Hams, 4 Ilagg, 40.5, and Williams ou Executors, 
p. 300. Bulb we say there is a distinction between the liability oi tlie estate to 
probate and the power to administer, they are not co-extonsivo—Williams on 
Executors, p. 301. 

Section 242 of the Succession Act (X of 1865) shows the extent of the 
operation of probate, and wo say that the words in section 244 of that Act 
added hy Act YI of 1889 cannot have been intended to alter the English law. 
Under the analogous words of the Legacy and Succession Duty Acts in 
England, which are as wide as the words in section 244 of the Bucoossion 
Act, it has been held that duty is nob payable on the a'^sets in England of 
a foreign testator dying abroad— WallnoB v Attorney Oener d, L R., I Ch 
Ap., 1, Thompson v. Attorney-General, 12 Cl. & F , 1; and see the discussion of 
the subject in Williams on Executors, Vol. 2, p. 1503. If the Registrar’s 
content ion is right, wo should have to pay duty both here and at Shanghai. 

Lang, Advdbate-Genoral, contra: —A code is not to bo oonstiued hy aseer- 
*taiaiug what was the previous Uw, see Dank of England v. Vagliann, ^1891) Ap. 
Ca , 107 at^p. 144,145. The doctrine laid down in that case Iihs been adopted 
by the Privy Council and applied to a ease under the Succession Act — "^orendra 
Nath V. KamaXba'.tni, I. L. R., 23 Gal, 563, at p. 571 Wo say that the English 
la\^, wnatever it may bo, is n*ot mathrial to this case. We also tliink that the 
English cases are distinguishable, as the words under which bliey were decided 
are different from |ho words *to be construed in this case. What tiTey decide 
is that probate was only granted in respect of property within the jurisdiction 
of the Ordinary or afterwards of the Probate Court * 

The question in this country is what is the property in respect of which the 
grantds made"; not svhat is the property over which the probate has effect We 
base our argument on sections 243, 214 of the Succession Act and ask that full 
meaning should be given to those sections. Ilere the property “remittanoes 
expected from^Sbanghai" is likely to come to the r^titioners' hands and must 
be accounted for. Section 277 does not affect too case and must be read into 
section 242 A. Though the [142J words we rely on are new in section 244, 
yet t^e original section as to letters uf administration (section 246) bad the 
same words. • • 

Btraohey^.*:—In this case a difference which has arisen between tha 
Registrar and the p^itiooers for probate of the will of Ezekiel Joshua Abraham, 
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I^^^Se ftinbutit of the'oourt-fee payable bn tlie to 

ibe for deoisioo under section 5 of the Court Fees <kot Vll of 1870. > The ques- 
^on' in difference is whether the oourt-fee is payable upon the total amount of 
^e assets which are stated in the petition to be likely to come to the petitioners’ 
Kands, or upon such portion only of those assets a| at the time of the' testator’s. 
ideath was in British India. The total assets are of the estimated value of Bs.- 
|l0,06,H92-5-8. Of these, property valued at Es. 4,29,415-6-8 was within British : 
I’lndia and within the jurisdiction of tliis Court at the time of the testator’s ' 
fdeath. Tiie residue, valued at Es. 5,7 7,477, described in the schedule to the petition 
^'as ."remittances expected from Shanghai," and consisting of the proceeds of 
’‘‘opium and twist consigned by the dpoeased to Shanghai, was at the date of his- 
fdeath at Shanghai, and is still there, except Es. 61,000, which, some time after ‘ 
.'that date, was remitted to Bombay by telegraphic transfers, and is now lying 
dn certain Bombay banks. The Eegistrar’s order is as follows:—" Having regard 
|ito section 244 of the Succession Act, requiring that the petition should state the 
^•amount of assets which are likely to come to the petitioners’ hands, and the' 
' Court Fees Act, Schedule I, No. ll, requiring duty at 2 per cent, on tVie amount 
^of estate in respect of which the probate, &o., is granted, the Eegistrar cannot 
^exempt any portion of the value of the estate, viz., Es. 10,06,892-5-8, front 
|payment of probate duty." I have to decide whether this view is correct. 

S'' 

^, The question is whether the total assets, or those assets only which at the 
Idate of the testator’s death were in British India, are " the property in respect 
lof which the grant of probate is made" within the meaning of Schedule 1, No. 

) 11 of the Court Fees Act. To see in respect of what property the grant of 
sprobate is made we must look first to the Indian Succession Act (X of 1865), 
-which governs this case. Under that Act, while on the one band, section 3 read 
. with section 179 shows that a probate granted by [143] this Court gives the 
. executor a right of administration to all the property of the testator which vests 
^ in him. wherever situate, on the other hand section 242 shows that it has 
effect over such property only throughout the whole of British India. Where 
/assets of the testator are at the time of his death in another country, 


the Indian probate will not enable the executor to recover them, although 
^wben in any way he does so they fall within his g'eneral right to, 
" administer, and althoagli the Court of the foreign country m granting 
probate or administration for the purpose of their recovery may, Ira a matter 
, of comity, follow the decision of this Court. What then (to return to the 
Court Fees Act) is " the property in respect of which the grant of probate is 
made ?’’ Is it all the property of tlie tesiajior, wherever situate at the time of 
his death, which the executor is likely to recover, and which, if and when 
, recovered, he will be entitled to administer by virtue of tlje probate ? Or is 
. it only the property situate in British India at the lime of the death ^hich the 
' probate n6t only entitles the ox>..cutor to administer if and when recovered, but 
itself enables him to recover? There is no Indian case in point.. In England, 

' however, a closely similar question has ofton been considered andl^ now fi>nally 
settled. The words in the Court Fees Act " property in respect of which the 
grant of prohate is made, " or as they stood before the passing of section IS of 
' Act yil of 1889, “ the property in respaet of which the probate shall be granted,” 

; were substituted for the schedule of the Succession Act, which' imposed a 
: fixed stamp duty of Es. 8 on ‘ probate or letters of administration. ’ They were 
in all probability taken from the English Stamp Act, 1815, Stat. 55 Geo^III, 
0. 184. Part III of the Bohedale of that statute contuns, among other things, 
the duties ou probates of wills, and makes such duty payable j^n " the estate 
i and effects for or in resp^tof which such probate shall be nanted.” ' The same 
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words ars repeated in the schedule of the Customs and Inland Bevenne Aotl 
1880, and in section 27,o{ the Customs and Inland BevenaeAot 1881, Stat 44| 
and 45^iot, o 12, which regulated the payment of ptohate duty in Eoglandj 
np to the passing of the FinsiiLe Act 1894 (Stht 57 and 58 Viot, c 30) laj 
Williams on Executors (9th El), p 512 the result of the authorities upon thei 
[144] ooDstrootion of these words is thus stated —" The law appears to be*^ 
now settled that by the terms of the Ao^i of Parliament, the amount of thSi^ 
probate duty is to be regulated, not by the value ol all the assets which an^ 
executor or administratoi may ultimately administer by viitueoi the wiU or^ 
letters of administiation, but by'tl e value of such part as is at the death of the? 
deceased within the jurisdiction of the Coivt by which the ptobate or letters of ^ 
administration are granted Whs.tevei may have been tbe origin of this / 
jurisdiction, it is clear that it is a limited one, and cm be exercise] lo respect of J| 
tbooe etfeots only which the Oidin iry would have had himstif t > administer in^ 
case of intestacy, and which must theiefore, be so situited as that he • 
could have disposed of them m pros uius The authoi proceeds to show bow * 
these principles have been adopted in several import int decisions ic pecting the ‘ 
liability to prrbate duty of the peisoual property ol the Ixstatni winch at the*- 
Stime oi his death is in a foreign counrrv, hut which aftei his death is brought 
into Engl ml hy Ills executor The leiding cases are the lUorney General r 
Ihmond, 1 Cr md J 356, and the Attorney Genetal v Hope, 1 Cr M and 
B,530 the lattei a decision of the House of Lords These decisions were 
based upon the limited extent of the powers of tbeOrdin iry , whone^er granted 
prohxtu except for goods which weie within his juti&diction at the time of the 
testator s death In cases of intestacy the Oidinary h rd oiiginally the right 
to dispose %n pia usus of goods lott by the deceased within the diccese, in r ises 
of wills, the Ordinary rould only grant probite in respect of such goods, and 
when the decersod loft bona notabdia within some other diocese ttian that in 
which Le died the will must have beer prosed, not before the Oidinary, hut 
before the Metropolitan of the province—Williams, pp 217,340 This limited 
jurisdiotioQ of Hie bpnituil Courts was transfer! ed to the Court of Probate by 
the Court of Probate Act, 1857, and to tbe Probate Division of tbe High Court 
by the Judicature Act 


in another part of Williams on Executors the author siys ‘ All personal 
property follows the person, and the rights of a pci->on instituted in England 
representalive of a paity deceased domiciled in Lngldiid, aie not limited to 
the personal property in [14S] Eugland but extend to such property wherever 
looaily situate '—Sp»e« y jtfams, 4 H ip**, 405 A^,ain tor the pui pose 
of suing in an English Ccu^rt probile olitained in the pr >per c^iuit iiero 
extends to alltb^ lietsonil propeitv of tlio decersed wlieievet situate at the 
time ot his derth whether in G oit L> it un or the eolc nies, oi in iiiv crun 
try abroid ’ — Whyte v Bo%e 3 Q B , 493 507 ‘ ft must not ho lA cUrstood, 

howevei, that where a testator dus driiiciJcd m Lugiind, leiving sssots 
abroaid, the grant of'probate heie can extend to thorn Fur tlie pi ibite was never 
granted, except for goods which at tbo time of the derth weto within thejuns' 
diction of the Ordinary who made the gi int 1 hough if it should become^ 
necessary tha( the Courts of the foieigmcounti v w bore the assets were situate i 
should graht probate or administiation tor the purpose of giving a legal right * 
to recover and deal with them, such Courts, by tbo comity of nations, would 
probably follow the decision of the Coui of Ptobate in this country, as being 
the couniry of tihe domicil " Again, ‘the Courts oi tbe country twhere the 
deceased wasd^ioiled will administer tbo propeily wherever situate, but if, in 
tbe oouise of tM adfainistration, it becomes necessary'to take legal proceedings'^ 
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to redaoe the estate into possession, the representative oonstitnted by the 
Court of tiie domicil will have to clothe himself with a title from the Court 
where the propert\ is locally situate, by the comity at nations, howt^er, the 
foreign Court vi ill, as a matter of course, grant probate ancillary to that granted 
b\ the Courts of the domicilWilliams, pp 300. 302 Mi Macpherson also, 
cited 1 ho Attomty Qineial v Iiatt L B, 9 Ex, 140, Latdlay v The Lord Adio- 
cati, Ut Ap Ca , 468 , In the goods nj A/nrray, (1896) P 65 at pp 70,71, and 
b/ein V Iht (jueen, (1896) 1 Q B , 211, ae showing that the principle of the 
AUorney-Geneial V Dvmond and the Attorney Qen&ral\ Hope is still recognised 
as law in England. 

The latest case on the subject is Atto7ney General v Lord Sudeley, (1896) 
1 Q B , 354, afbimod by the House of Lords, Lord budeley v. Attorney General, 
(1897) A 0 11, in whu h the majority of the Court of Appeal leversed the judg¬ 
ment of the Queen's Bench Division, but in which all the [l46] Judges in both 
Courts agreed that no property wan Ii ilile to jiiobite doty which at the time 
of the death of theownor was not situ ite in England In the Atlo ney Gene¬ 
ral v Pidttthequcstiion was whethei probate duty was pay able upon the amount 
of hills of ixchango payable six months after sight drawn by a bank in India 
upon a bank in London in favoui of the testator’s English bankeis, and which, 
at the time of the test itoi's death woio on tlie high seas on their way to Eng 
land It was held h\ ill the Court that the bdls repicsented, but did not con¬ 
stitute, tho assets, which weie the funds in the hands of the drawees in Lon¬ 
don, and that these, being at the time of the docoase within the jurisdiction, 
weie liable to probate duty It w is further held by KhLLy. C B, that if the 
bills themsehos constituted the assets, they, not hoing at the time of the do> 
oeaso within any other jurisdiction and being on their way to England, must 
be regarded as forming part of the assets in England subject to piobate duty. 
It IS to be ohsoived that (be funds in that case, liko the Bs 61,000 received m 
Bombay after the tostatoi s death in this case, were m the hands of bankers, 
who presumably would not have given (hem up to the executor^ except on pro¬ 
duction of the probate It was not suggested, however, that this was a malerial 
circumstance It was assumed that the time to be looked to was the date 
of the testator s death, and that if at that time the funds had been outside the 
jurisdiction they would not have become liable to probate duty merely bocauso, 
when subsequently within the junsd.clion, the English probate was made 
availahlo foi their leoovery 

In Latdlay \ The Lord Advocate, as pointed out in WilliamR on Execu¬ 
tors (p 512, note) it set ms to have boon ituplied, cspec’ally by Lord Macnaghten 
that ‘ the question in each case would seom to be whether an English or a 
foreign probate is necessiry toenablo tl e personal rcpiesentatives toiecoverthe 
pioptrtv on which the duty is cl timed " Lord HekschELL said (p. 489) " The 
chanictei of the asset and its lo al aituation cannot be affected by circumstan- 
cec arising out of a ti ansae tion subsequent to the death The que-ttion is, where 
was the asset situato at the time of the death?’ In Attorney General v, 
Ltrd bttdtUy tht Maatei of the Bolls said (p 360) " It is not every asset 

[147] of the estate that is to ho valued for duty, but only such of the assets 
of the estate ai. were at tho date of the death of the testator locally within the 
juiisdiction of the authority wl icb grants the probate This authority was 
formerly the Oidinmy, and is new the Court of Probate The distmotion 
between ssbots of the <i>tnte wi ith are liable to probate duty, and assets ct the 
estate which aie uot lial le to prebafe duty, though both are assets of the 
estate, 18 laid down and the itaionb aie given for it in 1831 Lord L\KD- 
BEB6Z, C B , m Attorney Qintral y.Ltmond, The distnotion depends upon 
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the locality of the asset at the time of the testator’s death. If the locality is ■ 
outside the jarisdiotion, the as'set is called a foreign asset and is not liable.” : 
Mr. Macpherson also referred by -way of analogy to sections 1, 2 (2), and 20 ■’ 
of the Finance Act, 1894, by which probate duty was superseded by estate., 
duty, but under which, as recently pointed out in the Law Quarterly Beview:'^ 
(April, 1896, p. 106) the liability of property to estate duty will often depend .j 
upob the principles established by the Attv^ney-Ocncralx. Dimond an# the '' 
oases following it: see in particular section 8 of the Act. 


There are two recent colonial‘oases decided by the Privy Council which . 
are important as showing that these principles are not peculiar to the English ' 
Court of Probate, but are of general application. In Blackwood v. The Queen, 

8 Ap. Oa. 82, the question was whether under a Victorian Act providing in very . 
general terms for tho payment of probate duty on" tlu personal estate of or to 
which the deceased was at the time of his death po.ssos8ed or entitled,” per¬ 
sonal estate which at that time was outside the colony was liable. It was held 
by the Pri^ Council that it was not. Lord HobuouSE said that " the reasons 
which led English Courts to confine probate duty to the property diiectly affect- ' 
by the probate, notwithstanding the sweeping general words of the statutes 
which imposed it, apply in full force to tliis case." Tho Courts placed a limi¬ 
tation on tbos^eneral expressions " because they thought that the Legislature 
could not intend to levy a tax on the grant of an instrument in respect of pro¬ 
perty which that instrument did not affect. Their Lordships think that in 
imposing a doty of this nature, the Victorian Ijegislature also was [148] con¬ 
templating the property which was under its own hand, and did not intend to 
levy a tax in respect of property beyond its jurisdiction” (pp. 97 and 98). Again, 

" the grant of probate does not of its own force carry the power of dealing 
with goods beyond tho jnrisdiction of the Court which grants it, though that 
may be the Court of the testator’s domicile. At most, it gives to the executor 
a generally recognised claim to he appointed by tho foreign countrv or jurisdic¬ 
tion ” (p. 92). That decision was followed in Conimissioner of Stamps v. Hope, 
(1891) Ap. Ca., 476, a case fyom New South Wales, where tho Supreme Court 
by its charter was authorised to grant probates limited to property within the * 
polony, and where the Stamp .Duty Acts authorised duties to bo charged “ upon 
all estates, whether real or personal, which belonged to any testator.” It was 
held, following Blackwood v. The JQueen, that the general words " personal 
estate ” must be read as limited to such estate as tlie grant of probate conferred 
jurisdiction to administer, and that probate duty was, therefore, not payable 
on a specialty debt due to the testgiCer, the specialty being at the time of his 
death outside New South '9Vales 

. * * • 

This being tbe principle on which the Courts in England have construed the 

words ' estate and effects for or in respect of which probate shall he granted,” 
in the statutes imposing probate duty, and the principle being, as just shown, 
of genpal application, is there any reason why I should not similarly construe 
the practically identical words of the Court Fees Act ? In the first 
place, if, as is probable, the words of Schedule I, No. 11, of the Court Fees 
Act were taken from Stat. 55 Geo. Ill. c. 184, it seems reasonable to presume 
that the Legislature when enacting them for Indin knew and approved of the 
construction which they had received judicially in England. Is probate granted 
in India in respect of other property than that in respect of which it is 
grant&d in England? The jurisdiction of the Ecclesiastical Courts, limited in 
the manner 1 havetshown; which in England was transferred first to* the Court 
of Probate and^terwards to the Probate Division of ^the High Court, was in > 
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rAQourts of ecclesiastical jurisdiction, empowered to adniimster and execute, 
[ 149 ] within certain limits, and in regard to ceftain .persons, the ecclesiastical 
I law as used and exercised in the diocese of London, so far as loodl ciroum* 
stances should admit. Seo 'the Charter of the Supreme Court of Bombay, 
section 47. By the same provision the power of the Supreme Court to 
f grant probates was expressly confined to the wills of persons leaving 
effeats within the limits of the Court's jurisdiction. The like power'and 
authority as that exercised by the Supreme Court in relation to the granting 
of probates was given to the High Court by its original and amended Letters 
. Patent. Subject to a few modifications not material to the present case, 
the probate of the Indian Succe^ion Act is substantial!^ a reproduction of 
that which the Commissioners who framed the Act found in the English law. 
The rights and functions of an executor, the limitation of the effect of 
the probate within a particular local area, the necessity of a foreign probate 
or grant of administration for recovering assets situate within a foreign 
jurisdiction, the comity which would generally lead the foreign Court to follow 
the grant of the Court of domicil,—all this is lor the most part the same in 
India as in England. The inference which 1 draw is that the “ sweeping general 
words ’’ of Schedule I, No. 11, of the Court Fees Act must he limited in the 
same manner and for tlie same reasons as tiie similar words of the English 
statutes and the equally general words of the Australian statutes, and that, in 
India also, “the Legislature was contemplating the property which was under 
its own hand, and did not intend to levy a tax in respect of property beyond 
its jurisdiction.” 


In In the goods of Murck, I. L. ll., 4 Cal., 795, decided by GaRTH, C. .1-, 
in 1879, the circumstances were peculiar. The executrix of »testator dying 
in England proved his vpill first there and afterwards in the Calcutta High 
Court, paying duty in each country on the assets there. Some of the goods 
obtained in England under tlio English probate wore sent to India. The exe¬ 
cutrix having died, the Administrator-General obtained from the Calcutta Court 
^ administration de bouts non of the testator’s vnadministered effects. The 
' question arose whether the assets in the hands of the Administrator-General 
were liable to duty. Those in respect of which [ISO] the deceased executrix 
had already paid Indian probate duty were clearly exempted by section 19e of 
the Court Fees Act- That section, however, did not apply to the assets obtain¬ 
ed from England, as no Indian probate duty had been paid in respect of them; 
and the taxing oll'ieor referred the question to the Court under section 5 of the 
Act. It was hold by GauTH, C. •!., that “‘as the assets in question were within 
the iurisdiotioD of this Court at the timu of the grant of administration, and 
the Administrator-General could not have obtained possession of them other¬ 
wise than by virtue of the grant., they are clearly liable to the udvafo'emduty.” 
Upon this several observations arise. In the first place, it was apparently 
admitted that the Indian piobatc duty paid by the deceased' executrix wag 
rightly limited to blie assets in India at the time of the lostator’s dea'th. It 
was expressly admitted by tlie taxing officer, and apparently not doubted by 
the Court, that the assets subsequently brought from England to India would 
not have been liable to Indian probatb duty in the bands of the executrix, as 
they were obtained by her, not under the Indian, hut under the English probate. 
If without obtaining probato in England she had contrived to obtain the 
' English assets and send them to India, I suppose that the same oonclusiotr would 
still hold good, and that the Indislh probate would not be considered as 
granted in respect of them. All this is fully in keeping witk the authorities. 
I must say, however, with the greatest deference to OtAtTB, C. J,, that bis 
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deoioion as to the graali of adminiatiratioo de honis non to tbe Administrator* 
Geueral appears to me ^tremely doubtful. That was a grant to a new repre* 
sentative^of th% testatorand was governed by the same rules as if it had been 
an original grant—Suooession Act, sections 229,*230 ; Coote’s Probate Practice, 
p. 173. I should have thought that if there was one thing established by the 
authorities, it was that the test of liability to duty is the locality of the assets 
not at the time of the grant but at tho time.of the testator's death, and that no 
change of locality subsequent to that can affect their liability. The second 
reason on which GahTH, C. J.’s judgment is based seems to me equally at 
variance with the authorities, for the> establish that the question is not 
whether the execBtor or administrator cap oht-nn jiossession of [161] ,the 
assets when brought within tlie juiisdietion otherwise tlian hy virtue of the 
grant, but whether, at the time of tho tnstiitor’s death, tho grant would 
itself have affected the assets so as tn make the assistance of any foreign 
authority unnecessary fur theii recover^. 

In thg present ease I do not think there is any substantial distinction 
between the Rs. 01,000 whicli, as tho Rogistiar savs, uro now King in Bombay 
yanks awaiting the production of the probate, and the remaining remittauces 
whieh 1 uudei’btand are expected to bo sent Ironi Shanghai to tho petitionoi^ 
direct. In neitlicr case would the Indian proh.ite of its own lorco have enabled 
tho pelitionors, at the time of tho testator's doHth, U) ohtiin tlio ahsuts, if those 
in possession had withheld them. The Registrar’s opinion that the court 
fee is payable upon the total assets, including thoso wlucb at the date of the 
testator’b death wcie at Shanghai, is bisod upon the words added to section 
214. of tho Buocossion Act by section .'t of Act VI of 1889. the latter 
section an application tor piof)ato must statu, in addition to other particulars 
theiotoforo required, “ tho amount of assets which are likely to conic to the 
petitioner’s hands.’’ Mr. Macplierson did not deny, and 1 do not doubt, that 
these words include assets likelv to u<>me to tho jietitioners’ hands from any 
quarter, and that in like manm'r section 277 requires an executor to exhibit an 
inventory and account including all assets wliatevor which liavu come to hia 
hands. The Advocate-General, who, on bohalt of Government, bupported the 
^Regibtrar's opinion, relied almost eiitholv on tlio words added by Act VI of 
1889, and did not contend that, prior to that Act, probate duty was payable 
upon assets which, at the time of the tubtator’s death, were within a foreign 
jurisdiction. Indoed, 1 understand that tho pi'iictice in cases where a testator 
leaves property lioth iu British India and in England has alwa>s been to levy 
prdbate duty hero only upon Idie liuhan assets, and this can only be on the 
principle established by the English*dui.i.siuiis. The Regibti'ai'b doubt is w bother 
that priugiple is applicable Cvhere fdruign assets having boon brouubt after 
the testator’s deatfi into British India, arc so placed as to be only obtainable 
hy the excoutor ou [152] production of tho Indian probate, ui whuru the 
executor states under section 244 oi the Kuccession Act that tlio foreign assets 
are likely to come to his hands. 

With the first point I have already dealt. As to the second, the question 
is whether this amendment of section 244 effected and was intended to effect 
Borailioal a change in the nature of a'ljrant ot probate, whether the probate, 
which until 1889 was grantel in respect of a pOM-ion only of the property, was 
thenceforth granted in respect ot all the property stated to be likely to come to 
tho petitioner’s bands, notwithstaudiug soctinn 242 and the considerations and 
authorities to whj,ch 1 h%ve referred ^ do not think so I think khat section 
3 of Act Hil 0^^889 was enacted for a very differont^and much more limited 
purpose. ,Beotion Mi as amended must be read m such a way as to make 
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Consistent with section 242 and the other sections of the Act. It dMs not, 
like section 38 of Stat. 55 Geo. Ill, c. 154, say that <|he statement is required 
'in order that the proper and full stamp duty may be paid on%uah pcohate.” 
Tlf Act VI of 1889 is considered,'it will be seen that almost all the fifteen sections 
lamooding the Succession Act and the Probate and Administration Act, 18&1, 
I relate to the inventory and accounts which executors and administrators are 
"requited to exhibit under Part XK^IV and Chapter VII of these Acts respect¬ 
ively. U nder the former law experience showed that, in the absence of any 
; penalties, executors were apt to be careless and inaccurate in furnishing these 
statements, and hence these provisions were ‘enacted to compel closer atten- 
. tio^ to their duties in this respect. ^ The object of section' 3 in particular, in 
. requiring the executor to state in his application for probate the amount of 
assets wliicb were likely to come to his bands, was to furnish a basis for testing 
.the accuracy of the subsequent inventory and accounts- Most of the 
mother seotious had a similar object. It follows that the intention of the Legis- 
^^lature in requiring the amount of the assets likely to come to thq executor’s 
^ bands to be slated was not to make the property in respect of which the probate 
^ is granted anything different from what it had heeu before the passing of Act 
^ VI of IB&d. It should be observed that section 62 of the Probate and Adminis< 
tratiou Act, 1881, corresponding with section 244 of the Succession Act, 
Ciaaj and section 246 of the latter Act and section 64 of the Act of 1881 
‘.relating to applications tor letters of administration, had always required the 
amount of assets likely to come to tho petitioner’s hands to be slated. If the 
' Begistrar’s opinion were correct, the anomalous rssull would follow that before 
fthe passing of Act Yi of 1889, the words in Schedule I, No. 11 of the Court 
.Pees Act. “ the property in respect of which tho grant of probate or letters is 
■ made," meant one thing in the case of probates granted under the Succession 
Act, and another thing in the case of letters of administration granted under 
that Act and both probates and letters of administration granted under Act 
: V of 1881. 1 infer that the check upon tho accuracy of the subsequent inventory 
and accounts which the words introduced by section 3 of Act VI of 1889 
provided, was probably omitted from section 244 of the Succession Act as 
nriginully framed through an oversight. 1 think that the subsequent provision 
of that check dues not affect the applicability to No. 11 of Schedule 1 of the < 
. Court Fees Aci of the English decisions upon practically identical words in 
"English statutes in pan meUena ; and that those decisions should, therefore, 

; be applied now as they would have been before 1889. 

For tlic.se reasons my answer to the reference is that in this case thecoprt 
• iee is pay able nut upon the whole Bs. 10,D6,892-5'8. which are stated in the 
petition as likely to come to the petitioners’ hand^, hut only upon the property 
.valued ut'Bb. 4,29,415-5-8, which, at the date of the testator’s death, was in 
] British India. 

Attorneys lor the Potitionert-Messrs. Ardeshir, Hormusji and Dinsha. 

Attorney for Government:—Mr. F. A. Little. 
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Landlord and imant—Co sh IK n Jaqhii None to tenant to pay full assess- 
ment -Manaqa aettnq uith the emsent of eo shams — Paities—huit 
aqainst tenant hy manaqer ahne la hu ovn name—Joinder of all 
eo shams neoessaiy Piaclice — Oioceduie 

A CO sbtTfr whiis inamg t mnU cv n vvilb el c ons ut (i hts en sh%rt.r muntun a 
suit b} himhclf tnd in his wn mm t t i tomni who hes titled to ccm^ly with i notice 
oH^ing on him ti pay enhwtcpd imt 

Appeal ftom tlie decision ol S Himrnuk Distiiet Tudjjo of Ahmednsgar iii 
Si It No 5 of 1803 

Tlie itUnfbiU who w is 'ho j isliiidar ol the villa^o of kkolner xnd to whom 
a ooiuinission hid bion issued b\ Covoiimten! undei section 8S '’lauses (a) 
and Ifc) f of the Lind Rcionuo Lode fUonibiv 4ct V of ISfO), instituted the 
piesenL suit in the Distiict Cojit to roeovei iiom the defendsrit Rs 99 being 
the balinoo due to him on aerount ui kamal akar (liigliest rite ol assessment) 
for the three ytus piecoding the suit 

The detendant disputed the pliintiii s light to dem ind the highest rate of 
astO'^smeut, and contended {intei aha} chat the pluutiif hid no light to sue 
alone, as he had othei co sliaiors in the i ighir village 

The Judge allowed the cl urn holding (inf r afic*) that the plaintiii was 
entitled to lecover the highest late ol ibbessmont and [15S] th it though 
t^e plaintifl had efther oo owners in the )iglui, he was entitled to sue alone 
The following is an exti ict fiom the ludginout - 

Tho piimtifi admits tbit tb rc ir oth i shiioibinth ]a(,hii but hi i tbr bolder of i 
commissiottissuod by Qcvemm iit unlci sectiuii 8S of F ml i} Aot \ oflS71 udlcciibidic 
that tbit (umiuis nn ijudus tb pliutiff c mpUit t i r tin uit t tillilitbn 
]aghir^u s cl mn tore settle the >■ vcuu inf in h H i fh ii le cj a ti n wi 

bimiUily dcudcd by bir W WEDDbABJKN u bu i N If 11*7 
The defendant app aled 

Aranson(withCr^anay^am iV sauLaiut) in th^ ^ppcllint (Defendant) - 
The plaintitt is not the sole piopriotoi ol the 11 hu Tiieio iiu oihei co sh irers, 
and the piiinbifl cannot sue ilone witlioul timi consent >t without loming 
them id the suit— tiala^t hhikajt v Gopsl bmlia/hu 1 L H, d Dom 2J 

•Appeal TSc JO if 1814 

f bbctmi 88 cliUsos (a)‘lud (6) ofthcLi^lRci lu C d (ii iiibiv Act Vof 1879)—■ 

86 It shall bb lawful for the Gov inci in C tun il i( nv lime I issue iicmmission 
to any holder of abeiiaUd Istidfi coufcrring upon him ill rr iny f thr following powers in 
respect of tho lands ipnified in euch ccmmissini fuameJy) 

(a) tyidemai d security for the paymirit if t Iind rovenur or renb dm tr him ind if 
the sime be not fu'uished, totiko och ptciutcim is the Collector i luthorircd to take 
under scotiona 141 ti 143 * 

(h) to attaefa tha^roporty of persons making default in the pijwnont oi luch land revenue 
or rent as sioresaid • 
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lera is no evidence in the case to show that the plaintiff Ufas mahal^i or that 
phe brought the^nit with the consent of the othbr oarsharers. The mere fact 
l^that the powers mentioned in section 86, clauses (a) and {b), Were coftferred on 
Lthe plaintiff would nut authorize him to sue alone. The suit must, therefore, fail. 

k Jnverarity (vvith Purshotam P. Khare), for the Respondent (Plaintiff):— 
rThe plaintiff holds a oommissiop issued to him under section 88 of the Land 
Revenue Code, and the powers mdntioned in clauses (a) and (b) of that section 
r have been conferred on him. He is, therefore, entitled under section 94* of the 
Code to bring a suit to re-assess the land or-re-settle the revenue to be received 
from any inferior holder. The decision in Balaji Bhikaji V- Qopal bin Baghu, 
1. L. R., 3 Bom., 23, is not applicable to the present case. " 


1th August 1895. Parsons, J. :—The District Judge finds that there are 
. sharers in the jaghir, and that the plaintiff is not the sole owner, but he thinks 
‘ that plaintiff can bring this suit to [ 166 ] recover the highest rate of assess* 
. ment {kamal akar), because he is the holder of a commission issue^ by Govern* 
ment under section 88 of Bombay Act V of 1879. It appears that the plaintiff 
has had conferred on him the powers specified in clauses (a) and (6) of that section, 
but we do not see how tlie conferring of those powers could possibly give ham 
a right to sue alone if otherwise he would have no such right. We think the 
case must be determined on the principles of law applicable to co-sharers 
generally, and that the plaintiff would have no right to sue'^alone, unless, 
perhaps, to use the words of the decision in Balaji Bhikaji Pingey. Qopal bin 
Baghu, I. L. R., 3 Bom., 23, he was acting by consent of all the co-sharers as 
the manager of the village. The lower Court has omitted to determine this 
question of fact. 


We, therefore, under section 586 of the Civil Procedure Code (Act XIV of 
1882), refer this issue to the lower Court for it to try and find upon ;—“Was the 
plaintiff’^acting by consent of all the oo-sharera as the manager of the village 
for the years in suit ? ” 

• The Judge should take the evidence offered by the parties, if he considers 

it necessary to enable him bo try tlio issue properly, and certify his finding to 
this Court within a month of date of receipt. ' 

The case Wiis accordingly suiiL back lor a finding on the above issue, and upon it the 
Judge found that the plaintifi was iicling consent of all the co-sharers as the manager of 
the village fortihe years in suit. 

The appellant (defendant) book the following objections to the finding ;— 

(1) The Judge was wrong in holding- that the. plaintiff was the manager 
for the jother CO-sharers. 

(2) The finding w>i.s contrary to the weight of the evidence. * 

* Thv case then,came again before the High Court, 

Ghamsham V. Nadknrm. for the Arpellanh (Defendant): -rWe submit that 
the finding of the Judge does not conclude us at all. We contend that,one co* 
i- sharer cannot sue oven with the consent ot the other co-sharers. They must 
^ijl be made 1167] parties. We rely ou Balkrishna v. The Munieipality of 
WMahad, I. L. R., 10 Bom., 32; Kalinas v. Nathu, I. L. R., 7 Bom., 217; Gan 

-.• ■—> — " — - .. .—. -■■ ■ ■ — « i ■ 

• Seetiion 94 of the Ijand Kevonuo Code (Bombay Act V of 1879) :— 

- 94. Nothing in the last section shall bo decided to prevent a holder of alienated land 
i’ from instituting a suit in a Court of competent jurisdiction for the purpose of establishing 
his claim tore-assess the lands or settle th#' revenue of any iniecioc holder paying less than 
the full sum to payment of which he deems him to be jrfetly liabte, ot from levying the 
sum ascertained to be due in aocordanoo with the decree in anj; saoh*imit in the manner 
luKeinbefote mentioned. , . - 

1,1 . . V- / - 15 I- : i-. ' iti ' ' ' - 
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Savant v Narayan, tbtd, 467 Pam^elmk v Bamlall, I L B, 6 Cal, 816 
Balajt V Qopal, I. L. R ,'3 Bom 23 , Ma>ne’6 Ilindu Law, section 274 

Maliadeo V Bhatlat Put^kotamP Bha7(,tcy. the Respondent (Plainbif) — 
As the tenants have separately pud lent to each oo shaier, or agreed to do so, 
they cannot now raise any objection to the suit As to the lights of co sharers, 
if their mtoreats are endangered the> tan object, but in the present case they 
have all consented Tho Judge bui rhaily found, rn the issue sent down, 
that the pbiintifi was acting rs mniagu with the Lonernt of all the co* 
sharers It is not now open to tip riekndanl to laisc an\ ohjoi-tion The 
casesiehed on simply lay down th it me co shaici cannot suelni his undivided 
shaio, but in this case the phintilf has *is maungcr miplndly sued foi the 
shares of aill the oo-sharois —Atunach tia v Vifthiahnqa J L R 6 Mad , 27; 
Han V Mahadu, I L R, 20 Bom 43') Maynes Firidu Fjiw sectiou 274 
Parsons, 3 —13y the letum of the 1 nding of tht Itiatiiri. Judge on the 
issue remanded by us on the 7th August 1R9) woaioin possession oi the 
facts of the*caBe 

The plaintiff and his co shuiois own the \illige of \kolnei as thpir jaghir 
Tine defendant cultivates land in th it vill ige Piioi to the vcais in the suit he 
has dlviays p‘»id the jaghiidai® somi thing Itss th in thf full [knmal) assessment 
Tho plaintitl Rowevtr, give him n ticc tint fu tin yens m suit hg^would have 
to jiay the full ussubsrocnt and I is hiought tin jucsent suit to enfoice bis 
dem ind The point ol 1 iw iigued bufoiens rol itcs to the joMt i of the jilaintiif 
done to bring this suit It is found th it he was acting by consent oi all the 
oo-shirors us manager of the villi„e lot the years in suit 

In tho c ISO of halajt v Oopal T L. R 3 Bom , 2 J tho following remark is 
made by ^ISIBOPP C J If tn\ one of Btscril ten ints in common, joint 
tenantb, Ol topaiienors who is not iitinf liy consent of the otlui-» isniinagorof 
an i state is to ho at libcuf y t ot li nice lo it ni eject tenant it his own peculiar 
pleisuio there [iSSj inauii s>ly \onld he no silcty for ten uiti and it would 
he impobsihlo for them tt> know how to icgul ite then conduct ci whom to 
legaiii at) their 1 tndlord In Ainuachala v \ ift^uahnqa 1 L H l> Mad , 27, 
a somewhat similAt ictnuk is maio as to a suit by the luanining memhei of a 
family 

On these remarks it has been a» ,uo 1 th t tho loirnod TiuR< s rhoueht that 
a CO sharer who was acting by consent oi the oMieis isniinigei might enhance 
rent and sue to eject i ttnint The leniuk'i howovei ue very guardedly 
woided and it is clear th it thodudge s^iid not mum to I ly d( wn any such lule 
In Kattushen Banna v Valloiil N^tai/an t-v 1 L R 3 Mad 231 it is held 
that ' unless where by a spteiiil piovksion oi law co owiieis iie peiunited to 
sue through* some of one of their moc<ihtis U) cn uwmis must join in i suit to 
lecovei thoir pioporty Co ownns uiav ngite that then jnojieity.shall be 
managed and legal pioi ceding** conducti d by omo or on > c f tlion nurnhci but 
they cannot lu'^est such person oi persmswitli i cotuppiiucv to sue in his own 
uame on their hehalt, or, if sued, to ri present them This dcciRion was 
followed by this Court in hallnshja * Du Mvnte%pnltUt uf Mahad, I L R, 
10 Bom , 32 In Han v Ookuldas I L R , 12 Born 168 n is said that "it 
IS plain lhabthe right of a plaintiff to i** *Mme the haractoi of manager, and to 
sue in that character, raises a question oi fact and law which vanes as the 
other members of the family aio nnnois or adults whose assent is usually 
required in impoitant matters, and wc think, therefore that the defendant is 
always entitled, when the objection is caken at an early stage to have the 
other members eef the family, when they are known, placed bn the record to 
insure him agaipst thb possibility of the plaintiff’s sotmg witbouii autbority,” 
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”To the same effecti are the deoisione of Iho Galoatia and Allahabad HighCourts. 

, (See hamdoyal v Junmenjoy, 1. L. B., 14 Cal* 791^at p. 794; Dwarka Nath 
MtUerv Tara Prosunna Hoy, I. L, B, 17 Cal., 160 at p. 162, Kandht^a Lalv. 
Ohandai, I. L. B., 7 All., 313and lmain-ud-din v. Ltladhnr, I. L. B„ 14 All., 
624 at p. 527.) 

We must, therefore, treat it as settled Uw that a co-sharer who 
is manager even 'with the con&onC ei hisoo-sharers cannot [159] maintain a suit . 
by himself and in his own name to eject a tenant who has failed to comply with 
a notice railing on him to pay enhanced rent. Wo must, therefore, reverse the 
decree of the lowe” Court and order plaintiff’s suit to be dismissed with 
costs on him throughout ' 

- Decree reversed. 


NOTES 


[ See also (1907) 7 C.L.J., 251 (joint finidu tamily); (1900) 24 Bom., 539 (co-sharers in 
matters under Botnb,t> Land J^venue Code, sec. 21G) ] 
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APPELLATE CIVIL 


The J4th Oetoher, lb95. 

Presknt: 

* Mn. Justice P\rsons and Mb. .Iustice Candy 


Fannyamma and mother.(Original Defendants 

Nos. 1 and .*1) Appellants 
vW'SM? 

Manjava Ilebbai and others.(Original Plaintiffs 

Nos 2, 3 and 4) Bespondents.'' 


Limitation Act (XV of 1877), Sch. II, Aits 1/8 and 140- Limtation Act (IX 
of 187/), 8oh. II, Art. 129 ~ Suit by devibeei to recover possession of piopeity 
devised by toil/—Vrayei to dcalate alleged adoption invalid, 

A >.uit by ) dt>Ti<!oe to lornvor poss'qsioii of immovaiblr propert) and for a deoliiration 
that an alleged adoption (on the strength of which the defoudant wls in poasesmon) was 
invalid or never took place not boiug one merely toobtin a declaration, u governed by 
article llOtof the Liiaituluni Aet (XV of 18/7) To such a suit article lid doob not apply, as 
the prayer for dicUrition it, hubher\ieiil or auxiliary only to the prayer lor possesbion. 

Appeal from a remand urdei passed by E.,n Moacardi, District Judge of 
Kanara. ' • 

Tlv' plaintiffs alleged tliat under the will of one Nagabhatta, who died on 
the 28th July 1880, they wore untitled to his immoveable property, all of 
wh'ch was in the possession o' the deiondanfi., tliat on the will being present¬ 
ed tor registration in 1880, t lu iii >t defendant (the widow of Nagabhatta) bad 
declared it to he a forgery, and alleged that in 1879 Nagabhatta had adopted 
the third defendant ' 


* Appeal No. 27 of 1895 

11 Art. 140 .— 

from order. 

Description of salt. ^ hSol 

* r 

Time from which period bcgias to run. 

By a ramaiuderman, a revmion-.Twolvey cars... 
or (other than a landlord), or a| ' 

doviaeo, for posBOBSioitol unmovoable 
property. ' < j 

Whenhib estate falls into possession,] 

• a 

»» 

« 
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The 28tih Jaly 1892, was a Coarli holiday. 

On the 29bh July 1892. *the plaintiffs bronght this suit to recover possw* 
sion of the property, and praying for a declaration that the alleged adoption 
was invalid or never in fact took place. * * 

Defendants Nos. 1 and 3 pleaded that defendant No. 3 was the adopted 
son of Nagabhatta, having been duly adopted.by him in [160] June 1879, and 
that the suit was now barred by limitaticn:i, Nagabhatta having died on th% 
27th July 1880. 

The Subordinate Judge held* the suit barred by limitation, holding that 
the suit siiould hayebeen brought within six years under article IIB, ScbedulSi 
11 of the Limitation Act (XV of 1877J. * 

On appeal by the plaintiffs, the Judge reversed the decree and remanded 
the case for retrial, holding that the suit was oue for possession of imniove* 
able property and not simply for a deolarauion as to tho validity of the adoption* 
and was, tjierofore, governed by twelve vears’ limitation. 

Defendants Nos. 1 and 3 appealed. 

Shamrav Vtthal, for the Appellants (Defendants Nos. 1 and 3):—The snit 
IS clearly bstred. Article 118 of the Limitation Act (XV of lh77) applies. 
The adoption of defendant No. 3 was brought to the knowledge of the plaint¬ 
iffs in thu year 1880, when the alleged will of Nagabhatta was presented for 
registration. Ti^e present suit was brought in 1K92. He cited Jagadamha 
V. Dakhtna, L B., 13 I. A., 84 at p 9.5, I. L B, 13 Cal., 308, il/okrsk v. 
Tarw k, li. R.. 20 I. App , 30 at p 37 , I L R , 20 Cal, 487 at p 497 , Laeh- 
man Lai Chov'dhrt v. Kaahaya Lai Mowir, I. L. B, 22 Cal., 609; b'heftA 
Sultan v. Shekh Ajmodtn, L. B, 2*2 1. App ,51. 

Narayan G. Chandavarkar, tor the Respondents (Original Plaintiffs):— 
This IS a suit for possession. The prayer for a declaration as to tho adoption 
is merely auxiliary A series of decisions of the High Cuuits in India has 
held that articles 118^ and 1191' of tho Limitation Act aio to be applied where 
suits are merely for a declaration. Where the relief by declaration is merely 
ancillary and subservient to the main relief sought, these aiticles have no 
.application —Patf Izrail v. Bamrav, I L, B., 13 Dorn., IGO , Enlgaida v. Lin- 
gnvda, P. J. for 1H89, p. 86, Basdeo v. Qjpal, 1 L B., 8 All, C44, lUvubat v, 
Nagnpa, P. J , 1892, p 34. 

Parsons, J.:—Plaintiffs bring this suit as devisees under the will of one 
Nagabhatta to obtain possession of certain immnveuble piopeity They ask 
also that the adoption and all other condi [161] tions of title relhd on by the 
defendants may be set aside and their«sole nglit to the propertv declared. 

For ell praotifial putposes, and apart from any technicalities of pleading, 
this latter prayer is superfluous It is enough that phiintiils suing for posses¬ 
sion should sue on their own title, leaving tlie defet dants to establish their 


•*l Art. 118:— 


DeBoription of suit. 

Penod of 
limitation. 

1 

1 Time from which poiiod bt'gins to run. 

To obtain a d«-olantirn that an 
alleged adoption 18 invalid, or never 
in fact took place. * 

Six years. 

1 Wben the alleged adoption becomes 
jkiiown to the pUintill ] 

t lArt. 119.— 

• 

• 

To obtain a ^laration that an 
adoption is valid. 

Six years. 

When Jhe rights of the adopted mbi 
as such are interfered with.] 


16 nMMLs-dlaO a 
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^ ooiinter title if they oan It is not necessary to their suit for possession that 
they should obtain a declaration that the adoption alleged by the defendants 
did not take place or is invalid As observed in Abdul v Ktrparcm, P J for 
1891, p 79, the declaration il subservient or auxiliary only We must, there- 
lore, treat the suit as one brought to obtain possession of iimnoveable property 

The defendants plead that the will relied on by plaintiffs is a forgery, that 
lihe defendant No 3 is the ovi ner of the pioperty, having been adopted by 
Nagahhatta, and that the suit is time barred 

The following facts onlv need be stated —The will under which plaintiffs 
claim, IS Siid to hive been executed on the 21th July 1860 Nagabhatta died 
on the 27th «>i 28th luly 18H0 The present suit was brought on the 29th 
July l':192 Defend tnt Nj 3 alleges that he was auopted bv N igahhatta in 
June 1879 Tiie puties lospuctivuly knewot their rival claims in 1880 

On these facts it is uguel thit tiie suit is lime barred under article 118 
of the Limitation \ct (XV ot 1S77), because, although it asks for a deolaiation 
that an alleged id >ption is invilid or nevoi in fact took pi ice, it has not been 
brought wittun six ycats from the date when the alleged adoption became 
known to the {liintitfs It is howevoi, a cornpieie answer to this irgument t.y 
say thit the suit h not ono inetulv to obtain a decUration, but that it is one 
to obtiin pisbession of immovoalile pioperty hv i devisee for which aiticlo 140 
allows twelve\eirs time To such isuit aitide US would not apply Tint 
arlK le applies only to dec 1 irat iry suits, the s ile object of yfhich is to obtain 
a declHritinn tint an alleged adoption is inv ilid oi never in fact took place 
Suits fot possession of pi iperty to which anotliei lim tatiou hwis applicible 
aio governnl by tint law even though [162] the validity of an adoption may 
arise and nuy have to be deteiuunod 

No doubt this was not so under the Act of 1871 as interpreted by the 
Privy Council in tiie c me of Jnqatamha v Lakhma, L K, 13 I \ , 81, but 
the wording ot article IIS in the Act of jh77 is diHeient, and wo must construe 
that ai tide at cording to the express rulings ol the C »ui ts here Aos ho v Gopal, 
I L 11 8 VII, f U Nntthu Stngh v Gulib Stngh I L R, 17 \ll ,167, Lola 
Pmllu Lai V J i/y/nc, 1 L R, 14 Oil, 401 Padajtiavv iiamrav,! L R 
13 Botn IbO haigmda v Ltngavd t P J foi 1889, p 86 , licvubat v tiagapa, 
F J 1892 p 34 It IS idle now to sppculite iihether from certain expressions 
used in tho cases of Molushv lariick L R. 20 I A , at p 37, and Shekh 
buUnnv '^htl h Ajmodm L K, 22 I App,&i the Privv Council will not 
decide th it the Vet of 1877 is to be cons ructel in the same way as they con¬ 
structed the Act )f 187] It is suitKient to say that they have not ns yotso 
deiided In tho present case oithei piriy within six years from 1880 could 
have sued fot a deolaiation tha*- the claim set up by the other party was bad 
and his own title good Neit* ci did so Both waited on, and now at the very 
verge of the twelve years tne phuiitiiis have brought their suit The principle, 
therefore, in Jagadambo''} u se hiidly applies, for it a as open to the defendants 
to have foiced on tho settlement of the dispute within a moderate period 

For the reason that this suit is not one for a declaration to which article 
llRanplies, but one foi possession to-which the twelve years’ rule applies, we 
confirm the ot der with costs 

Candy J Plamtitfs say that Nagabhatta died on ^8th July 1880 
having by his will, dated 24th July 1880, devised his property to plauitifis. 
When the will was presented for registration shortly after Nagabbatta’a death, 
^aintiffs were opposed b t defendants, who contended that defendant No 3 bad 
Esen adopted by Nagabhatta lu 1679 
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Since then the parties have been at arno’s length. Defendants have 
been in possession on the *s1rength of the alleged [168] adoption. On 
29th Jtfly 1K92, (the ^Bth .Inly being a Court holiday), the plaintiffs brought 
this suit, praying that the alleged adoption be set aside and for possession of 
the immoveable property deviseti to them by the will. 

It :s clear that they cannot succoed in their suit unless they succeed in 
proving that the alleged adoption is invilsl.'ot never in fact took pl‘\oa. But 
they claim, as devisees suing for possession of immoveable property, to be allowed 
twelve years’ limitation under article 140 of Act XV of 1877, from the time when 
their estate fell into pobsossion, t e , the death of the testator Nagabhatta. 

The Subordinate .Judge, reiving on dartain remarks of the Pi ivy Council 
in Alohesh v faruck, L K , 20 1 A , 30, at p 37 S c 1 L R , 20 Cal., 487, 
at p 497, held that plaintiffs were biund to have bued withiii aix years from 
1S80 under article 118 of Act XV of 1877 


On ijspeal the Distiiet Judge set aside this decision, holding that until, 
there is a formal decision of the Bnub),y .ligli Ojuit oi the Priiy Council to 
the oontiaiy, *'he case of Jasd/o v Gopal, 1. L R, 111 , 611, must he hold to 
be the best authoiity regirding tho inteipiutition of the pteseut liw, and that 
claims wliicli involve the d iterminati in of thu validity or tact ot an adoption 
are not birred by aiticles 118 119 of the Sohelule of iot XV of 1877, unhss 
they are simply suits foi a, d> gIm atwn oi the v didity jr existence or otherwise 
of a fuimor adoption 

Tho decision of the Privy Ciuncil in the Ic iding case of 7ai7a'/am6a v. 
Dakkiita, L R , 13 1 A , K4 S C , I L R , 13 Cal, 308, was given in Apiil 
IBHG, with lefuience to aiticle 129* of Act IX of 187) After showing that the 
expiessioii in that article ‘set aside in idoption ’ is and hid been for many 
yeatb applied, in (he ordinal y langmge of indiin 1 iwveis, to proceedings winch 
bring trie validity of an alleged adoption under questun. and applied quite 
indiscriminately to suits foi possession of lind and to suits oi a declaratory 
nature, thou Lotdships proceeded, page 94 " It is worth noserving that in 

the Limitation Act of 1877, which supeisndtd the Act now [164] und r discus 
Sion, tho langu|ige is changed. Article 128 (sie mistake for 118) of the Act of 
. 1877 which curitispouds to article 129 ot thu Act of 1871, so fai as regards 
selling aside adoptions, spoak^ ot a suit ‘ to obtain a declaration chat an alleged 
adoption IS invalid or never in fact took place,’ and a-isigtis a ditfeient start.ng 
point bo the time that is t > run against it Whether the alteration of language 
denotes a change of policy, or how mucii change of law it eifects, aie questions 
not now before ttieir Loyiships .I^r do thev think tint any guidance in the 
constiucuon of the eirlier Agt is to be g iiiioi ftoin the latei one, txcept that we 
may f urly infer that the Ligisl ituie ccnsideiod tlio expio'.siou ‘ suit to sot a>ide 
an adoption ’ to be one of a loose kind, and that mure piecision was dusitable. 

" II, then, the expression is not such as to denote solely. or even bo denote 
accurately, a* suit ooiiLnel to a declnation that an alleged adoption is invalid 
in law or never took place in taut, is there anything in the scu.ie or structure 
of the Act to prevent ns from giving to it the uidmaiy sense in which it is 
used, though it may be loosely, by professional men ^ The plaint ids’ counsel 

•lArriliaa*— * 


DoBoription of suit 


Pei lid of 
.imitation. 


Time when period b^ins to ran. 


To establish 
adoption. ( 


or,set aside an 


Twelve years 


J'be dite of the adoptTon, or (at ths 
iption of tho plaintiff) tho date of the 
it Bth of the adoptive fathet.3_ 
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were asked, bat were not able to suggest any principle on which suits involving 
the issue of adoption or no adoption must, if o^ a merely declaratory natuie. 
be brought within twelve years from the adoption, while vet the very same issue 
18 left open for twelve years after the death of the adopting widow, it may be 
fifty years more, if onlj it is mixed op with a suit for the possession of the 
same riroperty It seems to their Lordships that the more rational and probable 
principle to asenhe to an Act Viqse language admits of it, is the principle of 
allowing only a moderate time within vihich such delicate and intricate questions 
as those involved in adoptions shall he brought into dispute, so that it shall 
Strike alike at all suits in uhich theplamtitt cannot pcssibly succeed without dis¬ 
placing an apparent adoption bv vir/neof which the defendant is in possession ” 

In August 18B6, in Oatigo Salmi v Ltkhtaj Singh, I L R, 9 All, 253. 
Mr Justice MaBMOOD (at page 267) referred to the very recent ruling of the 
Privy Council in J igadamba v Dakhtna, L R, 13 I A , 84 8 C, 1. L B» 
13 Cal., 308, holding that the ruling was wholly inapphrable to the case before 
him, both [l6S] on account of the ficts, and also hectuso their Lo]r''sbip8 had 
themselves pointed out the change of law effected by article IIB of the Limit i- 
tion Act of 1877 (Their Lordships said ** Whether the alter ation of language 
denotes a change of policy, or how much change of law it eflects, aie gutstions 
not now before their Lordships ) 

In August 1888, m Padajtrav v Itamrav, I L R, 13 Bom , 160, Sir 
OhaULI S SAlvbENT.C J , and Mr lustioe NanabHAI HAKiDASietnaiked, at page 
165 “ Befoie leaving this pait of the case we think it will bo use ful to notice 

the view piessed upon us in aiguuieut by dufendint s counsel, that atticle 119 
of the Act of J877 was the article applicable to the case, and that taken in con¬ 
nection with the ruling in Jaqculamba Chowdhiant v Halhina Idohun, L B , 13 
I A, 84 S(,l LB 13 Cal. 308, the plaintiff’s suit, although one to recover 
the land, was baried six yeais alter plaintifl came of age That case, however, 
was decided under aiticlo 129 of the Act of 1871, and was held bv the Allahabad 
High Court, and we think rightly, to have no application to sections 118 and 
119 of the Act of 1877, which aie confined in terms to suits for a declaration— 
Qanga bahat v Ltkhrnj Singh I L E 9 All, 253 ' 

In 1889 in halgavda v Liiiyatda, P J for 1889 p 86 'Sargent, C J», 
and m\sel{ held that article 144 of Act XV of 1877 applied to the case before 
us, which was a suit biought by an alleged adopted son to recover tht> propeity 
of his doct i*«d adoptive fithci We relied on the cases of liadajttav v 
Bamrav 1 L R , I’i Bom IGO ihove noled and Bosrfco v Gopal I L B,8AII» 
644 This list w IS a c ise in Auf,ust J8f6,in which Oldpd LI) andTlRKPlIi, 
JJ , went fulh into the qu'stion T1 oy said (pagi 645) ‘ The Privv Council 
dec Mon in Jagudamba «. I ovdhiant v I akhtiia A chitv, L B , 13 1 A , 84 * 
SC I L B, 13 Gill d(i8 hi R no a)iplKHtion That decision dealt with the 
limitation sn aiticle J29 of tl f c Id Act, IX of 1871 which refened to suits to 
set aside an adoption, and their Lcidshiis held that the terms to set aside an 
adoption’ refened to ann ineluded suits whieh bring tlie validity of an adoption 
into question, and applied indiscnn mate ly to suith to have an adc] tion ccclared 
invalid and for possession of land, when the validity of an alleged adoption is 
brought into question « 

[166] •* But that decision bad peculiar reference to the terms in which 
article 129 was fiamed The present law of limitaticn has made an tfltcration. 
It contains no such aiticle as 1S9 On the othei hard, we have articles 118 
and 119, the foimer frr suds to cbiam a declaiaticn that sn alleged adcpfion 
s invalid or oe\er tock |.)aie and the lattci toebtama decl^ialion that an 
idoption IB valid, and the peiiod of limitation is reduced fo six years, sud the 
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time from which it will run is altered, and the Act provides separately for 
suits for possession of property hy article 141 ^ 

" Tlhere is no ambigu ty about article 118 as there was about article 129 
of the old law, and it can be held only to refer 40 suits pufcly for a declaration 
that an alleged adoption is invalid, or never, in fact, took place, and where the 
suit IS for possession of property, to which anoth« i limitation law is applicable, it 
will be governed by it, although the questi^mof validity of adoption m ly arise. 

As already observed, it is discietionary lu a Court to grant relief by declaration ^ 
of a right, and consequently the fact that a person has not eued for a declara* 
tion should not be a bar to a (>ult for possession of pioperty on any ground of 
limit ition presinbed for the (oimor , 

" It IS observable that, in the case we have leferiud to their Lonlships of the 
Privv Council remarked upon the difleiuure between the linguar,o of article 129 
of Act IX of 1871, which they designate as being of i loose kind, and the 
precise terms of aiticles 118 and 119 of Act XV of 1877, which we have 
described above 

In il^hruary 1892, m Revuhit v Najf ipa P T, 1882 p 34 Saboent, 

0 T , ind Bibdwood J , said * We think it light to remark thit both Courts 
«vere wrong in legarding the suit is one only for a declir ition of the validity of 
the plamtilT’s adoption Tlio plaint sought further relief by the plamtitl being 
put into possession of thepioteit\, md such i declir ition would he merely 
anciliaiy to that lelief Tlie question for determinitiun would, therefore, be — 
whether defendant No 1 his beau m adversep:>ssession for twelve years before 
the suit w IS brought 

[167] In Dei ember 1892 Lord Buand lehverod tlie ludgment of the Privy 
Council 111 Mofmh biaiatn v Firuck Nath Moitra L B , 20 I A SO It was 
held that the suit having been brought to rtcover possession on the ground 
that the defendant s adoption was mv ilid w is i suit to " set iside an adoption ‘ 
within the moaning of the Liuiitition \ct 1871, ind the suit being thns birred 
long befoie the 4ci: of 1877 cime into force the plaintiff must fill At page 37 
Lord SUSND said 

“ It was suggested tint the Ait of 1871 havng been superseded by the 
Act of 1877, the question of limit ition should he detei mined wiuh reference to 
the provisions of the later statute in which the language used i« somewhat 
diifeient, the suit tbeie refetred to, as ntce8sar\ tosive the limitation being 
described as one “to obtain a dicliration that an alleged adoption is invalid or 
never, mfict took plate It seens to be more than doubtfal wI ether, if 
those were the words of the statute applicable to the oa>>e the pliintiff would 
thereby taka any adi int^e , • 

It IS on these last wnrd> that the argument for the piesont appelhnts is 
founded .In the,case ]ust'quoted,'then rjotd<-hips wore sitisfied* that the 
defence of limitation had been clei established on the ground of the long 
unchallenged adoption of the ptincipal defend int notwithstanding hrsaisertion 
of the status and right rf an adoptid s>n, and his enjo, tuenl with the com- 
pleteaknowledge of the plaintitf, of the advant iges which that status gave him 
Plaintitf’s allegation was that the adoptive inothei of the piiticipal defendant had 
been in possession of the property till her death in 1884 md that consequently 
until that event occurred no ciuse of Action for possession aiose But their 
Lordships held that as the plaintiff s cl urn (for » declar ition of his right and 
that possession might he given to him of the properties m aispute) dbviously 
involved tie sotting aside of the de sndant s adoption the suit was barred 
under article '*29 of Act IX of 1871, which provided the hmitatien of twelve 
yeais for suits ‘tb set aside or estiblish an adoption" from* the date of the i 
adoption or (af the ^ption of the plaintiff) the date oflibe death of tbft adoptive 
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father, " and their Lordgjbips thought it [168] more than doubtful whether 
plaintiff would have taken any advantage, even nf the words of the statute 
' of 1671 had been (asm the Act of 1877} “to obtain a declaration that an 
alleged adoption is^invalid, or never, in fact, took place ’* And such indeed 
must have been the case, when the fact is regarded that defendant was adopted 
in 1851 by bis adoptive mother on the alleged authority of an annumatt patra 
given by her husband, who died in 1^850 What advintage could plaintiff have 
gained by the change in language^ lie said thvt the annumatt patra gave a 
life estate to the widow, but the High Court found as a fact that the defend¬ 
ant and his adoptive mother had been in actual possession, and the Privy 
Council held that defendant had enjoyed with the complete kaowledge of the 
plaintiff, the advantages vihicli the status of adopted son gave him 

An examination of the case thus shows that the remark of their Lord* 
ships IS no foundation for upsetting the current of decisions which are founded 
on the difference of languages in article 129 of the Limitation Act, 1871, and 
in article 118 of tl e Limit ition Act, 1877 This Court has, after dufi delibera¬ 
tion, adopted the reasoning of OLDFIELD and TYRRELL TT , in hatdeo v Gopalt 
I L B , 8 All, 644 and we should not now be justified in depirting from that 
reasoning without the distinct authority of the Privy Council « 

Mr Shamrav, for appellants, referred to the judgment of the Privy Council 
in Lachman hul v hanhaya Lai, L K, 22 I A , 51, but there is nothing in 
that judgment which really bears on the point at issue 

It appears that recently (February 1895) in the Allahabad High Court, 
Edge, C 1 , and Bankrtt 1 , reiterated the conclusions arrived at in Hasdeo v 
Oopal ] L K , B All, 644 pointing out that the same conclusions were to be 
found in another Allahahid case —Ghandharap Sinqh v Lachman fttngh, 
1 L B , 10 All, 485, in a Bombay case (the one quoted above), and also in a 
Calcutta I ise, Lala Parhhu Lai v J Mylnt, I L B , 14 Gal, 401 

It may further bo remarked that Edge, C T , an 1 BaNFRJI, J in February 
1895, did not consider it necessary to refer to the romark in the Piivv Council 
judgment in Mohesh Naratn v Tarwlt N<Uh Motti a, L B 20 I \ 30. 

[169] No doubt theie is one passage in the eirlier judgment of the Privy 
Council [Jayadamha Chowdhiant v Dakhtna Mohun LB,13lA,84atp 95), 
which must laise some doubts as to whether the present law works equilablv 
I refer espeoiilK to the passage — ‘The pUintiffs counsel were asked, but 
were not able to suggest any piinc'ple on which suits involving the issue of 
adoption oi no adoption must, if of i meroi\ dec' irntory nature, be brought 
within twelve veais fiom the idoption While ^et the very same issue is left 
open for twelve veirs aftci the death nf the adopting widow, it may be fifty 
years more, if onl) it ih mixed up with a snit for the possepsion of the Bvme 
property It seems to then L rdships that the more rational and prohtble 
principle Co ascribe to an Act whoso language admits of it is the principle of 
allowing only a moderate timj will in whi< h such delicate and intricate questions 
as those involved in adoptions shall be hrou,cht into dispute, so that it shall strike 
alike at all suits in which the plaintiff cannot possibly succeed without dis¬ 
placing an apparent adoption bv virtue of which the defendant is in possession ” 
In the present case the parties weie at arm's length in 18BQ Then was 
the time for the delicate and intncste question involved in defendants idoption 
to be brdught into dispute It mav he said that it was always open to defend¬ 
ant—the alleged adopted son— to file a suit to obtain a declaration that bis 
adoption vvas valid any time within six years from the date when plaintiffs 
put forward the alleged will of Nagabhatta and denied defendant's alleged 
adopti qg^ But for defendant it may fairly be asked, why pbould be have been 
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driven into the Court as. plaintiff ? He was in possession, what need was 
there for hini to take action^ As the law is at present interpreted, if the 
declaratipn as to the Validity or invalidity of an alleged adoption is only 
ancillary to the claim for possession the suit pnay possibly be brought more 
than sixty years after the alleged adoption Take the present case suppose 
that Nagabbatta had devised the estates to J f< r life and then to the plaintiffs 
That would have been a legal devise A and thi^plaintiffs being alive at testator's 
death The plaintiffs' estate would not fkll into possession till d'f death. 
[1701 That might take place bfty^eirs after Nagalihattis dealh and thus 
plaintiffs after moie than sixty yea'-s might maintain that the alleged adoption 
was invalid or never took place 

But we have to administer the law as It is We have held that in such a 
case as the present, article IIH of the Limitation Act does not applj Under 
these oiroumatanoes I agree that we must r oniirui the order of the District 
Tjdge with costs 
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APPELLATU CIVIL 

The 14th October, 1895 
PRFSI NT 

Mb Jostiob tlABDiNB AM) Mr Iusticp Kanabe 

Motilal Lalubhai (Original Defendant) \ppellant 

versut 

KatiHl Mahtputiam (Onginil Appellant) Bospondent 

• ^ 

U^ndu law —Mayukha — Widow —IVtdoM <t power to dt<tpose of moveables 
heqneathfd to her by htr husland 

ITeld that a wido v m flnisrbt under tbo law of Miyukha bad piwir to bequeath 
moveable property taken by her urdcr tbt will of he r hnsbind which gave htr expribs pc wer 
of free disposition , * , * 

Ondndhai v Chandrnbhaqabat^ 1 L R 17 Bom 690 distinguished 
PerRAIMDH J —There is a threefold SiMincti n be..wren the movrillr an^ immoTO 
able property between title by bequest and t title by inhi rits ice tnd a distincticii between 
the Mivnkha and Mitakshara which must bo b irnc in mind before the rights of A widow in 
Oujarat oUiraing under a will which give her otpnss powers f free di prmtjrn over the 
teuduesif moveable property are negatived solely on the authority of I be hull Bench detision 
quoted above Tf Bewa Baihad madenodispisition horstll the mov able property in re pect 
of which freedom of disposition had been Ulowed her wc uld h ivc gine to the reversioner as 
her husbind a hejr • 

Cross appeals from the decision of Bao Biliadur Iialshankar Umiishankar, 
First Class Subordinate Judge of Ahmedhbad, in Suit No 82 of 1891 

The plaintiff sued as the reversion irv heir of one Girjasiiankar Govindram 
to recover property in the^hauds of the defendant Ginashankar di6d in 1880, 

* ^ * CroB Appeals Nos 80 and IGf of 1S94 
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leaving three houies and oonsiderable moveable property. Hie wife Bai Bewa 
' and two daughters MuH and Pasi survived him.. 

By his will he gave house No. 3 to his daughters who were to be the 
owners thereof, and to take possession after his death. 

[171] As to houses Nos. 1 and 2, the will directed them 

< to be given to my dangbtera Mali and Paai, now alive, and to any third daughter I may 
hereafter have—to all theee daughters hrAo naoh of them as may then {te vtla) bo alive. My 
wife Rewa shall herself live m these buildings during her life<time and take care of them, and 
after her death my said daughters are to take the said buildings. After the death of my wifa 
my daughters are my heirs. 1 give these honscs to them by way of mheritance.” 

The residue of his moveable property the testator gave to his wife with 
full disoretion to deal with it in any way she might think proper 

The daughters Muli an I Ptsi predeoaased Kewa, leaving no issue. Bewa 
died on 25th January l8Ud. leaving a will, dtted Deeamber 1892, whereby she 
bequeathed the whole of the property in her possession to the defendant, who 
was the husband of her predecease 1 dauglitar Mull.* ' 

On Bewa’s death tlio present suit was filed by the plaintiff, who was the 
nearest kinsman and leversionaiy heir of Girjashanktr to recover his property^ 
from the defendant. 

Defendant pleaded that he was entitled to the property both under the 
will of Bewa and of Giriashankar 

The Subordinate Judge hold that Bewa bad no power to dispose of the 
property by will, and passed a decree lor the plaintiff, awarding him possession 
of the profierty with the exception of a house which he found to be part of 
the stridhan of Bai Muli. 

Both parties appealed to the High Court. 

Ganpat Sada<ihtv Boo appeared for the Defendant (Appellant) 

Branson (with him Oh%tn*<i, Motdal and Malvi), for PlaintiQ (Bespondent). 

Their Loidships (Jardine and Banade, J.1) held, on the terms of the will, 
. (1) That Muli and Pasi beoame the owners of house No 3 on Ginashankar’s 

death 

(2) That Ginasbankar’s will oiifittod to provide for the devolution of houses 
Nos. 1 and 2 m the event of all the daughters d\ing before Bewa, who had 
only a life estate in them, and that on Bewa’s deith there was an intestacy as 
to these houses, and they passed to the plaintiff as rever<<ionary heir. 

[172] (3) As to the tuoveahles, the Comb held that Bewa took an absolute 
estate in the roMduo, and that she could .4ispose of it by will. 

The following is an extract from BailADE .1 's'lndgment with reference to 
Bi'wa’s power to dispose of the moveahle estate' 

Ranade, J. — * * * The next point relcktes to the moveable proiierty. 

The lower Court has held that Bat Bewa’s power to dispose by will of the 
moveable property given to hei hy her husband’s will was as rpstrioted as her 
power to dispose of iiiimove.iblo propeitv, and it has accordingly awarded 
plaintiff’s claim m regard to the whole of this large property, excepting a kantt 
of Bs. 500, some bniall silver ornaments, and old clothes, grain and sundry 
articles of email value. 1 am disposed to think that the deoisipn of the lower 
Court on this point is not oorreot. It did not apparently oonsiffer the very 
detailed provisions of Girjashankar’svwill, more especiallv paragraphs 10, 11 
and 12 of olau>e 11 These paragraphs permit fall disoretion to Bai Bewa after 
carrying out the testator’s wishes to. make use of the residue in snoh manner 
as she might think proper for religious and oharitahle purpdses, to make dona¬ 
tions, and provide for the maintenance of her daughters apd fof other purposes. 
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1 do not abtach much imporbanpe to the word vagatre in this place. There ia 
gimilar freedom allowed to her about the ornftment«i valued at Bs. 500, and pots, 
Ac , to gwe away such of them as slie might think proper The moveable pro* 
perty is stated to be worth Ks 14,000 in all, out of which the testator directed 
fis 800 to be spent on his funeral, Rs 600 on Pasi’b mairiage, Rs 1,200 for 
gifts to the daughters, Bs 4,200 in chanties, and Bs 425 with iitig and kantt 
in gifts to other relations Tina leaves property woith Rs 7,000 at the complete 
disposal of Bai Rewa * 

It appears to me that the tdotatoi intended to place no lestrictions upon 
the disposal of theimoveible property thit might lomun with Bn Rewa, after 
she bad carried out the dispositions in Ins will, which, as stated ihove exhaust* 
ed only half the moveable estyte This express power in Giijashankar’s 
will would validate Bswa’s will so far is it relit d to the residue of 
Cuoveable property When such powe of alienation is given, tlie widow 
can bequeath even immoveable pioperty —Sc/^ l/uZ [173]cAand v Bai 
Manehn I*L R, 7 Bom„'*491. Koonjbfhm l)hm v Premohand Dutt,l L R, 
5 Cal, 6S4 The Courts have all along recognized y clear distinction between 
Bpoveahle and immoveable property to which y widoa succeeds as heir to her 
sepirated husband The authority of Damodar v Purmananias, I L R,7 
Bom, 155 i^hioh decided th it i widow takes ahsolutoly inopnrty bequeathed 
to her hv her husband, and m ly dispose of it by will, li is no doubt been sh tkon 
by the Full Bench decision m Galaihar hhat v Chandrahhaqabai, I L R , 17 
Bom, 690 but this last decision rstened espre^sly to tiio case of pio^ierty 
inherited by a widow from her husband, and cannot obviously h ive been 
intended to provide for the case of a testamontaiy bequest with such express 
powers as those noticed above in the will of Girjashankir The decision of the 
Judicial Committee on which tlie ruling in Gndadhar HhnL v Ghandrabhagafm, 
I L B , 17 Bom , 690, wa® ohieOy based contains words of express loservation. 
In Mmtumnt fhakoor Deyhtev Eai Baluk liam, llMooies I A 1.S9 at 
p 175, it IS stated that although a widow, according to the Western schools, 
might have a power of disposing of moveable property inlierilel frrm her 
husband, all schools are agreed that she has no such power in regarl to 
immoveable property, and that immoveable, as well as moveable, property, 
she n<u not otherwise disposed of it pissis to the heirs of her hushiiid. The 
words underlined mark the distinction whi h takes awav the piesent cise from 
the operation of the rule laid down in Gadadhar hhat v Chandiahhagahai, 
I. L R, 17 Bom , 690 

• 

Moreover, the case of Gadatfhat Jlhat v Ghandtalihoiiabai I L R, 17 
Bora , 690, deals with parties sub]eot*to the Mitakshui i 1 iw while the parties 
to the piesBut suit are admittedly subject to the yuthenty of Mayukha which is 
more favourable to the removal of all lestnctions on woman’s jiroperty In 
Damodar v Purmanandas, I L R,7 Bom, 155, tl o pirties were Gujarati 
traders, lesidents of Bombay, and that ruling t nly g ive eflect to i long course of 
decisions commencing with Vtnayak Anandrav v Lakshmthai, 1 Bom IT C. 
Rep., 117, and coming down to very incerit times, Pedwt ^ haqvnn v Hat Laksh- 
mi, 1 Bom H C Rep, 66, Mnyaram v Motiram, 2 Bom II C Rep,.313, 
Cl74] Ghhnitrcibhagahai v Eashinath, 2 B * 0 Rep, 323, Lakshmibat v. 
Oanpat, 4 B 11 C Rep , 149 at p 162 Balvanlrav v Purshotam, 9 B. H C.. 
Rep, 99 it P III, Tuljaram Motorjt V Ifnt A to arfas, I L R , 5 Bom , 662; 
Eoonjbthari Dhur v. Premehand DuU I L R, 5 Cal, 684, Venkata^Rama Rao 
y Venkata Sunyll Rao, 1B R 1 Man 281, and I Li R, 2 Mad., 333, Dalpat 
Narotam v.BJihgvai^Khushal, I L B, 9 Bom., 301, Bhagirthibat v Kahnvixrw 



I.L.R. 21 Bom. 178 kaoabdas saubhagtaoas v . 

IL B, 11 Bom , ; Bat Jamna v. Bhatshnnkar, I L B., 16 Bom., Sar%- 

lal V Ptanvnl tvdas, I L R , 16 B , 229 There is thus a threefold distinction, 
first, between moveable and immoveable propertv, sdcondly, betweet) title by 
beqnest and a title by inheritance, and thirdly the distmclion between the 
Ma\nkba and Mitaksbara, which must be borne in mind before the rights of a 
widow in Giijarnt, claiming under a will which gives her express powers of free 
disposition over the lesidue of moveable property, are negatived solely on the 
anfhrritv of the Full Bench decisiob quoted above If Bewa Bai had made no 
disposition herself, the moveable property, in respect of which freedom of 
disposition had been allowed to hei, would have gone to the reversioner as her 
hnsbind's heir under the authority of the rulings noticed above But as she 
has disposed of it by her will, the reservation expressly recognized by the Privy 
Council decisions comes into play, and to that extent the Full Bench decision 
does not govern the present case 

The Court amends the decree of the Subordinate Judge of the First Class 
by confirming so much of the decree as awaids tq the plaintiff as residuary 
heir of Gii) ishanku the houses specihed in Girjashankar’s will, Exhibit 91, as 
bou°cs Nos 1 ind 2 and by leveising so much of the decree as awards to the 
plaintiff any other of the properly claimed The Court now dismihses the suit 
except as to the above houses Nos 1 ,ind 2 As to the suit and Afipeal No HO 
of 1H94, the plaintiff to get costs thioughout on the amount of the claim 
awarded, and to pay the costs of the defendant throughout on the amount of 
the claim rt]ectod Costs of Appeal No IGG of 1894 on the plaintiff. 

- Decree amended 

Cl7S] APPELLATE CIVIL 

The 1 iih Octoher, lh96. 

Pkesknt 

CUII'P JUfeTlCE FaRKAN and Mb. .1U5.TICK PARSOhS 

Nagardas Saubhagyadas . . . .(Original Plaintiff) Appellant 

versut 

Alimedkhan.(Original Defendant) Bespomilent.''' 

* _ 

Vendor and furehaser—Covenant *or title -Bieaeh — Damage—Moasure 

of damages 

A purchastr oviitid fiom hiB holding is enlitkdtu rocovor from a vondor who has 
guaranteed hu. title the %aliie of the land the date of the cMction. 

Though in ordintrv ca-.«s i mortg igee w)u n*deprivi.d ol his sooority can only recover 
bin .norigwgi moiiei as th* dtniig(>- for brcith of theVovenaut for quiet eDj|o>nicnt, yet 
where the mortg ige deed conii n a cmnint on the pari of the moftgagor not to pay off 
the morignf^ for a term of years, ll mortgagee is entitled to damagen for being deprived of 
a favourahlu and long enduring invo tint nt 

For the purpose of tsbimitmg such dimigcH the Court will vilue the prospective^robts 
as a ]ur) would 

Appeal from the decision of Bao Bahadur Gangadhar V Limaye, First Class 
Subordinate Judge of Thana • . 

The defendant's grandfather Davudkhan owned certain kbars,vtz.,Mhaisbad, 
Ghat and Chole 

In the year 1833 he mortgaged khar Mhaisbad with possession to plaint¬ 
iff’s grandfifther fot Rs 701. 

' • Appeal, No 60 of 1893. 
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In the years 1834 and 1839 he mortgaged khars Ghat and Chole to the 
plaintiff’s grandfather for Bs. 600 and Be. 201 respectively with possession. 

Alte# these transaotions Davudkhan died, leaving him surviving his widow 
Mamabibi, his son Ismailkhan and his daughter Ehatijabibi (defendant's 
mother). 

On the 15th October 1844, Ismailkhan sold the equity of redemption in i 
kbar Mbaishad to the plaintiff’s grandfathei;(ebe mortgagee) for Bs. 1,601*8-0, i 
which included the amount of the mortgage of 1833. The sale-deed contained 
the following covenant:— 

“ If with regard to the above ehare.’any of my kinameo or anybody else raise a quarrel, 

I will answer for the sftme and pay whatever Iobb ypu may austaiii in any manner on account, 
thereof." 


[476] Ismailkhan died in the year 1863, leaving his moth3r Mamabibi, 
his sister Ehatijabibi, and his widow Fntti bihi as his heirs. 

On the 25tb February 1864, Mamabibi purporting to be the owner executed ' 
a further eharge on khars Ghat and Chole to the plaintiff's grandfather in 
consideration of a further sum of Bs. 900 for a period of ninety-nine years. 
The mortgage-deed provided as follows :— 

“ I will pay the whole amount, that is, whatever sum may be found due under the terms 
of the former dmd mentioned above, and the khatabaki (balance of account) and Bs 900 in 
respect of this deed in the month of Vaishakh after a period of 09, in letters ninety-nine, 
years from this date, and then I will redeem ray property. You are not to ask for the 
amount, nor am I to pay the same, before the fixed period is over. After the fixed period is 
over, in the year in which I will pay the amount, I will pay the same at the end of the 
month of Vaisbakh, and then I will redeem my property. If any of my kinsmen, &c„ or any¬ 
body else puts forth his right or claim in the aforesaid property, I will answer for the rame 
by spending my own money ; if you sustain loss in any manner, I will make good the same.” 

Ehatijabibi survived Mamabibi. The present defendant was the son of 
Ehatijabibi, and after the death of his mother and grandmother he brought a 
suit against the present plaintiff in the year 1887 to recover possession of the 
three khars on proportionate payment of the original advances made on them. 
The Court allowed him to redeem and recover possession of 6/i2th share of kbar 
Mhaisbad and 176/312tb share of khars Ghat and Chole. 

Ine plaiiitiff thereupon in the year 1891 brought the present suit against 
him as the representative of his uncle Ismailkhan in respect of Mhaishad khar, 
and as representative of bis grandmother Mam'ibibi in respect of Ghat and 
Chole khars, to recover Bs. 8,736-4-8 as compensation for loss sustained by him 
by reason of his being dispossessed of the khars under the decree for redemption 
obtained by the defendant. * * ^ 

The defendanl pleaded 'that ufider the decree obtained by 'him be 
recovered possession as heir of Mamabibi and Ehatijabibi of the portions 


of the three khars specified in the decree, and the question of mesne profits 
was still undgr investigation; that the claim for damages in rebpect of 
kbar Mhaishad was not maintainable, because (1) the plaintiff"s grand* . 
father had knowledge when ho bought the khar from Ismailkhan in 1844 
[ml that there were other heirs of Davudkhan in existence, or at any rate ■ 
it was incumbent on him to make inqui/y and ascertain whether or not his ' 
vendor Isnfailkban was .the sole owner; (2) Mecauso Ismailkhan had no 


authority to alienate the shares of other heirs ; and (3) because the transaction 
was fraudulently effected with the object of defrauding them of their shares. 
He further contended that the covenant.sued on was only persona^ and was 
not binding on Isfbailkban's heirs or his co-sharers, and that he was, there- ' 
fore, not liable^^to t^js damages claimed ; that the saiff covenant, assuming it 
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to be A oovoaant of title, was enforceable only to (he extent of Ismailkhan’a 
f own shAre and not as regards tlie entire khar > that if the Court upheld the 
'> pliiintifl's right to oompensation, then the claims in respect thereof waa«ibarred 
by lioiitabioD; that the amount claimed was excessive; that the plaintiff could 
not recover more than a proportionate share of the purchase-money. 

As to khars Chole and Ghat, the defendant pleaded that plaintiff's ancestor 
knew at the time of the further (Charge by Mamahibi that Khatijahibi owned 
a share in these khars as heiress to the estates of her father and brother, and 
be (the plaintiff) could not be allowed to take advantage of the fraudulent act 
of his ancestor; that the defendant was not liable in damages in respect of 
the alleged breach of the covenant contained in the mortgage by Mamabibi, 
because the objections raisod to the claim in regard to Mbaisbad were also 
applicable to the claim based on the aforesaid covenant; that the defendant 
was entitled to a prop >rtionate deduction in respect of compensation received 
by plaintiff for the portion of land of Cdhaisbad taken for a public road in or 
about 1B69, An. 

The Subordinate .Judge found {taler aha) that the claim was within time; 
that the plaintid was aware of all the facts the knowledge of which the defence 
alleged debarred him from claiming compensation ; that those facts did mat 
estop the plaintiQ from enforcing the covenants; that the breach of the 
covenants sued on being admitted, the plaintiff was entitled to compensation 
for the loss caused to him bv reason thereof, that (lie measure of damages in 
regard to the sale of Mhaisbad khar was a proper-[ITSjtioriate share of the 
purohase-rnotiOY with interest, hut in regaid to the mortgage-transaction in 
respect of the other two khars tlie plaintiH was not entitled to anything, us be 
bad already recovetod an amount in proportion to the area of land lost which 
yielded him interest in lieu of the profits of that area ; and that the damages 
claimed by the plaintiff with respect to both the transactions were too remote 
and could not be awarded. 

He, therefore, awarded the claim to the extent of Bs. 375-3-4 to be 
recovered from the estate of Ismailkhan and Mamabibi in the bands of defend¬ 
ant plus interest Bs. 23-7-4, in all Bs. 3U8-10-8 with interest thereon at 6 per 
cent, per annum from the date of decree to date of payment or recovery, and 
rejected the rest of the claim. ^ 

The plaintiff appealed. 

InveratUy, with ManekshahJ. Taleyarkhaa, for Appellant (Plaintiff);—In 
(he suit hruuglit by the present defendant, the Court allowed him to redeem 
and recover pobsebbiou from us of 5/l2tb,sbare of khar Mhaisbad; we are. there- 
io|B, entitled to recover damages on a>:oOont of Uie loss of that share. The 
d(*fendant has been allowed 175/312tb .share in the other properties; he must, 
therefore, pay dauiug is on a'.-oount of that share also. 

The question is what is the measuie of damages for breaches of the kind 
in suit. We contend tba*’ the measpre is what is stated in the covenants, 
namely, the lose we have sustained. Out cf the Mhaisbad khar we haye been 
deprived of 36 acres and some gunthas. There is evidence in the case to show 
that lands corresponding in quality to the land of the khar fetched in Bs. 100 
to Bs. 150 per acre Some time ag^ the Collector purchased from us land 
from Mhaisbad khar for a public road, and he paid us at the'rata of Bs. 100 
per acre. Ctloulating the loss that we have sustained at the above rate, the 
amount of damages would exceed Bs. 4,000. 

With respect to the second breacrh, we claimed Bs. 4,000 in lump. The 
annual profits of these properties come to Bs. 215, which'we used to receive. 
We have thus lost ao annuity of Bs. 215 for seventy-two )fears.*tMamabibi had 
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agreed to pay as the loss that we might suffer at the mstanee of her kinsmen. 
Even according [179] to^Enghsh law «e would be entitled to the value of the 
property kt the time ol the breach- Rolph v Ctouch L R , 3 Each , 44, Dart 
on Vendors and Purchasers, p 894 

Maepherson (Acting Advocate General) with Nat ay an O Charuiavatkar, for 
Respondent (Defendant) —The two ti ansaetions must hedeilt with separately. 
The first transaction is the sale of Mbaisbad*khar b\ Isrn iilkhan Tn asoer* 
taming the measure of damages the value ol the propett\ it the date of the 
tiansaotion must be taken into considei it ion and not that at the date of dispos* 
session The sile was effected in 1K41 and the dispossession w is in November 
1891 Between th*e two dates tbeie was an er jruious inciease in the value of 
the land With respect to the faxing of the dates to ascerta n damages there is 
a great dearth of English autiiontus, but the 4n eiiiaii lutboiiti^s aie numer* 
ons They show that the measure of damiges must hn taken on the date 
of the transaction— Msyne on Damages edition ol 1894, } 212 Jenkins 

V Jones, 9«Q B D, 128 

On the date of tbo mortgige b\ Matnuhihi in 1HG4 theio was a pievious 
charge of Bs 901 Out of ttiis sum the Court in the previous suit held that 

200 were not a valid ihirge, and wo v < le directed to udeera Khatija’s 
share in Davudkhan’s and Ismiilkhstis estate In Daviidkhan s estate her 
sh ue wns 7/26, and in th it of Ismailkhan’s 7/24 that is both shates t< gether 
come tnl75/312 We wete directed to redeem the two fractions on pivinent of 
Rs 393 3 0 As to the measure of damages with n spoct to M imahihi s covenant 
of ninety nine voars, we contend that the meisuie oi dauiiges is the value of 
the property on the dat® of the mortgage Mayneon Dam iges p 909 Parhultee 

V Mtsser Chimmun lAgiaBep,82 Pttamhat v Ham Sutun 25 W B,Civ 
"R, 7, Blioeau V Ihornhill, 2W Blackstone s Report, p 107S Loekv Purge, 
L B, 1 C P, 441, batn v PothetgtU, L B , 7 H L, 158 

Invernrtiy in reply —Tlie cases cited are not applicable The rule they 
lay down is applicable to cases of euntr icts for sile of land It is an exceptional 
rule with a limited apniicition—Dirt on Vetmors and Puidascis pp 1077, 
1081 There was a [180] (.ovenant in the pusent ( ise for quiet enjovroenf, 
and English autRorities suppoitour contention— Wace v liiekaton, Z D G 
Ab, t51 Mayne onDamagts, pp 215, 219* 

Farran, C J —This is an appeal from the dc ciee of the 1 iis( Class Subor 
dinate Judge at Thana The defendant does not dispute Ins liab lit\ to pay 

dan ages The only question is upon what b isis the d imaoOs ai e to bo estimated 

• 

The question is of interost Thelacts aie these The defend int s gtaud- 
father Davudkhan owned a one fourthjsliaie in Ctrl iiu kh irs named Mhaisbad, 
Ghat and Chole As nothing turns on his intciest in thekh iit ben g fi irtiorial, 
we shall, for the sake of oecivenience speak of the khatb of Daiudkhau, ’ 
indiciting thereby his interest in them 

Ii^ 1833 Davudkliati mortgaged khar Miiaisbad to tho plaintiff s ancestor 
for Bs 7U1 with possession 

In 1834 and 1889 he mortgaged kh irs Ghat and Chole also to the 
plamtifl’s ancestor for B 500 and 20:^ respe tivelv with possession 

DavudWian died prior to 1844 leaving as 1 « hei s his widow Mamabibi, 
his daughter Ehatijabibi, and his son IsmaiJkhan, without liaying redeemed 
any of the above mortgages 

In 1844 I^mailkhan, purporting to he the cwnei by a deed of sade bearing 
date the ISlb^clober in that yen sold Davutikhan’s Mhaisbnd khar to the 
plaintiff’s an^psior Bs. 1,601 8 0 which included* the Bs. 701 secured by 
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mortgage upon it. The deed after reoiting the purchase and sale contained the 
X following covenant by Ismailkhan:—" If with i^gard^to the above share any of 
my kinsmen or any body else raise a quarrel I will answer for the*same and 
''' pay whatever loss you may sustain in any manner on account thereof.” 

\ Ismailkhan died without issue before 1B63, leaving his mother Mamabibi 
and his sistor Khatijabibi as his^heirs. 

On the 25th February 1864, Mamabibi purporting to be the owner executed 
a further chaige on Davuclkhan’s Ghat and Chole khars in favour of the plamt- 
ifi's ancestor. The deed (Exliibit 4d) tlBlJ reciting the former mortgage and a 
further advance to Mamabibi of Rs. 9(K) provides that the mortgagee shall con¬ 
tinue in possession of the mortgaged premises and carry on the vahivat of the 
same, paying the outgoings and receiving the income in lieu of interest for 
niiiety-iiine years from the date of the deed, at the expiration of which time 
Mtmabibi was to redeem the m>rtgige aud t.ike back the land. The deed 
provides that the inortgagoe is nob to ask for the mortgago money, nor is the 
mortgagor to pay the same until the period fixed i>y the doed is ov6r, and con¬ 
tains the following covenant. —" If any oi tuy kinsmen, ikc , or anybody 
else puU f jrbii his ug‘itor claim to the ahiresaid property, 1 (Mamabibi) viyll 
answer for the same by spondmg my own money, and if you sustain loss m 
any manner, 1 will make good the same.” 

Khatijabibi survived Matuabib'. The defendant Ahmedkhan is the son 
aud heir of Khatijabibi. 

In 1HS7 the defendant Alimedkhan tiled a suit (No. 487 of 1887) to 
redeem and recover pos>>ession from the plaintitl of his share in Divudknan’s 
three kliars on payment of a proportionate amount of the original advances. 
He was allowed to redeem and was awarded possession of 5/J i'th of the Mhaisbad 
khar and 175/312111 of the Ghat aud Chole khars. 

Thu piesent suit was then filed by the plaintiff upon the covenants which 
we have referred to, to recover damagob from the dufendant Ahmedkhan as 
the lopiesuntative of Ismailkhan in respect of the 5/l2Lh of Mhaiibad khar and 
as representative of M imahibi in re'>poct of the 175/J12th of Ghat and Chole 
kliars of which respectively he had been disposbesbed. The buhordmato Judge 
has awarded the plaintiff .j/12th of the purehaso-money (Hs. 900'8-0) winch 
Ismailkhan rt-ceived for the equity of redumption of Mhaisbad, amounting to 
Bs. 370 3 1, .ind intoiost. 

The Buhordmato Judge has not awarded to the jilaintitf any sum iu respect 
of the 175/3rith of Ghat and Chole khars, as the plaintiff had received in the 
former suit a jirojiortionato share of the mortgige money originally advanced 
on (hese khars. The lurther damages claimed m each case he has considered 
to he too leinute and has nut allowed 

[18J] It has been admit*ed m argument before us that the loss which the 
plaintiff has su<)tained in buipg deprived uf 5G2th of Mhaisbad khar from which 
he has been ejoctod is the value of that fr.action of tho khar. This is so— 
Jenkins v Jones, 9 Q B D., 128. The respondent contends that the value of 
this fractional part is to ho estimated as of the date of the purchase from 
Ismailkhan (loth October 1844), of which the purchase-money pr price paid 
for it IS the pnmd faeie and only test. The appellant, on the other hand 
contends that the loss wliirh he has sustained is, and the damages which he 
is entitled to recover are, the value of that fractional part of the khar at the 
date of eviction, which he estimates at Bs. 5,421. Whatever that value is, the 
khar had unquestionably largely increased in value since the da^of the sale by 
Ismailkhan in 1844. ^ 
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It is stated by BL4CKBURK, J.,in Loekv. Furze, L. B., 1 C.P., 441 at p. 454f| 
that the doctrine laid doyrn in*^/ur<>au v. Thornhill, 2 W. Blackstone's Beports, ; 
p. 1078, Qoes not apply to the case of an executed contract, and that is stated in- 
Dart’s Vendors and Purchasers to be the law (page 1083, 6th Ed.). A careful: 
perusal of the judgments in the case of Bain.v. Fotheigill, L. B, 7 H. L., 158, 
in ‘Which the House of Lords recognised the doctrine of Flureau v. Thornhill , 
and established it on the broadest basis, satisfies us that it was not intended;; 
by their Lordships to extend the doctrine to oases of executed contracts to ; 
which it had not been previously replied. ; 

In the present, case, there is, moreover, an express covenant on the part 
of the vendor to pay whatever loss the Vbndee may sustain in any manner 
on account of a successful claim to the land. 


Now in Bolph v. Crouch, L. B., 3 Exch., 44, which was the case of a tenant - 
who was evicted from his bolding, theCourt gave the tenant oompeusation against' 
bis landlord (in addition to the costs of unsuccessfully defending an action 
by the oviStor) for the value of the lease t>.- the tenant (£10 per annum) and 
also for the value of a conservatory which he had erected on the land. So in 
JJttnwy v. Bopkinaon, 27 Beav., 565, it was laid down that the measure of 
damages in the event of eviction includes the amount expended [183) in 
converting tlTls land to the purpose for which it was sold, and that the pur¬ 
chaser may recover nut merely the value of the land, hut also the amount spent 
in the erection of houses subsequent to bis conveyance ; and in Lock v. Furze, the 
Exchequer Chamber were unanimous in holding that the general rule of law 
laid down in liohinson v. Barman, 1 Exch., at p. 855, “ that whore a party 
sustains a loss by reason of a breach of contr<ict he is, so far as money can do 
it, to be placed in the same situation with respect to damages as if the contract 
had been performed," was applicable to the case of a tenant who is evicted 
seeking compensation from his landlord. There the Court, adopting the argu¬ 
ment of Mellish, Q. C., gave the plaintitT the value of the lease which he had 
lost, calculated at the date of eviction. 


This was also the course taken in TVace v. Bickerton, 3 D. G. and S., 751. 
It is, therefore, we think, correct to say that, according to the cases decided 
under English law, a purchaser or tenant evicted from bis bolding is entitled 
to recover the value of the land from which he has been evicted, calculated at 
the date of eviction, from a vendor or landlord who has guaranteed his title. 
In Dart (Vendors and Purchasers, p. 894) it is said: “ in the latter case" (that 
of a covenant for quiet enjoyment) " it seems difficult to understand why the 
full value of the property ^8 ekistiqg^t the time of the breach of covenant 
should not be recoverable, especially when the property has been professedly 
bought for jibe pur|)ose of being improved by building or otherwiae." 

A different rule has, however, been laid down in America in sever/il States. 
In Kent's Commenturies (Kent, Vol IV, p. 533,8th ed.) it is thus stated:—" The 
measure of damages in actions in these personal covenants is regnlated in some 
degred by the rule on the antient warranty. At common law upon voucher 
or upon the writ of Warrantia Gharta the demandant recovered of the warrantor 
* or heir other lands of equal value with the lands from which the feoffee was 
evicted, l^e value was computed as it Sxisted w’'‘en the warranty was made, 
so that though the land had nftorwarda become of increased value by the' 
discovery of a mine or by buildings or otherwise, yet the warrantor was not to 
render in value according to the then state of [184] things but as the laud was' 
when he made the, warranty. And when personal covenants wsre fntroduoed^ 
as a substitute the ^..medy on the voucher and wjirranty the established 
measure of qinpenaation was not varied or affected. The buyer on tbcj, 
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^^voDani: of seisin recovers back the consideration-money and interest and no> 
;'more. The interest is to ooantervail the claim fbr mesne profits to which the 
'grantee is liable and is and ought to be commensurate in point of time"with tho 
legal claim to mesne profits. The grantor has no concern with the subaeqaeni 
rise or fall of the land by accidental circumstances or with the beneficial 
improvements made by the purchaser who cannot recover any damages either 
for the improvements or the increased value. This appears to be the general 
rule in this country.” 


The Indian cases to which we have been referred— Parbuttf>e v. Mitser 
Ohimmun, 1 Agra Bep., p.82, and ntamber v. Ham t>vrun, 25Gal. W.B, Civ. B., 
7,—do not touch the point whihh we are now considering. In the former^ 
however, the English rule which establishes that it is the value of the thing of 
which the covenantee has been deprived and not the price which he lias paid 
which afiords the measure of damages, is adopted. 

Mr. Mayne in iiis work on Damages, after referring to the law in New 
York and several ether American States as laid down in the passage from Keni 
above cited and to the rule in Massachusetts and Connecticut which gives to 
the evicted owner the value of the land at the time of eviction, states his views 
.of the law thus :—" 1 conceive that the doctrine laid down by Kbnt, C. J , is 
clearly the equitable rule where the improvements arise from causes of an 
entirely collateral nature, such as the growth of a town, the formation of a 
railway, or the like. The occupier has Imd all the benefit of this iucreased 
value, so long as it lasted, without paying anything for it. Even supposing 
that he had sold again after the land had riseu in value, and been forced to 
''-'pay back to his purchaser according to that additional value, still he would be 
' only repaying money which he had actually received and no more.” ‘'But, ” 
'.he adds, “ the same obvious equity seems by no means to exist when the 
; additional value arises from the outlay of the plaintiff’s own capital upon 
^ the land.” 

[185] From the above resume of decided cases and opinions of text writers 
^ upon this subject it appears that the strictly logical rule, which has been adopted 
’by the English Courts, is to measure the damages by the value of the land at the 
'' date of eviction, while the majority of the American Courts'*, partially by an 
■'i extended application of the rule iu Flurean v. Thornhill {supra), and parti illy on 
’^/the grounds of expediency and of a supposed equity, have limited the damages to 
'.‘the price paid or the value of the land at the date of purchase. KeBT, G. .I.iin 
Stunts V. Ten Eyck's Ererulors, 3 Caines., p. Ill if), sajs: “Upon the sale of 
: lands the purchaser usually examines the title fbr himself, and in cases of good 
. faith between the parties (and of such oases only I now speak) the seller discloses 
his proofs and knowledge of the title. The want of title is, therefore, usually a 
ease of mutual error, and it would be ruinous and oppressive to make the seller 
respond for any accidental or extraordinary rise in the value of the land. Still 
more burdensome would the rule seem to be if that rise was owing to the taste, 

. fortune or luxury of the purenasur. No man could venture to sell an acre of 
ground to a wealthy purchaser without the hazard of absolute ruin.” 


We think that it is not open to us to reduce the real damages arising from<^ 
the breach of contract on the part of ^he defendant by the introduction of oon- 
sidHrations of expediency, or by an extension of the principle laid down in Flureau 
V. Thornhill {supra) to a case not within its purview. The Legislature has not 
prescribed a different measure of damages in the case of contracts dealing with 
. lend from that laid down in the case 6f contracts relating tp commodities. In 
this case the vendor knew of bis defective title (as apparen^' did also the 
. vendee) and yet chose to enter into an absolute oovensnt, If^is well known 
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that laud fluctuates iu value This may well be presumed to have been known v 
to the vendee. In many/iasesrtho supposed lulo of expediency would operate 
with harddbip upon the vendee who, reiving on the covenant of his vendor, has 
laid out money in improving the laud We do not speak of buildings erected on 
the land. They may give rise to dillereut considerations. The equitable 
principle enacted in sec [ISSjtion Cl oi the Trausfer of Property Act will 
probably prevent the question from arising • The media itd suggested by Mr.fl 
Mayne has no authority to suppoit it it is bottei for ub to tread the beaten^ 
path than to search out devious and^unexploi od wavs for relieving vendors from 
the natural effect of covenants wbiuh lliey aru not hound to enter into We 
must, therefore, decifle that the uieasuie of <k.ruaLea is the value of the land at 
the date of eviction. 

Thu land of which the piamtilt has heeu depiivod coDsisfs of 3h acres and 
a fraction. There is no leliablo ovidoiico ot its m iiket value WiIiiossoh Nos. 
20, 21, 23, 24, 37, 38, 49, 50, 51, 52, 53, 50, 57, 5S and .>9 v iluu the land at 
from its 80<to 125 anacre Hs 100 is about tl o mean of tho values given The 
Collector awarded Bs 100 to Bb 160 for coi responding lands This is supposed to 
be Bs 15 a >ovo mai ket v line The est im ite of tho produuo is a fallacious test of 
th^ market value, though in man\ cases it is the OT.ly one availaiile Wo, thore- 
iore, take the viliio to he Bs 100 pei acio, or Rs 3,600 in all Uf this sum the 
plaintiff ha& loceivod Bs 292, which leaves lis 3,30H still pavahle 

A.S to the mortgaged land, it is difficult to anivo tf the true d imiges In 
ordinuv oases a moitgagee, when deniivod ul his socuiity, can only leoverhis 
inoitgago monov as ttie d images lor hi each uf tlie covenant lor quiet enjoyment. 
That IS the tiuo ineisure ol d tm iges, as he is liable to be pud off h\ his luort- 
gagur at any time ileru fclio moitgige deed contains ,i eu\eu.int ou the part 
of the mortgagor not to p.iv off the luoitgi'e foi umotY>nino \eats 

riio piopuitionate shaie ui piiiieipU due uudoi the ongitial muitguge in 
^ebpoct of the J7u/312th pait of the Gnat and Ohole khais was paid to the 
phiiutiH ai the time ol the deciee in the suit of 1S87 In iddition the plaintiff 
IS entitled, we think, todiimiges foi beiug deprived ol a tavoui able and, foi many 
\uais, peimanont invostinont Mi luvoiai >tv oaleulatos th it tlie vnuiial sum 
which m lieu ot interest his client was receiving ou that ainount was Rs 215, 
and he a ks us to calculate Ins dam ige on the looting of his client heing depiived of 
that annu ilsum foi sovonty-twuyeus In making an estimate of the loss of 
future [187] profits all oiioumstances must bo taken into account The piohts 
may dimmish. There is no certainty as to piice Though there is a covenant 
not to redeem for nine! v-nine yeaib, it js not ceitam that tho 0 >uit would give 
full efioct to It if u redemptibn suit whic hioii, 4 ht to test its vahditv An exten¬ 
sion of the Dokkh an Agncultuiists’ Boliel \ct to tho disliiut would at once 
wipe it out' The Sourt in cstimatm * the vilue of the piospoctive profits of 
this mortgage to the plaintiff must vilue tiiu'in as a iui\ would Tlitpe is no 
fixed lulo We fix them at Bs 1,000 

The Court a'mends the decree of the lower Court by awaiding to the plain- 
tiJ Bs 1,308 instead of Bs 375 3 4 with iute}e->t at 6 pei cent iiom date of 
the suit to the date of tho payment and costs in pioportion tiu jughout. 

Dttree amended. 


ROTES 

i See alsu (1907) 32 Bom , 165 (1001) 25 Mom , 59S, (11)0G) 3 N L R., 80.] 
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APPELLATE CIVIL 

The 10th Oetober, 1895 
Present 

Mr Justk f Pab^sons and Mr Jdstioi Candy 

Bhauanishankar Bnvisbankar (Original Plaintiff) Appellant 

versus 

The Sui at City MuTiicipi),lit\ (Original Defendants) Bespondents * 

Munictpdlity — h'mbay lh<ttntl ilumcipal Act (Bombay Act VI of 1673), See 
d3i —Building- Nctiie —Building hegond area for uhieh pnmtsston %s 
grant!d Power of Munioipolity ti order alteration or demolition 
of a building ereetfd u ithi ut v ittoe oi in excess of the pt rmtsfion 
Under Ihf 1) iubi> D stmt Mnnicipil Act wIk rr in ^nnir hiving obliincd permission 
under sictim3it( luildouctu p rtimcf h d land I uilds rn iiuiilier portion without 
having cbt I Hied ft hliptiniissi i if su b pirt of his building is is outside the bunts for 
which prrmissic ti h I t cni,rintid is built withe ut notice the Municipilit} cm m their 
discretion rlcriit I dem li hed 

£ 188 ] bi (OND Alii AL fiiirii the decision oi T Uamilion, Distiiot Judge of 
Suraf, in Appeal No 75 of 1892 

Plaintiff give notice t> tho Municii ilitv Smit tint he intended to 
erect a new building on ccitiin lind bdongin, to him in thecify of Surat 

On receipt of tho notice the Municipihtv sent their officer to inspect the 
land The plaintiff pointed out fo him tho i louiid on which he wished to 
build and produced his sirud winch specified tho hinita of his holding The 
officei measure (1 the atea indicated lud finding that it tallied w ih that shown in 
tho sketch ])lan it the foot of the s m id, i eported to the Munu ip ilit> aci ordingly 
The Municipalitv upon this rcpoit issued tho necessai> peimission, 
authorizing tho plaintiff to build on thugiound foi which ie held thesanad 
Plaintiff then built, not only on the land so specified, but ilsoon two plots 
n >rth and aouth of tint lind, outside the irea for which the Munioipality had 

•Second Appcil No 490 of 1804 

t Beetle II f the District Municipal Ait (Bombi> Art VI of 1673) — 

13 tlcivscl—Brf rt I cginning to ircu any building cr to alter externally or add to 
anv existing I uilding the per n intendinp so to build liter cridd shall give to the Mum 
oil ility* nsticc thi re f ni writing and shill furm h vothem if required to do so a plan 
sh wing the levels at which thi (iindati n ind 1 wc'st floor of such building ire proposed to 
be iSid ba refi ni ce tc r me Kiel ) i wn tc the Munii ip il t> and all information they may 
require n'garding the limits dcsigi ai d maten ils of the proposed building and the intended 
sitnatiou ind construction of the* dr nil sewers privies md ocsspooh (if any) to be used la 
oonnectiou thi re with 

m 

Claui>eZ —Within one month after rei c iving hueh iiotme the Mumcipility may, in 
writing I sue mih rdc'Tsnri inroiisistcnt with this Act is they think proper with referenoo 
to such buildii R If «b( Municipalitv fill to i huo written orders, whether of approval 
orpthrrwise with reference lu sneb bmlA ng within the said period, thf person originally 
giving notiei mij proceed to erect the building in question in the manner proposed b} him to 
the Municipilitv } rrvidi d th it sueb building be in lecordincc with theprovisionbol thisAot. 

ClauH J —If such building be begun nr midc without the notice or without affording 
the information above prchciibod oi in anv manner contrary to the legal orders of the Muni¬ 
cipality iBoUtd within the pen id afonsaid or in any other respect contrary to the provisions 
of this Act the person so building shall be liable to the penalty hereinafter provided, and 
the Municipality may, by written notice, reqmre such hmlding to he afCezed or demolished, 
M they may deetu neoessary. " 
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given permission. The Municipality thereupon gave him a notioe under seotion i 
33, clause (3) of the District Municipal Act (Bombay Act VI of 1873) ordering 
him, within fifteen days, tb remove tho building from the land on which he had 
encroached. 

Plaintiff then tiled this suit against tho Municipality to have it declared 
that the notioe was illegal, and for an injunotiou restraining tho Municipality 
from demolishing his building. . . * 

The Municipality pleaded that the land in suit was not comprised in the 
area on whioS plaintiff had obtained permission to build, that be had exceeded 
the limits given in the said permission, and that tliey were justified in ordering 
the removal of tho b'uilding erected by tne pluintltt in excess of the permission. 

[1891 The First Class Subordinate Judge at Surat found that the plaintiff 
had exceeded the limits of his purmisaion, and that the order of tho Munici¬ 
pality was legal. He, therefore, dismissed the suit with costs. 

On api^I tho District Judge of Surat confirmed the decree of the lower 
Court with costs. 

Plaintiff preferred a second appeal to the High Court. 

• Kalahhai Lalubhai (with him 0. 11. Setalvai), for Appellants •—The 
notice issued by tho Municipality under section 83 of tho District Muni¬ 
cipal Act not only '>poak.s of building without porinission, or in excess of the 
permission granted, but also speaks ol encroachmeiil. Ti eating tho notice as 
one relating to an oucroachment, tho Municipality has not complied with 
the requirements of the Act Treating it as one under the latter part of section 
33, tho Municipality had nothing wliatevur to do witii the sariad, or the title to 
the property. If we produced the sanad, that ought nut to make our position 
worse than it would have boon if wo had nut produced the sanad at all. A 
sanad is no evidence of the actual area oi land , even it it weie, the Municipality 
bad no power to define tho limits within which the building was to he erected 
on our own land. The main question is, whether the Municipality can order 
r, huihhug to bo demolished so far as it exceeds the permission granted. The 
words in section 38 ot tho Act are : “ alter ot dumolish as the Municipality shall 
deem necessary.” * The word ‘ necessary ' in this clause means necessary for 
the punosea of tho Act—Lewis v. Weston-super-mate Local hoard, 40 Ch. D., 
55. The mete fact that a building is erected without; the permission of the 
Municipality does not render it liable to demolition. It only renders tho owner 
liable to a fine or to a crimiual prosecution, if a liuilding is objoctionable on 
grounds of sanitation, nr for other v^lid roaaoiis, and if it i.s built without 
permission, 1 admit that it vfould beltableto Icmolitiou. Nusuchialid reason 
is snown in tho present casu • 1, thoroloru, submit that, the order for the 
demolition d! the binidiiig is illegal. 

Rao Saheb Vasudev J. Kittikar, Governmout Pleader, fur the Miiuicipal* 
ity:—The question iswhothor plaintiff could build [1903 without a previous 
notioe the Municipality Section 33 makes such notice imperative. Here the 
permission given to the plaintiff to build was on the land specified in his notioe ; 
while it is admitted that he subsequoutly built beyond that area. This he had 
no right to do. The superstructure on thopxcess land having been unauthorized, 
the Municipality had a right to compel its removt or demolisli it themselves. 
See Dave llarishankar v. The Town Mwucipahly of Umretk, I. L.E., 19 Bom., 27. 

ParBODB, i. ’— This case raises an important question of municipal law. 
The appellant uuder seotioi^ 33 of the Bombay District Munioipal*Aot gave 
notioe to the def^dants that ho iuteiided to build on his land, and stated that 
he held a sanad vBxhiliit No. 51) uuder the City Survey Act for that land. In 
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thiBsanad tbelimttB and tenure of the appellant’s holding were specified by plan 
and daH 0 iit)t]OD (Bootiou 10 ot Bombav Act IV of 1868) Thu defendants sent 
thoir ^caoqa to inspect the premises, and the appellant pointed out to him the 
land or winch he intended to build, and showed him his sanad The datoga 
n eisiiied Ihu laud so pointed out, and found that it igreed in area with that 
specified in the sanad, and reported so to the defendants The defendants then 
g ive the ippr llaiit permission tu huild on the land spocifiod in his sanad 

The ippollint, however built notoiilv on the lind so spocifiod, but ilso 
on land outside it on the iioithuin ind bouthern sides The deflhdantb there 
upon, und(t clt,usu 3 of ‘-eition S3 of tho \ct ^jivu hnu i> notice to demolish so 
much of tho building is was eiectod on liud he\ODd the limits specified m his 
sinad lieucQ the uausi of idion iiobu 

It has boon aiguud hefotb us hv Mi Kalibhu for the appoUaiit that the 
issuing of this Dotior i iiler,il iiectuse (l) the deiendantb had no right to 
define tho litniL'> viithiii whuh Ihe ippeilint should build on his owulatid, (2) 
building in excusb of the pot mission f,i anted will not jubtiiy the issue of i notice 
to demolish the ox,.oss (31 a notice ot demolition ih only juslilied wlieie 
the building viol ites '>um i nle of s initatiuu and cinnot be ulleied so as to 
be made t > (oniarm to th ulo (4 J the notice [191} of dciu lition lu this case 
was not nocissii V tnd is puich i. woik of dostiuctiou It Hicms to me th\t 
mobtof lli( ii^umeiit is hu>oud tho scope of tho piesont < aje 

It m IN Ijo that so Irn^ nb in ip tlicint ceminmed to the oideis of a 
MunuipilitN passed vsith infer not) in intondid huiiln^ the lattei couldnot 
pieyont his buildin„ on the whole of t is lind hut is to this see sonio lemaiks 
in jNarfor Valah haistv Iht V iniciitahty oj Dhandkuka 1 L K 12 Bom, 
1% \t tliu simu time it is 1 think (.loai that in apphcinl haiiug iskfd for 
and ubt lined poimission to bull i on a specified poition oi hie lind would iiot 
be instilled to use tint ptiinissini t^ oioit i building cm mother poitiou of 
his Ian 1 Tbit is tbe c ise buie \ppoliint mked foi permibbion to build 
on the land sptcified in his suiad That wis tlie mtoimition lie gave to 
tho defendints logaiding tiio limit of the pioposod building The defend 
autb accepted that infoimitioii and „ave him permission to build within 
those limit-, it tho atpullint w shed to build outside tliobc limits a fiesh 
notice would be ipquned lo be given i^v uut giving this notice, and by 
building with ut notice on the land outside the limits for which notice had 
boua gnen the appellint limit without notice ind be becime, thoretoro, 
liable to tho lon-Noquences pioscrihud in (lin<-e 3 of section 33 

In thib vi^w I till) ( ist 11 IS ihir)ittii)l to inquito whether the land 
so built 111 wasth) ipp Hints own hid or not oi whothoi the defendants 
ociilt iiHve picventid he iliiiitiH hulid ng on it aftei he had «iven notice 
Huildnin 111 evctss a (he ji nni ic n giaiilel (hit is to say on land other 
than till! to which iiitico i he n^ivcn seem lo me to be sin ply building 
without n itut so iai as the xus-,]it]il ]-■ coucoined 

I c innot iccept he ii,.unient tii it i notice ot demolition is not justified 
when i buildin, uuciitd wiiiluiut notice otherwise coufoims Io the otdoia ot 
the Mumcipilitv as to mate i lis dr iin-, sewuis Ac , or cm be altered so as to 
bo nia ii ( LI ioim t them it n i\ be that wheie a building ib otherwise 
uuobjoctiou iblc the Munic i>ibt\ might allow it to lomain even it built without 
notice, out the power oi dec iding t hib question is in the L192] fiibt instance at ariy 
rate given to tbe Munu ipaiity, and a Civil Court would not interfere with their 
rightlul Lxen ise ul this powet In the piesent caBe;the defendants have deemed 
the demolition necessary and have taken action accoidinglv I cannot bold 
that they are not perfectly witbm their legal rights m ^ doing. I may point 
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oat to the appeUant that he h is been throoghoat in the wrong Having given 
deiinite information as to the limits of Ins intended building he had no light 
to overstep those limits' When be purpo^-od to extend those limits he should 
have done what he c in still do, namely give i fresh notice specifying the limits 
he wishes to build upon 

With regard to thefuithei point Taken thit no notice at ill was necessary 
since the appellant meiely built on his old | lAiid iti ms, both the loner Courts 
have found that this is not the case and no point of law is involved lu it Wo 
confirm the*decioe with costs 

Candy, J —Plamtifl ga/o notice to the Municipality of his intention to 
erect a new buildiAg tnd he \ ilunteeiid Uie infoimiti m legirdmg the limits 
of this new building by stating th it t would bo loii'^tiucfid on the land covered 
by his City Suivcy smart, which specifies tfio bunts of his bolding On 
the Municipil officer tikiOt, inoasuieuicnt* in the picsenco of tiio pli ntiff and 
hnding that the lin its pointed out bv pi n itiff coiiesp iidod With the hunts 
specified 1 >4 the san id, ilie Muni ipiliti di 1 not tlunli. nocossaiv to lequue 
any fuithei informition, and locordingh issue 1 tba noeessui> pomis^ion 

riaint Ilf then built on fhe Iind ibo\t desiiibod Ho also biiilt on two 
))lots uoitn ind south of fbit land out'>uio the iiei foi which the Municipality 
hid given pefUnssion 

The Municiiiility then guo him i n itic-i uriiioi section 31 cUuso (3), of 
the Di«-tnct Mumcipil \ct, ordeiing him wiuhin filtoon da\9 to lomove the 
building from the land on which he bid etictoacbed This is the notice of 
which pluntitf CDiiiiihiius and ho hiou^ht this suit to have it docluel illegal 

1* is u vide 111 til it 4 110 I) )tic( I in ic cut ito s ) lai a*-it speaks of (71C/oocAmfnf 
on I md Hut this niav hutikei as ^ iiphis ige The pi in inncxed to 

the notice, ind tiu ch ii illug ition on £193] tiic firu of the notice that 
it puipoited to be issued undei sucti m 33, cltuse (3) of the xVet, iru sufficient 
indications that plaintiff wis icquiud to altei his building, b\ demolishing so 
much as bad been erected on the ph ts \ and B which weiu outside the uoa 
foi which the Municipili‘'\ hid g 1 ^en pumibsion to build because he bid 
offended against the piovision of section 33 of the Act 

'^lieie IS no doubt f hat so muili of the building had been elected without 
notice Whether if wis elected on plaintih s own land oi not it is elected 
without notioe It is no inswn to thit ni notice was uutessui, because 
duiing the hcaiing of the ca o some old found itions wtio found on rfiggnig the 
land aljaceiit lo tie hcubc •in di«]juic ind undci the liml of the clKot 
Thit was not fhe loisoii oh whuh f)lintil based his cluiii when he filed Ins 
suit Ml Kilibhai aif-ued th it huilihrif wilhciit pciun sum *nd binlciing in 
excess of peirnissioti ue quite distiid Ihi^ it is n dent tl if so much of the 
bmlding as IS in excess of the limPs 1 ji which the leiuiissiun w is ;ntn is 
really a building ooristiuoted without pi iniibsion th it it w is ni ide without 
the notice piesoribed There can be no iiouht Uieielcne ^h it f he pi imtifl was 
liable to the penalty piovided in section 71 Uf oi the \ct 

But then eomes the iiopoitinf que lion (’I'i the MuTneipilit) also in such 
acaboeall upon the peist n so building to puli dowr tiie poit on built without 
notice, without m any w i> establishing tin, neci it\ f i i«)i m 41 1ci ’ Heiel' 
it IS not c< ntended fr I thuMunui) iht\ *lst the hPu itu n of the iiiainb, sewers, 
privies and'•esbpools (if an^) if tit c'foss huileung is such that they (the * 
Municip ility) Aemlil h ivc f iibidcun tho < loction of the oMcsb huiUiuig is it 
now stands, had duo notice then of h cn Mvon in ueordance with cl int-e (1) of ^ 
beotion 33. T^ie coj^tentioii of the Municipality apparently is that the mere^ 
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fact that the plaintiff built a portion of his building without notice is in itself 
snOioionl ]o»tilicatiou for the Municipality ordesing the excess portion to be 
demolished. It is notorious that in Surat Oity tbereis considerable thostility 
on the port of m*iny of the oitizens against the Municipality. If a man can 
obtain portuission to build on land A, and can then proceed to build on land A 
and B being possibly ten times as large as A), and subject [199] to the 

penalty of a fine not exceeding Ss. 25 (seution 74, clause (l),i can defy the 
Municipality to touch the excess building, until they have discharged the onus 
of proving that such excess building is contrai’y to the requirements indicated 
in clause 1 ol section 33 of the Act, then m many cases the notice in writing 
required by clause L oi section 33 will bo a farce. The words at the end of 
clause 3 oi sootiou 33 are very wide. In addition to the penalty which may 
bo exacted from the imrson building without notice, " the Municipality may 
require such building to be altoied or iletuolished as they may deem necessary.” 
The Municipality aro to be the judges as to which is neoessary. But there is 
nothing to connect the necesbity with the banitary requirements indicated in 
clause (l) ot the section '* 

Mr. Kalahhai rcioirod to the o.ibo ol Queen-Empress v. Veerammaly I. L. H., 
16 Mud., 230, which was doodid with legard to sections ISO, 263 of the Dit< 
triot Manicipulitios Act, 1881, (Madias) corresponding with the sections oi the ' 
Bombay Act now under consideration In that case the person intending to 
build (a lady) tiuule the uocoss.iry application tor a license, which the Munici¬ 
pality granted as regains a (ortionoiily of the applicant’s land, as they required 
the rest fur widening .i lane The buildiug was erected on the whole land, 
and the builder was convicted of building ooribr.iry to tiie teiuis ol the license. 
The Liigh Court liold that the Magistr.itu ought to have considoiod the legality 
of the order ol the Municipaht> bs winch they declined to grant the applicant 
a lioouse to build on her own hind, simply because they intondod to acquire 
it for public purposes. Mr. .Justice Best said : 

" It IS clear on a perusal of suction 180 that no power is thereby conferred 
on the Municipal Council of depriving owneis of the legitimate use of their 
land. The object ot the section is uu other than to ensure the safety and 
sanitatiou of buildings to he newly erected What the Council his to consider 
under the socMou IS the plan of the pioposod building; and the giounds on 
which the same ran bo disapproved are such as are stated in clause (4).” 

Tbo High Court, Ihevtloro, hold thst the original order of the Municipality 
being had, lui penaltx couM bo enioiced on the [195] builder, and no notice 
could bo given it luu lequiiuig her U> pjill down, the building. Here the 
liconbo given b> tiio AIiinicipilit\ whs good Whatever mav be the object of 
sectuni 33 111 requiting vMiiten notiui; ol intentiou to build, with such further 
infoii lation as max b'* doon^ed neces'*arv « ) as to enstpre the safety and sanita* 
tioii of the building to ho oreriMii there is nothing in our Act limiting the 
povioi uf the Alunioipalitv to alte or cleinolisb a building which has been erected 
without any notice at nil It is not tiie pr^otiue ot the Court to interfere with 
corporate bodies " unlos-. tlie\ are manifestly abusing their powers ” (DttJtc of 
Bedford V fi. U., 20 Rq., 3.5.‘l). The Municipality are not bound to 

order the altoratiou or demolition ot the building erected withoqt notice. It is 
'a luattor entirely for their own disciolion : and, unless it is show'n that they 
have been manifestly abusing Ihoir i>owi‘rs, the Court cannot interfere. It is 
possible to cunneive a case in which the removal of an infinitesimally small 
excess buijdtng wonid involve the demolition of a Jor^e and expensive structure. 

, I am not prep ired to say that there may not ho cases in whic^ on the facts it 
would be clear that the Municipality had acted maid fide and without the 
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exercise of duedisoreMoo. But the present suit has not been brought on snch 
allegations; and I think, therefore, that it was rightly dismissed. 

• • Decree confirmed. 


NOTES. 

{ A right to control balcouira overlooking private streets was held to vest in the 
Municipalities in (1903)27 fiom., 331; 11900) 3 B., 573. ] 

[ SI Bom. I9S ] 

ArPiaLL.\TE CIVIL 

The IGth Ortoh^', 1896. 

Present: 

Mr. Justice Jardink and Mr. Justice Ranade 

Madar Saheb and others.(Original Dofenilants) Apiiellants 

reraus 

Sannabawa Gujranshah.(Oiiginal Plaiutiti) Bespondoiit.' 

• ■ ... ' 

Landlord and tenant — Lease —Lessee\ eooenant not to a I letiate- -Alienation 
contrary to terms of lease Absence of any clause as to 
re-entry - - Ejectment -Foifeitiire 

A elause m a lease whereby the lussto cl not t>i .ilnoiile, un loii'iupaiiied by 

any elauM f«r ro>fntrv upon hreicb the covcuisut, held to bi .» covcuiiit merely and not 
a condition, Hid u lUit lor ejectiiii'iit bruighl bv the lessor wj.-. dismissed. 

Nnrayan v. .dli Satba , I. D. R , IH llmu., fiO), followed. 

[196] Second appeal from tho docf-ioti of J, L. Johnston, District Judge of 
Dharwai, in Appeal No 147 of 1HU3. 

One Madar Babob (defendant No. i) obtained from the plaintiff a certain 
piece of land on lease for building purposes and passed to him a rent-note 
agreeing not to sell or mortgage fo iiu\ ])(rson the building to boereutod thereon, 
and that such sale or mortgage, if mide, should be^invalid; the document, 
however, contained no clause giving the plaintiff the right of re-entry upon 
such alienation being made 

Madar Sabeb built a house on tho land and sold it to throe persons 
(defendants Nos. 2, 3 and 4) in violation of his agreement. 

Plaintiff brought this suit against Madar Saheb and his alienees to recover 
possession of the land, alleging tliat*tlie terms of the luise had been violated. 

The defendants denied that tho letfso contained anv such agreptuent as was 
relied on by the plaintiff; they also pie tded that M ufar Bahuh (dofeudant No.l) 
was a perpetual tenant, paying an annual rent of B**. 2 to tho plaintiff , that 
defendants Noe^ 2,3 and 4 were willing to pay that rent; and that fbe condition, 
if it did exist, wasof a penal oharaoter, and as such should ho lelieved against. 

The Assistant Judge of Dharwar diMmis^ied tlie suit, holding on the issues 
as follows:—(1) that the defendant No. 1 took tho ground as a permanent 
tenant; (2) ths^ tho condition relied upoir by tho plaintiff was not a penal one, 
but it was inoperative and, therefore, not binding on the defeudant, and, there* 
fore, he should be relieved from it; (3) that tho plaiiitili was not entitled to 
recover possession of the land. He, thoiofore, dismissed the suit. ' 

In appeal the Distriofk Judge of Dliarwar reversed the decision of the 
Assistant Judgenholding (1) th at the defendant No. 1 took t he land under the 
, > ^ * Seoend Appeal, No. 666 of 1894. ———- ' 
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!ftgreemenl; relied on by the plaintiff, and his tenancy was liable to determine 
I on his breach of that agreement, (2) that the t ondition was not of a penal 
fnature and should not be relieved from, (3) llaintiff was entitled to pbesession 
I of the site and to the house also on valuation, if not removed by the defendants 
within three months’ time 

[197] Defendants piefoned a second appeal to the High Oourt 
Naraj/an Oanesh Chandaoai kui , for the Appellants 
Bespondent in person 

The following authorities wore cited dating tlio argument —Narayan v. Alt 
Satba, I L B , 18 Born , G03 v Coffin 14 0 B , N S , 372, Oraioley v. 

Prtoe, L B, 10 Q B 302 Doe \ Watt S B ^ C , 308, Mohana v Shekh 
Sadodrn, 7 Bom II C B 09 A G Ti ansfor of Propeity Act, 1882, section 
111, Woudfall s Lindl )id anu Tenant, 325 Narayana oanalthoga v Nara 
yana J^ayak I L K,r>Mid 327 Vvnnkairaya v Shtvt ambhat, I L B,7 
Bom , 25C, Tamayav I'nmpa Qanpaya 1 L B , 7 Bora 2G2 

JailBine J —The question to he decided is whether the promise made 
by the lessee nut to aheu lit 0 IS iiuveuant meiel\ to which the principle on 
which Natayan v 4 It Saib r 1 L B IS Bom 603, was decided applies, ir 
whether it is a condition which dispense s vMth expiess light of lo enti v in the 
event of Inesch Wi ti< it tliecliuse is i covenant only following i>haw v, 
Cofin, 14 G Bn s 372 which wis appioveuin Crawley \ Pi tee, h B, lOQ 
B, 302 and distinguished fioin hae\ ft'o/f 8 B <t C 308, wbeie well known 
wonls of (onditioii aie used See Coke on Littleton section 325 

We must, theiofoTe, hold that i uit lot eieclment does not lie, whatever 
other leiuoh thoie ma\ he thana v ^heLh Sadodm 7 Bom H C B, 69 
A 0 We theiefoie iu\eiso the declee of the District Judge and restore the 
original detiee but older eich pkitv 1 1 pi> his own costs in the appuils 

Decree revased 

NOTES 

(A sirailai dui isioii Wis |i\in ui (1J02) 2fa M id 157 (pcrpctiiilleisc; (1010) 14 C L J , 
611 {ibid) m till kbieiKC of i*igLt of tc. n tr> ] 

[198] \PPELLATi: CIVIL 

Thi IMk Nivpmber, Ib9j 
PllLSENT 

Mil liTsrui Jaedine AM) Mr Justui Banade 

Lanesh Lala (OiiginU Defend it t No 4) AppelUut 

verms 

Bipu and otheis ^Origin il Plamtitfs, Ac) Bespondents 

^ L 

Mtnoi—Estoppel —hraud —Fiaudubnt iepresentation by minor' 
that he was of aqe—Conttaci by minor 
A minor icprc>3tntmg hiiu'-c U to be of f\ II age ^old cortiin property to A and executed a 
registered dtca of Fhe dtiJ rontaimd a iicuil that he was twenty two }oars of age. 

Htia m a suit by bim to '•( t aside the saL on the ground of his minority, that he was 
estopped 

Second appeal from the decision of Bao Bahadur N G. Phadke, Joint 
First Class Subordinate Jud ge, A. P , ot Sho lapur _ ^ _ 

* geocHid Appeal, No. 840 of 1893. 
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I 

Oo lOth Jane 1885. two brothers. Bandn and Bapu, and their mother, 
Bhagubai, as guardian of a third brother, Dayman, who was a minor, exeonted 
a registered deed of sals'*of certain family r)roperty to one Rnshaba, the third 
defendant' There was no question as to Bandn having at that time attainedi 
majority. As to Bapu, however, the sale-dead recited that he was twenty-two 
years of age. Bhagubai had on 30th November 1K77, obtained a certificate of 
guardianship and administration to the est{it& of all three sons who were then 
stated to bo fifteen, nine and five. 

Eushaba (defendant No. 3) duly obtained possession' of tbe property he 
bad purchased, and he subsequcntl) sold it toGanesh LalaPardeshi (defendant 
No. 4), who purchased it in good faith andtfor valuable consideration. 

In 1891 H suit was brought by Bapu for himself, and as guardiau of his 
brother Devman, to have the sale-deed cancelled and to recover possession of 
the property. Bhagubai and Bandu were joined as defendants totlie suit. The 
main grounds upon which plaintiffs based their claim were that (1) they were 
minors atblie time of the sale and (2) thnt the sanction of the District Court 
had not been obtained to the sale. Bhagubai (defendant No. 1) denied 
knowledge of the sale. Bandu (defendant No. 2), and Kushaba (defendant 
No. 3) did not appear. 

[1991 Defendant No. 4 (Ganesh) contended that Bandu and Bapu had 
ceased to bo minors at the date of tbe sale, and that they were living together 
with Ddvmsn (plaintiff No. 2) and their mother; and that the sanction of the 
District Court was not necessary. 

Tbe Subordinate Judge of Barsi found that the sale-deed was proved ; that 
when the sale-deed was passed in 1885, Bapu was a minor, seventeen or 
eighteen years of age, but that as he had fraudulently induced defendant No. 3 
to believe him to be twenty-two years old and to act on that belief, be was 
escopped from avoiding the ssle. 

As to the second plaintiff Devman, who was admittedly a minor, the Sub¬ 
ordinate .fudge held that Bhagubai's certificate of guardianship being still in 
force, Bapu could not sue as guardiau of the minor. Tbe Subordinate Judge, 
therefore, dismissed tbe suit, but without prejudice to the rights of tho minor 
Devman, plaintid No. 2. 

I. appeal by the plaintiffs the Joint First Class Subordinate Judge, A. P., 
of.SboIapur awarded plaintiff No. I’s claim. He observed : — 

“According to tho Indian MAjnrity Act, plaitilifl No. 1 was a minor at tbf* tiino and was 
under a legal disability rendering him incompetont to enter into a transaction like the sale 
in dispatc, notwithstanding tbe fact that bo*had good intelligence and had attained under¬ 
standing powers. The certificate of administration issued to the delondanl No. 1 being still 
in force, at least as regards pluntiff No. 2, Who is still a minor, the plaintiff No.*] oannot 
properly and legally roptoscnl him. See Atmaram IJartM- Anandibai horn Uanesh, P.J., 1885, 
p. 199. • 

“ In this state of things, permission of the Distriot Court wa. a condition precedent to 
tbe validity of tbe sale to defendant No. 3 according to the Minors Act of 1864.” 

Against this decision defendant No. 4 preferred a second appeal to the 
nigh Court. 

Alakadev Bhaskar Chauhal, for the Appellant (Defendant No. 4):—There 
is no doubt thal plaintiff No. 2 cannot sue by any other person except hie 
certificated gnardian. 

Bat as regards plaintiff No. 1, be jrined in the sale to Kushaba (defendant 
No. 3) though a minor, representing himself to be twenty-two years old. As a 
matter of fact it has been fohnd by [200] the Distriot Judge that he was eighteen 
years of age at \he fjjme; but tbe District Judge holds him to be a minor» 

10 
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‘ beoause the oerti6oate of his guardianship under Act XX of 1864 had not been 
oanoelled He telies for this decision on the Indian Majority Act (IX of 1875), 
section 3, whereby the age of majority is fixed at twenlv-one yeais But it is 
doubtful whether the fact of a guardian having been once appointed is suihcient 
to hung the case within the hrst clause of section 3 of that Act. See Yeknaih 
V Waiubat I L B, 13 Bom , 286. 

UnJer the Hindu law, Bandu, the eldest son, became the manager of the 
family on his attuning majority, and ousted the mother, who wag a guardian 
under the cbitihcdtc* and became thencefoith the guaidian of the person and 
piop( rty of plaintiff No 1 See Act XX of lB6f4 section 30, Savage v FotUi, 2 
WAT, G78 at p 6Ui The doctiiae of estoppel applies to a minor —Wnght v 
•Snow^ 2 De Gex and S 321 Kerr on Fraud, 122 Fraud binds infants — 
Eviog V Niekolas, 2 £q Ci Abiidg , 188 

Alanckihak Jthavqirshnh, let the Bespondeut (riiiiitiff No 1) . The 
dortnno of pstupptl does not apply to a miiiot , if it did, a minor would be able 
to enter into a valid LOiibrut ui silo Simpson on Infints p 42 ohows that 
a minor is not bound by leoitils in deeds which ho his joined in exeiuting 
Section 18 oi \ct XX of 1864 gives the rule of law on the subject 

Jardine J - The jilaintiff No 1 (Bapu) bung at the time soventeen or 
eighteui M irs of igo, and a ward undei Act XX of JSGl, and, thuulore a 
mill ir by opuation d the Indian Majotity Ait, iX of 1875 section 3 joined 
, tustivily in the contract of sale, dated the lOuh June 1885, winch contained 
A ptatemont that his ago was twenty two years We inter as did the Subor 
dinate lu if.*, th it this statomeni-induced the defend int No 3 (Kush iba) to 
purphasi the pioporty Bipusotks to h ivo the sale set aside m liio favour 
on the giound of liis miuoriti The buhoidiiiate Judge applied the dor time 
of estoppel by ftaud and lojictod the dum of Bipu against defeudant No 3 
and his leiidee (defendant No 4), ts neither of them weie put on inquiry 
as to the tgu of Bapu The lowci Court of Appeil ignored this doctrine, and 
C201] held th it the defend ml Nil must have been put on inquiry at the 
time ho bought fiom defendant No 3. 

It his beun contended bv Mi Manekshah that the lulo ofestoppel cannot 
be applied to i plaintiff asking to roicind a transiction knowingly enteied into 
by him whun an infant, oven though ho may have made statements untrue in 
fact The exi option of an infant is not made in section 115 of the Eiidonee 
Act, noi suggested in the luthontative deci‘>ion on the meaning of th it section 
by the Pnw 0 runcil in sarat Chundir v Gopal t huiidei, I L B ,20 Cal, 296, 
nor in Milhy I ox 37 Ch D, 153 whtue the ditieience between cases depend¬ 
ing on qstoppel ind cunti tot is explained I’ruot of fraud on the part of the 
itif lilt IS not essential TFru/hiv bnowp, 2 Do Gex and S 321 shows these pro 
positions, and that the infant rould not atteiwudp, as plaintifi, get the a<d of 
a Court to tieat Ins deed is 11 ullity when the other party had acted upon it 
The c ises we have cited govern the piesent and justify the original decree The 
Court reverses the uecree of the lower Court of Appeal and restores that of the 
Subordinate Judge Coats of both appeals on the plaintifi Bapu. 

Decree reversed. 


NOTES 

f Estnppel was held to apply, in (1911) 13 G L J , 22B (minor under the Guardian and 
Wsrds Act but i f over IByeart) nf age), (1897) 2 C W N., 18, but not in (1898) 25 Cal , 616, 
(1898)26091 S81 Bee also (1910) 91 C„ 124, (1908) 31 All, 21 (reetitutionof benefits). (1906) 
UlO Bom , 226 J 
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[21 Bom 201* 

OEIGINAL CIVIL 

FULL BUNCH 


The 14th February, 2696 
PltlSPNl • 

Sir 0 Fabban. Kt , Chief Jusik j* ^lB Idstice Siraghky and 

Mu Jubiiu B Iiabti 

Malji LaIa and others ^ . Plaintiffs 

versus 

Lingu Maka}! and another . Defendants '* 

Lt nttation—Limitation Act {^V j/ IS77} *see 19 Acknowhdgment—Stamp 
Act {I of lH7ii), SoA 1, Art l,and See it- Ktidemi, 

An <uikn(?wl(.dgmbut of adrbt loming undii hIi k 1 bchidulr ( of the bi<imp Act I of 
1879ctanot if uastamped, bo given m evidence for Any purpose incluling thi, purpoeo of 
seeing limitation 

ReflbENCE b\ C M Cursefji, Third ludgt of the l>ombi\ Small CAUses 
Ocuit, under the provisiona of section 617 oi the Civil £202] Piocedure Code 
(Act XIV oi 18821 lot the jpiuion of the High Court The reference was as 
follows — 

“This suit was hi id on tlie 18th Sjptember 1893 and is for Rs 102, 
balance of an account iur price of grim sold The balance is adjusued written 
out and signed in plaintiiis* book h> the defendants on the 21st October lb9i 
The defend int No 1 alme ippotred He denied the adjustment and the sign 
lug of the account bilance ac know led,, inent He also pleaded liniitaiion 
1 have found that the account was idjusted ind the acknuwledgiiieit of the 
balance was signed bv the defendants and on the point of limitAtion 1 liave 
found tnat the claim is barred as the sud acknowledgment on which this suit 
IS biought IS not stamped in accordance with law, and is, tbereloio luiduiis 
sibla in evidence • 

“ 3 The accounts between the parties stood as follows — 4t tiie begin 
Ding of Simvat 1917 (1890 1), the opening baUnce biought ovei fiom the pre* 
ceding >ear WAS Rs 105 luithei supplies debited up to kAitik 'sudh 11th 
Rs 7 2 0, whilst the credit side shows pii^inonts Ks 9.^0 Sin a ktitik 
Sudh lUh, bamvat 1917 (November 1890). the dei.liu„s hive ceised entirely 
On Kartik Such 1st, bamvat 1^19 iilst 0 tobor 1892) biUnco Ra 10a is 
brought forward, the account adjusted, anl the defeud ints icknowlodge the 
same by bigaing the,balADce enti> 

“4 A true copy of the acknowlelgment is annexed and is maiked A 
The following is a correct translation of the same 

The account of two persons Kamati ijiugu Mak iji and \ithoba Lingu 
bamvat* 1949 

Rs 102 Kartik Sudh 1st day of the week Fiiday The old i ccount 
being made up, and all the accounts being considered, Rs 102 
(id Jiuttors rupees one huodrei> and two) in lull up to the 21st day 
of October 1892 After miking up au accounts, this wilting is 
made and given 

The signature of KaMvii Linqu 
^ MaKiTl Rs 102 (in letters), bis 

_ ^ ___ own and __ 

• BnuUcOauM Court Keicrtnce, No 288UU of 1826. " 
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[203] The signature of Yitboba 
•Lingu Bs. 102 (also m 
lettei^8),all aoooont being made 
up, dated 21st October 1892, 
his own hand.’ 

" 5 This acknowledgment, not being stamped, I liave held, is not admis* 
Bible in evidence, and thus this sud must tail, as but loi sucfa acknowledgment 
the claim on the gram account would clearly bo fime>baired 

“ 6 The plaintiff s vakil, however, contends that this acknowledgment 
could be received ir evidence undei stctirn 19 of the Indiap Limitation Act to 
keep such claim alive and lolie^ on a recent decision of the Bombay liigh 
Couit —Fateehand v Atsa»<, I L B ,18 Bom , 614 

“ 7 But for this ruling 1 should have had no hesitation in holding the 
present claim to be haried A consideiatioii of this decision, however, has left my 
mind in consideiahle doubt, and it is, tberefoie, with the very utmost difii* 
denoe I make this reference, and most respectfully submit tba’c the point 
decided there deserves to be reconsidered ” 

(The leatned Judge alter discussing the point continued) • 

" With those remarks I beg to submit the following question for the opinion 
of the llonourahlt the High Court — 

"Whethei an acknowledgment of a debt requiring to be stamped under 
the Indian Stamp Aotl of 1879, and not dniy stamped, is admissible in evidence 
to save the debt from being baried under the provision of section 19 of the 
present Indian Limitation Act ? ’ 

C n setahad (atmeua rurta), for riaintifiT aigued that the acknowledgment 
was admissible lie e}tm F ateefianti v htmn, 1 L B , 18 Bom , 614, Venkajt 
T Shidramapa, 1 L B , 19 Bom , 663 fitahambhar v Aand Etshore, TLB, 
15 All, 56 Morris v Dixon, 4 Ad and E , 845 , Mitra on Limitation, p 239. 

Kan Kabtrudm {amtrvs eurtce) for tl e Defendant He cited lianehhoddas 
V Jeyehand, 1 L R , 8 Bom , 405 Ghowksi Ihmutlal v Chowkst Aehtitlal, 
I. L. B, 8 Bom , 194 , F'atechami v Aisan, 1 L B, 18 Bom , 6l4 

[204] Farran, C J —Wo c onsidor that tho question submitted to us by 
this reference is in Too general terms Such questions should be conhnod to the 
point oi liw aiisiDg in the psiticulai case befoie the Couit, but as the form of 
the entr\ is given in the reference, and it was not cisputed in the Small Causes 
Coortthatit w is 'an u knowledgmoiit' within the meaning of ai tide 1, Sche¬ 
dule I, of the Lndnn S amp Act 1 of 1879, wo can, we think, treat the question 
as oontmed to acknowledgments f illing within the scope of that article. As, 
h wever, in the argumenln addressed tou8b> the learned counsel vihoas amtet 
euria appeared foi tho pla'ntiif'> and defendants respectively, to whom our 
‘acknowledgments are due, 't was contended foi the plaintiffs that the acknow¬ 
ledgment which was sought ti be put in evidence in the Sqiall Cause Court 
might be load as not fiiltilling tho conditions of the article, we should sdd that 
the aoknowledgnient, in out opinion, fulMs all the requirements of an " acknow¬ 
ledgment of a debt" given in the article 

That being so, we are clearly ol opinion that an acknowledgment fulfilling 
the conditions of article 1 of the schedule cannot, if unstamped, be given in 
evidence * for any purpose ” The words of section 34 of Act I of 1879 appear to 
ns to bo free fiom ambiguity, and to pievent aninstioment which is chargeable 
with a one anna stamp, and which cannot be admitted on payment of a penalty, 
from being admitted in evidence “ for any purpose," inoludjng the purpose of 
saving limitation. The insertion of the italicised words in the later Act after it 
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had been held under the former Act XYIII of 1669, section 16 (which did not 
contain them), that tbe^unstamped documents could be admitted in evidence 
" for a collateral purp<;^,'' renders this, we think, free from doubt; and if the 
decision in Fatecha/ndW, A’mn, I. L. B., IK Bom., 614, was intended to decide 
the contrary, we feel unable to agree with it. We are not, however, satisfied 
that such is the necwsary meaning of that decision. It will be seen from a 
reference to the facts that the Subordinate* Judge who heard the case was of 
opinion that the acknowledgment there in question was not intended to supply 
evidence of the debt, while it does>not appear what view the District Judge took 
of the [208] document. The decision of the High Court will, in our view, be in 
accordance with the provisions of the Sta*mp Act, if it took the same view of 
the instrument as the Subordinate Judge. There are doubtless expressions in 
the judgment which tend to show that the Court wonu further, hut the omission 
of all reference to section 34 of the Stamp Act—"no instrument shall be 
admitted in evidence for anv purpose ”—leads to the inference that the judg* 
ment doesmot convey the exact meaning of fbe learned Chief Justice. In ench 
case, the instrunaent of acknowledgment must be carefully examined in 
connection with the surrounding circumstaticos to ascertain whether it has been 
signed to supply evidence of a debt— htnjarnm v liaj Mohan Roy, 1 L K , 3 
Cal., 288; h%9hamber v. Naval Kishore, 1. L. B., 15 All, 56. Upon the result 
the decision as to thn admissibility or non-adinissihility of the unstamped 
acknowledgment will depend. 

Wo answer the question proposed to us in the negative. 


MOTES 

(See hIho (l»0b) 30 Cal, 687; (1003) 31 Cal., 195 ; (1906) P. B., 66.] 
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OBIGINAL CIVIL. 

The Und July, 1890. 
IMiesknt : 

Me. Justice Stkacuey. 
Sardarmal .lagonath.Plaintiff 


lerws 

Bao Bahadur Aranvayal Sahhapathy Moodliar.Defendant.* 

C. Agfidw Turger, OificiaPAssignee.Claimant. 


Partnerships—Insolvmey—Insolvency of one partner — Vesting ot der—Subsequent 
decree againct insolvent, and attachment of the firm's property tn execution — 
Claim by official assignee to set aside attachment— Gird Vroetdure Code 
(Act XIV*of 1882), Secs. 278 et seq. —Summons taken out in wrong 
name —Amendment of summons at hearing — Practice—Procedure — 

Act of insolvency—Jurisdiction of Insolvent Court — 

^ • Indian Evidence Act (I of 1872'' Sec. 14. 

The defendant waa the manager of a joint Hindu family cuuuhting of himself and two 
nephews carrying on a family business in Bombay, Madras and other places. In a suit 
bronght in the High Court of Bombay agaiiibi. him as manager of the said joint family a 
decree was passed the 11th AP^l 1696, which was in terms against the defeaBant alone. 
On the same day ocftain property in Bombay, in which (as found by the Judge) the nephews 
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Md the defendant were jointly interoited, waa attached in execution of the decree Two 
daya preriouslj, however, vu on the 9th April 1896, t&e defendant had been adjndged an 
inaolvent by the Insolvent Court at [W6| Madras under seoti^ 9 

Act (Stai 11 and 12 Vict , c 21) On the 6ih May 1806, thcnNScial assignee took out a 
aummonB to have the attachment removed 

Held that the claim of the nfi[ii,ial aisignce must prevail and the property*be re1eaf>ed 
from attachment At the time of the of the oflicitl Msignro the defendant's hohrdnle 
had not been filed the oluniwis then fore governed by section 278 and the following 
sections of the Civil Procedure Codt (Act XTV of 1882) As at the time of the attaihment 
the defindant s interest in tbi pr ipcrtv had by the vesting order been completely divested 
from him and vested in the t Hi i tl sssiliice the property w ts m h's poast ssion partly on 
account of the offioiil assignee ind pirll> on aceeuntof the solvent partners of his firm , 
that is wholly on account ef other persiiib All his propeity and ill he could honestly 
dispose of, wbf the r for hi own be ni fit or for the be nehe of the joint f imily had prior to the 
attachment passed to the cfhciil ibsipnco and cen (({uiutly there was nothing which the 
decree holder could lU ich and ell c 

Where subsequently to the iiibohcncv f i ne of Mscril partners in a firm a decree is 
obtained tgainst the firm and property of the firm is iltachcd in cxceution such attachment 
should be removid Py ell wing the exo utim the riv nt partners abandon their right*of 
administering tbc joint estate and in the lutcrtst of the j inteicdit is the decree holder 
must be rcstrai >cd from going on with thi extiiition, and the piitncrsbip assitswillbe 
applied by the IiiRohent Court II piyingthejnnleroditorsrateeblv (he e fliei-il assignee receiv 
mg the insolvent s sh are of the surplus and the rest be ing h aiide d nv< r t > tbi solvent partners 
By mistake thosamnioiis in this ease purported to be taken cut b> the oBicial assignee of 
Bombay, omitting to Joseribf him ss constitute 1 attorney of the oflictal assignee of Madras 
Uftd, that the summons might bo amended it the heanng by substituting the name of 
the ofiuial sssigmo of Madras an 1 disposed of on that basis 

It was contended that the credit >r s petition in the Madtis Insolvent Court dincloscd no 
aot of insolvency which could legally justify an ‘adjadicatinn under section 9 of the Indian 
Insolvent Act (II and 12 Vict , c 21) and that the adjudication order was, therefori made 
W a Court not oninpetent ti make it with n the m atiiiig of section 14 of tbc fndi an Raidence 
Aot (1 of 1872), and that consequently b>lh it and the vesting order were nullities, and the 
ofilcial assignee of Mulras had no title t > the attached property 

held that the order iillhongh it might be on oner us ard subject to reversal on appeal, 
was within the c ampote ui y e f the M adr as 1 nsolv< nt Court 

Prkf, ils on the eaideiicc that the i was n pro f >f such c 11 iision between the creditor 
and the msslvint in eUaiiungtlic irdcref aijudi itien as would bring that order within 
sectiou 44 of the liidiin 1 viJetiee Act (1 of 187^) • 

Ik chHmbois Sumaions ohtatnorl iiy tlie nlhei il assignee calling on the 
pi iintilf to show cause why in ittaclfnient levied bv him on property of the 
defendant should not be len ted 

[207] The phintitt ilk ) tinv suit on the Slsf March 1896 to recover 
Bb 7,482 6 2 from the leknuant Thm suit was a summarv luit, and on the 
llth April 1806 thepltmtiif obtained a deciee for the full amount claimed 
On the same day (lltii April), the siitriif in execution of the decree 
attached oeitain property of the defendant 

In the meantime, howevei viz on the 9th April 1896, the defendant had 
been adjudicated insolvent by the Court foi the Belief of Inaolvent Debtors at 
Madras under section 9 of the Indian Insolvent Act (Stat 11 and 12 Vicf*, 
o 21), and on the 6th May 1896 the ofiicial assignee of Bombay bb the agent 
of the ofhcial assignee of Madras took out this Bummons to have the attach¬ 
ment removed By mistake the summons omitted to desoiibe the claimant 
at Jibe constituted attorney of the ofiioial assignee of Mi^iSkat. 
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SeoU (for the Plaintiff) showed cause. The plaintiff is entitled to attach;| 
the property. He cited Ketlilamma v. Kelappan, I. L. B., 12 Mad., 223; Ex parts 1 
CoaUt»\*ln re Skelton,3 Oh. D., 979; Hart v. Jairam, I. L. B, 14 Bom.,697 yd 
Yate Lee on Bankrupt^, p. 4R4 ; Morgan v. Marquis, 5 M. & S., 336; Hatveyy.' l. 
Oriekett, 9^ Each. Bep., 145; Kalyanbhai v. Motiram, 10 Bom. H. C. Bep., 378.' ,v 
Maepherson in support of the rule. • 1 

Straohey, J.:—This is a Judge's summons taken out by Mr. 0. A. Turner, •) 
the official assignee of the Court for the Belief of Insolvent Debtors at Bombay, 
and theconstituted attorney of th<3 official assignee of the corresponding Court at 
Madras, calling upon the plaintiffs in Suit ^o. 181 of 1896 to show cause why -j 
an attachment levied by them on certain property in execution of thuir decree in ; 
the suit should not be removed. Tt is in substance a claim under 3ection 278 of . 
the Code of Civil Procedure (Act XiV of 1882) to property attached in execution 
0.* a decree, on the ground that the property is not liable to such attachment. 

The decree was passed c)n the 11th April 1896. in favour of the plaintittg 
in a Bum&ary suit upon hundts, under CliapdOr XXXTX [208] of the Code.^ - 
On the same date the plaintiHs applied for execution of the decree by attaoh- 
tgent of various properties under sections 268\ 269 and 270, and the properties 
were accordingly attached by the sheriff. On the 9th April, that is, two days • 
before the deo*ee and attachment, the judgment-debtor was, on the petition of. 
another creditor, adjudged to have committed an act of insolvency, by an order of 
tbo Insolvent Court at Madras, and on the same day the usual vesting order was 
made, vesting all his estate and effects in the official assignee of that Court. On 
the 16th April, Mr. Turner, acting on behalf of the oflicial assignee of Madras, 
wrote to the sheriff informing him of the adjudication and vesting order, and 
requesting him to remove the attachment, and, the request not having been 
complied with, took out the present summons. The plaintiffs have apiieared 
and shown cause against the summons upon various grounds which I have now 
to consider. 


The first objection raised by Mr. Scott, who appears for them, is that the 
summons has been taken out by and in the name of a claimant who, as shown 
by his own affidavit, neither has nor alleges any interest in the property 
attached, and that it should be dismissed on that preliminary ground. In the 
summons the claimant is described as *' Charles Agnew Turner, the Official 
Assignee of Bombay, residing at Malabar Hill outside the Fort of Bombay." 

In Mr. Turner's affidavit of the Ist May 1896, in support of the summems, he 
states that he is the constituted attorney of John George Kernan, the Official 
Assignee of the Court for the Belief of Insolvent. Duhtors at Madras and assignee 
of the estate and effects of thq insolvent defendant. The affidavit furtjier sets 
forth the adjudicatiqn and vesting order of the 9r,h April, the attachment of the 
11th April, the contention that the attachment is void and inoperative as against 
the said John George Kernan, and the correspondence with the sheriff, and 
oonoludes withia prayer for the removal of the attachment. It is thus obvious 
that the description, in the summons, of Mr. Turner as the claimant is incorrect, , 
the real claimant being Mr. Kernan, for whom Mr. Turner only acta as a 
constituted attorney, and that Mr. Turner cannot claim the attached property 
in his own naqiie, as he alleges no interest in it o*' his own account. 

[209J It was suggested that under section 2 of the Powers of Attorney 
Act VII of >882, Mr. Turner, as the attorney of Mr. Kernan, could make this 
claim on Mr. Kernan’s behalf in his own name. That provision a repro¬ 
duction of section 46 of the Conveyancing and Law of Property Act, 1881, 
Even if it oouldHi)e held to enable the donee of a power of attorney not only / , 
to execute icstramentl in pursuance of the power, but to institute and carry ou'ij 
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legal proceedings in bis own name, T am dispo8q,d to think that it would only 
apply where the donor authorized the donee to aot in^his own name, f,nd this 
has not been shown to be the ease here. ^ 

Tiie question is whether the summons should be dismissed as taken out 
by a claimant having no interest in the property attached, or whether the 
insertion of Mr. Turner’s name sKovld be regarded as a misdesoription, and the 
summons amended by substituting the name of Mr Kernan as the real claim* 
ant. Having regard to all the circumstances, I think that the latter course 
should be adopted. In the first place, the summons itself refers to Mr. Turner’s 
affidavit, which shows that the real claimant of the property Is Mr. Kernan, and 
that Mr. Turner claims only as his attorney. The summons, which is dated 
the fitli May, was served next day on the plaintiffs’ attorneys; on the 8th May 
a copy of the affidavit was sent to them, and on the iOth June an affidavit in 
reply was made by one Hajanmal Ghotmalon the plaintiiTs’ behalf. That affida* 
vit contests the validity oi the M idras Court’s order of adjudication, aqd annexed 
to it IS a certified copy of the creditor’s petition on which the order was made, 
and copies of a correspondence between tlie plaintiffs’ attomevs and the Clerk 
of the Madras Court This is ncll, therefore, a case in which there has been 
or could he any mistake on the piirt of the plaintiiTs or tiieir advisers as to the 
olaim being made by Mr. Turner not in his own right hut on behalf of 
Mr, Kernan. That does not alter the fact that Mr. Turner could not protierly 
make the claim under section 278 in his own name, but it is a reason for 
treating the matter as a misdescription which may, without impioprietv oriisk 
of injustice, ho set right by arnendmeut. In Cartr? v. .1/is'ce La/, 2 N. W P If. G. 
Bep, p. 179, a suit to establibh the right [210] of a claimant to attached 
property was brought by Mr. Carter, agent and general attorney of the official 
assignee oi the Calcutta Insolvent Court, in his own name ; and, on appeal, the 
Alluhabad High Court, instead of dismissing the suit, remanded it to the Court 
of First Instance, with a direction to return the pl-untfor amendment, and retry 
all the questions in dispute between the parties. Tf, as contended by Mr. Scott, 
the analogy ot a suit should be followed, section 27 of the Civil Procedure Code 
allows the substitution of the right plaintiff for one in whose name the salt has 
been wrongly instituted through a bond-Jide mistake. In the case of a claim 
under section 278 tliere is no provision which prevents me from looking to the 
substance of the thing and allowing the application or summons to be amended 
bv substituting the name of the real claimant, where I am satisfied that the 
wrong n.tine has been used through a bond fide mistake, that the other parties 
have been in no way misled or prejudiced, and that the only result of dismissing 
the summons would ho that a new sumipons could be taken out in the proper 
na lie. I shall, therefore, allow the summons to be amended by substituting 
the name of John George Kt i can, the official aSbigneeof Madras, for that of 
Charles 'Agnew Turner, and shall proceed to dispose of the summons on 
that basis. > 

The next objection raised by Mr. Scott is more serious. Tt is that the 
order of adjudication of the Madras Insolvent Court upon which the vesting 
order is based was delivered by a Cnjirt nut competent to deliver it within the 
meaning of se *tion 41 of the Indian Evidenoe Act (I of 1872); tUht consequently 
both it and the vesting order are nullities: and that the official assignee of 
Madras has, therefore, no title to the property of the judgment-debtor which ha" 
been atti^ched. This objection is baaed on the contention that the creditor’s 
petition in the Madras Court discloses no aot of insolvency which could legally 
justify an adjudication under section 9 of the Indian Insolvflnt Aot. Stat. 11 
and 12 Viet., e. 21. The petition purports to be c8«de by a creditor of 
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the lodgmenti-debtor residing in the town of Madras, it alleges a petitioning 
creditor's debt, and states tKat the debtor, up to the 31st March 1896, 
had carried on the business of a cotton meichant in Madras and at Bellary. 
It also states that, on or about [211J the‘list March, the debtor in oonseqaonoe 
of being m pecuniary dilBcutties, and not being able to meet bis debts in the 
usual coarse of business, closed his places ol ,hubineBS at Beliaiy and Madras. 
It further states that, on or about the 1st April, the debtor, with intent to de> 
feat and delay his creditors, left his usual place of abode in Brucepettaii, Bellary. 
It adds that, in consequenoe of the debtoi having failed in business, the present 
plaintifls have tiled Suit No 181 of 18911 m this Caurt, and aieabout to obtain 
a deciee and issue out execution It does not specify which of the acts of the 
debtor which it mentions aie acts ol insolveucy, but it prays that he may be 
adjudged to have oommitted an act of insolveucy and that the proiier order 
may thereupon be made The order of adiudicttion of the 9th April lofers to 
the petition, declares and adjudges th it the debtor hts committed an act of 
insolvenoyf and directs a vesting oidet to b« issutd and i scludule to ho tiled. 
In pursuance of this order the usual vesting order was issued on the same date. 
Mr Bcott contends that no act of lusilvency within the meining of seotiuri 9 
of the statute is shown upon the 1 u u of tne petition He argues that neither 
the dost ig ofathe debtoi's places of business at Belluy and Madras in conse* 
'viusnce of pocurti iry ditiic ulties, nor hts depaiture, with intent to dele it or del ly 
creditors, fiom Bellary - i place outsido the limits of the jiiriadutiou of the 
M idt IS tiigh Court—was in ict of insolvencv, aridthitthe Madias insolvent 
C/ouit was thoiefoie, not oompotent uiidei suction 9 of the Insolvent Act to 
adjudge the judgment debtor to have cominitLud an act of insolvency 

It appears to me that this .uguuieiit ignores the distinction between an 
■order which a Court is not comjietent to jiass and an urdei which, even if 
errono lUs in law or in fact, is witlim the Conit’s competency To sustain an 
objection that the Madras Insolvent Court s order is a nullity conferring no 
Mtle to the debtor’s estate on the ofiicnl assignee, it is obviously not sulhoient 
to prove that the order was wrong. To lioUl otherwtse would virtu illy neebinto 
a Court of appe iMrom the Itisolvent Court, not only this Court, but every Court 
in wh -ih the oihcial assignee might sue or be sued, and would be inconsistent 
with section 41 as well as section 44 of the Bvidenco \ct \Mitt, then, 
[212] IS the test of whethei the order of a ijadic ibtott in this case was not 
merely wrong, but an order which the Insolveub Court was not comjiotent to 
make? In KetlUamma v Kflappan ^ L K , 12 Mid , 228 it; was held that 
the words “ n>b competent*’ in sjctibn 11 infer t) a Couit ictmg without juns- 
diobion, and that the decree of a Couiii in a suit which should have been dis- 
missod as bkned bj* section 244 of tl e Code of Civil Procedure, though wrong, 
could not he treated as passed by a Court not coinpetont to puss it |n article 
46 of Sir JAHrES Stephen's Digest of tlie Lrw ot Evidence tlie rule of English 
law oorrespondtng with section 44 of the Indiin Evidcnee Act is stated to be 
..hat w^ienever a judgment is ofierud as evidence, the party agiinst whom it is 
so offered may prove that the Court which gave it had no juiisdiction The 
** competency '’ of a Court and its “ junsdioGion ” are thus synonymous terms. 
They mean Jihernght of a Court bo adjudu ite in i given matter They do not 
mean, in a case where that right exiscs, the coming to a conect conclusion upon 
any question of law or fact arising m th« t matter To determine whether the 
Madras Insolvent Court was competent in this sense to pass its order of adjudi¬ 
cation it IS only necessary to ask what was its duty upon receiving the "oreditor'a 
petition. The ilourt was the light Court the petition was presented by a 
person alleging hims^ to be a creditor for an amount specified: it stated tbaii 
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the debtor bad oomraitted an act of insolvency and it prayed for an order of 
adjadiration I*pon receiving the petition it wa*s the.duty of the Court to de¬ 
cide « hethei the debtor bad oomaiitted an act of inoolvenoy within the*meaDing 
of the statute an 1, i( he had, to adjudicate accordingly This duty included 
the determination ot the question, not only whether the acts alleged had been 
committed in fact but also w hethei they constituted acts of insolvency in law 
By its order adjudging the debtor to have committed an act of insolvency 
the Madras Insolvent Court decided both quebtions in the aftiimative If it 
decided either of them wi ongiy, how does th^t atlect its right to decide them, 
in other words, its jurisdutinn or compotoncy to pass the older 7 It cannot 
have been incomjiotent to decide the veiy questions wh'ch section 9 of the 
statute required it to decide nr competent to decide them on!) irthenega- 
[2183tive Suppose the petition hid Alieged a departure by the debtor from 
his usual place of business in tho town of M idris with intent to defeat oi delay 
his creditors Ttiat would undoubtedly be in act of insolvency within section 
9 Could the jiIaintiHs have sougtit to imllifN the ordoi by giving yvidonoe to 
show that there had been no depxiture in t ict ^ Could they have given evidence 
to show that although the dihtor hid dejuitod from his usuil place of busi> 
ness, he had not doiu so with intent todcitatoi dtli\ his cieditors hut ts 
Bacon, C 1 put it in Ur par it Goatci 5 Ch D at jj 9S0, “ to bury Ins wife or 
hib mothoi, or to a meet of foxhounds ’ To f leit competency or juiisdiotion 
as depending ui on such qm stions as these would bo to fall into the fall icy 
pointed out by fiirHAUDSoN 1 I ttUiinv htniattl 1 Br <&, Bmg. 482 21 
B B bHO at p bSH, of assuming th U tho f ict which the Court h id to decide 
was that wliioh constituted its juri diction To this respect I cm see no 
difference in principle lietween questions of fact and questions of law The 
ordir of adjudiiation is a d'uiMon that one or more of the acts set forth in the 
petition not only woio committed, but constituted acts of insolvency It is not 
for me to spotulnte as to wliat maj h wr been tlio Insolvent Court’s reasons for 
this decision, 01 tio c riticise f hose masons F >r all 1 know the petition may 
have boon snpphnionted by statements veibal orotheiwiae which are not 
befoie me bur which sitishod the Insolvent Court that tho facts came within 
the section Ijithti vxitli or witl out an\ su| plomontiity matiKir theCouitmay 
hive const!IK d the statements in tho ji'^titi >n as substantially alhging a depai 
ture by tho debtor fiom his place of business in Midias as well as Belliry 
with intei t to difcit or rlilav Ins (leditois To sty that such a construction 
would be ertoteius is alt(t,et>iii inelev int the point is that the Cuuit was 
fully IS competent to adopt it as I am to hold ^hat it is wrong To say that 
tho Cduit was me imjiotent to pass its or it i because the illegations of the petition 
do not tn law juslitv tn lojudi at ion. is like saying that any decree of a 
Coirt otiiorwrise cuinpeteiit may be collateially impeached for want*of junsdio- 
tion by flowing that the pla disclostd no cause of action If such a dec- 
trine weie Hcropted, no judgti not would be bnal, and no title based upon a 
judgment would be safe T‘c i’14] heal sufliciency of a petition or plaint 
has uovui betn In. Id to bo a tost of juiisdiction Tho real test is whether the 
petition raises a question, vt bother of its own legil sufliciency or otherwise, 
which the Comt has authoiity to decide Here the petition raised theques 
tion whether tho duhtoi had committed an ict of insolvency tqr which he 
was liihlo to be adjudged an insolvent, and the Tnsohent Court had autho- 
nly to decide that question and did decide it Once recognise that s 
Court IS competent to decide a suit or a petition m insolvenoy or anv other 
matter a'nd it follows that it is competent to decide all questions which arise 
in that matter, whether they aie que^tlons of fact or of law, aad whether they 
appear on the face of the plaint or petition or aris^ subsequently. If it 
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decides them wrongly, its deoiaion may be subject to reversal on appeal or 
otherwise, but cannot bjs tre<lted as a nullity In England an order of adjudi* 
cation bV a Court of Bankruptcy has been held to he conclusive as against third 
peiBoubof an act of binkruptcy having been committed, and of the jurisdiction 
of the Court —lievell v lilake 7 C P 300,8 C P , 633 , Ex parte Learoyd, 

10 Ch D , 3 For these reabons I am of o;:iitiioti that the Madras Insolvent 
Court was competent to pass the oidor of adjudication and the vesuing order 
of theStb April, and that this objection fails 

Another objection raised by Mi Scott and also based on section 44 of the 
Evidence Act, is tflat the ordei of adjudication was obt uued bv collusion This 
objection is founded on the following ficts jb> a ciicular dated the 2l8t 
March 1896, the debtoi convened a meeting of his Boinhav ciiditors to 
induce them to give him time ind to oouhont to a rompomtion In this ciicular 
he stated that most of his Madras creditoib h 1 1 sgroed to give Inm time that 
if the Boqgiba^ oreditois also would agico to do so he would ho sived from 
his diffaoulties but that if they lefused, the ool> iltoioative was i vduniary 
liquidation On the 28th and again on the 3()th March a iiieoting was 
bbid, but it bloke up without result, as the debtor would inly lonsent to 
an inspectioiwof bis books upon conditions which tl e cieditois jiest-nt reject* 
ed At the hist meeting be btated th vt he had airinged with bis Madias 
and Bellar\ cieditors that thev should not niolebt him The imeting was 
adjourned from the 30th [213j March to the Kth \piil On the 31st March, 
however, the plaintiiTs bled the present suit, and the debtor, without waning 
for the meeting, left Bombay for BellHi> On the 8th April tho adjouiued 
meeting was held, hut auaui no agreement was uiivcd at, and iiittr the meet¬ 
ing, and on the saaieda>, the dehtoi s Bombay igont Narav in Dhondtba, 
sent the following telegram to the igont at Madias - “ Meeting In Id N >thing 
setiUd ^napection hooks demanded L>oia> bling petition daugiroub On 
tiie next day, the 9ih Apiil, the jictitioning cnditor bled his petition in the 
Madias Insolvent Court, and the oidoi of adjudit itiun ami tlie vosting order 
weie made Upon these facts the question is whether it is ptoved that the 
onler was obtii*ied collusion within tlie meaning ol hettion 44 of the 
Evident e Act 1 am of opinion that it is not AVhiUvor mav he the f ict, it 
Id not piovod that the cieditoi in pitsiiitint, hi^ jietition icted in lOiuert with 
the debtor or the debtoi s agint Tlieie is no evidence whattvei of anv com 
munioation between the cieditor and the debtor, oi t he dehtoi s agent Although 
It may heieaftei turn out tlnt.N uavan Uhondihi s ttlOhi im of the Hlh Apiil 
and tho creditor s petition of the W h \pt 1 woio cause and citicl the meio 
sequence of dates does not picive it 'J'ho cicditni mav have had iiriplci.rt isons 
of hiB own for prosqnting the petition at that time \rcotdiug to tin (.etition, 
the debtor owed him over Its 17,0U() tor m(>no^ lent in Tul^ 1896 Tiiq 
debtoi had, to the knowledge ot his Madi is creditors, been in bomo tiino m 
dibiculties U^ion the OAterials before me how can I sa\ tii it between the 
3lBt March and the 9lh April the petitioning creditor could not I no learned, 
and Old not learn, from 80Uici.s wliollv independent of tho dehtoi, of the bliug 
of the suit, the imminence oi a deciee ind exc cution and the cninmibsion of an 
act of insol^eao\, and that these facts efid not it 'uco him to petition on bis 
own account^ Even if the petitioning creditor did not act of his own motion, 
but presoutei the petition at the instance ot the debtor ot the debtor’s agent, 

I doubt whether that would constitute oollubinn unless there was some 
arrangement to mislead the Insolvent Court, to induce it by false representa¬ 
tions to adjudge the debtor iiii msolvent I am aUo dibposed to think that 
oollu&ion implies what LaXHam, J., in[216]/I Amedbkoy Huinbhoy y Valleebhoy ' 
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CaMumbkoy, I. L. B., 6 Boro., 703 at p. 711, called "no battle but a sbam fight": 
" an agreement or arrangement that the poeittob of the parties to the action 
apparently hostile shall be friendly, that the action and judgment whioU purport 
to be an attack on, shall in fact be a protection to the defendant, an agreement 
that the reality shall be different from what is represented "—Girdlestone v. 
Th6 bnghton Aquarium Company, 4 Ex D., at p. 112 There is no evidence 
of any such arrangement. It is not nooessary, however, to decide whether, if 
concert between the petitioning creditor and the insolvent had been proved, 
that conceit would have amounted to collusion. I am of opinion that the 
objections to the order of adjudication and to the official assignee’s title fail. 

1 may add that although the order was made on the 9th fi^ii^il, and it is clear 
from Exhibit A to Mr Tuinoi’s affidavit of the 19th June and paragraph 4 of 
Oupal Malhar's aihdavit of the 24th June, that the plaintiffs’ attorneys were 
informed of it on the JOth April, the plaintifi’s have as yet taken no steps, either 
to move tlie Insolvent Court to annul it, or to appeal to the Madras High 
Court as persons aggrieved by it within section 73 of the statute. 

The vesting Older having been pissed on the 9th April, two days before 
the pUmtiiis’ decree, the title of the official assignee took effect, and no pro¬ 
perty remained in the insolvont which was liable to attachment It is, however, 
contended hv Mr Scott that the decree and attachment are binding, not only 
upon the insolvent, hut upon others who are equally inteiestod with him in the 
attached property, and whose interests in it are not affected by the vesting 
order It m said that the suit was brought against the insolvent in a represent¬ 
ative capacity as the manager ot a joint Hindu family consisting of himself and 
his two nephews, that it was brought in respect of a family debt, that tbe 
attached properly forms part of the joint family estate, and that the decree and 
attachment must, tlieiefore, bo hold to affect, not only the insolvent’s share in 
tbe property, but also thosharosoi the solvent partners —ffatt Vithal%. Jatram 
Vtthal, I [j K, 14 Bom , 597. It is argued that the effect of the adjudication and 
vesting order passed against one partner only in the family business was to make 
[217] the official assignee a tenant in common with the solvent partnors, and 
that all he is entitled to is to sue to have the partnership accounts taken and 
the share ol the msafvent ascurtained, while the solvent partnors, and not the 
official asuignee are entitled to wind up the partnership. Mr Scott contends 
that, this lining so, the tiffioiil assignee is not entitled to take the paitnership 
property, or to have it leleised from the attachment. 

The plAint shows that, although the lusolvetit' alone was made a defendant 
to the suit, he was uxpresslv stated to ho the maurft,er of a joint Hindu family 
consisting of himself and his twonepimws, and carrying on a family busintss in 
Bombay, Ahmednagiir, M idi is and other places The relief was claimed against 
jibe defendant ‘‘ who is the m inager of tbe joint family aforesaid.’’ The suit 
was upon six hundis drawn fivour of the first plaintiff by the defendant’s 
firm in Ahmednauer upon the Bimhay firm and dishonoured by nou-paymeot. 
Tbe decree is in terms passed against the insolvent alone The application 
for execution states that enforcement of the decree is sought against tbe defend¬ 
ant " as manager of the joint family mentioned m the plaint, and his two 
nephews mentioned in the plaint ’’ ‘In the warrants of attachment issued to 
the sheriff, the insolvent alone is mentioned. Tbe property attached consists of 
debts due to the defendant, apromissory note executed in his favour, and a safe, 
a cupboard, and other office furniture. In his affidavit of the lOtb June 1896, the 
plaintiffs* munim HajarimalChotmal states that "the business of A Sabhapathy 
Moodliar and Oo. was carried on by the defendant on behalf o* the joint family 
consisting of himself and bis two nephews, who are joint in food, worship and 
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estate, as declared by the defendant at the first meeting of creditors in answer 
to certain questions put by Mif. Hiralal, and thus the two nephews, one of whom 
has attained bis majority long ago, are partners and interested in the business. 
The kundis sued upon were given in respect of the said business. The two 
nephews have not been adjudicated or sought the benefit of the Insolvent Deb¬ 
tors’ Act, and *re otherwise fit and competent|o manage and wind up the afiaira 
of the firm of A. Sabhapathy Moodliar and Co.” The only other evidence on the 
point is in paragraph 9 of the affidavit of the insolvent’s inunim Nsrayan Dhondi* 
ba, [218] affirmed on the i9th June 1896, in which hesa>8: “J know that the 
defendant lives w ith his nephews in the same house, but I do not know whether 
the defendant is jdint with them in food onworship or estate. It is untrue, so 
fat as my knowledge goes, that the defendant has or ever had any partners 
with him in the business he carried on. ] say that at Bombay and at every other 
place where the defendant carried on buhiness, so far as my knowledge goes, 
he carried it on solely on his own account, and be had no paitners anywhere.” 
Thus the ^unim admits that the insolvent lives with bis nopliews ; he is not 
in a position to deny that the uncle and nephews are joint as alle,{ed ; he cannot 
positively deny the positive statement of Ilajarimal Chotmal that the nephews 
awe paitners in the business ; and he is wfiolly silent as to the alleged declara¬ 
tion by the iubolvent m answer to Mr. Iliralal’s questions at the meeting of 
creftitors. The second paragraph ul Narayan Diiondiba’s afildavit of the 26tb 
June 1896, shows that ha was or shortly before had been in communication 
with the insolvent; but no further contradiction of Hajariniai Ghutmars state- 
uientb, by the insolvent or any one else, is forthcoming. Upon the materials 
before me, therefore, the probabilities are that the insolvent’s nephews are 
jointly inteiested with him in the property under attachment. 

Assuming this to be so, does it afiord an answer to the claim of the official 
assignee to have the property released from attachment ? As, at the time of 
the claim, the insolvent’s schedule had not been filed, the claim is governed 
not by section 49 of the Insolvent Debtors’ Act, but by section 278 and the 
following sections of the Code of Civil I’roeodure—Aaiftt PiaiH'i v. Utller, 
1. L. B.,7 All ,752 By the vesting order the oflicial asbiguec had, at tho date of 
the attachment, the interest in the attached piupeity required by section 279. 
However the decree might be enforced, it was passed against the insolvent 
alone. By section 280, if the property when att'ichod was not in the possession 
of the judgmenc-debtor, or was in his possession not on Ins own account or as 
his own property, but on aocouqt of or in trust for some other person, or parth on 
his own account and partly on acconnl of seme other person, the Court must re¬ 
lease the property from [219] attachment either wholly or in part. As at4h« time 
of the attaohmont tjie judgment-debtor’s interest in the property had, hy tho vest¬ 
ing order, been completely divested from liiin and vested in the officinl^assignee, 
the property was not in his possession either wholly or partly on hisow'n account. 
It was in his tiossession partly on account ol the official assignee and partly on 
account of the solvent partners, that is, wholly on account of other peisons. If it 
had not been for the vesting order, the plaintiffs could have attached and sold on 
account of the family debt for which the suit was brought, not only the interest 
of the judgmeut-debtor but also the interests of tl> whole joint family of which 
ho was the manager—^art V/ihal v. Jatram \tthal, 1. L E., 14 Bom., o97; 
Jankthai v. HUahadev, I. L. B„ 18 Bum., 147 ; bheo Penhad Singh v. Saheb 
Lai, I. L. K. 20 Cal., 453. 1 do not see, however, how they can attach and 

sell those intoiests in execution of a decree passed against the manager alone 
at a time when^ot only his personal interest, but, if tho decision in Bangayya 
Ohettt V. Tkanikaehalla iludah, I. L. B., 19 Mad., 74, is nght, his power aa 
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' manager fo convey the family property in payment of family debts had vested 
in the ollliMal aseignee. A judgraenfc-oreditor 6an only attach and sell m 
execution property which the judgment debtor could honeetly sell— Meghjt 
Hansraj v Joita, 8 Bom H C Bep , 169, bobhaqehand Gulabehand v. 

bhaichand, I L B , 6 Bom , 193 at p 202 , boraljji v Qovind Itamji, I L B., 
16 Bom , 91 at p 110 Here all the propetty of the judgment-debtor, and all 
that he could honestly dispose of, vliother for his own beueht or for the benefit 
of the joint family, had, pnoi to the altichment, passed to the official a<isignee, 
and cotibcquently there was nothing which tho plaintiffs could attach and 
sell. It ioiiowB that the claim of the olficul assignee roust prevail, and the 
property must be released from tho-attacliment 

Even if tho decree could be regarded as p issod againbt all the partners 
and if the attachment hid beon levied against paitnorsliip piopeity in tho 
bauds of the sol vent paitneis as well as of the insolvent, 1 should still come to 
the same condusion The question would then be whether, after a sepal ate 
adjudication of in [220]sol\eucv against onapaitner, a joint creditor cun attarh 
and Stilt Ihu firm s piuputty, ot oven tiie sfiiius m it of the solvent paitncrs, as 
he could no Icmbt have done before the adjudieition That question does ritt 
appeal to have buen cousideiodin any Indi in rase In Ijiiglind it has friquontly 
been diHcussud By suction 11 sub-sudion 1 ot tho Bankiuptoy Act, 
1890, (S'''it 53 and bi Yiot, o 7l) wlmro the goodb of a debtor arc tahon in 
exicution, and b fore tlie sale or oompletion of the execution, notice is berved 
on tho sluritf that a rectiiving ordei has been made against the debtor, tiie 
sherill shall on lequust delivu tho goods and any muriey seized or received in 
part satisf iction of tlie ovecutiou to the offici il receiver, the cost*- of tho exe¬ 
cution being hnweiet, a hist charge on tho goods or money By sub bectiou 2, 
whore the dehtji s giods are sold under an oxecutiou in lespect of a sum 
exceeding £20 if, within fouituen days from the sale, notice is served on the 
eheiifl of a biiikruptcy potitiori h iviug buen pres-mted agiinst or by the debtor, 
and a recoiling order is m ide against film, the slioriU sh ill pay tlie net proceeds 
of the sale to the official receiver oi trubtee, who is entitled to retain them as 
against the oxocutioii cteditor In his book on rutnersh p (p 692), Lord 
Justice Lindli \ expresses tlie opinion th it thesoolauses applv as well to cases 
where one pntnoi h bjinkrupt, and the same partner is the execution debtor, 
as to those w hem all tiie partners are b inkrupt ind all aro execution debtors, and 
that they ' will aUo ho probifily held to apply where one partner only is 
bankrupt, ind the exocattou is agimst the fiitii for a partuership debt, (o) 
providel tint the Coutt is in a position to ensure a proper distiibution of 
the assets of the fit to ainoug the ci editors tlieieof ” In a foot-note (v) the 
Lord Justice adds " F )‘fowing tho analogy of the old law —see 
V Ooodatr, 11 Ves, 78 H B B, 89, and Dutton v Morrtson, 17 Ves, 
193 at p 210 11 B. B,56 see, too, lie TFui^, 1 J. and W , 610, i^non, 
12 Mod, 446 ’ The “old law as stated in these cases and expllined 
ID the lti6d edition oi Lmdloy on Partnership (Vol II, pp. 954-956} 
IB that after i sepiiate idjudieation against one pirtner only, a judgment 
creditor of the firm could not have execution against the paitnership etlects 
1:2213 even to the extent of the shai'es of the bolvent pai tuers^ and that any 
property taken m such execution must be given up for rateable distribution 
among all tho creditors of the firm, the joint estate as well as the separate 
f»tato being administered, just as if the whole firm had been bankrupt. In 
rae latent ease on the subject, D%hb v. Brooked bone, (1894) 2 Q B, 338, there 
Rad been an execution sale of the partnership goods for a paifnership debt, 
completed before the petition in bankruptcy of one of the partners ; and the 
h 
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County Court Judge, oonsideimg himself bound by the passage in Ltodley 
on Partnership just quoted, held, on an interplnidei issue between the o&cisl 
receiver and the exeoutnon creditor, that the former was entitled as a|,ain8t 
the latter to the net proceeds of the sale in the handb of the sheiiff On 
appeal this decision was leveised the Queen s Bench Division holding that 
the olhoiil receiver had filled to make out his title to the piooeeds of the sale 
Vaughan Williams, J, dissented fiom LAd Justice Lindli YS view that 
section 11 of tho Act of 1890 nppi ed vhere one paitner wis bankrupt and 
the execution was agiinst the firnn for a partneislnp debt, and held that 
buh'Seolion 2 applied only wiere the debtoi whose goods wore seized and 
the debtor wlio vim bankrupt wire tho siuio person and that the Act could 
not be so eonstrued that, upon the binkruptci of one luitnei tlie proceeds 
of the partnership goods woull become vested in tbetiustee meiel'< because an 
execution bad been pu*- in upm tho partnership goods ind cinied out to the 
pcint of sale It is, howevei, cleii tioni the ludgment that tito diileienre 
between Lord Justice Ltndli 1 and Mr Ju'»tico V\l C»II\N WlLllAMS is only a 
difference h to the constiuction of section 11 if the Art 1890 and as to the 
applicition to it of the anilogy of the old law it is not i rlifUituce as to the 
mganing and effect of the old law itself Speikirif < f the cisos ir foirtd to by 
the I >id lustice Mr lustico VaiGHvN W ILI iVMs mys ‘ Ml they really 
decide is this "if before tho execution is tr ni(l(ted something happe is which 
makes the property coaso to bo the propeity of all tho paitners, lud vests atjj^ 
interest m somebody else—that somiborly else bon g the trustee inihebink- 
ruptcy 0 ^ one of those pariniis then the Court of Hank [222] riiptcy 
exercising iti this respect the jurisdution of i Couit rtiquiiy will in the 
inleitst of tho loint cicditois resttam the ixecntion creditoi from going on 
with his execution ini will tike upon itself to oider an acoount to be tiken of 
the ]otnt estate, and then will distiibute the proceeds among t lo joint creditors 
rateahly, and handover the suijlus if any to the solvent partnei The 
decibions in those cises wtre undoubtedly an inteiioienre with the right of a 
solvent partner but, as J understind them, an inteiference which isjustihed by 
bhu facts thit an execution his been put in, and that tho solvent partnei, by 
allowing thit to,bo done has abandoned his t ght of idminisfei mg the joint 
estate Tliere is, however tinthmo in those c isos to suggi st that rl e Judges H 
who oecided them thought thit the joint assets vested in the assignee m 
bankiuptcy There is, therefore nothing in them to show that tlie trustee in 
binkruptc) gets a title to tho joint e'-tate in such a cise as the piestnt, and 
theie IS pothing whatever to bhow thit the 11th bectu ri ot tl o Ait is by some 
analogy to those decisions^to be construed as apjlying to such i case \ou 
are nor entitled to construe an Act of Pirh iment by any tualogy of that sort 
and if you ;^ere entitled so td construe the Act, the anilogy would not help 
you here " * 

In the present ease the adjudication and the vesting nidor pieccdid the 
decree and att%ohmeDt in other words, before the execution was completed 
or indqpd begun, “something happened which made the property uase to be 
the property of all the partners * and vested tho intoiest of one of them in 
the o&oial assignee By allowing the execution to be put in the solvent 
partners abandoned then right of adixsnisteritig tho joint estate, and in 
the interest* of the jout creditors, the plamtif a must be restrained from 
going on with their execution, and the partnership assets ai plied by the 
Insolvent Court in paying the joint creditors rateahly, the ofiiiial assignee 
reoeiving the insolvent’s share of the suiplus and the rebt being handed over 
to the solvent partners TBe insolvency is in efiect an action and execution for 
all the creditors— /oA^ra Btbee v. breegopal Mttser, I. L B , 1 Gal, p 475, 
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iooluding not onlv the separate creditors of the insolvent, hnt also the joint 
creditors of the firm —In re Watt, It is, therefore, an ezeontion for the 
[228] plaintifis among the rest, and it would be inconsistent with the policy 
of the insolvency law that they should obtain a further remedy by an independ¬ 
ent execution of their own, an advantage not shared by the other creditors. 
" So completely docs the banktuptc> of one partner sever the joint rights and 
interests of the paitnciship, that even an execution issued against the partner¬ 
ship efieotH subsequunth to the act of bankruptcy will he invalid and inoperative 
upon these eflccts , lor theactof bankiuptcy o^elreaches the execution , and it 
is not competent for the execution creditors to disappoint the arrangements 
made in bankrupts's for the equal distribution of the eifeote of the paitnership 
among all the cieditors . since it would defeat the just policy of the bankrupt 
laws - Story on Partnership (5th Ed ), p 587 Substituting " the adjudica¬ 
tion ” for " the act of bankruptcy,” these principles appear to roe to be equally 
applicable to this country 

The Judge’s summons must he made absolute, and the claim allowed with 
costs, subject to the amendment of the summons by substituting the name of 
the ofiboiai assignee of Madras for that of Mr Turner 1 oeitifv for counsel 

At^oineys for Plaiiititl — Messrs Ihralal, ]\Iulla and Vulla. , 

Attorneys for Claimant —Messrs Gtaiqte, Lynch and Owen. 

Attorneys for Defendant —Messis Chitnis, Mottlal and Malvt 

* NOTES 

[1 Asregnrdsthp Official Assignee’s pimition see also (1901) SSOal., 410. (1900) SO All., 
48C . (1902) 20 Mad , 214 

2 A*, ri girds jurisdiction, bcc also (1901) 28 Mad., 2G; 407 , (1912) 131. G., 6(i8 (Pnnjab). 

3 Asrcgardii permission bubscqucnl, see iUo (1900) 22 All , 269. J 
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APPELLATE ClViL. 

The lilh November, lh96 

Pl^KSl:^T 

CUIEP JUSTirK FAItltAN ANT> Mil JOSTICB PaUSONS 

Bbomshotti Jinappashetti. (Original Defendant) Applicant 

vei &US 

Pmabai.(Original Plaintifl) Opponent."*" 

Practice Piocdine— Summons - Sen ice of summons—Ctvtl Procedure 
. Code Act {XIV of I SH'i) .Spca HO b2 

Wbiro a defend tnl is tc.iiipor»il\ absent from homo, vnd is nut repcosentcd at his bouse 
by an agent or male memhorof bi f imily, a Judge is not justified lu treating the fixing of a 
sammons tu bis door as duo scrvici. The summons should be igain sent to the defendant’s 
house to be served upon him when <be inquiries made show that he is likely to bo at home 
and to bo found there 

[224] The Civil Procedure Code (Act XIV of 1812) in the matter of the service of a 
summons doos nut ti.ko into account the lemtle members of a defend tnt’s family, and does 
not rely upon the presumption that they will take stops to inform the defendant of what 
tak«>e place in his abs«,nce 

Application under the extraordinary jurisdiction (section 25 of the Provincial 
Small Cause Courti Act IX of 18B7) against an order passed by Bao Bahadur 
Jayasatya Bodhrav Tirmulrao, First: Class Subordinate Judge of Belgaum. 

* Application No. 204 of 1894 under extraordinary ^ijansdiotion. 


144 


t 



UMABAI '^16951 


1 L R 21 Bom. 225 


Apphcfttion b\ the dufenclaiit to Havo Iho duorc'o pitised aRuinst him on 
the I3th Apiil 1894, sul mule on tlie Rrouud tlut tho summons had not hteu 
duly served up<»n him 

It appeared that on the 3x1 \piil 1891, the huliil v^ent to the house of 
the defendant, but could not htid uitlict the defendant oi ni\ male U)icd whom 
seivice CO tld he (tteited that he uis t )Id h^ the di t( luiant s vi ile that tho 
defend int hid Rune to (lokik an 1 wuull •tetin n in *w » oi loui da^s,that 
thoieupoii the buliif hid p mt(d ‘ ro| ^ 1 1 th j sniinuoim oi the outi^i door of 
tho defendant’s house 

The Huhoidin 1^0 .ludt»e noil thi‘ tins w is ^iifhc'unt seivue mid passed 
a decKe aRainst the delondint pnU on th i i:>th Vpiil It')! 

In the lolloviinR Ma\ tho dofend int > ivin,' li tr i of tlie U'^iCi apiilud 
to the Suhoidinate ludgo lo sol it mi It un '•ection lOM tit the Civil Ihoio 
dui 3 Code, but Iho Suboidniaie hi I e meet d tlie tpiilu ition 

The djlund int appiu d to Die 11 ir)| ('i>utt un lei its t xli inuliii n\ ]uiisdic- 
tion uid oh?lined a lule n/vi, t illiiiR on tin pliintift ti sli >\v i oise whv the 
01(1(1 ol tlie SnhoidiiMh liidRo sin nid not lu set asi 3e 

• VasniAeoG 1 hontlnilati n] ] oaitd in the \] (luant <l) Idul m') in iippuit 
of the lulo —1^10 sumui >us was not iiop ily smvf I The xc n 1 if c ir’ott 
sh )ws th it the pi iint It w is infoi med (t the j I u e w In x d( ndint had Rone 
Tlieie was noxpoit h> the Inililt ihit doididant (luld noi lu tdind o> that 
itteiiipts h ni hten ui idt> t > oit((t ‘-(tvnu ii d( tend int ii d D it hi hid evidod 
it I’ id( 1 soetion SO and HJ oi the ( ml I’loctduio Cn h tl ( Coiiit must 

bo sitisfatd tiul tl t ildendiiit i'- e\ nim * iivne ot [225] the summons 

Hama ha if \ Shitdhat I a shad df'il I R .197 Coh v v hliisniq f'ltss 1 L 
R , 19 C il , yOl Tin lilt 1 hat I ill di n in' nl s w di km v\ tl it tin I nliH t ime 

to the house to sum tin summons on I ii liiishiini di is in t show th it the 

del“ ulnnl i imo to know of Du uit \\MljeinnoT hi sxdlo hi an a< • nt iindei 
the piovibions ut th 1 Civil Pxu idux C t iiid e<. it luntiinpl iti thitieniahs 
should he tieated is i,*enls 

Ttioie w is no i| pt i» ime im In 0| i o mil (1*1 iiiitilf) to show i ius(« 

FarrEn C J \V» thmk Did m t' is < si thouxlu <♦ tin Sid oidinate 
Judge tseicisiiin Small f’luse Couit juiisdutini , lelusim tosoi i.,idi Diedeituc, 
was not inoxhiiR tnliw 

Tho di fend vnt ipplied to-t t isido in ti pa^h deiue pissi I it, mist him 
on tho I'JDi ^piil 1891 oi the ^lound thi* tho sutuinies i nl not tueii dulv 
seived Fiom tl e attid im^ of'tlu soiling i iiicii it ippc i>( I Dial he worn to 
the lioubo of the dtfendaid it IIi,ui i ii the iid \piil IsOl ind no* iimjing tlie 
deteiidant tlioie, noi^aiiv niiile U{ioii wfiori sotiut tool 1 lit u tde was told l)\ 
the defendant s wife tint the dt fondant ti uD'e no *o (h kiik i m i{.lil>ouiin<’ viUhri, 
and would return in i poiiod uiiuiding t > the had tf « stall mint of fum, ami 
aooordinR to thit of the pi untitl s soivant of two du\s 'ihiiiui on tlie seivuiR 
ofbcei •pohted A copy of he summons on the oiiti t ilooi ol Iho house Tho 
Sabordinate Judge tioated this <is due seivue Wo are oi opinion that lie was 
in error m doinR so 

The oh]^ct*of theserviLO of a summons in wli d vet wh> it may he effected 
(other than substituted service to vvhuh o her cotrsilei itionh ipp]\) is that the 
defendant nay ho informed of the insfitition if tho suit in dui time before the 
day fixed foi ^ho heaiitig, and when iiom the retmn of tlie solving ollicer it 
appeals that tbino is no likelihood th it the summons will come to tho ddfundant’a 
knowledge in da« time, or a ptobahilitv that it will not c como to his knowledge, 
it cannot be said tliat<there has been due service When a defendant is tempo- 
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nrily absent from borne and is not represented at his house by an agent or 
male member of his family, we think that a Judge is [226] not justified in 
treating a summons affixed to his door as due servioe*. The summons should 
be again sent to the defendant's house to be served upon him when the inquiries 
made show that he is likely to be at home and to be found there. The Oivil 
Procedure Code in the matter of the servioe of a summons does not take into 
aoooutit the female memhers of a defendant’s family, and does not rely upon the 
presumption that they will take steps to inform the defendant of what takes 
plaoe in his absence. 

In the present case it appears from the petition of the defendant that he did 
not hear of the institution of the anit until after the decree had been passed. 
That fact was not, however, before the Subordinate Judge. The defendant there 
relied upon the technical insufficiency of the servioe of the summons, as we 
think be was justified in doing. Section 108 provides that if the defendant 
satisfies the Couit that the summons was not duly served, it shall pass an order 
to set aside the decree. There was no evidence before the Subo^inate Judge 
that the defendant knew of the service of the summons before the hearing. 

Wo make the rule absolute, and setting aside the decree, direct the Subordi¬ 
nate Judge to restore the suit to his file and dispose of it on the merits. Obets 
of this application to be costs in the case. 

liule made absolute and decree set astde. 


NOTES. 

[ Mere temporary abnenoe is not an ezeabe, (1897) 21 Mad , 419 ; (1902) 24 All., 802; 
(1906) 2 N. L. B., 63; (1910) 9 M. L T . 118, (1907) 5 C.L J., 555 while one need not be 
waiting indefinitely (1897) 21 Mad., 324 , (1911) 17 C. W. N., 999 ; (1911) 131. C., 127 (Oal.); 
(1910) 7 A.L.J., 286.] 
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APPELLATE CIVIL. 


The 14th November, 1H96. 

Present: * 

Chief Justice Farhan and Mu. Justice Parsons. 


Parasbram Harlal.(Original Plaintiff) Applicant 

versus 

Qovind Ganesli Porgaumkar.(Original Applicant and Original 

Defendant) Opponents.*** 

Mortgage—Equity of redemption — Execution—Attaohment, of equity ofredenvp^ 
tion—Ctvtl Procedure Code (Act XIV of 1882), Secs. 266 and 274 — 
Transfer of Property Act (IV of 1882), See, 60^ 

The equity of redemption of the mortgagor le immoveable property, and is, as snob, 
liable to be attaohed and sold in ezeoution of a decree under section 266 of the Civil Prooedun 
Coda (Act XIV of 1682). Ita attachment can be efiectod under section 274 of the Code Iqraa 
order prohibiting the judgment-debtor from dealing with it [887J in any fray and all persons 
from receiving it, such order being proclaimed and notified as therein direetea. 
Application under the extraordinary jurisdiction of the High Court (section 
622 of the Civil Procedure Code, Act XIV of 1882) against the order of Bao 
Saheb D. V. Bhat, Subordinate Judge of Sangamner in the Ahmednagar 
District, in an execution proceeding. o 


* AppUoatioDi No. 146 of 1896 under eztraotdinary*jarisdiotioa 
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Is ezeostion of a money decree against one Balvant Trimbak the plaintiff 
attached his shop. There;ipon*one Govind Ganesh Porgaumkar applied for the 
removal of the attachment on the ground that he was in possession of the shop 
as mortgagee of Balvant. The Subordinate Judge ordered the attachment to 
be raised, holding that the shop being in Govind’s possession as mortgagee, 
the equity of redemption could not be sold ip execution. In his ordq^ the 
Subordinate Judge observed that though it 'was the practice of his and other 
Courts to attach and sell an equity of redemption even when the property 
mortgaged was in the possession, of the mortgagee, the practice was wrong 
acco^ing to section 280 of the Civil Procedure Code (Act XIV of 1882). 

The plaintiff applied under the extraordinary jurisdiction and obtained a 
rule niet calling on Govind (the mortgagee) to show cause why the order of the 
Judge should not be set aside. 

Daj% Abc4* Khare, appeared for Plaintiff in support of the rule. 

Ohaneuham H. Nadkamt, appeared for the Mortgagee to show cause. 

FarraA, C. 1. :—^This is an application to set aside an order of the Subor¬ 
dinate Judge raising the attachment on certain immoveable property and (inter 
ahg) upon a shop of the judgment-debtor which was in the possession of 
Govind Ganesh and another as his mortgagees. The Subordinate Judge raised 
the attachment vipon the ground that an equity of redemption in immoveable 
property in she possession of a mortgagee is not liable to be attached and sold 
in execution of a decree. For that proposition he relies upon Kasatrav v. 
Vithaldaa, 10 Bom. H. G. B., 100, though he admits that it has been long the 
practice of his and other Courts to attach [228] and sell the equity of 
redemption in mortgaged premises under such ciroumstances. 

The equity of redemption in mortgaged premises is immoveable property. 
" An equity of redemption has always been considered as an estate in the land, 
for it may be devised, granted or entailed with remainders, and such entail 
and remainders may be barred by fine and recovery and, therefore, cannot be 
considered as a mere right only; but such an estate whereof there may be a 
seisin. The person, therefore, entitled to the equity of redemption is considered 
as the owner of the land, and a mortgage in fee is considered as personal 
assets." Per Habdwickb, L. C., in Caaborne v. bearfe, 1 Atk., 603, cited in 
Heath v. 6 Q. B. D., 339 at p 360; Mahalavu v. Eusajt, I. L. B., 

18 Bom., 739 at p. 745. As such it is liable to be attached and sold, falling 
within the scope of section 266 of the Civil Procedure Code (Act XIV of 1882). 

The attachment of such pjroperty is effected under section 274 of the 
Code by an order piobibiting the judgment-debtor from translerring or charg¬ 
ing the attached property in any way apd all other persons irom receiviag the 
same from him by pprobase, gilt, or otherwise, such order being proclaimed and 
notified as there directed. The property to be attached should, however^ be not 
the mortgaged property itself, but the *' equity af redemption " of the mortga¬ 
gor, or as it is chlled in section 60 of the Transfer of Property Act " the right 
of the mortgagor to redeem " the mortgaged premises. This is not vested in the 
mortgagee, nor does he hold it in trust for the mortgagor. When the right to 
redeem only is attached, the mortgagee cannot come in and ask to have the 
attachment :(aised under section 2b0 of me Code. It is otherwise when the 
property itself is attached, as it was in the case of Kaaatrav v. Vtthaldas, 10 
Bom. H. 0. B., p. 100, referred to by the Subordinate Judge. 

In the ’present case it was clearly the intention of the attaohing.creditor 
to attach, not the property itself, but the equity of redemption of tlie judg¬ 
ment-debtor therein, tkoogb tbat intention has not been expressed in the 
most apt way. * 
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[229] We make the rale absolute, aad set aside the order raising the 
attachment of the shop, and direct that it oontinae upon the equity of redemp¬ 
tion of the judgment-debtor, or the right of the judgment debtor to redeem the 
mortgaged premises The application being in part only successful, the parties 
will bear their own costs in it. 

Rule made absolute and order set astde. 


HOTEB. 

(See also C. P. C , 19(M, O. 21, r. S4, (1911) S5 Bom , , (1909) 83 Bom , 311; (1901) 

26 Bom., 305.] 
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APPELLATE CIVIL 


The 16tk November, 1896. 

Pbesbnt. 

Chief Justice Pakran and Mb. Justice Parsons.'* 

Kashi and others.(Original Plaintiffs) Appellants 

versus 

Sadashiv Sakbaram Shot and others.(Original Defendants) 

Bespondents.'* 


Ejectment—Parties to suit—Right of action — Defendant. 

If the pUmtifi, in an ejeotment suit, c m make out a legal title to tho land, ha is entitled 
to maintain a suit against the person in aetual juridical possession of such land for its 
recovery without making the person under whom the latter claims to hold a party to tho suit. 

So where plaintifis based their title to tho land in dispute on a lease granted by Oovern- 
ment giving oooupanoy right to their predecessor in title, and sued the defendants in ejeot¬ 
ment and the defendants claimed to hold the land under an occupancy title conferred on 
them by Qovernment subsequent to the plaiiitifis’ lease, it was held that though Government 
might have properly been made a party so ns to bind it by the decree and prevent future 
litigation, it was not a necessary party to the suit. 

Second appeal from the deoision of Bao Bahadur Kasbinath B. Marathe, First 
Class Subordinate Judge of Batnagiri with appellate powers, reversing the decree 
of Bao Saheb N. B. Bramhe, Second Class Subordinate Judge of Malvan 

Suit in ejeotment. The plaintiffs sued to recover possession of certain 
sheri or Crown land, alleging that their predecessor had obtained it from 
Government in 1845, and that from him it had devolved on them. 

The defendants claimed to hold the land under an or^er made in 1885 by 
the Bevenue Commissioner, '^ho bod given them possession. They contended 
that the plaintiffs’ cause of action, if any, lay against Government, and not 
against them. < 

[230] The Subordinate lodge held that the plaintifis were entitled to the 
land, that they had a right to sue the defendants, and that neither Government 
nor the Revenue Commissioner was a necessaiy party to the suit. He, there¬ 
fore, allowed the claim. ' . 

' On appeal by the defendants the Judge held that the suit was defective 
owing to the plaintiffs’ omission to join Government as a party, and he passed 
the following order: — 

If tne plaiutifFs eloot, within three months from this date, to withdraw the present suit 
and present it to (ho proper Court after joining the Government or thetOommissioner ox Uie 

* Second Appeal, No. 89 of 1898. *' 
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Baotetaz; of Biat« bb m party, they hare this Court’s permission to do so. The suit will 
otherwise stand rejected. ” • * 

The following ie an extract from his judgment:— 

■ 

“Now, the must important question is who is the principal ofiender in the matter, the 
Qovernment or the defendants ? The defendants might have earnestly pressed their request 
to be put into possession of the land ; but they ar^ nht guilty*of any direct trespass on the 
land. They have come in as tenants of Government (see Exhibit 82) rather than as trespass* 
era. I think the Government are principally responsible for the trespass, if any, inasmuch 
as they, by their officers, drove out their’pre/ious tenant and put in a new one. The Govern* 
ment, as landlord, havS broken their agreement, express or implied, with their former tenant, 
and have entered into a new agreement with the defendants as new tenants. The new 
tenants occupy the land under the title of Government as landlord and under no independent 
title as against the former tenant (plaintitf). The defendants have incurred no independent 
responsibility towards the plaintiffs. Even if the Government officers’ orders should be 
illegal, the r^ponsibility of Government towards their former tenant cannot disappear, and 
the Government are a necessary party to the plaiutiSs’ suit The plaintiffs' pleader argues 
that the Government have, by their Resolution (Exhibit 117), declared their inability to 
restore the land to the plaintifls and admit a claim for compensation. The plaintiffs do not 
wish to trouble t^g Government with a suit for recovery of possession of the land. When 
they deem it fit, they would sue the Govornmunt in damages only. Their present claim for 
recovery of possession should be allowed as against the defendants only, who are in posses* 
sion, but if the defendants have not come into possession by any independent act of theirs, 
there is no cause of action as against them alone. At best, the defendants and Government 
have jointly entered on tho land, and they must bo ousted by a decree of the Civil Court. 
The Government, as superior holders and recipients of rent from tho defendants, are in direct 
possession of the land, and tho plaintifis can never completely succeed in getting back their 
possession, unless and until the plaintiffs obtain a dcoiee against Qovortimenl declaring the 
latter incompetent to lease the land to any person other than the plaintiffs during the fresh 
lease for thirty years. For as soon as the defendants are ejectod by a deoree of Court against 
them only, the Government might put in a third person and disappoint the plaintiffs. The 
Civil Court should, therefore, never give an inadequate and infructuous relief to the plaintiff. 
The Civil Court is [Ml] bound to join all persons interested in the bubjoot-mattor of a suit. 
The plaintifis’ suit is, of course, defective for want of parties, and it cannot proceed.” 

The plaintiffs preferred a second appeal. 

Inverartty with Manekshah J. Taleyarkhan, for the Appellants (Plaintiffs): 
—The Government was not a necessary party. We have a legal title to the 
land and have aright to establish it against the defendants who are in posseB- 
sion. The defendants who havh been put iu poaseshioii by Guvernmu&t may 
call on the Court to'niake Government a party, or Govornnient may apply to 
be made a party, but so far as we are concerned, we have got nothing te do with 
Government. J¥e want to establish uur title against the defendants. If the 
Oonrt joined Government as a party at tiio instance of the defendants, 
future litigation, if any, might have been prevented, but the non-joinder of 
Government cannot affect us—Dicey on Pariiies to Actions, pp. 430, 494. 

Bransoy w4th Narayan O. Chandavafkar, for P'lspondents (Defendants):— 
We elaim under Government, and until Governmout is brought on the record, 
the question as to title cannot be folly determined. Government is, therefore, 
a necessary partv, and as the plaintifis omitted to join them, the suit was pro* 
perly dismissed— MahomeA Israil v. Wt$e, 21 Cal. W. B., 327; Kriskho hall v. 
Bhyrub Ohundet^ 22 Cal. W. B., 52; J3. U. OAnnon v. Bissonath, 5 Cal. L. B., 
164. Government is dhnsidered to be a necessary party to such suits in Bengal. 
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Farraii, G. J, :—^Tbe order made by the First Glass Snbordlaate Judge, 
A. F., in this case o'annot, in onr opinion, be supported. 

The plaintiffs, alleging that the land in suit was their land by right of 
ownership, brought the present action to eject the defendants from, and to 
recover possession of it. They base their title to the land on what they allege 
to be a lease granted by Govcrnpent, giving occupancy rights to one Bamji, 
from whom they claim tBat it hasidevolved upon them. 

The suit in its frame is a simple action of ejectment to recover the land 
from the defendants, who are admittedly in possession of it, and, if the plaint* 
iffs’ case is correct, wrongfully in such pos-CSSBlsessiqp. That being the 
nature of the plaintiffs’ claim, pftmd faote, the defendants are the proper 
defendants to the suit. 

The defendants on their part also claim to hold the land under an oocn* 
panoy title conferred on them by Government subsequent to the plaintiffs’ lease; 
but, if the plaintiffs’ case is correct. Government having already alienated the 
land to the plaintiffs’ predeoBasor*in-title by granting him an occupancy lease, 
could not (unless Government had the right to, and did, resume it, which is one 
of the questions in the case) afterwards grant it to the defendants. 

The Court of First Instance, deeming that the plaintiffs had made out a 
good title as occupants ot the land, passed a decree in the plaintiffs’ favour. 
The Appellate Court, without adjudicating upon the merits of the appeal, passed 
the following Older:—"lithe plaintiffs elect, within three months from this 
date, to withdraw the present suit and present it to the proper Court after 
joining the Government, or the Commissioner, or the Secretary of State as a 
party, they have this Court’s permission to do so. The suit will otherwise stand 
rejected. The costs throughout in both Courts up to date shall be borne by 
the plaintiff-respondents ’’ 

That order was based upon the ground that as it was the action of the 
Commissioner by which the plaintiffs were deprived of the land, the cause of 
action of the plaintiffs was primarily against Government, as Government was 
the principal offender, and that the defendants had incurred no independent 
responsibility towards the plaintiffs. This, however, is a misconception of the 
nature of a suit in ejectment. Tlie owner of land is entitled to maintain a 
suit for its recovery from the person in possession without regard to the ques¬ 
tion how be (the owner) has been deprived ot possession or bow the present 
poBsesBor has obtained it. The cause of action is the wrongful retention of the 
land by the defendants from its owners. 

In appeal before us it has been argubd.for ttie rpspondents that the cases of 
Mahomed UraU v. Wise, 21 Cal. W. B., p. 327 , Knahno Lull v.Bhyrub Chunder, 
22 Cal. W.B., p. 52, and M. U. Cannon v.Btaaonath, 5 Cal. L.B., p. 154, show that 
Govern* [238Jment is a necessary party to the suit, and that as the plaintiffs 
have not made Government a party to it, or withdrawn the suit, it now properly 
stands dismissed. For the appellants, on the other hand, it is argued that though 
Government might have properly been made a party so as to bind it by the 
decree and prevent future litigation. Government is not a neoeaaary party to the 
suit, and that all the questions involved in it can, as between the plaintiffs and 
the defendants, be decided m the abdbnoe of the Government; and that the order 
of Che Appellate Court, which is in effect an order dismissing the suit for want 
of parties, is erroneous. 

We are of opinion that the apiiellants' contention on this point is correct. 
We consider that il the plaintiff in an ejectment suit can make out a l^gal 
title to land, he is entitled to midntain a suit against theoperson in actual 
jundioal possession of suofa land for its recovery without making the person 
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under whom the letter olaime to bold a party to the suit. It is in the 
power of the Oourt at the inilanoe of the defendant or of its own motion, 
if it oonaidere it expedient, to make the person under whoili the defendant 
claims to bold a party to the proceedings. This is the English rule and 
practice (Dicey on Parties, Bales 112 and 113), and it appears to us to be the 
most convenient and just coarse It is enoijgh fox the plaintiff to sue the 
person in actaal possession. It woald be unfair apon him to compel him to 
add a party of whom he may know nothing and against whom he may have 
no cause of complaint, while the defendant by disclosing the name of the person 
under whom he claims to hold can have him made at his own risk a defendant 
to the suit. * • 

The oases in the Oaloutta High Court to which we have been referred do 
not, in our opinion, decide more than this—that Govei'ament is a proper party 
in a suit like the present. In that view we entirely concur. 

In the present suit the defendants* case is that they were placed in possea> 
sion of thedand by Government, and they oc ild have asked that Government 
should be made a party. They did not ask this, neither has there been any 
application on the part of Government to be made a party. The issue in the first 
Oourt C284] was based on the plea of the defendants that the suit was bad. inas* 
much as it was not brought against Government. That issue was properly 
decided in the negative by that Court The Appellate Court wrongly decided 
otherwise. The suit is not bad as it is framed and brought, neither is Govern¬ 
ment a necessary party to it. The most that can be said is that if Government 
be made a party, the questions at issue between the plain tilts and Government 
can be effectually tried and determined in this suit, but the plaintiffs do not ask 
that those questions shall be determined in this suit, and Government cannot oe 
affected by the result of thiji suit, so that those questions may safely be left to 
be determined, if necessary, in future litigation. Had the Court of First In¬ 
stance in the exercise of its discretion joined Government as a party, there 
would have been nothing to say against its procedure, but we think that it was 
unfair and unjust in the present case for the Appellate Court to have called 
on the plaintiffs a^ that stage of the proceedings to amend tbei" plaint by 
adding Government as a party. Such an amendment would have the effect 
of materially changing the frame of the suit and nullifying the whole of the 
proceedings already had in it, since it would necessitate the return of the plaint 
to the plaintiffs and their presenting it afresh in another Couit. 

We must, therefore, set aside the order of the Lower Appellate Court and 
remand the appeal for a tri%} off the merits, that is, for a determination of the 
title of the plaintiffs to the land as against the defendants. Costs hjtherto 
incurred to abide the result. * * 

* Order set aside. 


^ NOTES. 

(The Goveroment waa held to bo a aeoeasAry party to a suit for mining rights claimed 
under a moTcurrari lease granted by a Digwar in (1907) 34 Cal , 753. Soe also (1913) 17 0. 
L. J., 188 at 186 : 40 0al., 823.] 
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BALAJI BAOHUKASH PBATSa «. 

[286] APPELLATE CIVIL. 


i The 3Snd November, 1696, 

Present: 

Chief Justice Farban and Mr. Justice Parsons. 


Balaji Baghunath Phadkev.(Origioal Plaintiff) Appellant 

versus 

Bal bin Baghoji Dalvi and others.(Qrigiaal Defendants) Bespondente.* 


Khoti Aet {Bombay Aet I of ISOS)—Khoti Settlement Aet {Bombay Aotl of 
IHHO), Sees. 16, f 7, 21 and 33 {e)i — Khot — Oceupaney tenant — EvXries 

made by the settlement offleer tn a form headed as issued under Bombay 
^ot 1 of 1365 when Aet I of 1830 was in foree—Finality of the entry 
r as to the liability of the tenant. „ 

[ 186 ] At a time when the Khoti Act (Bombay Act I of 1865) had been repealed and the 
Khoti Settlement Act (Bombay Act I of 1S80) bad come into operation, the survey officer 
made, in a form which was headed as being issued under Act I of 1665, entries of rent payable 
. by the occupancy tenant to the khot with regard to some survey numbers of a fixed amount of 

* Second Appeal, No. 7G2 of 1898. 

t Sections 16, 17, 21 and 33 of the Khoti Settlement Act (Bombay Act 1 of 1880) 

16. Whenever a survey settlement of the land-revenue of any village to which this Aot 
extends is made or revised under the provisions of Chapter VIll of the Bombay Land Beve- 
une Code, 1879, the settlement register prepared under section 108 of the said Code shall 
show the area and assea>iment of each survey number and also whethei such survey number 

' is held by a privileged occupant or not. 

If a survey number m held by one or more privileged neoupants, the said register shall 
further specify the tenure on which such number is held the name of the registered occupant 
thereof, and, in the case of a survey number held by an occupancy-tenant, whether his 
interest therein is transferable otherwise than by inheritance or not. 

Survey numbers which are not held by privileged occupants shall be entered in the said 
register in the name of the khot, or if a partition of the khotki has taken place, of the 
eo-sharers to whose shares they respectively belong. 

The said regihter shall also contain a list of all the co-sharers of the khotki, if the vil¬ 
lage be not held by one khot in his own sole right, and shall specify the extent of each such 
oo-sharer’s interest in the khotki. 

17. The other records prepared under the said seotiou shall specify the nature and 
amount of rent, payable to the khot by each privileged occupant according to the provisions 
of section 83, and any entry in any record made under this section shall m oonelu* 
sive and final evidence of the liability thereby established. ' 

21., In any such matter the decision of the said survey officer, when not final, shall be 
binding upon all the parties afieoted thereby until reversed or modified by n final decree of 
a competent Court. 

88. * Bent payable to the khot by privileged occupants shall be as follows, (namely) 

(a) by a dharekari: the survey assessment of his land ; ^ 

(b) by a quasi-dharekan : the survey assassmont of bis land and in addition tiiereto 
the amount of grain or money respectively set forth in the schedule; 

(e) by an occupancy tenant: such fixed amount, whether in money or in kind, as may 
have been agreed upon .or as may at the tipas of the framing of the survey record, or at any 
sabsequent period, be agreed upon between the khot and the said tenant*; 

or on the expiry of the term for which any such agreement shall have been, or sJuiU be 
made, or if no snoh agreement have bean, or be made, such fixed share of (the gross annua] 
produos of the said tenant's land not exceeding one-haM in the case of rice-land, nor one-tiiitd 
in the ease of warkas-land and snoh share, if any, of the produce of the fruit-trees on the said 
tenants’ land, as the survey officer who frames the survey record dtall determine to be the 
aonstomaxy amount hitherto paid by oooupaney tenants in the village Ih whiidithe said land 
is situate. 

'as 
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aurvey nuinbt'r m h<>ld rent free inatead of » fixed ebitre of the 
grOBB annual |nrodtiee of the lend an^ireoled in the eaoood paragraph of olanae (e) of aeotiott 
38 of the Khoti Settlement Atit (fiomba> Act I of 1^80) witbont recording that the rent had 
been ao fixed by bgreement ^ 

Utid, that the entnea of the rent payabU by the oconpaney tenanta were duly made nndwf 
aeotion 17 of tbe Ehoti Settlement Act (Bimbay Act I of 1880) according to the proTWiOne 
of aeotion 88 eo aa to make them oonclusivt and final ^idenoe of the tenant a liability whioh 
* It waa not open to a 0ml Oourt to queition 

BsOOND afpbaL from the dec isiou of T W Walker, Assistant Judge oi 
Eatoagiri, oonfirmiog tbe deorne of Hao Saheb Paiashram B Joshi, Subor* 
dmate Judge of Batapui • 

Tbe plaintiff, a khoti shiier in the vill tge of Kbanaoli sued for a deolara- 
tion that he was entitled tj recover irora defend ints Nos 1, 2 and 3 one third 
of the produce of bhat ind viiktsil by pahani (survey settlement) as rent of 
^certain lands situate at mtuje Kh in toll and for an order directing the said 
defendantbato delivei oliimthesui frictim of tbe produce He alleged that 
the defendants wet( «aitivat ng tensiits and htble to pav tent ac||^rding to 
pahani and that the "Urvey setrlenient nfheer, on the IHtb Maich 1890, had 
wfongfullv decided i lat the said defendants were liable to give to the khot 
only 7i luaundgof hhit on aoemnt of the ifirosaid Unds and that the settle 
ment officer ilso wrougly decided thit the said defendants should eu]oy part 
of the said lands rent tree Tfie plaintiff fail her alleged that defendants 
Nos 4jr-l2, who had along with him an eight innas sliate in the khoti, were 
made party defend iiits as they would not ]oi i him in instituting the suit 

Defendants Nos 1 and 2 denied the pUintiff s claim 

The other d fondants wore absent 

The Subordinate Judge dismissed the suit 

The following are extracts from Ins ]ud^ment — 

‘I d I uot t£iak tioin the wording of the section (17 of Bombiy Khoti Settlement Act 1 
of l8R0)that a civil suit is barred ti rectify the oiitry made under aeotiona 16, 17 83 of the 
Khoti Settlement A^t if thit entry be shown t be wrong What 1 understand from tbe 
above n imed m>c tion is Ih it it tb knot were to cliim more rent from tbe privileged occupant, 
then the piivil^bd occupant cnishiw from the [817] entry mide under section 33 that 
no IS not li tble for more It is only wh n tbe que stion is as to wb it rent the privileged c ecu 
pant IS liable tbe entry medi in the register under sccti n 13 of thi Khcti Settlement Act 
IS oontlnaive and final evidenoi Fhe entry would be final -end ccnclusivc evidence in a rent 
suit if any inatitatod by khot ^igaift't occupancy tensnt The entry is not said to be con 
olnsive and final for dl purposes Haingngirdt the provisions f the Bombay Bcienuo 
Junsdiotion A<>M^ "t t^76) BombaS Ltnl Revenue Code (V of 1^79) and Bcmblly Khoti 
Settlement Act (1 of 1880) I do not think thit ihe kbots in th Ratnagiri and Kclaba ditiiricts 
have lost the right of instituting suits to see asid id eisionh of survey settlemenb ofiSeers if 
tboae deeiaions bq shown to be wrong ind wh n tbooc decisions lefei to matters in dispute 
between euperior and inferior land holders The decision referred to in this suit and which 
IS sought to be eet aside has reterenoe to mattrrs in dispute between the kbots end oeoupanoy 
tenants 1 am, therefore, of opinion that this suit is msintaiiiahle in this Ooun 

• . • *• 

" There fs no reliable evidence to show tb tl the defei lants ever used to give vaiul by 
pahani. None of the plaintiff's witnesses or the plaintiff has produced papers of the manage 
ment of the tillage of the last S8j|tr 30 years This the plaintiff could have easily done if 
defendants Nos 1 3 werereall^ tenants paying vatul itd by pahani Tbe settlement ofiioer, 
when be nuidetnq%iry, found that within 12 years previous to tbe inquiry no leant jtut noatil 
(laai amount was given throughout for IS 
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ery yent could not have been found due against defei^abtl;Nps.''i^.,” ,^C|^ 
kerefore, failed to prove that defendants Kos. 1—8 atetenaii&'^; tbe pjriu^ litii^‘iU)d/')jn'\4; 
■■’ble' to pay rent itd of the produoe by pahani.” ,' < ''.'V ' ,' I "■-, is- ; /C’/'-S. 

k Oa appeal by the plaintiff the Judge ooofirmed the decree ph tbe'^grouc^;^^^ 
^tbat the suit was barred by the entry made by the settlement pfflo^ on ;’thei^^' 
|i8th March 1890. • ■■■ 

f The plaintiff preferred a second appeal. 

[ Ganeak K. Deahtnukh, for the Appellant (Plaintiff):—We sued to recover’^ 
itkal (rent in kind according to the Eboti Settlement) in ^ite of tbe makta l^: 
^iCfized rent) settled by the survey aulihorities. With respect to one of the survey, 
rhumbers, tbe survey authorities settled that nothing was payable and that the^'a^ 
'tenants should enjoy the land rent-free. The settlement was made on the 18tb< 
S:March 1890, and the present snit was brought on the 16th March 189L. The'*;-,', 
'(sqtry made by the settlement officer is Exhibit 63 in the ease. The settlement 
jirWas made under Bombay Act- I of 1665 and Government Besolutioh No. 1474, /t> 
'.dated the||26th April 1876. If the entry was made under Bombay Act I at, ' 
^865, then it whs not Bnal. The settlement which [2881 was completed iu. 
'.1890 came into operation when Bombay Act 1 of 1865 was in force. It had 
^hommenced before the Khoti Act 1 of 1880 came in operation. Section 30 of i.ill 


'iAot I of 1880 shows that all the khoti villages in the Konkan did not come V 
,-directly under the operation of the Act as soon as it was passed. It,appears . 
;jirom Government order (Exhibit 21) that Act I of 1880 wag, notf made ■ 
^"applicable till the 30th August 1890, that is, after the settlement was made 
lieipplicable to the village oo the IHth March 1890. '..V. 

i: Assuming that the settlement was made under Act I of 1880, we submit ■'/' 

|that the deoisinu of the settlement officer is uUra vires, Tbe entries under «: 
'Motion 17 of the Act would be final if they were iu accordance with tbe provi¬ 
sions of section 33. In the present case the tenants are ooou(;||ncy tenants,.. ■ 

. and, therefore, clause (c) of section 33 applies. Uider this danse the settle* - 


.ment officer has jurisdiction to settle a fixed amount only when there is an agree 
meat. In the present ease the settlement officer has fixed the amount of rent .; 
at7i maundffof grain. Under paragraph 2, clause (o), the settlement officer is 
.empowered to settle only a fixed share of rent and not the amount of the rent, ' 
Id column 5 of Exhibit 63 the reason given by the settlement officer for 
.settling the fixed amount of rent is that the khot did not show that varying ' 
.’rent was paid during tbe last twelve years. We submit that tbe reason Is, . ' 
;;bad. Further, the settlement officer bad no'jurisdiction to declare that a V... 
tenant should hold particular land rent-free. . ‘r.'* 

Daji A. Efiare for the Kespondents'(Defendants):—There is no allegation 
^on the part of the plaintiff that the settlement was made under Bombay Act 
of 1865. Under that Act no such settlement as the present could be made. 
!The first Court held that the settlement was made under the Eboti Act X of . 
'1880. The settlement in dispute is tbe settlement between the.kbot and^ ocon* 


jpanoy tenants, and such a settlement could not be made under Bombay. Act I ' 
^^1^1865. That Act refers only to a general settlement. Act I. q^SSO, provides 
Irpt a settlement between khots and their tenants. The intr^'^d :..Exhibit 68 
being made under section 17 of Act I. of 1880 must stand. I'Oloyernment ' 
^889] Besolution No. 1474, dated tbe 26tfa Aj^ril . 1876, lias Iffie miilt of » 
^mprooiise bet ween the khots and rayatg, andJjffie Eboti Act I of 1880 is the 


putoome of that Besolution. It may be oontend^ thsH seotiop 88 qf Bombay 
l^ct I of 1865 provides for a settlement between the kbcite enditf^ets^t that 
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NiWt;„tire:^ Qontena:that, even according to bbe provisions of tbe JE^oti Aofr| 
^vof 1880, bbe entry made by tbe settlement officer in Ei^ibit 63 is not nftr^a 
^'inres., ^ Tbe. Aot has given some particulars fpr the guidance of the setUemei^ 
Vvofficw, and in fixing the atnouut of rent it took into consideration tbe oironm;| 
i'«tanoe that the khot did not prove that the tenants paid more or less rent 
Tduring the past years. An entry made under section 17 of the Aot is conclusivei 
V,and no suit can be brought to set it aside —(Jopal Eriskna v. Sakhojiraoi 
M. L. B., IH Bom.,^33; Ramchandra v. Ba§hunath, P. J. for 1895, p. 142 ; I. Lv 
^;B., 20 Bom., 475 : Ramohandrav. ilukundshet, P. J. for 1895, p J45; Second 
. Appeals,Nos. 565 and 673 of 1893, decided on tbe 11 th November 1895 (Jahdinb 
and Babadb.JJ.). 

If the plaintiff thinks himself aggrieved by the entry of the settlement 
officer,' heaoan seek redress under section 21 of the Khoti Act I of 1880. 

With respect to tbe entry that the tenant should enjoy particular land reut'^ 
fj^ee, it seems that the khot did not take any rent from the tenants with respect 
, to that land for the past years, and, therefore, the settlement officer made an 
"entry to that «li’ect. 

Farvan, C. J.:—1 do not entertain doubt that, notwithstanding the head¬ 
ing of the record of the settlement officer in this case, the particulars entered 
therein, in^|tocordanee with the provisions of sections 16 and 17 of the Khoti 
’ Uettlement Act, 188U, must be taken to have been entered in pursuance of tbe 
provisions of those sections. At tbe time when the entries were made, Bombay 
Act 1 of 1865, section 38, had been repealed, and Bom-[240]bay Act I of 
''-1880, which repealed it, had come into operation. It was only under the pro¬ 
visions of the later Act that the survey officer could have made the entries, and 
the fact of his making them under an improper heading, probably having"%Bed 
an old form, does not, 1 think, deprive them of legal validity. See Sankappa 
v> Basappa, P. J. for 1880, p. 106. When, therefore, the settlement on the 12th 
of August I 89 O 4 came into force, as sanctioned by Government hy the order 
(Exhibit 21)' of the IBth of March 1890, those entries became, if made in 
,.aoooraaaoe with section 33 of the Aot, conclusive and final evidence under 
section 17. 

The more important question argued before us hence at isos whether tbe 
entries of the rent payable by the occupancy tenants, the defendants in this 
case, were duly .made un^Jer ieotiqp 47 of the Khoti Act according to the pro¬ 
visions of section 33 so as to make them conclusive and final evidence of the 
defendantsMiability, which it'is not cfpen to the Civil Court to questioiT Gopal 
Krishna y. Sakhojirao, 1. L. B., 18 Bom., 133. 

It is contended that the entries are not in accordance with the prAvisions of 
section 33, because the rent entered is not a fixed share of the gross annual produce 
of tbe land as directed in the second paragraph of clause (c) of that section, but is 
in the case of some of the survey numbers a fixed amount of grain, and in theease 
of No. 118 it is entered as held rent-free, and it is not recorded that the rent baa 
b^n BO fixed by agreement. In oonsiderifig this question it must be borne in mind 
that the o\>jeqt of tbe Aot, as appears from the preamble and the provisions 
sections 16 and 17, is to compile, through the agency of the settlement office^ 
. a oomple^ record of the nature cf tbe bolding of each and every privileged 
vcoonpapt ^in the khoti viyage, and to ascertain and define the amount of rent 
pajrahil^’ieaQli. Beotiop 33 accordingly provides for tbe case of occupanq^ 
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ttxed bv agreement, andthoie whose rents are not so fixed It is, 1 think, 
pleirlv interiHt ) Hi it such el tosificati >ii slull be exhaustive The section makes 
no sptiul |» ivtsioii for the taso in vihuh tomtits ha\e been pa\ing a 
fixed rent f >1 i long peiiod but uh> miy be unable to piove the origin 
of tin ir 11,'iit to (ia\ L<i 4 ll in th it form As it cannot, I think have been intended 
that iiih leinnts ipiould bo ilepnvtd l>\ the soitlenunt opeiations of their 
istihlished light, it seems to iiletiuttlio liHgisUtiiie must have intended to 
einlirue tiioin within the (lass of tliose whoso routs li i\t been agiood upon 
bufoti the time of the hUivev \s tne Oouits in such cases would piesume a 
lost agiooment it would In o|)eii to tin seblh inont ofliui to infei the same 
Where in such cisos theio is a dis^mtu hetwuin the khot and the occupmoy 
tenint as to the leiil pi\ ihlo h\ flu ivtt n siction 20 impo us upon the siiivev 
ofhtei the duty f>f investiaatitis ini diCei minm,, it uid ti iming tho loootd 
accordingly When ho liiithus ittii in h iniostir ition frirnod tiu recnid 
undot secM n 17 , it hoc imos louLlusive iiid hml ividenceoi the rent posable 
b\ the tunant 

In tho pitsont c»se tne suiii\ nitnoi ii un 1 tl i tonint plying a fixed 
amount ot gi un in Kspeil ol pait ol Lite I in 1 mil i^ to put liolding the land 
rent fiee To that «fleet he hi um io in out \ n d it is n >t I thii k opon to 
the Civil Ooutts to say tint ho his m iu Ins until on insiifhiunt ot in idiguato 
evidenuo It must I tliir\ betikunli it lio h is I >ijn t tlio ten nl ti i all within 
the senate >i the hist pit i(,i ipii ot ilii so \c> ol soctior j) ind to li i\o inidu 
the eiiliy uioidiiigiy If wo voiu lo h 1 1 nthuiwiso wi shoulil be liitteiing 
awai tlie tinality is uviltme which soi ti »n 17 ^ivts to tie elitry of the 
settlemenl otiiuui ind opi uiii the looi to litiHati m (wliitn it iv is the obiott of 
the Vet to tvoid) III o\ei\ < is m which llie sittiemm dlicei has lecoidod a 
faxed amount d lent i,pi\ableh\ llie t niiit It ippniis'o me to mike no 
difieionc wieliui thr tonint has o t ti hslied his u,^ht to the satisl ictu n ot 
the ^etllomont oihiui to iiui I Iik Lind o i i hKod lont < i tout tiic The settle 
meat ollivei is hiund to fi uue Ins teiord n aici idaniu with Ins decitii ii 

in so dHi.irlin„ 1 toil w whit his hotti ilii tdy luled in S indApiietls 
Non (VOu HtKi & 7 i ot 1^92 h\ an tlimlStnch though tlio paitic ul n iistinceof 
an oocupiiui tonint holding lont ic> did noi iiise in thoiO c ises 

Parsons J rina i ise 1 ns S 1 iei\ luipnt int quealion h tween khots 
and iccupiiiia ot un i iti kh iti villi,us The plimtitt is in the positiou ot the 
khot The dc fend nils I ui hei n [ 242 ^ held by the uivcy ofticci to he occu 
pincy ton lilts ttiui tin iint piv ihic hy tnem to th kliol his been detetiuined 
by mill altoi incjun v to ho 7 i mtiind, ot iiuu 1 no piimtitt disiiutea the 
legality of tins di ttimiuat on ind hii biu Iglit tln<> suit foi a declaration tint 
he is It lltd to le ovei iioin tin ileiondint« t n luit one thud of the actuil 
piuduoe ot the land 

Inthotioool tho locisni i G( pat hrnhna \ Sakhijirao, I L B, 18 
B>in,ldi kamehiindra V HoQiiuith ILK 20 Bom, 475 ind Bam 
chanita v Mukumi Kat P I toi lH9j 116 it is not oouteuded that the 
detutaiiniition it dulv made vonid uot bo lonclusivo and final and would not 
bar the piesent suit The aigumerit is faisi that the determination has not 
been niado unde suction 23 oi the bVioti Sottloment Vet, 188)0, at all, and 
Secondly, that if it has, it is not a legal determiuation undei that beotion 

Tho fiist argument is founded upon the heading ot tlie form m which the 
ontty IS teoideil, which is thus ‘ \lao]i Khinavle Tiif Sanji, Taluka Bajapur, 
Appendix D olassilving tho B>ots, etc , undei Vet 1 of 1865, and Governmeut 
Heaolutiun No 1474 ol the 26tb April 1876 Tne determination w^ made 
on th4tl8tli Maioh 1890, aba time when tho Khoti Settlemeut Act, llroO, was 


156 



% 


t 


feAL BiK fiA(»Hon DALVI &0 11895) 1L K 21 Bom 243 

iQ force and Act 1 of 1865 was repealed Theie could, therefore, have been 
DO pioceedingb at ail held under Act 1 of ih65, proceedings could have been 
had undei tl^ Act of 1880 only, ind 1 must assign the acts of the survey ofiioer 
to a valid and propei eiiactruent In til piohahihty the misdescription arose 
horn the fact that the suney hid been <nmmonetd at a tune when Act I of 
1865 was in force though it was not introduced until 1890 tnd the printed 
torms that were suitibleto the time w lien the uirvev was uinitnencid continued 
to be used throughout Theie can lx nc douht that the determination m 
question was really made iindoi section Id oi the Khoti Settlement \ct, 1880, 
and that the entry of it in the ucoid Nas made undet suction 17 oi the same 
Act 1 think, therefore th it thoir is no ^ncu in tins tiif't ur(,um(nt 

The second arguient lelites t i tlio iierennumlioii i su I It is liid down 
in section dd that an oocupaniv tcnint shill piy 1248] suiii tnei amount, 
whethei in luunoy oi kind is ina\ havo been if.ieLii on in the pi<,t or 
may in the piesent or futuio In igii ed < n between nun uid thi khut and 11 the 
absence of agteemeut such bxe I *-11 iie oi the gioss annual prudur of his land 
as tho Hurvov oltirei Mb ill ieteimine t be rucroiuary In the {it sent case 
the survey olbctr h is dote imini d tiu leut fui suivev N ^ 121 lid 122 16 
ard 1^8 to bo a faxed amount ol 7| in luncls of tico and Ins he id tint suivey No 
118 i9j Is rent Icce [lie i \at 1 ot a faxel iiiiount of gram in the ibstnce of 
a^ioeroent iiid iw iiciing rt > uiit it ill ioi suiioy No 118 (9) aie leliecl on as 
illcgiiliMcs undei the section 

It appeals, howo\» i to me th it it is not open to i Oivi) Court logo behind 
the ontiy and ii qum ihetlui it i tie collect result cl i legal iiid valid 
deteiinin ition Thu Ltf slituu n i^ mtiisticl t> tin uim \ aulluitus the 
luty of dtteiiiiining the imoui 1 ol ent Miat an occuiiatcy ten ii t sliill pay to 
the khot, and liisclMliiei that tin cntiy it thunituio ml inioui t of lent 
so dileiiiiiiHd to ho 1 ly iblt in llu ucoicl mide nndci suctiot 17 shill bo 
conclusive and fanii ev (i ucc t tliu liililitv thoieby tstiblislud Detcimina 
tiutis on othcM matte 1 it his illowt t i be levets d oi modifacd by decitcs oi 
coiiipitcnt C urts This ono il his decliiud to Ik tiinl (see le ii 21) ( nle'^s a 

Couit c in go bohir^d ihe dotoinim ition in I tni{iiiu into it tneiils it is 
luipossililo ioi it tc s i\ th it it Is uitiiui illegiloi luvalid Ii the pre sent c i-x 
loi llJst^ ICO the suivty tllicii nny liavo tound u).bn ibsuinUK uiidcnishlc 
evidouco that thcio w is in i ,rt mont to piv bo amount ol „rim hu favcil f i 
the lent ot tlio Iincl and to pi\ lutliinE, foi suivov No liS (9 in othei woids 
Hii tgicemunl to piy foi thu whole iioldiiq 7) iTiHUiids of iice li tins ve isthn 
case, Ills d iteimin ition would l)o*|>uiiectty legal ind v ilid 

■fiot this loasoD 1 tnir k that il e I wer bouus luvo iigiitly disn issed the 
suit Plaintiffs remedy IS do Illy not hy suit in i Civil Gouir It he flis i 
lomedy at all,it is bofoic the authoiiti to whom the I ogislatuu liisci tiusted 
the work of flaming ind keeping thuiecoid Woconfatm the locioo witlno ts 
• Dt cue Cl 71 fir nil (i 

NOTES 

(SfP alio (layfi) 21 B>m 241 (IS )6) 22 Bom Oil 
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£ 244 ] APPELLATE CIVIL. 

Ihe a^ih Novembet, 1896. 

PKBSbNT 

OHriiF JUSTICK FaRBAN and Mr IUHTICIs. PiBSONb. 

(jopii BamohAndTa Ndji* • .(Original Piamtifl) Appellant 

vet sui 

DashrabliHiiet and othuih . .(Original Dalendaiits) Hespondenfcs " 

Khott SettlmeiU Act [bom Aot *! of iH'iO), Sets 16, 17, 40, 41, 4‘4 and — 
Land lifVtnut Code [bom Aot V of Stcs 10*1, HO, 140, 149, l5b,Si0d, 

411 and 414 -Determination by thi swvey offioei of the liability oj ihe de¬ 
fendant to khoi, -EfUiif tn the sitthmint ngistei m outupancy tenant — 
fieviswH of tfu neoid by tin Colhotot I own of alleiattoH— 

Duiu m av to the leiit payabk not final and oonclustve 
evidenei — Differenee bitw rn dielaiing an entiy to 
be a timl an 1 eomlusne cvtdenoe and a 
deeiiion to he final Appealin', 
hom a dcitiion 

In ISt* > uiidtrsi tioii -li 1 tbi hli >11 SLltlLini-iif Art (Dim Adi >1 1880), the 
survcv othcir Id iiniti 1 tin liiljiliL> I ih« Id iidaiit t>pi) f) tbt khot aa rent lorhisltnd 
the. suiv«\ iss iiuiil It) i lh( I il hold ( iiid thii vv iitmdmtb r ouid madenudtr 
Dtdnn W f (Il A n twitb 111 ling ibit in the srttkini iit rcgistu tbe dohudant won 
(nt<i«.d IS 111 ] 111(1 t mil In Apiil IHB1 ihr Cilloctor >ii tbi. tpplioabou of tbc plain 
tifl r Msed t'l I tin I t< 111 i^hicb is r visid bow d tbit tb( lehudiut wistiiblc. to 
pa> Mi th id ot thu pi I loot fbislnid i rent to the kbol 

A q I sti n hiMiif, iiisiii IS I tb 1 gilitv >1 ih« revised entr> bv Iht, Oi Hector 
lietd tbit tht riMsid «iitr ri tb( lu >rd i\ts dul> made by the Oulltttor uudoi sedioii 
IT if tb Khiti bdtU ii nt Aol (Run A 1 1 if 1H80) i id was cuiiduBiiicand final ividence of 
thi liibilitv IS* i' lisbcd b> It It is II It |ieii U i Uivil Court to inquire into the legality oi 
itlurwiKi )f(h« i( s swbi h nii> bivL bd to thi. dotoriniuatiun of the amount of rout payable 
riiL Kbi I St.itl m III A( I (R >m A( 11 f 1880) d)b nui mike thb dtiision of rent final 
III Hioli n 1/ It nil tiiilcis tb I ntry wbuh is thi ii-sull t thi decision, bnal and conolaaivt, 
rtidrnce Uiihr ectioi Ji it ippt illits fi n i duisim ind the derision can be teviaod 
under sioti jn 21J d tb Liii 1 Ri i nue l.odo*ll» iii Act V of 1879) by the authorities therein 
meu* rued 

m 

— — -«S| — — 

* bbii lid Appeal, No 51 of 1894 

t Rbdioiis *0 17 il iiid n >1 t Khoti Scttliraent A t (Bom \ct I of 1880), f>ee ante 
p, 235, sections 20 and 22 are as foil w 
Section 30 if Act 1 cf ISSO — 

It it sh Ut appeir to the i>ui vc\ < fficei who frames the said register or other record, that 
there em&ls sut dispute as to aut mattir uhiih he is bmnd to record be may, either on the 
application of any of the disputint pirties or of bis own mUton, investigate and determine 
each dispute and frame the aaid r^ister^r other record accordingly ” ■ ^ 

Seotion IS of Act 1 of ^80 — 

“ No huit shall he igainet the said survey ofSiei or against Qevenmsnt, or any ofEloer of 
Government to set aside any suoh decision of a survey officer , but the record shall from time 
to time Jie amended by the said buncy officer or when the snrvev settlement is concluded, 
by the OoUed or, m aoooidanoe with any snoh decree as atofesaid whioh the parties may obtain 
Mfar M on an apphoation, acoompamed by a oertifled copy of snob deoAf. being duly made to 
the eaid itttvey officer, or to the Qolbotor for that purpose.” Vb.r. 

. . ^ Ai 
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[245]SbC0K1> afpeaIi from the decision of A S, Moriarty, Acting District JndgO 
of Bat ua^i, confirming the decree of B Y. Gupte, Subordinate Judge of Devrukb, 

The plaintiff as khot sued to recover a certain amount as thal rent (rent in 
kind) due to bim by defendants for three years in respect of his eigbt-annas 
share in a certain kboti village. 

The defendants pleaded {inter alta) that the settlement officer had decided > 
in the year 1886 that they were liable only tp pay assessment and local fund j 
cess on their lands, and that the plaintil! could not claim thal rent witnout « 
setting aside the settlement officer’s dccinion 

The Subordinate Judge found that the settlement officer’s decision was ' 
final and conclusive, %nd could not be set aside by 8n\ subsequent proceedings i 
in a Civil Court. He, therefore, rejected the claim. 

On ap)>eal bv the plaintiff the .ludge confirmed the decree. Thi plaintiff 
preferred a second appeal. 

Doji A. Khare, for the Appellant (PlaintiHj —Our claim was rejected on 
the ground that under section 17 of the Khoti Settlement Act (Bom Act 1 of 
1880) the determination bv the settlement officer (Exhibit 37) thnt the defend¬ 
ants were lisble to pay assessment and local fund cess was cuuciusive In 
Exh*bit 37 the defendants are entered as khatedar kuls We submit that under 
section 17 of the Khoti Settlement Ant, the decision of tho scttieuient ofiiceris 
not final and conclusive. Tho decision is liable to be modified or set aside bv 
a competent Civil Court Under section 17 of the Act, the entrv as to the 
tenant’s liability is only fipal and conclusive. 

Vasu^po G. BhandnrTtnr, for the Bospondonts (Defendants)In the year 
188.6 the settlement officer made the entrv under section 20 of the Kboti Settle¬ 
ment Act, and the entry is final and conclusive under section 17. Subsequently 
the Collectoi revised the entrv on tlie plaintitl’s application. We submit 
thnt the Collector had no power to do so Section 20 read along with section 
17 of the Act, shows what entries are final and conclusive, and what entries 
can bo interfered with bv Civil Courts Section 3, cl.iuse (12) of the Act enacts 
tiiab any word or expression [246] wind is defined in the Laud Keveiiuo Code 
(Bom Act V of I 87 O), and is not defined in the Khoti Act, shall be doomed to 
have the meaning given to it by the code Section 212 of the code lays down 
that whet, a decision or order is final, no appeal can lie ag.iinst it. The order 
passed by the settlement officer being final, no appeal could, therefore, lie 
against it. The Collector was, therefore, wrong ii revising it Entries made 
by officers specially appointed are liold to be final, as, for instance, entries made 
by officers appointed to settle bontidartes under sections 119 and 120 of Alie 
Land Bevenue Code— Bat djam v. Vahji Tiasulhhai, I L E 10 Bom. 456. 

PaPBODB, J.;—There is no dispute^ibout the facts of this esse. On tfieSrd 
May 1885, under section .33 of the Khoti Settlement Act, 1880, thesuivey 
officer determined the liability of the defendant to pnv to the khot. as pent for 
his land, the survey assessment and tho local fund cess, ar d this was entered 
in the record made under section 17 of the Act, notwithstanding that in the 
settlement register the defendant was entered as an occupancy tenant. On the 
26th April 1889, the Oolleotor on the application of the plaintiff revised the 
former record, and as it now stands it shnvfs that tiui defendant is liable to pay 
one-third of the produce of his land as rent to the khv^t. We have held in the 
ease of Bnlasi^aghunath v. Sal bin Saghojt, Ante, p. 235, that it is not open 
to a Civil Court to enquire into the legality or otherwise of the reasons which . 
may have led to the determination of the amount of rent payable. Tl^e Court .• 
must accept an ei^ry in a record duly made under section 17 as oouolnsii^ 
and final evidence of the liability established by it. ' 
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P The only point therefore that Bn<ie<i is, vrbether tho revised entry in the 
^record vk h Ht«l> nade by the Coliinbor Thcv Aot of 1880 is not v^ elear m 
Its terras but sections 16 and 17 tead tofsether show that the recorcTof rent is 
a separito oooid from the settlement register, so that the restriotions 
as to alterations and oorreotions of the latter contained in sections 
109 and 110 of the Borabav Laud Revenue Code would not apply to the 
foirnei The terms of section 3J itself seem to imply a pother of alteration, 
since It spe iks ot an agreement m tde at some period subsequent to the framing 
of the survev record Section [247] 20 ptovides tor the investigation 
and determin ition ot disputes eiticn 21 declares that the decision, when not 
final, shill be binding till reversed or modibed li\ a decree ol a competent Court, 
and section 22 provides for the imendmenb of the record in accoidanoe with 
such deoreo when obtained 

As section 17 has declared the decision of *he rent payable to be ooncla«ive 
and faual evidence and as no suit lies ti leveise or modify that decision, there 
can be no araendinent possible uiiht soction 22 We ue their fore driven to 
the conclusion tint the Vet of IH80 gives no express p >wer of appeal oi of 
revision Wt cm however lo ik to the Lind Revenue Code itself to see 
whether there is m\t)nug in it ^^hl( li giios lUch powo' Seotion 203 gn is a 
general tight rt appeal fr itn ill dec isioiis oi oi leti pissed by a revenue officer 
to that otlicei s inimedivte supeiioi in tin abseiiie of express piovision to the 
oontrar) Sertioii 212 icstiicts th s puwei hi decluing that no appeal shall 
lie from a dciibioii or order deolaied in the \ct to be finil 

ft has been vigued before us and it is the opinion ol the lower Courts, 
that the \ct of IK^O has decliied the decision of rent to he final This, we 
think, IS a mist ike H id tlio Legislature intended to make the decision final, 
it would hare uxptessl> said so in se tion 33 {Gf sections 120, 129 and 15G 
of tho Ijand Revenue Code) It doos not however, theie say a word about 
the decision and in section 17 it onlv makes tiie entiy, which is the result of 
the decision final md onclusive evidence Tlieie is a marked ditfarenoe between 
declaring in entr\ to bt final and oonclusive evidence and i decision to be final 
There being then no express piuvisiuu piolnhiting an appeal, wo think 
that an appeal hos fioiii a decision undei section 33 is indeed it is only right 
an appeal sh >uld he fiom i decision on such an important point It follows 
that not only an ippeal lies but that the lerision can be reviewed uuder 
seotion 211 of the Lmd Revenue Code b\ the luthoiities therein mentioned 
In the (losmt ease tiie Cullectoi on the appination (it is called an appeal in 
the document itself) of tho plaintiff has modified the decision of the survey 
olfifiei which was tint the defendmt though only m oooupancy Aenant, was 
hiible to pay lent as if he [248] were a cih iickiti and has held him liable to 
pay the rent that an occupancy ton lift is liable to pay It is not within our 
powoi to go behind that IHei decision or to inquire into the validity ot the 
reasons which induced the C( Hector to exeri isc hn jurisdiction It is an entry 
duly made under section 17 aid wo must looepb it as final and oonolusive 
evidence of the hibility established therehv 

Wo revel se the decrees of the lower Courts and award the elaim with oosts 
throughout 
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(SI Bom aU) 

APPELLATE CIVIL 

• _ 

The slSth November, IbUS 
PBRSfiNT 

Chief Justice Fauuan and Mb Tdstick Pabsons 

N iiayan Bhaskar Khot (Original Plaintifil No 1} Appellant 

veisuh 

Balaji Bapu]! Khot ^Oiiginal Defendant) Bespondent * 

Small Cause Court swt — '^eeorul apptal Civtl Prootdurt Cod* (Act X.IV 

of l^sa) Sfc dS6 uU to rioovtI aeettainsumonaeoouatof cshaie 
tv property -Amount to bi found due on toKing account Till 

Plaintiffs Ml Itorocmr on ubnuit >1 tliMr shdra in tht produce of ceitun dhara lad 
khiit propcrtioh r JdO 14 2 or iny oihrr sum which might bt found due to them on Ukmg 
u,(unt(rmth« I fondint wh i wis the raiiiigiugkhdt The dt fend iiit denied uhe pliiutiffb* 
light t<i the pr iia of simo if the pi jp itiis Fhc first Ciurt ind the Court if ippoal 
feu^U that the lui uiitduit pfaintiffs wis Bs 72 14 11. On hi ond ippial 

Held th it th I emit w IS iSmillt luse C art suit and n steoiid appeil liy The mtea 
tub of I qut ti II of lull 111 iig d ii c pi v iit i uit li iiig\ I'OKibh b> a Court of 
Small Cauacs B> morily asking in th< iliirnitivi f ir an a count of tin profit a suit 
cogiii/abh by a Small Cause Qourt einu t b eoiiv itid into one of a different nitur 

Second apPJ vl Itom tin detmion tf T Walkei Assist int Judge of Batnagiii, 
ponfinuiiig the decien uf Kio Sahoh K b Patankar, Suhotdinate Tudge n{ 
Dape It 

The plamtiflR sued t > lecover Bs 3^9 14 2 in then one tWHlith bhare in 
coitain dhna uiUkhiLi piopcilioa oi nnv othn sum whieh might be found 
duo tn thorn lium the dofend int iho was tiio m inaging khot, on taking 
accounte between them 

1249] The defendant denied thr |)1 iintiils {>11101 in lespect of qotiie of the 
propQi bios « 

The Subordinat'' Judge pissod a doc’^oe fni the plaintiffs f u Bs 72 14 11, 
and on appeal bv plnntifi No 1 tlui Indgo coufiiroed the decieo Plaintiff 
No 1 preferred a second uppt al 

Gokuldat K Pnrck/i fwif 1 Craugniam I /c), foi the Besiiondeiit (Defend 
ant) took a pieliminarv ohiucttim This is asm ill ciuse suit in uhich no 
second appeal is allowed secti m 5H6of the Pivil Proceduie Code (4ft XIVof 
1S82), Damodat Qopal Dik'ihttv Chmtpnian Ballett<h»a ILK 17 Bom , 42 

l)a.j% A Khare,»for the Appellin* (Plaintiff No 1) This is a suit for 
account There is a dibtinct prater to that effect in tiio plan t There arc also 
quesfions of title in the suit We ehini i share in the proti^s of imra ivoahle 
propeity, and the defendants have denied our title to those properties There 
foie section 23 and article 31 of Schedule 11 of the Provincial Small Cause 
Courts Act (TX of 1887) art applictble ind the suit is not a small cansu huit 
In Dnmodar Qopal Dtkshti v Ghtntamar^ BalLrtthmi I L R 17 Bom 42, 
no account was asked for 

QflkuldasK Patekh, m reply —In > small cause suit the question of title 
cm he iTicidei bally gone into In caleu ating piofits the Cruit has to make 
accounts, but tha* circumstance would not make se tion 23 or iiticle 3J of the 
Provincial Small pause Courts Act applicalrlo 

• •"imo^Appetl No 21SofiB94 
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1 L Farvan, C. J —The mere fact oi a qaesttoD of tttle anemg does not 
‘ prevent a buit being cognizable by a Court rtf Small Causee That bas been 
deterniioed in a long senes of decisions Section 22 of the Small Cause Courts 
Act, ^887, does not alter the law upon this subjeot, but points out a course 
which a Small Cause Court Judge ma^ adopt when be considers that he 
cannot oouveniently trv such ^ question as is there indicated in his Small Cause 
Couit ]urib'iiction Bee Muttuhiruppan v S(J/an, I L B, 15 Mad, 98 It 
can have no application when a case is bled in the Court of a Subordinate 
Judge not invested with the jurisdiction of a Couit of Small Causes 

[250] We must, therefore, consider whethei this a^ a suit for an account, 
IS excepted from the junsdicf'on of the Small Ciuses Court This question is 
determined bv luthoi it> We cannot distinguish the piesent case from Damodar 
Oopal Dikshtl V Chintaman htfht'-hnn ILH 17 Bom 4-2 Here, as tnere, 
the probts sought iie not alleged to have been wrongfully received By merely 
asking III the alternitive for an account of thebtofits the plaintiff cannot 
convert v suit (ogni/able b\ a Cjuit (t Siiiill Csumis into one of a different 
ntfuro Them is n > ucounb withm ilie m la 11114 of article 31 Schedule II of 
the Smtll Cius Punts Act here ti h tikiri V definite sura onl\ is to be 
ascertained viz the iiriwunt of profits letoivcl l)\ dufeudant during the yeais 
in question, fiom which b\ a simple calrulitiiu v\hat the pliiotiff s share in 
those piobts amounts ti 1 in hi isceitiiiel Ni sernnl ippoal lies under 
aeotion 586 of tin Civil Procedure Code 


We thuefore ieject the appeil with costa 

NOTES 


Appeal rej&tted 


[ IhiM WHS fcllowod 111 (l H)l) i*) Bom (25 {utpan) (1904) 6Bm LB nO(hhat%tak 
ihtn) (l908)J2Boin 5(>0 (pr tits fr m 1 iiid) (1910 )RMTjT iSl (pr fits from land) (1903) 
SALJ iS (bal nice of partnership HI louni) (191 P P R 20 9 1 C 519 {chat hawa} J 


(21 Bom 2S0i 
APPELLATE CIVIL 


1 hi ^6th November I S95 
Phbsknt 

OflIEP lUSTlCF FAPRAb AND MR lUhlirB PaBSONS 


The Pioui City MauioipalitN (Oiigiual Defendant) Applicant 

1 crvtts 

Bauiji Bighunith (Oiiginai Plaintiff) Opponent ^ 


Small Came Cour* Provtneial 'tmaU Cause Cotiru Aet {IK of 
185?), Sec ^5—Jwtsdtciion of the Utgh Court 
An trror of law m prnredure in thi Small Ciuso Court confers jurisdiction upon the 
High Court t ixtrtiie the po#ir commitUd b> hconon 26 of the Pr&vincial Small Cause 
Courth Act (IX of 1987) 


The powers conferred bi the section arc however purely disoretionary, and the section 
does not give a right of apjical in all Sm«M Ciusi Court oases either ou law or on fact The 
High Court 18 to determine in what casea it shall oxeroise the powers oonfeired upon it 


It It, not the praotice of the Bombay High Court to interfere under section 26 of the Act 
whin then are no substantial mints in the case of the applioant It interferes to remedy 
mjustici It IS slow to interfere where substii ti il justice has been done by the Subordinate 
urt lUhfljgh that Court may teoonioally have erred 




* Application He 16S of 1695 under the axtraotdioUtjr junfdwtion, 
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[SBl] The pioTi«»OQ« of Motion 6i2 of tho Oudi. of Oivil Prooednre (Aet XIV of 1882) do 
not <»Socd n sife guide for the esetoibo ef tho oictr tocdiii uy junsdio'-ion under aeottou Sfi of 
the ProviDoi il Smell CeuM Oourts A t (IX if 1887) Tbr wording of tho two seotiona in wholly 
different, that of Hoction 25 of tho Proviuoitl BmiiU Otasu Courts Act boing of the widest 
description tnd conferring the most ampk disirction on tht High Court, while it has been 
held by the Piivy Oouneil that stotim 62i ol the Civil Pnenduri Cide (Act XIV of 1882) 
ought to be ootiBirued in a vciy rostiiotod tnd limiUd i^tnHe 

Application undoi the extraurdmaty lunsdutiou ui the High Court against 
the deoision of Khan Bthadur Navi iji Duiahji, ludge ol the Gouit of Small 
Oauaes at Poona, undei section 25 of tlm Pr ivincial Small ('ause Courts Act 
(IX of 1887) 

The plaintiff suol tho Mum ipihi\ >l Poona to reoovoi Rs 809 3 11 
alleged b\ him to have haeu ptid as o< tioi duty on goods imported hy him loi 
the rse ot Goveiuraent and whicli he cl time 1 to be refunded under the octroi 
lules in foioe at Poona 

The plaititiff oontiaoted t) suppiv tom te Goveinment at Poona Iviikeo 
and the Gamp of Exercise from 1st \mii 1892 bo 9tst M lu h 1891 and dniing 
that j}eriod he imported coin into Poom lor tho pm poses ol Ins ojntrmt and 
paid ootioi duty upm it accoiding bo tlin k visod ootr ii lules 

By one of Eliese lules (Rule No d) it was provided that vvliuie iiupoited 
goods wore intende 1 lor tlu use ol Government or subsequently became the 
propeity of Government the dut\ pul on impoitation should bi r< (unded on 
prodnoti m of the pioper coitihciU Tlio t illo ving is the lule loierrod to 

' Rub ■) G luls ih property in wh ch i nit ve-^tod in flovernmeiiti it ihc time they 
pisHtd tbi birticr but which baiiig imp rlci with i viiw l> th« ful&lm 1 1 of a (tovcriimcnt 
ontrict or otherwise nit nl d fir tht us if (Iiv rnm iit will in tht orliniry ccurseof 
things, lai imc iht pi iporty uf C ivonimtnt iltei imp rotti i bUl on pisbing tht bniur 
bi decUred as intended tor the us if (Tjvi.inin n t< in fulhlmiut f a ceitiin (spe ificd) 
contract The duty on Iht m sb Ul tht ii b piitl in 1 subsoquciiily fihe> ictutlly d i b conn 
tho propi.n> of Q vornment tht duly shall bt rt fniidid < ii t ccrtiicui t ihat off cl sigiitd 
by the departmental i thcer couctiiicd 

The plaintiff iflleged tint he hal pioducod the necessaiy ciinficates in 
lespeot ol H largo quantitv ol gi un and isked to be refunded tho amount 
claimed, but tne dolendints allowil t tufuiid in lospect of such gi un inly is 
had been delivered to Government in the P)on i Cuitonment hut rolused it in 
respect [252] ot such iis had h eu Id vuml to Goveiniiiiiiit it Kiikue and tho 
Camp ot Exetoiso The plainliff .thoieurri biouglit the present suit 

The Municipality pleidtfd tint ts m the i me of goods tiken to Kirkeo 
and the Camp ot Exeicise the goodi. pissed outs de the ui ^rui limit >, the 
plaintiff ought to have tiken leitiffeates ioi expoit as roquiied h\ Rules 14 to 
21 thit in the absence ot such expoit ceitiiirateH the plainbilt was not uptitled 
to ol urn the refund, and that Rule 3 ipplied only to sucl g > >ds is wore deli 
vered to Oovarudient within municipil limits ind not to h lioliveied to 
Government outside these limits 

The folhwing weie the lules relied on by the Munic pal tv 

11 Pergjnii, importing gi Ufa in transit whiifk bittict th riti ind pats >n lit intact 
within i week of ibeit entering shill deposit ih iniunt if duty duo on them it the ingoing 
octroi naka and rcci ive a receipt for the s im 1 biy shall pros ni the nceipt at the ulgoing 
naka for eadorsomeiit as to the goods hiving pa ed out of the city intict uid present the 
endorsed receipt at •.ho munioipj^ offi'i where on satisfying the muinoipal ofluois of the 
oorraotness of the ondarsement Ac the> will obtiiii a refund of th< amount of duty deposited 
by them * 
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lA Suob goodi if they ^tay in the oity Ioiig<«r than a week, shall be treated ae imported 
goods f ir purposes of refund, provided that the imperter gives notice to the octroi superm 
tendiiit t thf effict that the goods have remaiuod m the city and gets bis receipt endorsed 
to th It (ffee^ 

‘ 16 Goods which piss out of thi city within 12 months of thi date of importation 
hall h« entitlrd to refund of dut} 

‘ 17. Ill Lises in which the coranuud dat> shtll exceed four ruptes the goods shall, on 
thoir wt> out, bo brought lo the muiiioiptl office for iiispertum and verifioation by the 
seerd ir> or tht. octroi buporintcndcnt 

‘ 18 Rofuud of duty m golds which have to bre ik I ulk or undi rgo a change of form 
in the cit> bh ill be cUimabb provideil {ho mtnuf ictun d trliclcs brought to thi muniiipal 
office fot inepriiion b> the atcrotan or the oitroi sup< riuteiidtut picked for export in his 
presence, uid a curtifieale nbtunod from the lUtgniig inki within 4S hours alter picking 
certifying thi diapitch of the irtidts in qucsti >ii Jut f the ci)i 

*' 19 In (isos where goods in expirted bv riilw ii the eou iitious imposed b} the two 
last preocditJg Uulu 17 lud Ih (of bringing thi giids it the uiunioipil offie^ tor inspection) 
shall bo dispensed with ml tbi railwii inviico shill b i eptod in lieu there >( as evidence 
ut oxporlMtiou 

‘*30 All d( minis t >i r 'and is ib \( sboull be midi within 1 da>s of tho tfino of 
export ind thev should h( supp irti d by the iriginilrei ipts ickti iwkdgiiigpiymeuts of dutv 
and (ho (crtificitos oi ixp rt mcuti i> nd ibov 

I2SSJ All octroi net ipts art trau hrribi ind tbi> willchingt hinds with the 

goods to wliitli the} appeitiiii B fuiil will b pul iiili lo the pirly who loluill) exports 
the goods iiid piuducistbe original receipt ’ 

Tlio Judift) iou'.d that the plamtitt vvis enfiLled lathe retund, and award¬ 
ed thu cliim ba tiiu uxbent of Ks 730 7 11 w ncu he found to be covered h> 
piopn (Oitibcattis iioiii Ihci coinmissanat ofiioei The MuriKipality applied to 
the High L oiiit utidci its oxti loidiiim luiihdietion and obtained a rule nts/ 
calling on the plaintitt l i show c lusti why the tledsion oi t)ie Judge should not 
beset aside contending that the luige ti>ed in coiistiumg the octroi lules, and 
that the aw iid ut the refund was illegal and inequitable 

Maeph rsin with Maheuho li Chaibal, ippoaiod fui tlieMunicipality in sup 
poit nl the rule The lisputn tel ttes to gt iin bi )ught ml > Poona and afterwaids 
taken outside With respect to sue li giain the certificates given by the com 
missari it oihcui is not nufticieut Tliere is no guarantee that tt e giain supplied 
to Govcinuienl outside llie tuunicipal limits w is the identical grain which liad 
been impoited mi > Poona Rule d must be iiad along with the succeeding 
lules Gt tin supplied to Govetnment lutside Pi iia were goods in transit, and 
the pla ntitt ought t have complied with the piovisions of Rules 14 and 17 
Ti o vl itnhtt did not comply with them, ind is not entitled to a refund 

Rra/tson with Gangeaan H Hele, appeared fer the Plaintifi to show cause 
— The Judge has come to tlie ( joclusion that Rule 3 is applicable to out cliim 
He has not committed inv ertor in law md thete are no ments m tlio defend¬ 
ant s case His decision cannot be inteiferod with under the oxtraordmary 
jarisdietioii of the High Gouit (see section 25 of the Provincial Small Cause 
Courts Act IX ol Muhammad Udkat v Bahai Stngh, I h R, 13 All, 

277 . liaghunath Sahm v The 0§iota1 Liquidator of thi Himalaya Bank, 
btmted, I L R, 15 All, 189, Sarmnn Lai v hhvhati, 1 L BI 16 All, 476, 
I L R . 17 All, 422 

Thete is no illegation by the Mumcipaliti that the plaintiff has commit¬ 
ted auk ft and We contend that Rule 3 applies,to goods supplied to Govern¬ 
ment, and the other rules apply to goods t28ii which are not supplied to 
Government We have complied with Rule 3 The rales a«i they stand now 


164 



RAMJI KAOHUNATH [1695] LL.tt. 2t Bom 205 

do net impose on us any liability to produce certificates otl^er tbao those «e 
have already produced. ^ * 

Farran, C. i. :—This ia an application b\ the Poona City Municipality 
under section 25 of the Proviucml Small Cause Courts Act, 1887, by which 
they seek for a reversal ot a decree passed against them in the Poona Small 
Cause Court for the sum of Rs. 730 7-11, oij the ground that the decree was 
passed against them on an eironeuus consliuetion of their Revised Octroi Rules. 
Cause was shown against the upplieatioti on the 19th Novrmber last, when we 
took time to consider our judgment Mr. Branson for the opponent cited 
Muhammad Bnkar v Bahai .Smc'A, I L R , 13 All., 277 , Baghunath Sahat v. 
The Official LigutdiUor tf the HimaUiya Bimk, LtmtteS, I L. R., 15 All., 139 ; 
Sarman Lai v. Kkuban, I L. R., 16 Ml., 476. I L. R., 17 All, 422, and urged 
that this was not a case in whicli we should interfere under the section. He 
also argued that the construction put upou the Poona Octroi Rules by the Small 
Cause Court Judge ot Poona was eorreut Mr Miiopherson lor the Municipal¬ 
ity mainta^ed the contrary propositions As there is no reported decision in 
the Bombay High Court upon the fiist iioint, it appears to us to he advisable to 
state our views upon the general law lieforu dealing with the ooiiprete circum- 
stanens of this particular case. 

The jiiiuiaj^y question lot considoi ation is Wliat are the extent and nature 
of the jiower which the section eotilurs upon the High Court? And as to this 
it IB, we tnink, clear that an oiror of law oi piocedure in the Small Cause 
Court oonfurs jurisdiction upon the UIgh Couit lo exercise the power committed 
tu it by the sectiun The wording ol the section is of the widest dcMiiiption. 
The High Court is entitled to n terfoie wdien a decree ot nrdei of the Small 
Cause Couit IS not "accuiding tu law " Further, we agree with the opinion 
of the Allahabad Higli Court, expiessod in Muhammad liahit \ Bahai Singh 
^hupraS that the powers eonfeiiod 1)\ the seution 126 ol Act IX of 1887) 
are purei> discretionaly, and that it was not the intention of the Legislature 
[289] to give l»^ that, section a right oi appeal in all Small Cause Cuuit cases, 
either on luwoi on tact In the e\cut ol the decree not being according to 
law, the Legiblatuie has uoniernd this junsdiution on the High Couit, but has 
leltit to the High Court to detcimine in what cases it shall exercise it. It is 
undesirable, and would be improper toi us to attempt, when a powei is disero 
tionary, to define the limits within which such power should be exercised. 
That must depend upon the facts ut each individual case, but spe.iking gene¬ 
rally we may say that it h.is nub been the practice of this High Court to 
mterlere undei section 25 whe/i theio^are no substantial merits in the ua.s(. of 
the applicant. This has been always ■< caidmal principle w’tii this High Court. 
It i.itorferes to remedy injustieo. It ic^siow to interlore when substantiatjustice 
has been done by itii Subordinate Oouit, though teclmiealh the plaintili or de¬ 
fendant may have a legitimate ground of attack oi defence This piinciplo has 
also been enunciated in the Allahabad High Court in the caHe of Jiaghunath 
V. The Himalaya Bank {supraj, but we hesitate to agiee with that decision in 
holding that the provisions of section 622 oi the Civil Piocedure Code and the 
eailier oases decided under it afford a sale guide for the exercise of our discre¬ 
tion under the seotion which wo are cousidering, thougii that ruling has been 
to some extent approved by the Full Bench at .^'hhabad in hamian Lal\ 
Kkuban (supra) The wording of the two sections is whollv different, and the 
decision ol the Privy Council in Amti Bahian Khan v. bhw Baksh Singh, 
I. L. R., 11 Cal., 6, shows that section 622 of the Civil Procedure Code ought 
to have been construed vn a very restricted and limited sense, ^his last 
mentioned decision must have been within the knowledge of the Legislature 
when Act IX of 188^ was passed, and yet it used the widmt words in framinf 
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id later enaotmeot. The Legislature iatend^, we think," to oooifw the most 
i^ple discretion on the High Court. * * 

Turning to the case before os, we think that there is much force in the 
^^gumeut of Mr. Maopherson, that when goods imported into Poona and 
declared as intended for the use of Government, i.e., in fulfilment of a certain 
^specified) contract ” become 8uhBe-C256]quently the property of, and are deli¬ 
vered to, Government, not in Poona itself but outside the municipal limits, the 
importer of such goods is not entitled to a refund merely on the production of a 
certificate signed by the departmental officer such as is contemplated under 
Buie «i. It is clear that in such a case the certificate signed by the departmental 
officer affords no proof that goods upon which octroi duty has been paid have 
been delivered to Government. The contractor may sell the declared goods 
in Poona and deliver other similar goods to Government in Kirkee or elsewhere 
outside the Poona limits without having paid octroi duty upon them at all. 
My learned colleague is disposed to think that the expression "after importation" 
in line 6 of Bole 3 imports that the goods become the property of Government 
in Poona, and that the words " and before exportation " may be implied after 
^t, and 1 am inclined to agree with his view, but on the ground that the "certifi- 
jpate to that effect" in lines 11 and 12 of the Buie means a certificate which 
shows that the imported goods have become the property of Government. That 
the moat obvious meaning of the phrase, and it is manifest that a certificate 
given of goods having been delivered outside of Poona in pursuance of a parti¬ 
cular contract does not show that goods which have been imported into Poona 
.Ito fulfil it have been so delivered The difficulty in the way of adopting this, 
the obvious cooBtruotinn of the phrase, is that even in the ease of goods 
delivered in Poona tlie certificate does not show that the particular goods 
imported to fulfil the contract have been delivered under it, inasmuch as the 
importer may even in that case substitute other goods. He would, however, 
have no object in doing so, and the certificate of goods of the specified nature 
having been delivered under the contract in Poona is practically sufficient to 
safeguard the interest of the Municipality. We shall not, however, decide 
the point, as we ohink that we ought not to exercise the jurisdiotion in this 
ease which the section (25) has conferred upon us, even if vife ware to decide 
the question in favour of the Municipality. 

In the first place it does not appear that the Munioipality asked the 
Small Cause Court .ludgu to state a case for the opinion of the High Court under 
section 617 of the Civil Procedure Code. [257] Had they done so, and had the 
Judge refused to accede to the application, wejshould probably have given a 
decided ruling to guide tlie Court in the future when dealing with these rules. 
The Municipality were apparently contested to take the decision of the Small 
Cause Court Juilge on the oonstruotion of their rather ambigaoUsly worded 
rules, and when he decided against them wibliout their having asked for a case, 
they cannot, we think, oomplain that the High Court does not exercise its 
extraordinary powers to assist them. • 

In the second place, the defendants have no merits on their side. Accord¬ 
ing to the finding of the Small Cause Court, whioli has not been challenged, 
and which there is no reason to distrust, the goods imported into Poona in 
^his case have actually beoome the property of Government, and (|he plaintiff 
is on the merits entitled to the refund which he has obtained, though from the 
eei^ifioata alone he may not be able to prove his right, and he has not taken 
the precautions which entitle expoi*turs under Buies 14 to 17, inclusive, to a 
refund. We discharge the rule with costs. 

BuU tdUekarged, 
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[This was followed in (1898) 29 Bom , 834 , (]89<«) 21 All 89 , (1897) 11 C P L B , 91$ 
(1911) 10 1 0,117 '(Oal) Bee also (1908) 97 Bom fi6S , (1904) PB,M 

A Fall Bench of the Madras High Court on 6 13 1916 [whub wiff be reported in (1917) 
40 Mad ] difsented from the Bombay and the Caloutta view.) 
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APPELLATE giVlL t 

The 46th November 1896 
Present 

Mr ItnSTIlE JABDINI! AND MR iDHTICE BaNADE 

Savad Husaein Mivad Dudn Mi\an aud aiiofchei (Origin il Deiendants) 

Appellant*- 

vetaus 

The*Golleotnr of Kaira (Ongii il PUintitl) Respondent 

QfVil Ptoeedure Code {Act XIV of I‘i'i4) S*>c 5 #9 Sanofton Cowteanvoi 

giant tehefs outside the nnnetion 

When BADrtt*n is given to the instilalKti of a suit under s<>ctiou 539 c f the Code of 
( ml PrcKeuaK (Aot XIV of 1882) the uii luust.be limited 1 1 mittbrs iiu Indid in the sano 
tion It IS not competent to thu Court to tnlargi the scope of the suit and granf reliefs 
other than those included In the terms of the s cm tun 

Appeals from the decision of Diyat hu Gidumal, Joint Judge of Ahmedabad, 
in ^uit N j 19 ol 1891 

This was a suit filed b> the Colloetoi of Kuii i under section 5^9 of the 
Code of Civil Procedure (Act XIV of 1882) 

[258] The suit was instituted with the sanction of the Locil Govern¬ 
ment which b\ i Besolutum of tlie luciicial Depiitmenl, No 1522, dated 
'3th March 1891, directed tiie Colloctor to move t)i> District Couit to 
ippoini new tiusteeb loi the adniinistrabior of tlie tiust funds iiul to settle a 
scheme for their management 

A Jain widow named Manekbai, of Kipadvanj diec^ in 1876 pos« eased of 
considerable moveable and iminoveihio piopeity she left a will h> which she 
cieated sevetal public religious lud charitable tru ts In 1S86 doienctants Nos 1 
and 2 were appointed administi itur^ oi hei estate,unde r Bei,ul ition A III c i 1827 

The plaint stated thatbSOifie of Jifb tiusts were such is could not he Hatis 
factouB cairied out by dufendant No 1 who wis a Mihouiidan and that 
in view of section^22 of Act XX oriH63, the n pointuu nt «I tlie defend int 
No 2 who was nazir of the Buboidinate Judges Couit it Kapadvini was 
objectionable 

The plaintiff theiefo e, prayed tbit the defend ints Nos 1 and 2 nliould be 
rimoved and new trustees appointed that a scheme of idmmistr iiion shoald 
be settled by and under the direction of the Gouit, ind such lelief granted as 
the Gourt might deem fit ^ 

Defendfinir No 1 did not contest the suit '^e expressed his willingness 
to abide by the Court's orders 

Defendai t No 2 asked to be mide i plaintiff and made serious allegations 
of misappropnat'OD, not onlv against the former adrainistratc'rs of f|,ho estate, 
—Ni halehsnd (since deceksed) and Gbbotalal,—hut also against Amratbai, 

• * Appealt Nob 68 and 108 of 1894 
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u!i the mother and legal represent Una of Nihalohand. He asked that these 
pernuns Hliouhi bo added as deteDdaots. and made to aoooant for the trust foods 
in their bauds * 

The District Court scoordingl> added Amratbai aod Chbotalal as defend* 
ants Nob 3 and 4. respectively 

The Joint Judge found thatidelendants Nos 1 and 2 were unfit to administer 
the teligious and obantable trusts created by Manekbat’s will, that the 
former trustees, Nihalchand and Ciihotalal had been guilty of gross negli¬ 
gence and had committed seveial breaches of trust for which they were 
responsible to the trust estate He therefore, p issed a decree directing defend¬ 
ants Nos I and 2 to be removed ind now tiustees ippointed in their stead 
[289] He framed a scheme for tbo future idmiiiislration of fhe trust, and ordered 
defendants Nos 3 and 4 to lendoi an account tf the trust funds in their hands and 
make good the losses sustained by tbo thiritv m oonsequenco of their default 
Against this decree defendants Nos 1 ai.d 3 made a joint appeal (No. 68 
of 1894) to tlie High Couit ‘ 

Defendant No 4 piefenml a sopni ite appeal (No 103 of 1894) 
bcoil (with hmi Govardhan 1/ /’/ ipatht) for Appellants in \ppeal No. 68 
of 1894 

Qokaldns K Pntakh, loi Appell lut in 4ppoil No 103 of 1894 
Rio Saheb Vasudat J Ktrtikaf, Govu«'nmont Pleadei foi the Respondent 
in both the appeals 

A proliminarv objection wis taken thit this suit did not fall within section 
539 of the Civil Pioeeduie Code (Ait XIV of 1882) and tint the District Court 
had no juiisdiotion to hen it The High Comt overruled the objection (see 
ante, p 48), and the appeal now came on for betting on the merits 

'>eott The smotion given to the Collector by Government was ol a 
limited oharaelet, and did not include the question ao to the removal of trustees 
or the leoount and refund The rebel grant* d b^ the lowei Couit as against 
Ainiatbii was, therefoie, uuwari lined h\ the si net ion and ultra oircs of fhe 
District Court uiidei section 539 of the Civil Proceduio Code^—TrmoMTOifttis v 
Khtmit Vullahhdasa, I L R, lb Bom , 626 

The case stated by defendant No 2 is gnifo independent of the sanotion and 
ought ii >t to have been includod in a suit biought expressh under the sanction 
Amratbii had no notice that she wis to he in ide luble to acount The plaint 
here does not ask inquir\ into the conduct iit the trustees or for accounts to be 
taken- /fenda/i v Llait 43 Ch D , 13? ajid 157 Tke Attorney General v Earl 

of Dei on, 15 Sun in 193 at p 262 'ilnekfand v VTeWon, 28 Oh D,426 

• 

The claim against Amr ithai is also hanod b\ limitation—article 98* of the 
Limitation Act (jiV of 18Y7) Amrithai is the [260] mother of the deceased 
trustee.* Nihalohand She sticoeeded to his property as heir on his death in 
JannarN 1S83 and remuined in manigement until defendant No 1 was 
apipointed trustee on 26th June 1886 It is not alleged that Amratbai herself 
committed an\ fraud or waste It is only for Nihalohand's gross negligence 
that she is held responsible The case agunsb her, therefore, does not fall 


Tima from vrkioh period begtas to ran. 


•[Art 98 — 

Deeoription of suit 


Period of 
limitation 


Ti make good out of the general 
^estate of a deoraeed truiUe tbe loss 
l Oweionpd by a breach of trust _ 


Three years 


I Tbo date of the trustee’s death, or, 
if the lots has n »t then resulted, tbe 
date of the *obs 1_ 
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witibin seotioo 10 b! the Limitation Act, and is barred. The sait ought tfo have 
been brought within three yeats from the death of Nihalohand, the trustee 
(article 98). It was not brought until more than seven years after his death—* 
Advocate-General v. Bai Punjabai, I. L. B,, 18 Bom,, 551 at p. 666; 
Vishvanath v. Bambkat, I. L. B., 15 Bom., 148; Augustine v. Medlyeott, 
I. L. B., 15 Mad., 241; Sitaram v! Lakhmidasji, P. J. for 1892, 142. 

Ookaldas K. Parekh, for Appellant in Apfieal No. 103. 

Bao Saheb Vasudev J. Kirtikar, for the Bespondent in both appeals:—The 
Government is not interested in the case agaiost the defaulting trustees. The suit 
was brought for the purpose of having a scheme prepared for the future manage¬ 
ment of the trust fund. The Government is nht responsible for the fact that de¬ 
fendant No. 2 intervened and asked the District Court to go into questions which 
the Government did not include the sanction. Whatever view the Court may 
take as to the liability of the trustees, the decree, so far as it grants reliefs that 
were prayed for by Government, is correct and ought to be confirmed. 

Jardinfl, J.This suit was brought by the Collector of Kaira in the 
District Court, under section 539 of the Code of Civil Procedure (Act XIV of 
1882). The sanocion for the suit is Government Besolution No. 1522 of the 
13th March 1891, .Judicial Department, which instructs the Collector “ to move 
the District Co^rt to appoint new trustees for the administration of the trust 
funds referred to and to settle a scheme for their management.'’ 

The suit was brought against the existing trustees, defendant No. 1, Sayad 
Uusein Miyao, and defendant No. 2, .\mratlal. Defendant No. 1 pleaded that 
he did not oppose, and submitted himself to tlie Court. Defendant No. 2 objected 
to the prayer of [261] the plaintiff, urged that .^mratbai, mother of a past 
trustee, Nihalohand, then deceased, had retained property of the trust, and 
that as actual trustee be wished to sue her for this property (which ho did 
not specify) and for an account, and also that another past trustee, Chhota- 
lal, bad been guilty of neglect, and that he wished to sue him for damages 
therefor. Defendant No. 2 .also prayed that for these torts or misfeasances 
they should both be made defendants in this suit. The District Court passed 
H decision joining *thsm as defendants,, a course advocated by the plaintiff’s 
pleader and objected to by the new defendants Nos. 3 and 4. 


Nihalchand died in 1883, and though Amratl)ai did manage eertaiu 
funds of the trust after his death as his representative, and although Chhotaial 
was at one time a trustee, they ceased to be such in .June 1886, when defend¬ 
ants Nos. 1 and 2 were appointed. The suit was filed in 1891. The District 
Court has made the now defendants fiablo by its decree. 

In the appeals ^here Mr. Scott ebntends for Ararathai that this relief 
should be refused as unwarranted by tiie sanction, and, therefore, ultra vires 
of the Distriot Court under section 539. Mr. Gokuldas for Chhotaial' adopts 
this argument. Jdr. Scott also argues that the claim against Amratbai is barred 
bv limitation under article 98 of Act XV of 1877. Indian oases were cited out of 
the reports. We called for a second argument in order to have the advantage 
of a discussion of some analogous Chancery oases on the subject of sanction 

which seemed to us important. * 

• 

It is not necessary to consider whether the claim made by defendant No. 2 
against defendants Nos. 3 and 4 is one to which section 539 applies, as no ques¬ 
tion about the foruth has been raised here, as in Vishvanath v. Bambhat, 
I. L. B., 15 Bom., 148, aud* Atigusiine v. Medlyeott, 1. L. B., 15 MaS., 241. 
Neither is it neceSoary to consider the argument raised, but not much pressed 
by Mr. Boott, that thS powers which under section 539 the Collector may 
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* 'exerciso arc ob]y thone under which the Adrocate-General gives a consent in 
(f writing to a suit. * 

The argument raised was that as the Advocate-General had, before section 
539 was oiiactod, a power ex offioio of instituting [262]hia own suit, that power 
was not assigned under the word " conferred." The Government Pleader asked 
us to read “ conferred ” as equivalent to " specified," Coming to tlie Indian 
authorities on sanction under sertvon 539 we follow the judgment of PARSONS, J., 
in Trtoumdass v. Khmji Vulla})hdass, 1. L. li., IG Bom., 62G, and hold that 
the section is mandatory, Prtmd faeie, therefore, the District Court ought not 
to have allowed the dufundant No. 2 to enlarge the scope of the suit so as 
practically to start a new suit wifdiout any regard to tlie absence of a sanction 
from the Local (-roveinmoiit for that puri)Ose. The suit actuallv determined is 
not tlio same as that for wliicli sanction was%ccurded. See v. l^en- 

kata, 1. L. R., 11 Mad., 14H, on a .ludgo’s hanction under sections 14 and 18 of 
Act XX of 186.3, wlioio the plaintiff omitted to sue for one of the reliefs sanc¬ 
tioned, The claims st.arbed liy defoiulaiit No. 2 are quite uuconnertod with the 
suit sanctioned by the Governor in Cnunrd to got doiendaiits Nu.s. 1 and 2 
remuved and fi>r framing a scheme. If dotondant No. 2 had brought a suit at his 
own risk, all the pleadings would have been different, ns Mi Kcutt pointoi^nut 
in his answer iti our opinion a sutficienl nnswor-to the question from this 
Bench suggested by the rciuarka of the Lords .lusticcs in Bend all v. Blatr, 
45 Ch. D., 139, in regard to the absence of express piohihition in section 539 
and as to whether it might not he tlie dutv of tins Clourt to allow the Collector 
to apply fur n fiosh sanction holore the decision of the appeal. This radical 
diOuronco of the two suits which defendant No. 2 succeeded in raising in the 
District Court under cover of section 539 from the particular suit sanctioned 
by tlie Govoiiior in Council, distinguishes the case iri/in The Aliorney-General 
V. Bari of Devon, 15 Simon, 193 at p. 262, and Re Godmanchesler Grammar 
School, 15 .lur , 833, which are cited by Tudor as oxcopfions to the rule about 
sanction in the Chanoorv cases where ho says ■ “The Court has, however, been 
ill the habit of receiving jietitions without the allowance of thu Attoinoy-General 
upon mattoi-b arising out of or having referonoo to what tho Court has 
before done upon a petition properly signed by him " I Tudor on Ch. Trusts, 
(3rd Rd.). 3321. 

[263] In tho paucity of decisions it roav he well to consider the reasons for 
tho roquirotnents about sanction which may bn inferred from those found in the 
English decisions. Tho controlling powers given to the Attorney-General in 
England under tho old procedure by infQrmatioM [Tudor on Oh, Trusts {3rd Ed.), 
Ch. Xll I , worointended to pi event scandalous suits being brought by individuals 
about vharttios in ordor to make a profit by way of costs. It is tho reason for 
the enactment of section '*7 of the Charitable Trusts Act, 1853, Tudor, 3rd Ed., 
467— IXrawid v. Earl oj lUvon, L. R., 3 Ch., 800. In Bendall v. Blair, ibid., 
45 Ch. D., atp. 154, Bowrm, 1j .T , says; “Thisis a Chancery statute. It was 
inteoded to cure the mischief of strangers instituting suits When tho Charity 
Comtuissionon. were the proper persons realh to form an opinion on the subject." 
See also Stnokland v. Weldon, h. R., 28 Ch, D., 426. The oases about amendment 
are generally on informations. Tb-^ amendment required the sanction of the 
'Attorney-General— Attorney-General v. Fellows, I Jao. and W., 254; for other¬ 
wise the whole suit, except the introduction, might be changed. A private 
petition was under his control; and it was for him to say for what objects 
' the case should proceed, and Lord Chancellor Eldon referited the proceedings to 
— Attorney-General v. Green, 1 Jao. and W., 303. In Attorney-General v. 
; Wyggeston’s Bospital, 16 Beav., 313, a similar reference was made where the 
relators asked for more then he thought them entitled to &d in Attorney-General 

n. 
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V Go/^votcUton of Ccalule, 4 Sim, 27’), wheie the mtenog^tories wore too 
oxtoosne In dttomiy Oewial \ Wright, 3 Beav, 447 it was held that he was 
the only person to make ah application on an information and the relator had 
no such autbontv 

Tnrning to India it is obvious that the r&quiiuinent of s motion ptoleots 
trust funds and the tiustoos viso from vexatious suits is so gieat an ofiioer as 
the Advocate Gonoial will not sanction suits Withoutinqunv ibout the motives, 
the moiits, the exjionso, and such bus is hinitation Tlio (-ioveinoi in Council 
will use the simo circumspection Though oxpioss prohibitoiv [264] woids 
aio nut used in section 549, is in the (uactment before then Ijordships of the 
Pnvv Council in 2 ?wrsK) 0 ) Hog\ Shosin Sikcn Eswai Log 1 L H 17 Cil 688 , 
the infeienco cleaily is that a sviution horn the Goveiiioi in Council was 
required to the enliigemcnt of the suit and tint case is in mthonty for 
hoicking the ibsonce of tho sinition foi tint put oi the suit to he a f itil ohieo 
tion to the reliefs so claimed b> delondant No 2 ind the piinitiH C( Hector 
Tfa's Court must thoretoio, withliold them in ^be docioe which it will pa«s 

It IS not neoossarv t > decide the questions oi limitatior r used loi Amiatbai 
on the bndings of the District C niit it pages 8 ind 9 of its punted ]udsment, 
Clauses G n and F As to the ti ivi il item C a silioi aiticle this Couit may 
well he silent *As to tho otliei twe findings that \mratbii is hound ts pav over 
to tho trust coitain monev thit Nili lichaud nevut lollocted but might except 
foi hi own neghgemo have collected fiom dobtois, and othei m ino\ com 
nuted as inleiest which he oii^ht to have ' iid on monev in Ills binds 1 im ol 
opinion tint section 10 of Vrt W ot 1S77 docs not apph is tlieso monies 
were not vestc d 

I concui in the views ixpiesiod III ‘ ct/m V '^iihramam/a 1 L It 11 M id , 
274, and leiet ilso to A i/m int v liawi ij R 10 I \ 90 The cliim si t up 
i> (IflleudintNo 3 w is siihslantiillv tui in iccount inlit is doulitiul whether 
such I suit would be p umitte i un In tlic. me uiuitancos foi iiioii ImliOi of 
NihiUband uid n) uiisonduttof hois {dxwaU inneral \ hat Initial n 
i 1 j H IB Horn at p 56b It is unnei o->s iix to s whitbui i ho < liim is liuit d 
b) articoOo is ui^ed bv Mi Sciti oi vvliuliiei iitich 120 ip| he I>ut it is 
do It tint; such i quesMon oi hunt it on is one which flit (Tcveitioi in (.ouncil 
would h vt felt hound toconsidei if thoDiutiiclCoint hi i lequiiod tho t>illectoi 
to consult Ihit luthoiitv hoioic it illowcd the scope of the iifi, ilion toil nil ugof 

As the Collectoi illowel deioiid in* No 2 tv uige tin util iipiiic nr ind 
tho dutendint No 2 h not i pailv lieio peihips the icio of ifie Distiict 
Cuiiit to tieit the coiiturit 01 : 4 as III it ot C)U cfn iiid ti ill vv difindiot 
No 3 costs out oi tho trust tun is [269] in i\ bo ’ustifielhv \\\oAtt)nt( / Chneial 

V Governof^ dc, of hhtibmnt Gitmliiat Sehool IS lleiv 2)6 wIioh the 
Attorney Genei il w IS held bound l>\ v«liat ho bid ji imitted the lelitois to 
urge b\ then oounael 

The Court cksmisses the suit a*, logn Is llie ilotei diuti Nos i in 1 4 ind 
in other lospects coufaim'- tho decree All c > bs ol those ippoi)'. to he paid out 
of the trust monies 

Ranade J —The question oijuusdic^on hi-, beem ilu idv dispo^ociol by 1 
out inteilocuV>r^ judgment Two moie jneliminai points weic iigued b^ 

Ml Scott on 25tb September 1B95 One of these lelatos to the limited uatuiu of 
the sanction and the othei to the questn n of limitation It was contended 
that as the sanction by Government wis of a Imiitcd chiisctei and did 
not include the leliof about tic lemov il of old trustees, and ibcjuinng 
them to render aif account and refund monies, tho suiu was not m uiitaiuable 
ID Its enlarged form It was further ur»,ed that the defendants were allowed 
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T #1 

< r * 

f DO opporfcDnitv to tnoet the enlarged case. The old trustees in this case were 

' willing to rchigu the trust; and the saoution of Government was aooordingly 
applied for, and given for the hmited purpose of appointing neW trustees, and 
settling a scheme of administration, and the District Judge's inquiry into other 
matters, and his judgment thereupon, were ultra viies. We think there is 
considerable loroe in tiiis conteption. There has been no ruling on this part 
of section 539, but the Madraa High Court has ruled on a corresponding 
section of the Bebgious Endowments Act, XXI ol 1H63, that there must he 
close correspondence between tiiu suit instituted and the suit sanctioned. 
Section 18 of that Act ielates to the sanction bv the District Judge of suits 
against trustees of religious endowments, and the ruling in Srivivana v. 
Venkata, 1. L. B., 11 Mad., 14K, shows that whete the sanction given included 
two reliefs, viz., removal of old trustoes, and a claim for damages against them, 
and the suit prayed only lur lemoval, and did nut include a claim for damages 
it was held that the omission was fatal to the mamtenanee ot the suit. It 
the omission of a reliet has this consequence, the addition ol leliuis for which 
no sanction was [266] obtained must ))iove equalh fatal. This objection was 
taken by the Madras High Court oi its own motion, and the judgment states 
that the necessity ioi such leave or sanction ludiCcites on the part ol 'uhc 
Legislature an intention to provide an adequate protection to the trustees 
against vexatious suits. Tins principle would cquulh appK to the pro'^ont cn>,e. 
There is a case under the Bengal Court ol Wards Act, where, for want of 
sanction, a suit properly instituted hv the manager under section 55 ot that 
Act was held to be not maintainable—Zfisrsirar Jitjj v fihosfn itikar Eswai 
Boy, 1. L. B., 17 Cal.,«p. 688 , see also In re Kotolhas iioer, 8 Bun. Ij K. App., 
p. 50. Though the case 1 elates to criminal proceduie, thef'ruling in Heq. v. 
Vrnayah Diwakar, 8 Bom. H. C. Bup., Or Ca., p. 32, may also be usefully con¬ 
sulted. It was held thoio that when the Local Guvurnmont sanctions the pro¬ 
secution of a public servant, a Court has no juiisdiction to entertain a charge 
if preferred otherwise than in the manner directed Following the spirit ot 
these luhngs, we must hold that tlic Distiiot Juilge was m orrur in inquiring 
into matters not included in the order oi saucium. It is not necossarv on this 
account to reject the jdaint Thu plaint, so f,ii as it jirayi d ioi the ajipviint- 
meut ot now trustees and the settlouient of a .-.chemo oi administering the 
trusts, was stiictly within the limi'is oi the sanction The old trustees being 
willing to rtjsigu, their iemu\,il was also a mat tor covered by the sanction. In so 
far as the inquhy was extended to the investigation oi breaches of trust, and 
the order ot tho District .Tudge required the old trustees to refund certain sums, 
the aotioii ot the lower Court seems to us not to he warranted hy the terms of 
,ae sanction, and as such was ultra ^ttes. The action of the Government 
Pleader in adopting Amratlal's charges was similarly unwArrauted. 

As regards tho question of limitation, it arises only m regard to Bai 
Amratbaii She it tho mother of Xibaiohand, and succeeded t6 his property as 
heir on his death in January 18H3, and remained in management until the 
Sayad was appointed trustee on 26tb J une 18b6. The District Judge absolves 
Nibalfhand from all dishonest mjsmauagoment. He is, however, found 
tMU fault with in respect of three matters, (0), (E), (F), m which the Dis¬ 
trict Judge thought he was guilty of gross negligence. The period of limita¬ 
tion to make good out; of the general estate of a deceased trustee the loss 
oooasioned by a breach of trust is three years from the trustee's death. It is 
not alleged that Bai Annat has herself committed any fraud or waste. Bhe was 
ready to assign over tho seoorities and she applied to the District Court for the 
appointment of trustees. As against Amratbai, therefofe, the claim in regard 
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to outstandings and loss of interest (E) (E) is not of the nature oontetnplated 
by section 10 of the Liinitatiorr Act, namely, a olaim to follow up speoifio pro* 
peity, and section 10, therefoie, docs not protect the present claim which is 
barred under article 98— bhap^irji Nouroj v Bhtkatjt I L B, 10 Bom , 
p 212 , Sethu \ Subt amanaya, J L K , 11 Mad , p 274 Ohmiamoni v Samp, 
1 L 11,15 Cal, u 703 The ilaim maiked (^) [the siver censor] is of.that 
nature, but it is of too trivial v char icter to roquiio further notice 

Wo are, theiofore, of opinion that both tlie objections mgod by appel 
lant s counsel are valid in law, and we uphold them aoeoidingh Wo amend the 
decree by limiting its relief to the two points covered by the sanrtion 

* • Viout amendfd 

* ROTES 

[ Su dKo (1911) 36 Bom , 108 (1912) il M L J 1 tl (1914) 27 M h J 211 (undoi a 
sani ion obt uned b> two one ilon i inm t sue) ] 
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APPllLLATIl CIVIL 

7/tr 4b1h November /S75 
Pmsi<ni 

CHILFJLSTUI 1 \hK\N AND MR IP'slICE PARSONS 

Yaslivant Naia^an haniat ^Original PIuntiff) Appellant 

Vf / ?/iS 

VithalDiVdkai Pitulekii tnd otlioib . (Oiigina) Defend ints) 

Respondents 

Mottqaqe—Btghi ofmoitqaq t to ^ II tnoriqatfed pr)peilv —licgalation V of 
11^27- Ltan'^fn of Iroperlij Aot {JV of Sec 67 —Govoiant to pay 

interest—bepatale suit to n oo i arnars of nitrrest Ciiil Vrociduie 
^ Code ‘Act \1V of (SS2), Sec 4-3 

rhcticuli of ccxcnant in i in h->iid ti pij iiiuri t( wrh yen which ( senint ii 

nrt nulii id iu the fixed pen d f tlu uioitgigi uid i distinct from md [26B| iiidcpi udtnt 
of tiioclum of the inoitgig { t locn r tlu p ruipxl uni lud thi pcif rmuiCi if whirL is 
fiiucii 111 adifinriut mimici givis risi to i distinct i lus i ution whi l> cm bo su * upon 
without suing for the prinriptl in i i lii rtc jbtiine'uii uth h ind f jr ivcidue iiittir tilcxi 
not, under section Id of the'■ Ml Prxoduro Cade (A«t\I\ of 1SS2) bir i ibsciju nt m 
to recover thi piincipil md ii tciust by -ili it the luoitgi td prcpciiv 

yVhotaa mortga^i provide that p> session of th mortga,; d prrp ttv it tit ii by thi 
mortsigee, ibonly to be liken for siounngdw piyruontof the intoiist th luoitgig piyuir, 
the b^xnce (if any) of the profits to the mortgigir th mjrtgiRci ii >t i usuiiui turn 
mortgage, hut a simplemortgigc and is govi iiied b> the pon rti liw ifplicibic t m rtgagt« 
of th's nature In such a case tithe ugh thero is uocovtntnt to pay thi principtl othi i thin 
that implied lu the itatement thtl the priucipaJ has been nr< vtd and tbit tbi pispirty his 
been mnrtgaged for the stipul iteu t rm of yiais lui although th ri i ur exprta provision 
tbit it ii to be cecoverod from the mortgtg d pi ipnit) BsgiUtion V of 1627 gives the mort 
gagee the right4o bring the property to sale tiid crtioii 67 I he Tran fer of Property Aot 
(IV of 1882) confers upon him the same privilege 

Second appIiaTj from tbe decisios of T ^slkoi, \sHistanfc Judge of Batnagiri, 
confirming the decree of Bao Sahob N u i\au Baikris)ini, Saoond Glass Subor¬ 
dinate Judge of St^aivan 

* * Second Appeal No 316 of 1894 
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Tbo plaintiff sued in the yea*' 1B92 to recover from the defendant person 
ally, or '»ale of property mortgaged to the plaintiff, Rs 1,000 principal and 
Rs H18 U 0 luteiest due on a bond dated the 24th March 1893 The follovr- 
mg H the ti insiilion of the maiorial portion of the mortgage-bond — 

1 (thf m rig Igor) on this day p*ss this Mortgage deed in i»nting as followa —I foi m> 
own nuessitv tiok from sou Rs J 000 in i tsh of the Quoou & currency I received tho 
sszni In SOI urity foi the *bos I inostgige the property situitc at mouje Malvan 
Anl SI 1 bt\i kept with m th pu- cs i ii if tfa< proport) 1 have igroid to ps) interest on 
sour money st thi rite < f Ri 7 8 0 per unt per snnum itic* the p nod of this moitgngo ib 
faved it five >e*r Ah to the iss(h>,mcnl t hi pvid t> CTOvorument in respect of the plotb, 
[ will pay the uni to Govemme ut dirutly and 1 will tonliuuo tiV‘> seventy five 

every ya u Ah iiitc rt ht In tho yc f m whioh interost will remain unpiid I will deliver ,^ho 
property into youi p iss ssion with iit siy obpctioii And out of the income whuh may 
be rc ili/od ) lu sr tipivmi the tmiunt nr spcul f Giverinnonl issobsmcnt ind out of 
the lom lining profits you shield tike your inten st and the bilaiice if my remaining, should 
be paid to mo Ifperrhint th mom i n t snfli lont for tho isseesmeat aj^d youi inter 
ebt as mentioned ibive 1 will piy the ioti i oi urrmg eviry you By the time I rcdelbm 
thomorigige h mid I f ill 1 1 pi\ h biim 1 will before ledc ^ming tho mortgige, pay the 
doficitoceurrinh in rispeit of tho in mi ih iin mnf if G ivcrnment a sessmont whicbs/ou 
may pt rr hanct btolligidt) pi\ is il i my lueieisi invde in the present assessment or 
any othir le s which m IV b levied together with intcicst at'J per cent per annum and 
then redeem the rairtgipi 

f269] Tho dcloudints pleided Untei aha) tint the plaintiff had, m the 
year 1HH2, sued and oht lined i doeieo lor inteieat only that the right to ro 
cover piiiuipU is well hiving then itcruod tho suit wis baired by section 43 
of the Civil Pruceduiu Code (\c< \1V of 1S82) and that the claim as against 
the defendants pemonally was biriud by limit ition ^ 

Tbo bub'iidiimte ludge ielected tiie cl urn 

On ippctl by the pliintiti the TulioconhimMl tbo docieo 4ftoi leferrmg 
to tho authoiities cited by tho plines the Tudeo iiid — 

Ih mirtgig boul (1 \hibit I) pr vidisthitthe interest on the priueipi’ imnunt of 
tts lOOOshrulll R 7> ind if tU inirtgigai luUlti piy thit um ts the moitgigti 
tbelattirsb uUI I tl p ssi ni i the pioputy spt ifii d in the deed This i the only 

remedy povided n d J n find nr re is u to upp se thit it wis evi i tlu int ntieni of the 

parties th it Ih pr put) h uld b Idirpiynicnt i c ithci pin eipal or inti rest ii t it 

anywhon pr v led lb it ib lu rig if r pi iiillv liillLtu the debt I im thorefore nf 

opinion tbit luiih r Mbe n liefs iipht b\ pliiiititl ii bo grinted Whethpi hi is now 
laired Iv <'iction4 fi in ii ng f ir f lecl un is i puim 1 am not now died upon to 
ueeide tut 1 v ill not illow lu mien hueii } th pliintti thit elloct la in alternative 
r liof i Mr Nun] shi suggi t 

1 vhibitfi honsthit the |iiiiiiiif sued fui interest fiejm 1875 to 1881, due this 
mortgigr bond 1 im i o* cilled apoii to tnti ise thit dooision but 1 think that plaintiff’s 
remedy w is to sui for p e si m iiul pi rh ip ilso f r f reclosnro but as 1 uu doubtful 
whether he \i is b mnd to demand his pmicipal 1 have some hebitation in thinking that tho 
present dcmitid for ii is barred bv section 4i> While theretoie I decide that tho property 
^UDot be sold nor e in i ptraoiiil decree to granted ignnst deiendanlB, I will deude that 
issue lU plaintifl s favour 

Thepluntiff piofeired a second aypeai 

Branton VasudevQ hhandarkat ,{o\ Appellant (Plaintiff) —The lower 
Conits have refused to give us any lelief at all on, the ground of limitation, 
and also because theio u> uo covenant in the deed to pav the principal amount 
We submit that though ou personal remedy may be bfttred, still on principle 
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we me entiMed to recover the debt by sale of the mortgaged piopertv There 
can be no dispute that the tiaAsaction is amoitgage, and that being so it must 
carr\ with it the remedies which aie open to la moitgagoe —Mutaheh Zanum 
Kh in V Inayat Ul Lah, 1 L R 14 \ll 513 MoUtam v Vttat, T ti R, 13 
Bom , 90, Daito Dudhe%hvai v Vithit 1 L R , 20 Bom 408 

[270] Mamkithah J Taleyatkhan for Reopondents (Defendants) —The 

plaintifl cannot bring the propert\ to s de (flio mnitgage being i usufructuary 
moitgage \Mthout any covenant to pt' the piiuoipal — ldtus\ Abdul 

Rahtman, I L. B, 16 Bom , 303 IJ kmatuUa Khan \ Imam Ah I L E, 12 
All, 20 j ’iadoikiv ^haji Bhat \ ilyanhafrao liamiat P I 18%, p 95 ILB, 
20 Born , 296 Interest being not paid thrf plaintifl ought to liivi brought a 
suit foi possession and ought to hi\o let uned possession till the debt was paid 
oil But he did not ask toi possession in the suiu of 18S2 and now he is 
deb'rred undoi section 43 of the Civil Pioreduio Code (Act Xl\ of lHb2) In 
that suit he ought to have asked foi posstssion in addition to infeiost beciuse 
the piinGipvl h id then booome duo —Dune in Bruthei\\ JidviuU f L R 19 
Cvl )72 Svhbataya Kamh \ Kitshni Kamit 1. L R (>Mid 159 Ander%on, 
Wiiqht and Co v Kalagaila Suiji Narain, 1 L R 12 Oil H9 Stnion XV 
of Regulation V of 1827 provides i leoiodA for possession so alsosrctiou 07 of 
the Transfei of4*iopeity ^ft 

Brandon, m loply — Th s mortgage is not a usufructu ii\ mortgage while 
the uioitgiges in the cases relied on vieie so The covenant wus to take 
pcssobsion only on failure of paymenu of in ciest and to deduct interest from 
Iboprodaco ind to hand over the hilinio to tlie defendant Section 13 of the 
Civil Piuceduro Code (Act XIV ot 18S2) does not bii oui suit bee tuso the docu 
meni expressly reteis to two agieemints one is to the payment oi inteiont, a 
liahilit'^ arising oveiy veai, ind the othei as to the piyimnt ot piincipal which 
] d not an o untd aftei the 1 ipse of five yonis The exusos of action aio totally 
ditt 01 ont 

Farran C J - Tins w xs v suit b> the plaintiff to lecovoi fiom the defonu 
ints po souill^, 01 by sale oi tho mortgigod propoitA R-. 1,000 ]iiiucip\l and 
Rs 818 12 0 inteisist Tiie claim igainst tho rlofeudarits peisonally h cloaiR 
b tried, so tbatpoition of the relief sought mav ho disiogaided 

The moitgage bond on which the suit is founded s dited the 24th March 
1871 Tho matoiialpaits of it tre as follows —(Hu Loidship lead tho bond 
and continued} 

[271] Upon roadmg tho aboyo morjg ige it will he ohsoi ved —(1) Tb xt there 
IS no covenant to pay the pnncipal otther th II tint implied u the tatcraent 
that the principal has been receive^ and th it the ptopeity h is been luort 
gaged for hvo vears, por is there xn oxp'oss pioviMon th it it is to he rocovued 
from tho moitg aged premises (2)Thatthuie is a distinct coven tut to piy 
interest, and that the possession of tho property if taken hy the inortg igeo is 
only to be taken for the p irpose of securing due payment ot tho intereht tlie 
mortgagee paving tho balauco (if any) of the piofits to the moitgagoi 

In 1882 the plaintiff snod foi the inteiest in arruai from 1875 to the end 
of 1881 and obtained a decree He did uot then sue for possession of the 
mortgaged premfses nor for the principal ft is now ontended that his present 
claim 18 in consequence of that action barred by the provisions of section 43 of 
the Oml Pi 000 lure Code We do not consider that tho contention is well 
founded The mortgage deed contains a covenant to pay interest each y ear This 
covenant, which is, we thin^, not confmod to the fixed period of the mortgage, 
IS distinct from atid independent of the claim of the mortgagee to recover the 
principal sum, and id performance is secured m a different manner. Its 
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; breach, wo consider, gives rise to a cause of action which can be sued upon with* 
out suing foi the principal. It is similar to the Covenant to pay interest which 
is inserted in well'drawn Engliah mortgage-deeds for the purpose of enabling 
the mortgagee to sue for overdue interest without calling in the principal after 
the date fixed for tlio payment of the latter. See Davidson on Conveyancing, 
Vol. 11, p. 391 (Tit Mortgage). The cases cited to us, Duncan Brothers v. 
Jeetmull, I. L. R., 19 Cal., 372, Anderson v. Kalagarla, I. L. R., 12 Cal., 339 ; 
and Taruck Ghumier v. Panehu Mohiw, I. L. R., 6 Cal., 791, which show that 
t all existing breaches of the same contract must be joined in the same suit 
although they may have arisen at difiorent times, do not apply, as here there are 
two separate cortractb contained in the samo instrument. Subbaraya v. 
Krishna, 1. L. R, 6 Mad, lfi9, favouis our opinion, but is not really 
in point. Nor is the case of Uthmatulla v. Imam Ah, T. L. R., 12 All., 

' 203, when it is carefully considered. There it was hold that [272] the 
cause of action m 18B4 (the date of the suit for interest) was not the 
non-payment of the interest, but the mortgagor's non-delivery of possession 
of the mortgaged jneniises which gave the plaintiff the right to recover 
the principal and interest which torniod but one cause of action. There 
was not (as here) a separate covenant for the payment of interest secured in 
a separate manner. On this point we agree with the judgment of the District 
Court. That Court has, however, iiold that the mortgage provides no 
remedy for the payment of the jirincipai sum, and that " there is no reason to 
suppose that it was the intention ot the patties that the property should be sold 
in payment of either principal or intoiest, nor is it anywliero provided that the 
mortgagor is personally liable for the debt. " The ca“e of Shatk Idrus v. Abdul 
Bahtman, 1. L li , 16 Bom , 3U3, is lolied upon in auiiport ol that view. The 
mortgage in that case was a usufructuary mortgage and contained jieculiar 
provisions from which the Court drew the conclusion that it was the 
iutontion of the parties that the land mortgaged to the plaintiff should not 
be sold in satisfaction of the mortgage-debt. Tho mortgages m the 
cases in which that authority was followed, Sadashtv Abaji v. Vyankatrao, 
P. J. for 1896, p 95 1. L. R., 20 Boin., 296, and Second Appeal No. 844 

of 1893, were in similai terms, and the same conclusion was drawn. The 
present is not a usufructuary mortgage, and when tho special stipulations 
for possession, which are inserted to secure the duo payment of the interest 
•'* during the continuance of tho mortgage, are read as confined to the purpose 
to which they are exiireasly limited, the mortgage is a simple mortgage of the 
property in question for five years to sgpuru au advance of Rs 1,000 with a 
covenant by the mortgagor tn pay ifitorest thereon till the mortgage is 
redeemed at the specified rate and is governed by the general law applicable to 
m. rtgages of this nature. In such case Regulation V of 1827 gives the mort¬ 
gagee the right to bring the property to sale, and section 67 of the Transfer of 
Property Act confers upon him the same privilege. 

We must, therefore, rererse the decree of the District Judge and remand 
the appealtor re-trial, having regard to tho above observations. Costs to abide 
the result. 

' Decree reversed and ease remanded. 


NOTKS. 

[ In (1914) 41 Cai., 835, separate suits on two shipments under the same indent which 
provided for each shipment being treated as a separate rontraot was permitted. See also 
(1907) P.B., 28; (1910) P.B., 19.} • 
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[278] APPELLATE CIVIL. 

Tne ‘Mtk November, ifi95 

Present 

Chief Justice Farban and Mr Justice Parsons 

Mir Ab Mahomed Patel, Liquidator of the Dhulia Manufacturing 
Company, Limited (Original Applicant) 

vn ^us 

Bihanlal Suklal (Original'Opponent) Keipondent 


Company—Wtndtnq up-~^mt af,ainsf managet of company—Company not a 
party to the suit—Attachment hifore judgment of company s prape}ty— 
Remgfiy of liquidator—Appeal—Ciml Procidwt Coth {Act XIV of 
1882), Sees 28o, 4Hi, /S/, 485 iS7 08H and 022—Indian Com 
^ panits Act {VJ of 1882), Sec 177 

The Dhnha Miouficturing Oompiny LimiUd c irripd on busint ‘•s it Dhuli i ind had its 
regt tired office at^oinbvv Ont Ahmid Mill iiud wis the miniptr it Dhulii and he had 
aathcrity to oorrow money and li iw (u behalf of the rompiny In August 1891, 

the directot', opened nigitiitx ne Ici tho ih of thn compiny fietiry lj ne Hiji Umir, 
and in Septt mbor 1894 while the m g >ti it ions were pi nding i epici il r< solution was passed 
to wind up th( < impiiiy ioluntirilv Thi res lotion wis lonlirincd in OctoLir 1891 and 
Ml* All Pitel WIS ippnnU 1 li ji idit r under s (tun 177 of the liidiiii C mpinies \ct (VI 
of 1882) In Drcimber 1H)1 tho liqaidil r igred t bell the fi't ry t lliji I mnr for the 
said eiiiA of Bs 38 000 Utidir the igircmint 11 iji Umci w is t inter into p cssion of 
1 10 f iot iry hat the eiinpiny w is * i h ivo A Ik n up >n it until th t mpleti in of the puroh ise 
which was to tike plwe in Mi> 1891 A niinth befrrt tho dite fixol for the completion of 
tho sale one Bih inlal filod a suit in tht C art of tho First OUss Subirdn ito Judge of Dhulia 
agnnsl^hinal Mihcm d th miiiig i 1 Ihi t nnuani in hm indiiidual uipunty and ab 
in inager of the corapHiiy llihclum wis prjftsstdl^ igunstthi i mpini buthcdidnot 
mike the ompaiiy which was thin in liquilition i putv tithe suit Subsognontly 
Bihanlal ipplud torand obtuned ii urdirfir ittachmoul before jdlgim nt i f the eompini a 
f letory it Dhul i N > noticj of the ipplu ition r of tho order ni ide on it wa gntn to the 
liquidator He at once applied In the Cmrt to raise thi ittiohinent c nti iidit g thit tho 
Tourt Lad no power to ittach tho property f thi eompiiiy which wis nti pirty t i the suit 
The Court mido the company i pirty and disTnissed thi liciuidit >i i applic if ion confirming 
.t provbous (rder for attachment Ihi liquidator ipi eded to the 11 igh Court 

Held thit tho order of attichmeiit should be revorsed 1 he intended sail by tho liqui 
dator, which wob fbo b >le ii asoii for making the order w is n it with inf lit to obstruct any 
decreothat tho plaintiff (BihiriUi) might obtun igeinst the c nnpinv but wisboing iffectod 
by the liquidator ih the couiso if his duty and in pursuince of i oonliii t eutoiod into long 
be ora the suit was instituted Tho plaintiff s liim if e tiblished would bo satisfied part 
passu with the other debts of the eompany Fhi plaintiff was not cutitk 1 to security for his 
claim in praferenoe to the other creditors ^ 

It was contended that no appeal lay igaiiiht tho order of t j bubordinatc Judge aud that 
the liquidator's sole remedy was by suit under sections 26 1 uid 487 of the Civil Prortdon 
Code (Act XIV o' 1882) 

CS7i] Held, that the company having been made a party to the suit, tlte order of 
at tachment was m^o under section 185 of the Civil Procedure Code and consequently under 

* * Appeal No 82 of 1895 from order 

10 8(»t.-**20 e 177 
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''Motiou 68S dn apppdl lajr from thu order If the company had not bedn made a party, the 
High Court would hivo set aside the order of attaobmoat under section 622 of the Code, as 
tn that cise the bubordinate Judge i^ould have had no juii&diction to make it« 


Appeal ftum an ordei passed by Bao Bahadur Chanilal Maneklal, Firsfe 
Class Subordinato Judge oi Dhulia 

The Dbulia Manuiaoturmg Compinv, Limited, whiob was registered 
under the In liiii 0 iiupaiiius AttfCVl of18S2) bid a cotton ginning factory, 
at Dhulia ind its registeied ofiice at Bombay The m inager of the company at 
Dbulia was otic Ahmad Muhaiuarl, who hid full authotily tu borrow money and 
draw hundti and to do all nocessii\ acts nu behalf of the company 


In August 1K94 the directors of the roinpany opened uegotiations for 
the sale of the pomp»n\ s fictiiv at Dhulia to me Hiji Utnor foi Rs 38 000, 
and on the 7lh Biptoinbu 1801 wlul tlio u r<>tiitions vere pending, a 
special tebolutiun wis passed to win 1 up the compinv lolutiCanly The 
resolution wi conhiiHL 1 on iho 6tli O t >l)oi 1S94 ml m par>,uitice of it, 
Mir Ah M Pit el wis ippuutod liquid it ir undoi seel i m 177 of^the Indian 
CoaipBDies’ Act \1 ot 


On the 12fh Novombm ISOl flip liquid itor entered into an igreemdnt 
with Hap I met to bill inin the iactorv foi the a^ruo 1 sum of Bs 38 000 
Undci the agieement Uiji Ijinet was 1 > lo put in piissesiun of tlie factor) 
but the oompinv was to h ivo i lion up in if till the i-.t May 1S95 on which 
date the puiihisc wis to ho (Omploted 

In Jinuaiv ihOO Vlitnid Mihomed the iniriigei drew hundti foi 
Rs 10000 in favoui oi Bihiiilil Suklil the npponint Those/tuinfis were 
dishonoiirtd ind tiiuteupuri Bihuilil hltd a suit in the uail) put of Aptil 1890, 
against Ahmad M ilioiiiu 1 in Ins iwii cipicity and is m inn get of thecotupauy 
to itic )voi Rs 10'i'52 H 0 Ills cliim p^i ssedlv was against tlie lompanv, 
but lie did not mike the compinv ihiih wts then in liquidation, a puty to 
the suit 

On the btb \mil illliough tlie (onipiny w is not i paifv (o tlie suit, the 
Subotdinite Jud).i ii the applii iti >iioi Mihaiilii [275] made in ordir under 
set turn I'sO of r n Civil Cu tc dino t o le ( \(t \IV of 1H82; ittai hing before 
judgment t le tict uv of the ton pin\, ind the compunv was prohibited from 
alienaciTig tlve faitii\ \\ hi thei oi not inotueofthe plaintitl s application 
or of tlio 01 lot in nil on it was ^iv< n to the liquidator was not clear from the 
leooid of ttie r tst 

The hqu di* i on the sinie u iv apfihtd to*t!ie Subordinate Tudge to laise 
the attiihment conO riding tint the ( uit had no powet to attach the psopertv 
of the com pan V wliuhwib not i partv to the snit On the 8th July the 
Sabordinate ludgo m ide the con panv u paity to the suil,*and disallowing the 
liquidatoi s oljeclions loiihr nel his pioviotis ordei of the 6th April for the 
attachment o* the piopeitv ^n his judgment the bubordinabe Tudge treated 
the company as havni\ been n paitv throughout 

The liquidntoi appealed igainst tin - r uUr, lofusing to ruse the attachment 

RmivcR with I A Hhataodekai fur the App< llant (Liquidator) —The 
ordei foi .ittaoluuent was wrong on three grounds Ifirst, the company having 
gone into voluntirv liquidation, no oidfi afteoring it could be passed without 
the leave of the Cimit— beotioii 212 of the Indian Oompanios Act (VI of 1882) 
The pio| er Court to apply to m the present case was the High Court, because 
the oouipinv’H iugtste>dl ofiiae is at Bombay wie section 130 of the Act 
Seition 163 ot the English Companies’ Act is birnilar to sec>tion 212 of the 
ludian Companies’ Act See also Buckley on the Companies' Act, (6th Ed), 

it I 
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p 396, In re Lhwreo New Gas Company, 42 Oh Div , 486, Westbury v Twtgg 
and Co , Limned, (1892) 1 Q B, 77 . 

Secondly, under eeobion 484 of the Civil Pric dure Code (Act XIV of 1882), 
the company ought to imve been called upon to furnish security before the order 
foi attachment was made and that nut having been done theordei is illegal 
Thirdly, the agreement made bv the liqunliitoi foi the sale of the oom«> 
pany s property baling been mule bef ne tliti suit was hied the iiifeiest m the 
propeitv'had passed to the intending puichiser The liquid iiur should, there¬ 
fore, be allowed to complete the sale lie will hivt to account foi tliepioteeds 
of the sale , 

[2761 anion with Irimhal Ji AotialT, tor theKes|}OMd(Dt (Plaintid) — 
Our claim IS a just one and we sli ill not bn iblo to ii ip the benefit of our 
decree if tbe ittachment is lemovod and the sale cunqlottd 

1FaRK\>i, C J —The liquidator will b no the ptocoods of tbe sale in hie 
hands, and ^ou can prorecd igaiust him lie is a lespoiisible oliicri J 

On the merits wo contend that the Attioiiiuent shoul 1 not be lemoved 
Tbe hquidatoi «houli at least be iskij to giie borui t> 

* The Court passed the uidei foi itttchiiu it undei sictun Ihl ut the Code, 
andanoidei puibsed Mudei tint softioii is n it ipptiUble undti suction 588 
The liquid itor tan seek redress under sections isd mu 1 h 7 of the Code by 
instituting a suit 

HtiSifll in Kply The oidoi w | rssed under section J85 ami section 
5H8 of the Cide ^ives rn ippeil igunst m oidoi pissed unuei tint section 

Farran C J Tho piocuodiOKS m tins mattei h no been so vti> iiregular 
tbrt it is difficult to I'icertiin pjcci->ei> in whit position the ptrties now stand 
The Dhulii Mamiiictutini L m| it^ Lin ited w is a i c mpmv legisteied under 
the Indian Con panies \ct which cainud on bueincss at Bhului, lut had 

Its registered olhco it lloinlu\ In \ugust 1891 Iho iniectois of the company 
hid opened negc tiations fn tho sile ul thccmip,tiy s tutoiy at Dhulii to one 
rlaji Tlmei foi Ks i8 00U ml while the nc^, iti itiuns weie ptnoing r special 
resolution was passed in Se|i'tmh( i JS94 to wind up the cirripany voluntaiily 
The resolution w IS conhi med on the fith Oitohoi 1894 when Mii Ah M I’atol 
was appointed its liquid itor under seition 177 ol tho \(t 

On the 12th December 1891 he entered into r goneial i„ieoaietit with 
the puichaser to sell hirn tho iretory at I>l uha f i the agiood sum of 
Rs 58 000 Under tho a neernenb the purchaser w is to euiti into possession 
of the factor> but tue c nipan^ w i<» tfi have a hen upon it until the com] le 
tiop of tho purchase which wrs to tAke pi ice m tho 1st Mxv IbQj 

On or ibout tlje Jsf April 1895 r>ihirilil SukUl cotuniciuo i a suit in the 
Court of the Fust Class 'siihoidinato iud„e it Dhiiht [a77j to locovor a sum 
of Ks 10, 552 8 0 Ue made one Anmed \I ihomed the dnienn inf to the suit, 
professing to sue him in his oum individual c ip icity and as in mager of the com¬ 
pany Ills claim professedly was against tiie company hut he did not make the 
company, which was then, as we have s nd, in liquid rtioi a pait> to tlie suit 
4 day or two after filing the suit thg plaintnf applied ondei section 483 
of the Coda to* attach before judgment tho oompir vs iactoiy at Dhulia, and 
strange to say, tbe Subordinate jludge, though the ompinv was not a party 
to tbe BUit issued undei section 461 a m-tico to the defend iits to show cause 
why they should not be required to lurnisn security foi the sum of Bs 11,000, 
or why, m default, the property specified in the application should not be 
attach^ until f6r£her order, and conditionally attached tbe company a factory 
until farther order. * 
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On the 6th April, under section 485, this rule was madeabsolute, as thede- 
fendsnts did not furnish the rrauired security, *aad the defendants were prohi- 
* bited from alienating the factoily of the company. It does not appear that notice 
of this application or of the order made upon it was given to the liquidator of the 
company, though under section 177 of the Companies' Act he was engaged in 
winding op its affairs and was pharged with the duty of distributing its assets. 

On tlie same 6th April the liquidator of the company applied to raise the 
attachment. The intending purchaser also made a similar applio&tion, but 
with that we are not oonourned here The application was argued before the 
Subordinate Judge, wbon the strange anomaly of attaching the property of the 
company in a suit to which the oAinpany was not a party was pointed out to 
him. On the 8th of July the Subordinate Judge made the company a party 
' to the suit, and disallowing the liquidator's ohjeetions, confirmed his previous 
order for the attachment of the property. In his judgment the Subordinate 
Judge treats the company as having been a party throughout, tiiough techni* 
cally it was not named as such in tlie heading of the suit. From«this order 
the company through its liquidator has appealed to this Court. 

[278] It is objected that no appeal lies, a.s the liquidator’s remedy is by 
suit under sections 2H3 and 487 if he feels himself aggrieved by the order. That 
no doubt would be so if the company were not a party to the suit, but in that 
, case tho strange anomaly which wo have pointed out would remain, that pro 
perty admittedly the company’s, and not the property of the defendants, would 
have been avowedly attached in a suit to which tho company was not a party. 
It is clear that the Subordinate Judge would have no jurisdiction to make such 
an order, and we should not, under these circumstances, have hesitated to set 
aside the order under section 622 of the Code. It must, however, we think, be 
taken that the order has now been made against the company under section 
485, and the order is in that case appealable under section 088. 

The appeal must, we tliink, he allowed. Tho sale which the liquidator 
proposes to carry out, and which is the sole foundation for tho making of the 
attachment, is clearly not being carried out "with inteut to obstruct or delay 
the execution of the decree wiiioh may be passed against the company.’’ It is 
a sale about to be completed by tho liquidator in the course of his duty in 
winding up the affairs ol the company and in jiursuance of a contract of sale 
entered into long before the plaintiff’s suit was instituted. 

The order is attempted to be supported by the Subordinate Judge on the 
ground that the liquidator does notudmit the plaintiff’s claim, and that, there¬ 
fore, ho will distribute tlie company’s assets undei neotion 177 without regard 
to it. There is no ground for that supposition. The liquidator will be bound 
to satisfy tho plaintiff’s claim, if he establish it as a debt, pari passu with the 
other debts of the company is he is bound tn do under section 177, and there 
is no reason whatever in thi^• case to suppose that he will not perform his 
duty. The plaintiff is not entitled to security fur his claim in preference to the 
other creditors of tlie coiujtany. It is unnecessary to consider the other objec¬ 
tion made to the order. It will ho discharged with costs. 

Order discharged mtk costs. 


NOTES. 

[ An appeal lies under C.F.O., ISbS, O. 88, r. IqI.J 
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[279] APPELLATE OlVlL 

u 

PllESENl 

Ohilp Justice F^rran and Mr Jusiicl Parsons 

• 

Balaji Sdkharara Gurav (Original Potiiiouii) Applicant 

V( nui 

Meiwanji Nowroji Antia lOiigmU Opponent No 4) Opponent 

. • - . 

Mumeipaltty—Election —hoinh ly Dtshict Municipal Act Amendment Act (II 
of 1884i), See —Applicatun ti sit asih a niunie pa' el ction —Ordei 
nadeM to osh—Juusdietion lIiqhGowt pona of,t nvtrtv such 
ordei undet &ecti m of tin. Civil Pi > i lure Code (Act XIV oj 
* tbbS)—Iliqh Couits ( irrular Jnhr Vo 0^ 

A Dibliirl ladge icting under ertii ii 2i d Lh 1> in ly Distiiil Muni ipti Act Am«nd 
mcnt^cl (II ol 1H81) IS aH tOiurl wdhiti tb motuinf; th w rd in ^ecticn (2io( the 
Civil Piowiiurt Cldc l\tt \1V if lultbi high G ait h*s no jurisdiction to revise hii 
order cfusing to sot bsid lucloctini ii i r tn i nterf 11 with in >i 1 r mil by him that 
the ijiplu It t HU ill p ly th lists ii unci n th ipp neut 

Thr xligh Oiurt s CiiruUr Older (N 6- it pigi 3i of the Old i Book) rehrs t Courts 

ApPLtc kiiON under tiio oxtraoidiuaiy lunsdiotion (section 622 of Iho Civil 
Procedure Code Act XiV ot 18 m 3) intinst the mdei of 1 CO Beaman, 
D strict Judge of Thana 

The ipplictnt Btlap Sikhnuu Gui iv tpphed to the Instnct Judge of 
T diu undo'' section 2J ot the District Muiiicipil \<b [280] (Bombay Act II 
ot 18SI) to sot aside the eloction ot ceit tm poisons is rnunuipal commissioners 
of Ihaui, alleging that the siid eleitionb vvure iiregulai aiil illegil Notices 
oi tiie ipplication were ibsuod to the c au missiouoit iiid iftoi bcaiing thorn 
the Judge roiecteJ the application and diiected the applicant to pay Bs 200 to 
one of the commissioners as ictual costs sustained hy him in opposing the 
applit itiou and Bs 320 as costs of the commibsionci who was appointed to 
recount the votes given at the said elections 

' Application, No IjSof 181i uud rcxlriirdinan j irisdulion 
T Scwtiou of tbp bombiy Di hict Municipil Act Amcndmc iit \ t (ll c f IHSl) — 

2i If the validity of iijv cliatiuu ot i Miitiicipd ( nnmi Moncr i riHi,bt in question 
by my person qnilifud cituor to he eketod i r tf vote it the rlciti u 1 vrbi(h uch question 
riferb buch perb n may it any hino within fpiT di)s iftor the dat« jf the diclaritiuu of the 
result of the election apply to the District Jud(.r fthi di trict within which the ileclim 
has been oi should h ive been held 

The District Judge may after such inquiiy i hodums necessary pa>8 an older for 
confiiniing ot amending the declired result ol the diction r for setting the eleetirn iside 
I or the ptttpobes of the said luouiry theDi trict Judge ma txoicise any of tLe powers of 
a Civil Court, aud his decision shall be eonciu ive 

If he bctb aside an deoUon, a ditc bhill forthwith be fixed and the necessary steps 
taken for holding a (resh one * 

J High Gottft e Circular Oruer No — 

In any miscuUmenus proceeding not being oi i involved in rr n ccssiry to thi conduct 
of abtut or an appi il to docrci, md lu whieh the i Iject mitti r d >cs i ot idmit of i prtcise 
valuation in money the fee allowed bhill in i Diblrict ( ourt ot in i Court of Sm ill Causes, 
be Bs 10, subjiot by speciil otdei.of the Court to diminution to i eum not les'th ih Bs 5 
and to incroabeto a sivu of uok more th in Bs 30 for etch such proeerding In the Si^oc- 
dinate Oourts, and Mamlagdar’s Ciourls constituted under Bombay Act III of 167& the ies 
shall otdinunly be Bs. 6 subject to increase by special order to a sum not exceeding Bs 16. 
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The applicant applied to the HitJh Court under section 622 of the Civil Fro* 
oedme Code (Act XIV ot 1882). contending that the District Judge’s ori^ as 
^o costs was made without ]u)isdiction A rule nt»% was issued to the oppo¬ 
nent to show cause why the older should not be set aside 

Narayan Q Ohatidavarkar appealed foi the Applicant m support of the 
rule —The Distiict Municipal* Act his made no provision for costs which are 
provided <oi by the High Court s'Ciicular Order No 62 Though thisOomthas 
no jurisdiction to enteitain an application with respect to an order relating to 
municipal olectious— J agannath I onapa v Jiev M Jf De bouza F ).1B94| p 
87 —still we submit that the Couit cm entertain an application in connection 
with thatputof the older which lolites to costs The Distiict Judge had no 
jurisdiction to order pigment of costs 

Ohtmanlal II batahad appeared fui the Opponent to show cause —This 
Court has no junsdiction to entertain thib applu ition Theoidei as to costs 
forms pirt and panel of the nidei itlatiiir; to municipal elections One part 
of the order is not sejuiahle fiotii the othei pait Section 23 of the District 
Municipal Act cmpoweis the Distiu t Judge as an individual but not is a Court 
bection 622 of the Civil Pioceluie Code lontnuplates a Couit and not {i par 
tiouUr individuil llioiulore the luosint ipplii ition cinuot he under section 
622 of the Code 

Thocireniu orlois ilso mop sHulfoi the guid mce of the lower Courts 
If the District Judge is not a Omit undei serti n J J of the District Municipal 
Act, then the I lie ulai oi dots do not ipi 1\ to him Lven supposing that the 
order is ille'il oi [281] passed without juii<> liction the ipplicant s lemedy is 
to bring a suit to recovc i the costs 1 ho ijuostioii of h irdship cinnot be con 
Bidored undoi suction 622 of the Civil Pioceduie Code 

Farpan C J We m of opimjii thd v District Judge acting under 
suction 23 ot the iJomha> District Municipal ict Amendment Act, 1884 is not 
a Court within the meining oi the wuid in section 622 of the Civil Pioeedure 
Code (Vit \1V of 1H82) md that this Couit has no jurisdiction to levise his 
Older leiusn g to sot iside an election tboo 3(U)annath v Htv M h De boiiza, 
P I for 189 J p 87 ) loi the same loasou weemnot mteriire with the order 
he has mule thit the ipplicmt shill pay the ootual costs luourred by the 
opponent Tlu rirculat oidei leferred to (No 62 at p 33 oi the Ordet Book) 
deals od1\ with Distiict Couit'- Couits of Smill Causes Suboidmate 
Couitb and Mamlitdais Courts The Distiiit Tunge n the present case is 
neither of the sc md tlu older i m h ive no ij i lication to him He is merely 
a penona dfnnvata md if he ha^ iinhadution it all to award costs, there 
ir nothing to piivent him fi >u) iwatcjiiig thim on the scale he hss adopted 
On this point ot luiisdirtion wo expuss no o])inion is his jiower toaward costs 
has not beei tontosted lute « us 

We dischaigo the lulo wi*-!! losls 

Rukf disehaiged 


NOTES 

[ bco at r !<> icgara- tin qurstion i%^(l.hir iLo luuctionary (xoroisiog certain powers is a 
Court with rift renee to the powtr*, of rfvi>.i n w ippeal tbo following cu>c<i —(1018)14 
M L T i*) M L I (R ligious 1 ndowmc'iits 4ct) (1014)lf M L T , 126 /I M 

L3 227 (Mill wMunKipelities \ci) Ifis lame Besontv Fmperor (1916) 2 M W N 4J7 J 
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OEiGINAL Civil/ 

The Jid Jtili/, /S96 
PRI srNl 

Sib 0 jfABRAN Ki, Cmiir Jusiu i and^iIr Tosik i Sirachly 
Q otdh \i)d is 7 1 1 >v\ j Plauititf 

OdiHi 

HmvAlubhdas Bhaid >s , I’^ofoud lut ’ 

Vtnor —ilinonty, penod of xilurf guardian ha’s once hern appo nted 

although no longer m ecx t nc -Iiidi m Mij ntg Act IK of S75 
Sec i—Gua dtuH and IPi ii Atl VlllnJ S S<f 5> 

Pbe def u#^iit wwsuci ip n i pi m s \ ii le iit d U b m ti lb ilth Auffust 
1B92 h be ng U thtt time 10 >i irs f i„ 1 ight v »r'' pr vi i \v is (282] un the 1th 
Marc^ 1884 i guirdii.ii of his p iiin <i 1 (.t p it) htl b (ii ipp lut 1 Iv in ^rl rif the 
HighC urt but tb guudiinhilU n 1 hirg 1 ti tb i Hi Ju LHI2 ml it the. tuna 
of the extent I n jf tUb ml su Ion th t «vis m g iii bin in xi i i l ilb r Mi s person 
or pr p rl V 

Iltii thit hwiug regird 1 th pro\isi nsef oticii 1 f the ludilu Mij iily Act IX of 
187? tb a t nduit wi still i minor it vli diterf ihi n ti 

Cast* stated ff*» the opinion it tlu Iligh C onit b\ Rust irnii Mn win]i Patell, 
Siond Fudge uii let secti in (lO d tin Piosilmn^ Sinll Cius Gout \ct (XV 
it I8rt2l 

1 This was an aoti in nn i, nr i i sir\ n itu toi lis 001 ditel the 24th 
Ai gust IS92 an 1 inteiobt tin re 11 Its S MI 0 

2 riui deten iant pleiltd ininoiitN ind tiiu tull pivmunt ot the 
pioraissorv note I hold the deft n lint wxs if i,f,o tl th inxking of tlie note, 
and allowing Ha onlv is px>ninil piovei I pxssel > detnt toi Bs 342, 
iDtludirig mteiest in 1 cists cjiitingunt on the opinion ot the [lit,h Court on 
the question of minority 

7 The iefeudant iiiae hoinoo 20tii August lft7J ci Slu ii in Vad 13th, 
1929 At the dite of the L\Huti u of the note lie xs 19 ^exls ind 4 di^s 
old, but it was ciritended tliat he vas a wird of the iligli C'lutt and till he 
completed his 21st vt'A** he sImiuIcT ho cninileiel i minoi under sectiu i i of the 
Ma 40 iit> Act and section 52 rf the Ciuudixn ind \V xids Ad of Jh90 

" 4 The following facts were piovel — 

" (a) Under a decree of the High Oouit iatel tin 4th Miirli 1884 in the 
suit of Harkisondaa l^ranjivandas \ I uibhoiam Pxanjwan^ t one Paihhudas 
*YOvardhanda8 was appointed guardian of the poison lud piopirts ot the defend 
ant lUxhibit No 1) 

“ (b) Under an order of the High Court ditcd jth Mi\ 189U onoBamdas 
Manek] xl was on,his applicxti in appomte ^ ^uaidi m of the di feudant s person 
in pi ice of the said Parbl udas GordhxiuliS B> le same order tlie said 
Parbbudas was asked to hand over the prop rty of tlu defend int to Mr Watkins, 
who had been ippcinted reoeivoi in thi si d High Coutt suit Mi Watkins 
IS spoken of in tha** order as a receiver an 1 not is guirdiin of the property of 
the minor (EiAbibi^ No 2) ' _ _ 

**0euzt Beteronco, No 90978 of 1895, 
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It...... On 26l;h June 1891, the said Bamdas Maneklal was ordered bo be 

^<1 discharged from his office as guardian of defeadant’s person upon his rendering 
accounts to the Master in Bduity. He was subsednently discharged as such 
'^on the 25th June 1892, on tne Master passing his accounts as per certificate 
of that date (Exhibit No. 3). No other guardian of the defendant's person 
was thereafter appointed, and,the defendant was then of the age of 18 years 
and ten months. . 

“ (d) Defendant applied to the High Court by his affidavit dated 19th 
September 1892, that Mr. Watkins, the receiver, should be ordered to hand over 
to him all his property. In paragraph 11 he stated that he had arrived at the 
age of majority and was of the age of 19 years and was sufficiently competent 
to manage his estate without the assistance of any receiver (copy affidavit put 
: in by consent. Exhibit A). The High Court thereupon ordered on the 22nd 
' October 1892, that Mr. Watkins be discharged as such receiver and band over 
> the property cf the defendant to him (Exhibit No. 5). 

"6. The promissory note sued on having been executed *on the 24th 
August 1892, was, therefore, at a time when there was no guardian of the defend¬ 
ant's person or property. 1 was of opinion that the order directing 
Mr. Watkins, the receiver appointed under the Civil Procedure Code in the said 
High Court suit to take charge of the property of the defendant, did not 
constitute him a guardian of the minor’s property (see section 52 of Act YIIl). 

“ 7. The defendant’s solicitor relied on Rudra Prokash v. Bholanath, I.L.B., 
; 12 Cal., 612, and Birjm')hun v. Rudra Perkash, 1. L R., 17 Cal., 944. These 
oases are based on the provisions of Bengal Act XL of 1858, which do not apply 
i to us; and the ruling in the former case is not followed by the latter, the Court 
' holding that it was clear, from section 3 of the Majority Act, that the disability 
of the minority only continued as long as the Court of Wards retained charge of 
the minor’s property and no longer (see p. 949). Yeknath v. Waruhai, I. L. E., 
13 Bom.. 285, is based on Act XX of 1864 which does not apply to Bombay. 

[284] '8. Beading section 3 of the Majority Act as amended by section 52 
of the Guardians and Wards Act (VITl of 1890), I was not prepared to hold, in 
the absence of any Bombay cases, that on account of the mere circumstance 
that a guardian has been once appointed of a minor’s person or property 
. before ho has attained his IStb year, the disability of infancy lasts till the age 
of 2lBt, whether the original guardian continues to act or not. On the other 
hand, looking at the conduct of tlie defendant, the discharge of the guardian 
of his person on the 25th June 1H92, •thp statements of the defendant in his 
^ affidavit of the 19tb September 1892, and the consequent release of his property 
f^om the hands of the receiver, it would be inequitable to stretch a point in 
bis favour. ^ 

" 9. I now respectfully submit the following question for the opinion of 
their Lordships :— . 


.L.S. 21 Bom. 




" Whether under the above circumstances the defendant was a minor at 
the date of the execution of the note of the 24tb August 1892 so as to 
avoid bis liability on the note paused by him. 

Maepherson, for the Defendant:—He referred to the Indiaii' Majority Act 
• IX of 1875 ; the Guardian and Wards Act, 1890; Teknath v. Warubai, I. L. B., 
13 Bom., 285; birjmohun Lai v. Rudra Perkash, I. L. B., 17 Cal., 944; Rudra 
Prokash v. Bholanaih, I. L. B., 12 Cal., 612; Khwahtsh Alt v. Surju Prasad, 
I. L. B., 3 All., 598. 

There was no appearance for the Plaintiff. 
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* A'* ’' 

FaFran, C. J. ;~Tbe qaeation roferred jbr our opinion in this case, 
should, 1 think, be answered in Aha affirmative. / 

Wore it not for the doubt eipressod in Yelfnaih v. Warubai, I. L. B., IS 
Bom., 285,1 should have tliouglit that the point was absolutely clear The 
words of section 3 of the Indian Majority .4ot IX of 1875, in so fur as they 
relate to this matter both in its nriKinal andantended form, are "Every minor 
^ of whose person or property (or of both) a (>ciardian has boon or shall be ' 
* appointed by any Court of justice * * * shall ’ ■* be deemed to have attained his 
majority when he shall have completed his ago of 21 years, and not 
before.” The words added to oh at enactment by section 52 of Act VIII 
of 1890 only serve fo elucidate its meaning wnd m-ikeit on vo clear. [2883 They 
explain that a guardian ad litrmi'i not within the soopu of the section, and 
show that the appointment oi a guaidian, in order to have the effect of 
extending the period of iuinorit>, must be made before the minor has attained 
the age of 18 years. 

Now, ill t'lis ease a guardian hotli of the person and projierty of the 
defendant has been appointed by the High Court by its decree of the 4th 
March 1884. heioro the defendant attained the age of 18 years and the require¬ 
ments of the Huclion have been c impliori witli I can see no escape from that 
conclusion. Tim words of tliu sectinu aio iiee from ambiguity, and we have no 
\vArrant to vary its moaning by loiding woids into it which are not to be found 
ihetein, and thus to alter thu expressed will of the Legislature. 

This view is in accordAiice with the decision in Itudra Prokash v. bholannlh, 
T. L. R., 12 Oal., 613, .md is not, I think, opposed to the ruling in httjmohun 
Lai V. Uudta I*e>1cash, I. L. 11., 17 Cal,, 944. When that case is examined it 
will be found that the rattr decvdendi is that there was no proof before the 
Court that a guardian of thu defendant bad been appointed by a Court of justice. 
Tlio Couit diilerod from the decision in liudra Prokash v. liholafiatk only in 
this that they considered thu .ipjiomtment of a guardian by a Collector not to 
bo an appointment of a guardian b\ a Oouit of justice, a point not apparently 
taken in the former ease. Thu ruling as to the defendant nut being at the time 
of suit under thu lurisdiction of thu Court of Wards, and his majority not being 
uxtended by reason of his onuu having been so, was permissible under the 
section as it was then worded. 


The wording of tiie section has hy Act VIII of 1890, section 5^, been 
altered in that resfioct. If it wen' allowable to have recourse to scefion 52 of 
Act Vlll of 1890 bo ascertain the intention of the Legislature in framing Act 
IX of 1875, the conclusion*! should*dfuw would he that it lutonded the ofleot 
I f any appointment of a gnaidian to a minor and tho assumption bj the Court 
of Wards of the suijerint-cadnnce of his property to he the same, and that such 
effect should flow from the mere appointment of the guardian, or assumjition of 
superintendence [286] by the Court of Wards, without regard to tho eircum- 
stanoe whothetwtho appoirtmont of a guardian or assumptiun of superintenrlence 
continued or not. ^ 


The view which I take of the section was also that adopted hv tl.e High 
Court of Allahabad in Khwahtsh Alt ^ Snrju Prasad, T. L R., 3 All., 598, 
But we hE^vo ‘been referred to a later case, Patfri Partap Narah Singh v. 
CfeatupaZal, All. Weekly Notes (IK91), |). 118 , in which t»ie same Court took the 
opposite view. The Court in the latte'' case would, 1 think, have come to A 
different oonoiuiioD bad it had before it toe language of section 52 of Act VIII 
of 1890. 


It might hftve heeu sufficient to have dealt with this case upon its special 
facts, whiqli show tlftit the defendant continued to have a guardian until after* 
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> he had attained the age of Ktyeirs, hut it k undesirable to have the law left 
10 doubt (so lir as this Pro8i(%nc> is conceinefl) upoo this important point I 
hivo, theiotoru, de<tlt with tbq case in its broader aspect 

StFEChey, J —1 am of the same opiniuii 1 was at fust impressed by the 
judgment of Sii John EoctK Cl anl Mr Tustice Knox in Palest* Partap 
Nnram binjh \ Champalal, A'll Weekl\ Notes (1891), p 118 but upon con 
Sideratiori 1 think that thit judg/nont piooeeds not bO much upon the terms of 
section 3 of Act IX of IB7& as upon i spuculition oi theor^ as to the object 
which the Legislature, in passing the section hid in view 

The language of the section is bowovui too rleai fow such speculation to 
be admissible in ipplying it Speaking gi nei tll\ it piovides that every minoi 
of whose person oi propert> oi both a gu iidi in ‘ has been oi shaU be appointed 
by a Court of justice betoio the minor has ittuned tho age of 18 vears shall be 
deemed to have attained his m ijoiity upon c wupUtion of the ige of 21 'leais, 
and not boloie 4nd wo should not be jusiihed in reading into the section an 
exception tbit this piovision shill not ipplv wliote the certificate bl guudian 
ship was subsequently cincolled 

It the intention of the Ligisiituio in pissing sic^ion 1 ot the Act hasrnot 
been full\ otTictocl by the langiiigo used lie umed\ ib in tho liands of the 
Legisl iture itself But the woid'^ is tlie\ [287] stand ajtpe ti to n e to bo clear 
I igree with tlu Cliiei Justice that they bait been lutdo cleiiu by the amend 
ment of tlio section In sec tun 'i2 oi Act \I1I of IH90 

We iDswer tho question in the ittii iii itivo Costs costs in tho case This 
Will leave the S nail Cause Ciuit tho p jwei to deal with them nuts discietiou 
\ttoine\s tortile Djfcniant M ssas Daflatu and terena 


NOTES 

r This was fill vnd lu (1J071 29 AM 672 (1907) 110 0 169 (]90J)d6Cil 766 

Ste ilso (1900) I R 46 (1907) 11 B m 590 (miiionlv not erntmued wbc ii irdiE is 

a6tncho and) (1911)14 10 101 (Oudh) (1 Ml) 3b Mai 907 P 0 ] 
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Sir C liARRAR Kj Chii f Tlsiice and Mu Tusiici! Straohei 

Velji Eliiji ’nd Co . Claimants 

msits 

Bharmal Sbiipal ind Co Attaching Creditors 

Contiguor and eotiitgnee —Otods eoniioned to agent for sale oncommtsvon — 
Bundts dtawn against goods and paid hg agent Uatlway reoetpts sent to 
agent—Eguttable assignment of goods by const jnor—Goods attached 
by judgment ereaitor of oonsrgnor —Claim by agent — Priority — 

Civil Prootdwe Code {Aet XIVof See 2W 

One Ukerda Punja it Viramgam consigned certain bags of eeed to Velji Hirji end Go at 
Bombay for Kale on eommis ion and drow kundis against tha goods for Rs 3 200 which at 
taia request TtljdHirji and Go accepted and paid on receiving the railway receipts by post 
Tho goods were to be sold on arrival on Ukerda Punj a's account and the proceeds credited to 

* Small Cause Ooor^ Baits, Nos. 4713, 4714 and 47i3 of 1696. ^ 
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him iq ag-unst the advances made by the piymeut nf the luindti On the atnval of the goods 
it Bombay they vote att iehed by Bh umal Bbnp il uid Lm who had obtained deocees against 
Ukerda Pnnja • ' 

Held that Velji Hiqi and Co wore eutitlod to the gefids Tney had made specific advan 
008 against the goods Bh mnol Shni d nul f > is itticbing creditors occupied the same 
position as Ukerdi Puujahims If tnl hil n I tt r Uim to th go ds than hejitd *nd if 
h( had ittompted to piovonttbi giids leicbiii^ the biiifl‘> f Vtlp Hirji uid Oo who at his 
request bad made specific idvanies iginistlb ni ho wculd hive bicii rcsti iinodbvinjapotion 
ITell also, that at the diti cf ittichmcnt th d viirt. iii p s hsi u rf Uktrdt Pnnja 
by the railway company on % count cf r' ii I ns) f i \ Iji Hir)i uid C in the stnsein 
which that oxprcsstoudq u cd lu se i u -SO f tb < \il Preodure ( dt {\ \I\ <1 1883) 

Tras was a caso statud toi the upiniou ol thi Hijii Couit undui section 69 of 
the Pieaidency SmallOtiiseC >uic Act hy [288] Mi Rnstoiu]! Muiw nji Patell 
Acting Ciiiet Judge, m thi toUowirit teirus 

These were thioedaitnints uotius issuid undei section 21H oi tht Civil 
Proceduiu Code cilli ig u]!iou the itticln i{, cioditois ti show ciusu why the 
ittachnient *lovied igiiust jbJ bd. ol caslc set 1 in the jiossession of the 
BD ar d C 1 Riilway "hould not b loin ved i id wliy the sii 1 coods should 
notiie handed ovet to the cl inn ntb who wtie the cor nces undci the tail 
y\ lY itf ipts ind hil m 1\ need R J 200 on tht stcinity of the siid leceipts 
One T kord i Piinii hil cousi,.nt 1 the ^oods tiom Vii ini„aiu toi silo on 
cumiuis ion in B uihiv h\ tlie ci iiiii luts nil diawn toui nu/ifu i(,aiust the 
struefti R*- 3 200 \t the c >ii i^noi s i i |uuat the cl iruinlshui iccopted 
in 1 p nu tht f/Mitdts )i intiyinp tic i iilw ly leccipts by post Ttic lods 
lepiestiited hy the loceii t wi le th n m ti insit and had not ailived in Bombay 
The silt Ol the ^ools u uiiv il wis i i ic luilo on i count in 1 it tlie nsk ol 
the iousir,noL end tiic piocoi Is thoiuii ciuditcl t > him ib at,iinst the uivanco 
) nib di bit 

On fne eiiJeucu I y\ is it ipin cm th.l the clumvnts hid in ide an 
iivantehy the pntiici 1 rl theif it ^ iUO it iinst the i iilw u ucciptb 
loi 187 1 igs ml ol R« 1 000 i^iii st Ik leceipts lot I/O hags 

The I iilw ay leceipts wciie in too usuil n m id ipted hy tne B r> and 0 1 
ind the Rii]iutina Maiw a Riilw lys ind were headed Croods tecei|it note 
Tlui mit ml pirtitu wis as follows 

Biccnidtr mJunj th uiid rin uti n 1), d 1 r nviyincobyg d lruii,ciiisigiicd 
to i^tl] it t iinic Riidg aliti I Ib rilwiy ipiiyi rv to ifs If tbo ri„bt li fu lug 

t dolivir the gccds with ut Ibt pi dn t ii >f .h rc ipl i uut 1 tb ,) r ti iitiibd ii ith 
spinion to i<'cciv< them bis given ui.uidcniun;} t the sit f i Li n f lb riilwiy If the 
tisiaucr dois iijt biinbcll it ifli be mu 1. ulor icqu f rdliv ly t tic pti rn to 
whom he wishes it midc 

The goods ailived in Bombay cn oi about the 22nd \ui,iisfc 1890 mil 
were immediately iftei attaohod hy the fiim oi Bhiini il Shiipil who had 
obtained three decieos igainst tlie c iusI{,dui IkeidiPuiii The cl u in ants 
tiieo applied lot the icmuval [289] ol the att ichmuut aid bibed their 
claim (1) on being holdets oi the i iilway lecmpls representing the bud goods 
(2) on haling advanced moneys on ihosocuiity ol tl i same lud (-t) on hiving 
the pioperty in the goods tiansleiied to kliem hy the delivery of the Railway 
receipts Then* counsel contended th it the i ulway ceoipta were documents 
ol title, or documents showing title to t,oods ind lehed on section lOb of the 
Contract Act (IX of 1872) 

No O'* idenc i was laid befoie me to piuve my custom or nioicantile usage 
to show that me^.haDtB m Bombay h id in making advances on the security of 
railway receipts, mvawably recognised those leceipts as ‘doouments of title ’ 

a 
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" I was of opinion that tbf) circumstances of the present case of an advance 
•.made by an a^'ent for his principal on the faitb*of the railway receipts did not 
|lall within tlie purview of either section lOB or 178‘ of the Contract Act; and 
/that these sections did not app'iy. In the absence of any speciho provision of 
the Contract Act, 1 applied the principles of common law as they stood before 
P the passing of that Act; and J, was of opinion that the railway receipts were 
not ' documents of title ’ or ‘ documents showing title of goods.' 1 also held 
' that by the mere delivery of the receipts to the claimants, and the subsequent 
?V advance made on them, the consignor did not transfer any possession to the 
^/ consignees. 1 bold that the claimants had neitlier actual nor constructive 
5 possession by attachment of the poods; the possession of'che carrier was the 
possession of the consignor, and not of the consignee, the goods having been 
carried at the risk and on account of the consignor, and not at the orders of 
Irthe consignee, 

|v " I was of opinion that such railway receipt8'‘^could not be placed on a 
Hhigher footing than the delivery orders issued afler the arrival of the goods at 
'. the railway station which in the ease of Coventry v. G. E. Railway Company, 
V' 11 Q.B.D., 776, Bi«ETT, M.R., held to be non-negotialik) instruments that dii^pot 
)'.• pass the property to the pledgee. The wording of the delivery orders in that suit 
' was certainly much stronger than that of tlie railway receipts [290] in ques- 
> tion. 1, therefore, held that railway receipts could bo regarded only as tokens 
^},of authority to receive possession, and that tlio> did not operate to transfer 
possessiiin, and relied on Farina v. Home, 16 M. k W , 119, and McEwan v. 

2 £1. L. C., 309. They could not bo likened to bills of lading and could 
\ only be treated as delivery orders or dock warrants at common law, which, as 
5-^ PaBKE, B., said in the former case, were no more than an ongagenient by tiio 
wharfinger to deliver to the consignee or any one bo may appoint. 1 also 
f:, relied on the G. /. P. Railway Company v, Hanmandas, I. L. E., 14 Bora., 67, 
Vthough it was restricted to the construction of section 103 of the Contract 
t Act as regards an unpaid vendor’s right of stoppage in transitu, as the reason- 
i ing of Sir Charles Sargent seemed equally applicable to the circumstances of 


tbe present case. 

‘I held, therefore, that the claimants had no lien against the 562 bags 
^they claimed, and that they failed to establish any right to the possession of 
:• them as against the attaching creditor of the consignor; and under section 2B1 
l\ot the Code 1 disallowed the claim. 

‘•Z “ At the request of the counsel "ton the' claimants, my judgment was 

.'/delivered contingent on the opinion of tho High Court. I beg to invite the 
r-opinion of their Lordships on the following questions submitted on behalf of 
;*the claimants;— 

*' 1. Whether the possession of the railway receipts, coupled with the fact 
of the olaimants having made advances on the same, did not, In law, give the 
.-claimants the right to claim the goods represented or covered by such receipts 
^'wholly or to tho extent of their advances. 

% . " 2. Whether the possession oY the railway company wan not the posses* 

.^/eiOU of the claimants after the consignor parted with the railway‘receipts and 
^obtained advances on the same. 

r “ 3. Whether railway receipts in the hands of a oommission agent, who 
had made specific advances against them, are not documents of title, entitling 
the agent to claim the goods covered by the receipts against a jCidgment'Creditor 
...Of such goods. , . . i '.. • . 
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C291] *' 4 Wbetlier tho claimantb obtainw aov ben over or property >n 
the goods represented by the ^allwlv reoeiptsfuo the seoarity of wbiob tbe 
olaiDiantfa made specibc advances ^ 

‘ 0 Whether, on tho lmt> found thj Oonit was not in oiior in disallow- 
ing the claim ' ^ 

Lang (AdvooatC'Geneial) an i t/aep&iiSMi, for the Cl iimuits — Tbe’ower 
"Court has failed to see tho leil ). intiritheci.se Theiu is a good equitable 
ashigumeut of the goods to n< Tho consi >noi h iviiih luducod us to pay the 
bills could not have stopped rt o go >ds Tho afticbing cioditois c in stand m 
no bettoi position tTi in the aebtor tin oa^ijno Meqji llamraj v hamjk 
Jotta 8 Bom H C Rep {o (. i; '(/) Whitwoith v Gaugatu 3 Haro 
416 Lutschu y Comptoii 1) hscontpU 1 (,) B D 709 Thtu cm be no 
doubt that tho ariaugeuKiit viastliit ->11 pa^ lug ttio wo woie to got tho 

goods-/lanAeit V Alfaio.CQih D 7H6 

ScoM fof tho Attaching Cleditoi Th<=» idv.iuemthiscise wa not against 
thogoodohutagaii si theiulwix wioipls Tinsdistinniiishestlu t isi horn Megji 
llan^ aj y liamji How II H p i f) 169 So again 7v«/sc/n> v 

Cmnptoir D Tjs ompt( 1 Q B I) 709 1 rlisfir uishaVrlc is the idvmct Mieie 
was igiiiisl tho Hill of I uli ^wh<’ s 1 1 0 •^\mb >1 of tho n 1 J1 at comino 1 1 1 ’v 
whetoas lailvinv lecoipts lie indei'hodcoi 10 ns ot this Couit notd ouments of 
title hat km v Alfntr s m n \ i i\ nn is it shows possession is i (ondition 
I ecedont to a Ik Th*. J iiuiint iris ilviiiced hismonoN igainst docuniont*' 
which uowcithloss 

L0M9, in lejity Thu lull^,t his lull il il b\ tho i^iiumunt the payments 
w01 e made lor he go ds Tlu'. 1 potilic tppropii itum in out favoui Ex 
puUt liann^t In k Itjpinf ck 2 Cb D i 7 b il p 787 

Farran, C J Thu os ir t lo li 11 latu o'- liutwoon the pai tins in this < aso do 
nut Sion to have buci h me 111 1 inn witili iilhciunt distinctues., ny thecouusul 
o) ph tdei who on bolnlt ol the cliiinuis \>i r ntod tin punts tor his consi 
delation to tho lemnod Ciiiot Julgi ot tho Smill Ciuso Couit 

It M puais item the ci'^o isstnted tiiat t no I koidi Puni i tonsigu d the 
in quasi ion iron) Vuaingiin lo t’u cl inn [|292] ints Yelp Hup an I Co, 
Bomb I 01 silu ju (oniuiKsion 1 y tin littoi inidicw foui hundis igamst 
tho line It , agiiust thog u>l whu li / Mtuiis the cl inrunts hmi iccoptodand 
paid on loceiving tho lailw ly iia.ipls b\ post On he ariival of the goods in 
Bombiy Lhumal Sbtipvl Aid Co Vh \\ 1 i judgment cicddois of Ckeida 
Puiiia, alitaolied the same as hu)>iopuity ol then judgment d( ntoi L'huiontost, 
tlieielote lies between the judeuieut t edit us of likeidu Punj 1 on tho one 
hand, who have attiohod (be goods, ind tno claimants him d Yelp Hnji and 
Co wlio have made spcoibc adi inci*- agiinst th*^ goods on theolhoi uand 
The claimants firm have leithei sold the goods to a purch 1 >or nut jltdged 
the n to a third paity so nej.thui seition 108 nor scition 17S of the Coiitiact 
Act has anf boating upon tbo caso On the other hand tho hi m ot Bharmal 
Bhripal and Co are not eithei unp id vendors of the goods buokir „ to stop them 
m tiansitu undoi*section 101 oi the Conti ict \(.t 11 aio thuy jiurchasers nsr 
pledgees of the goodb They simply occopv tlio position of altaciiing creditors 
What that position IS, his been pointed wiU gieat oloariieba by WestbopP, 
C J mthe caseef Z7«ns/flj V hamji J lio.HBom H C Bop , 169 They 
occupy exactly the s .me position as then judgment debtoi Ilkorda Punfa him¬ 
self They stand ifi bis^shoes and are in no bettei and no worse situation with 
leferenoe to the goods in question than he would have been m had he sought to 
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prevent the fjnods reaching tlfe hands of Velji Hirji and Co. It is to our minds 
^ oloar that Ukerda Punja, ha^ he attempted to prevent the goods reaching the 
t hands of tiie claimants, who had made specific advances against them at his 
' request, would have been prothptly restrained m the attempt by an injunction. 
The case ol I/utsaher v. Gompioir J/Esoompte dr Parts, 1 Q B. D., 709, cited 
by the Advocate-General, is, in ,our opinion, exactly in point There the equitable 
agreement was 'to jilaee the hiU of lading in the hands of the firm who had 
made advances against it Here it is to place the goods in the hands of the' 
advancing firm Mr. Scott, with extreme ingenuity, contended that the 
claimants' firm made the advances, not on the goods, hut on the railway receipts, 
and. tliei etoro, advanced their motif ys on worthless documents which are not,like 
C293] a bill of lading, symbols of the goods at all Wo do not so read the 
case Its third paragraph sUtes that Uker la Punja drew against the goods, 
though the time wiiun Velji Ilirji and Co to accept and pay the kundts 

so drawn was on the receipt of ‘'hu rallwa^ roeeipts The rest of the para¬ 
graph (3) makes this still more deal. The sale of the goods on airival was to 
botnidu on account of tlm cQii-,ignor, and the jnoeeeds thereof credited to him 
agiinst the .xdv*ncns The .fudge no doubt goes on to say “On this evi¬ 
dence I w IS of opinnm th it the (daunants had made ai' advance hy the pav«uent 
oi the hundi'. ol Ks 2,200 ag.iiust thu iiiilw.iy ujceipts foi 3H7 hags, and of 
Bs 1,000 igaiiist the receipt foi 175 h, <shut what Ukerda Punja drew 
against were I'le g )uds, ind the claim ints were to he ]).ud their advances out 
of tlie piocei ds of tlie goorls The ieiinoU .Judge cauuot, we think, bo taken 
to mean tint he was nt opinion that thu duiintntb had made the advances 
. against thu railwiy receipts, hut that tlie particulai advances which ho letuis 
to wuru madu igunst thu ,?oods specified in the particular railway rueeipts 
whidi he meutionb. 


It comes to this that hv igreemeut between Ukerda Fnnja and the 
ohu'u lilts the 1 ittior woie to make advances igiinst tlio goods sjiecitind m the 
railwa\ locuipU v\heu thev received such iuceipt‘', and were to pay thonisulvos 
thoir advances out of tlie pioceeds ot -.uch goods when they received and sold 
thorn. Wu cannot doubt hut th it tint agioeineut uonstituitod a good equitable 
chargo uiuin the goods as between Ukeidi Punja and claimants’firm when 
' the lights of thud jiarties did nv>t inteivene We have already stated that 
thu alt lohing urnditus are but the aUrret/o toi this purpose of (Jkeida Punja 
No argumuiit was addrussod to us by Mr »Scolt based upon the wording of 
seotiun 2rt0 . t tlio (IimI Piooeduru I’odo Wo do not, however, think that it 
otfors anv ditticulty as iii the viow 'whicii wc take of the case wo find do 
d tficultv in holding that, at thu dato ol the attachment, the goods were in 
possession of Dkurda Punja by thu railway company " on account of or in 
ti ust foi ” the claimants in the comprehensive henee in which that expression is 
used in the section We m iioe the point lest it might he thought that we had 
' ovetlookcd it The only doubt which wo have felt in the matter is whether, 
as the C394] aspect oi the case, which wo have been above considering, was 
; not probuntod t > the acting learned Ohiet ,]udge, and was probably not present 
, to hib mind wlitui he was stating the case and Iraming the questions to 
h,e submitted to the Court for opinion,^ we ought to give ouu opinion upon it. 
But wu think (hat, as the question (5) “ whethei on the facts found the Court 
^ was uot in error in dismissing the o’aim “ is in the widest possible terms, 
we are at liberty to determine it, and as the facts are all before us, that we 
ought not to make shijiwreck of a good cause upon the rock of overfine 
teehnicality by refusing to entertain it. We answer the. fifth question in 
the affirmative, but do not consider it necessary to snefwer the other questions 
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sabmiiitied for oar opinion, as oui answer to the nftb quostion is sufficient to 
dispose ot the case Gosts^ of tbb reference vi lU lie costs in the case 
Attorneys for thqi, Glaimants — Messrs \dagfmlal and Buatomji 

Attorneys for the Attaching Grehtois —Mossts Chttmi, Mottled and 
Malvr 

_______ • 

NOTES * 

[This vas approved in (1910) 21 M 1 J 413 See Usi (1907) 1 b L B 1 ) 

(21 Bom 291] 

ORIGINAL GIVTL 

fhe 26th September I 'iJO 
Prlsent 

Sir G Ijarran Ki Ghili losiici anh Mi iLbritP Siracufy 

• _ 

Impetial Bank of Peisia PI iiutifl 

1 }SH<1 

Patteeband Lbubchatid Defondaut " 

Ilundi —PrZi of exchavoe by holdfrnnd tndofsie payte and in 

doraer- Pic^entmt at to aeeepbn Lotal ii^aijea’i to pr smtment Osaqt of 
pieamtment at Buihiie —Neqotiahlf [wtruments Aot (A'Af / of 

IhSl) S^cs 70 /J 

The plaintiff s hildtr uid indors e ol i kiindt dnwn on me Ilaji Mir/. &u d defoudsiit 
IS md indorher to recovei Bs 1 193 4 0 on a hunm which hil leen di honoured 1) 

the loci ptcr 

li was foanl by the Court ( 1 ) thil th< to il ii ipe it Bashm w is to present the hiindi 
foi fiMUcnt nt the bank and f i the ic ept r t e ill it the binl it diu elite ind effect 
ottleiopnt (i) that the hundi in que u >n w » pre'se.ntc 1 f rpiymeutt the snth ruedsgml 
of the aecoptor it the Tiink onthi luidet (3) thit tiio siil ig n refuse 1 piyuieiit 'ind 
inf rine»d th bitik uhit th i ee^ptir wmld u t pi> ihs hundi It was irpuod that pros nt 
mint it the bink was not gnel or sentin nt h ivitig le i 11 s etiju 70 71 and 137 if 
the Negotiable Inbtmments Aet (XXVI of IK^l) 

deld that the local usage made the pit nlmcut a gicd pie> ontmriit 

[295] Gasb stated fo*" the opinion o(tho High Court In Rustornn Mciwanp 
Patell, Acting Ghiof Judge "Bomb y‘Small I tuso Gouit undoi sertiejnbQof 
Bin ill Gausp Court Act (XV of 1882) — 

" 1 This was a* suit by tho holdei- and mdoiscoe ol a hundi wnfton in 
tbe Persian character and drawn in Bombiy < n one JI iji Mii/ Alimod bliira-si 
foi 350 tumans payable fifty dayo after date The defenrlai t was the paiee 
and the indorser of tbe hund- The plaintiffs sent the hvndt finm Bomb n to 
their branch bank at Bushire on the 4th of August 189’) On that dav tbe 
acceptor refused payment, and plaintiffs after due notice to tbe defendant in 
Bombay filed this^suit to reom er Bs 1,193 f 0 as on i dishonoured hwidt 

"2 The‘case first came on for heiiint^ on the Ixch Mi\ 1896, when the 
only defences rcised were want of notice of dishonour and payment of tbe 
kundt, eitbei in v»hole or in part, bv tho acceptor On the application of the 
defendant’s solioitoi a commission was issued to Bushire to prove the plea of 
payment_•___ 

* Small OauiM Court Suit No 95/6614 of 1896 
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" 3 On the return of tl^B oon)mi<ision evidencOt the suit was heaid on 10th 
August last when the plea o^piiNment wis abaudoned by the defendant’s soh- 
oitor and i fresh defence i aiaed denying that the pi'esentnaent for payment to 
the aooeptoi was made as required h> the Negotiable lultruments Act (^XYI 
of ISBIj 

" 4 The plaintiffs relied on the evidence of tlie manager, accountant and 
4lerk of the bank at Bushire as taken on commission on the defendant’s behalf 
and I held as proved (let) th it the kundt vs is presented for payment to the 
authorised agent of the acceptor at the bank on the doe date, (2nd) that the said 
agent refused payment and informof the bank that the acceptor would not pay 
that hundi, (3rd) that the lociil linage ir cus'-otn it Bushue was to present the 
hundta for payment at the hank ind for icoeptoi s of hunfits to call at the bank 
on the due date to effect settlement 

"6 hor the defence it was argiud thit teiding sections 70, 71 and 137 
togetbei the piesentmont at the bank could not bo held valid and that the suit 
must fad This defence was disaliovied is 1 hold that the 1 ittoi pait of section 
137 should bo leid with [?96] the pioviso to section 1 which provides that 
noth ng contained m the A(t itfocts in\ local usage relating to any i{>Btru 
ment in in orientil languige I wis of inion that in the case of native 
hvndta the rules of nnghsh law weio not stiittl> ipplicable, and gaveiudgment 
for the ptaintifl 

“ 6 At the request of the defend int s solicitoi 1 bog Tospeotfully to submit 
the following question for then Loidships opinion 

" Wliethui, under the circumst inces hetemahove mentioned and refeiring 
to the proviso as to local usage in sectim 1 of tne Act the presentment at the 
bank was a presentmout tnit sitished the lequiieinonts of the Act 

“7 The defendant has pud int) Couit the amount of ludgmetit and 
professional costs, with Bs 50 foi costs of roferoiice 
Maophetaon apfieaied toi the Plaintiff 
litanson fc r the Defendant 

FavPan C J A» we leul the i ise the local osigG^or custom found to 
prevail <n Uushiio does not exclude the usual piesumption which locords with 
the law as laid down in section 75 of the Negotiable Jnstriimonts Act that 
what a poison cm himself do he cm do by an luthorised igeut 

Beading it in ^h it light we have no doubt that the local usage m this case 
makes the presontmcit i good piosontment »nd thit the question leteiied 
to us must boansweiel in thi afhiini,tivo , 

Costs of lefeiaoco to b( lostsi i tne suit ti bo taxed as on the otigmal side 
of the High Court 

Attornevs for tlie Plainoiffs —Mossis Ciaiqit, Lynch and Owen 
Attorneys foi the Deitnoiiit Messrs Chaik, Walker and Smetham 


J 
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^ 1297] INSOLVENCY JURISDICTION 

'The S6ik Fehtuary, 1897 ’* 

PRIiSENT • 

Mr JnsTiGb Stbagbey , and in appeal before Sir 0 FaBban, Ex.« 
CBIBP JUSIIGP, AND Mil JUStlCE FULTON 


Re Aranvayal Sabhapatihv Moodhar, an ad]udged Insolvent 
Earamalh Jooaub and another, Petitioning Creditors 


, - 

lnsohmcy-^A3jndtcatton of tmolvency—Coffeurrmt ptoeeeHtngs in two IneoU 
vent Couth tn India—JvnsStciion— Distretion of C(utt to uhteh lecond * 
appheation for adjudication oidir m maae—A(t of tniolvniey — 
Departure /tom junsdietton with intent to delati ereditori- 
In^tan Insolvent Act 'btat 1! and 1 * Viet o 2l), Sec 9 


On tbe 2<Ird April 1896 A was adjadgod insolvent under nectioii 9 of the Indian Insol* 
vent Act (8tatt Hand 12 Viot, ( 21) by tho Court f r the Rilicf of Insolvent Debtors at Bom* 
biy afibo inttanreof certain crcditorBreeidint in Bombay Pe sobscqucntly tookontamlete 
annul the order of nd^ndication on tbe ground that at the date of th« E>ud order he had alrt idy 
(me cn the <ilb April 1896) been adjudged an insolvent by thn Jn^olvincj C ourt at Madras. 

Held discharging the rule that tbt pri r idjudication of the HtdrasG urtdidnot 
deprive tbe Court at Bombay of jnrifadiclion tu adjudiciite him an insolvent at tho instance of 
a Bombay creditor The latter Court however was not bound under section 9 to make such 
order but had a discrotion to rtfuso it if hiving regard to all the oiroumstanoeii of the oase 
t considered that adjudication in Bnmbty would be useless 

Subsequently to tho ordor of uljudication in Bombiy and while it was still in force, the 
ini ihent obtained hia personal disohirge in tbn Insolvent Court at Madrss under stctiun 49 
cf the Indian Insolvent Act 


IVekf, that there bting no long!r any ground for apprehending that the proceedings in 
the Madras Court would be discontinued the pr teedings in the Court at B imbsy should be 
stayed leaving tbe Bombay creditors to take such bteps in Maoras as thiy might think proper. 
It would not bo just orrquitablo to allow the proui dings in both Courts to go on o incur ontly 
As tbe proceedings in Madras wi re prior in tim and all the rssets of the insolvent were 
vested in tho ofhci il asbignec there tho Court at Bombay ought to yield to the prior claim of 
the C ourt it M idras 

A debtor in Bombav summoned his creditors to a moiting fixed for the 281b Much 1896 
He bttendod th at meeting which vi^s adjourned fo the 10<h M areh and at the adj uriiod meet 
ing 1 C submitted a statement shewing that he had a sum of Rs 11 000 in cish in his bends 
Iwn of his creditors asked him to give inspection of hiB Bimbsy bo ks of aoi ants but he 
refused to do so A farther meeting was surom ned for the 8th April On tbe list Mirob 
or 1st April two of hib Bombay onditors served him with a sumtnonb tn in ac tic n of debt. 
On the 6th April he Ipft Bombay for Bell cry taking the sud sum of Rs lx 000 with him in 
order (as he admitted) to prevent the said two creditors fr m attaching it 2he creditors 
attended the meeting of the 8th April, but it was dissolved when it was discovered that A 
had left Bombay The books were n it produced 

( 198 ] He d, tba(under these o roumstanois tbe Court was lustifi d in concluding that A 
had left the jurisdiction of tho Court with intent to defeat and uclaj hiscreditoca within tha 
meaning of section 9 of the Indian Insolvent Act 

On the 23id April 1896, AranvavU Svbiiapathy Moodhar was adjudgedl 
insolvent under seoaon 9 of the Indian Insolvent Act (Stat 11 and Id Yiot., 

0 21) at the instanoe of the petitioning oredifors, Eararaalli Joosub and Nur 
Mahomed joosub by tb# Court for tbe ^liaf of Insolvent Debtors at Bombay^ 

10 128 
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^ ^otiad (1) that he faiied to attend a meeting of*hia ereoitors nked for 
April ^96, (2) that\oQ the 6th of April IB96, he departed from hie 
basinem with intent to defeat or delay hia creditors, and (3) that he 
00 the same day made a fraudulent assignment of a sum of Bs. lO.Ql^. 

On the let July 1H96, a rule was obtained on behalf of the said insolvent 
' calling upon the said petitioning creditors to show cause why the said order of 
the 23rd April 1H96, should not'he annulled or set aside on the ground that at. 
^the date of the Bombay adjudication he had already been adjudicated insolvent 
Uy the Insolvency Court at Madras 

On the 2Bch August 1896 the rule came on for hearing 
' AtAnkir for the Petibioniug Cieditors showed cause against the rule — 

^ Failure to attend a meeting of cieditorsis an act of insolvency— Ex parte Beer, 

1 Mont D and De G . 390 


This Court has jurisdiction bo make an adjudication order against the 
insolvent, althongh the Inaolvenov Court at Madris had made a similar order 
so far back as the 9th of April 1896 —Ex patte McGulloth, 14 Cii D , 716 , Ex 
paite Hobinson, 22 C\x D 816 

It 18 clear from the affi 1 ivits that the insolvent did make a frauCulent 
assignment ot Ba 10 000 

Maephtrson and i>eolt, eonrra —Where there has been one adjudication, 
fha Court undei ordinat> circumstances will not m tke another— Royal hank of 
Seotl ltd V James Cvthbcrt 1 Bose 462 at p 478 Section 7 of the Insolvent 
Act 18 similar to the'Aot under whicli that case was decided The vesting s 
imperative All the assets of the insolvent have already vested in the ofihctal 
assignee at Mid [2991 ras, B>»il theie is nothing nowon which the vesting 
order made here cm operate Thoie is no reison why there should now be a 
second adjudication If it is suggested tliat it will be hard upon the ciediturs 
to have to go to Madras to ojipose the insolvent s discharge the answer is 
that, if this adjudication is not revoked, the creditois will be able to oppose 
hiB dischatge and proceed against him under the criminal soctions of the Act 
in both places which will be unfaii to the insolvent 
* STltiCHFy, J —This IS a lule granted by me on the Ist July 1896 at the 
instance oi Aranvayal Sabhapathy Moodlur, who^on the 23rd April was 
adjudged h> Fulion, J . under section 9 of the Indian Insolvent Act (Stat 11 
and 12 Yiot, c il) to hive oommitted an act of insolvency, calling upon the 
petitioning creditor to show ciuse why the order of adjudication should not 
to revoked , 

At the time when the order was made, the Court was not aware that on 
the 9rh April the same debt >r had already been adjudged to have committed 
an act of insolvency, and hit a veating order had been made by the Comt for 
the Belief of the Insolveni Debtors at Madrao The circumstances in which 
the Older of the Madras Court was made are stated in my judgment of the 
11th Auc'ust granting an applicahon t\ the ofhoial assignee of Madras under 
section 278 of the Code of Civil Procedure for the release from attachmenc of 
property which, after the vesting order had been attached in execution of the 
decree in Suit No 181 of 1896 (ante, p 205} The petition upon which the order 
of the 28tb April was made is supported by afiidaiits which, if I believe them, 
disclose ample grounds for an adjudication under section 9 of the statute 

The main ground upon which I am asked to revoke the order is that after 
the Madras Court had adjudged the debtor to have committed an act of insol* 
venoy and had made a vesting order, a second adjudication hy this Court should 
aot have been made and ought not now to be oonfanued. Having regard to the 

i • >>* 



,:B:atToiC8( 


<^« tie llsSlmTiJOAB&APASHY ICOdDLIAB 

V< J t i 

oases of JS^a; parts AfeOttZfoe^, 14 Oh D, 716/£;x parts Bobinson, SllCh, 
and In re Artola Her [800]n»a<tos, 24 Q B B , 640. I am gatufied tUhll 
Oourli had jurisdioliion ttf make its oidet of adjadioabion, noH^tbstanditig f>hf 
prior adjndioation by the Madras Court Those vieie decisions under the Bnglisl: 
Bankruptcy Acts of 1869 and 188), but the pi inoipies upon which they 
based appear to me equally applioibla to case^ pudet the Indian Insolvent Act 
Indeed, the jurisdiction to make the older wns not seriously contested in thf 
argument at the Bar, and the substantial ountention on behalf of the insolvent 
was tHat the Court bad^a discretion in the mattei, and that in tlie exercise 
that discretioD an adjudication ought not to he miide after the Madras Court's 
order. On behalf df the petitioning oreditoiiit whs not contended that, assum*^ 
ing the Omrt to have jurisdiction to make tlie otdoi, it had no discretion toj 
refuse an adjudication upon proof of the facts roquii'ed by section 9 ui the; 
statute. That seems however, to ha impliod bv the decision of Mahriott, J 
in In ike maUet of Ihuekn Lhagvandtn Harjtvan, 1 L K 4 Bum , 4H9 Ha 
held that the words "it shall he Uwlul ioi the Court to idjudge that soebt'* 
person has committed an act of insolvency ' were not intended by the Legislature ^ 
to give the Court a disiietion to adjudicate or not accoiding to the oiicum* • 
starwes of each particular case, but that "inasmuch hs they confer on the 
Court authority^to do a judicial act in a oeitain oa^e, tiny make it imperative 
on the Court to exeicise that authority when the case aiisus, anJ the exercise of « 
that authority is duly applied lor" As luthority for this conclusion he relied 
on the case of Julius v. 'Ihe hishop of Oxford, Ap Ca, 211, in which the 
effect of the woids in a statute "it shall be lawful " was discussed by the 
House of Lords It appears to me that his application of the principles 
established b> that ease is open to question None ol the judgments la> down an 
absolute lule that where the wotds ‘it shall be lawful” ooiifet on a Court autbo« 
rity to dc a judicial acb in a certain case, thej make it imperative on the Court to 
exeioisu that authority when the case aiises, and the e'^orcise of that authority is 
duly applied for. What they lay down is that the wotds themselves aie always 
pe*'missive and enabling, and never imperative, but that the context, the 
sab-C30l]jeot*matter cl the statute, the natuie of the authority or the thing 
authOMzed and all'the surrounding oitcumstances may show that the Legislature 
intended to couple with the authoiity a duty to excncise it when invoked. 
Whether the Legislature intended to create an imperative dntv or to allow a 
discietion in the matter, depends upon the nature, the objects, and the con* 
stiuotion of the statute itself, and not upon the enabling words " it shall be 
lawful" which create the authority. It was further held that it lies upon 
those who contend that an ohfigation‘exists to exercise the aubhoiify to show 
in the oircomstances ol the case something which cieatos this obligation ,^ee 
also Jn te Baker, 44 Ch. D , 262 ^ 


The question, then, is whether it can be inferred from the nature and 
objects aud construction of the Indian Insolvool Act that the Legmliture 
intended the exercise of the anbhoriby created by the words in section 9 " it 
shall be lawful” to be a duty in tlie performance of winch the Court was to • 
have no discretion. Now in England, i^o rloubl, under the 13 Eiiz, o 
which enacted thin the Loid Chancellor, upon oomolaint being made to hiOM 
against any*bankrupt, should have "full power and Aulhniitv” to issue aj 
commission, it was held iu the case of Aldnman liaekwell 1 Vern , 152, in? 
16^8 that the Lord Ohanoellor had no discretion, but was bound to issue that 
commission In later oases, however, it was held that although a oommissioni 
of bankmptey was a matterk>f tight to the subject, still the Court had a larger 
discretion to prevent*i>rooeediDgs in bankruptoy being taken for an impmpo ^ 
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or a pnrpQfle not oonneoted with th^ legitimate objeote of a oommie- 
||ei6ti—Tate Lo^n Baokmpt^y (Srd Ed.), p M. Uoder the Bankmptoy Act. 
1861, It was belo that the oommisBioner had jurisdiotion to refose to adjudicate 
if he knew anything which mide an adjudication improper —Bx parte National 
^ Bank of England, L B, 4 Cb , 63 The terms of section 8 of the Bankruptcy 
Act, lb69, were far more impetative than the “it shall be lawful" of section 9 
of the Indian Insolvent Act they provided that the Court, if satisfied with the 
proof of the petitioning creditor's debt, the trading [802] if necessary, and the 
? act of bankruptcy, ' shall adjudge the debtor to be banKhipt " Yet in 0x patie 
\ itr%gsto"ke, 4 Ch D, 348, the Couit expressly i efrained from holding “ that 
n the order foi adjudication is to follow as a inattei of com so when the statutory 
I requisites are proved to exist, and suggested cases in which a discretion to- 
I refuse the order might be exercised In Ex portc MeCulhch, 14 Ch D, 716, 
^ the Court went fmtlier, and not only refused to hold that section 8 “ made the 
I adjudication sj dearly ix debtto jualttttx that the Couit bad no^dibcretion m 
k the matter," but held that notwithstanding its terms, the Court V retained its 
« old jurisdiction to refuse to mike a mau bankrupt for an improper purpose, 
^ and to annul an adjudicition when the justice and conyenieuce of the case 
required it" In Ex paite hohins(n 22 Ch D 816, the Court wenff still 
t further, tioated tiie discretion as complete and held that the existence of a 
, bankruptcy in Scotland or lieland was ptimd facte a reason for not exfrcising 
, the jurikdicticn Inte Artola Uetmanos 24 Q B D, 640, was decided under 
the Bankruptcy Act, 1883 section 7 (3) of which g ves the Court a discretion 
' to dismiss a creditors binkruptcv petition if sitished that no leoeiviog order 
^ ought to be made, and the juiisdicfion to make the order being undoubted, 
^ tbe quehtion whether it should he made was treated as entirely one of discre* 
9 tlon The cases appear to me to establish that there is nothing in the nature 

* and objects of the bankruptev 1 i-ws to justify the infeience that the Legislature, 
even when using 'imh stronger exprussions than ‘ it shall be lawful," intended 
to make an adjudication an imperative duty in the peiformanoe of whioh, if 

^ the legal requisites of an adjudication were sitished, the Couit should exercise 
no diBoretion, however improper or inexpedient such an older might be I 
I think that the same principle applies to tbe Indian Insolvent Act, that, 
therefore the woids in section 9 ‘it shill ho Uwful ' must be given their 
l^rdinary jiermissive and enabling sense, and that the Court has a discretion to 
refuse an adjudication under the section 

^ Aesuming, then, on the one hind, tha^t this Court had lurisdiotion to 
lOiake the Older of adjudication nctwithotanding tie order [SOS] of the Madras 
l,Ojiiirt, and on the othei that il has a discretion under tbe circumstances to 
^MTUse the adjudication, ought 1 now to exercise that discretion and revoke this 
Oomt's order ? The principles upon which the discretion should be exeicised 

* are shown by the cases of parte McCulloch Ch, D, 716, Ex parte Bobtnson, 
t 22 Ch D, H16, and Jn re Anola Hetnanos, 24 Q B D , 640 In the first it 
, was held that lu the absence of any of the i quitable oonsiderations which would 

make an adjudication improper or inexpedient, the oreditorefaad a right to ask 

f lhfl propel tiibunal to adjudge then debtor a bankrupt, thal^e fact that be bad 
pieyiously been adjudged a bankiupt did not make that nstrue, .that it was a 
„ Inatenal ciroumatance that the debtor was tbe only person opposing the 
I adjudication, and that an adjudication should be made for what it was worth, 

' leaving for future determination the question in what Court the assets ought 
ultimatii^lV to be administered In the second case it was held that jnrtmA facte 
the mere existence of a bankruptcy in Scotland Ot in Ircland<wonid be a reason 
yior refusing tojoake as adjiidication, but also tha^ prfnd faote, there being a 
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good petitioning oreditor*8 debt and an aot of bankraptoy proved, tbe Oodl^ 
would make an adjudication if tWe viere any assets in England. In the tUirdj 
case it was held (see the judgment of Fbit, L <L) that a reoeiying order oughtu 
to be made where the conditions of the Aot had been satisfied, unless there was 
some valid reason to the contrary ; and that not only was no such reason made] 
out, but the presence of assets in England was a'strong circumstance in favour, 
of making the order. These principles aie fuAy ap^licabler to the present caseJ 
Assuming the facts stated in the affidavits to be established to my satisfaction,^ 
there is here a good petitioning creditor't debt; there are large assets in Bombay 
an aot of iosolveni^y was committed here; and only the debtor opposes the, 
adjudication. * 

The chief ground upon which the adjudication is resisted is that as all the 
asseto of the insolvent have already vested in the Madras official assignee, there 
are no assets upon which a vesting order of this Gouit could operate, and 
consequentlyitbere would be nothing for the ofLoial assignee o> this Court to 
administer, and the adiudication would be u<iele8S. That having regard to 
sections [3041 7 and 11 of the statute, all the assets of the insolvent, future as 
well as present, vest in the Madras official assigneo by virtue of the vesting 
order of the 9th ^pril, and that no subsequent vesting order of tins Court could 
affect the rights acquired under that order, I have no doubt whatever. 
All that the official assignee of this Court could obtain by virtue ot this Court’s 
order would be a soit of contingent or reversionary intei^st in the assets in thq 
event of the order ot the 9th April being hereafter set aside. In my opinion, 
however, this fact is not a reason for revoking the adjudication. In the first 
plaee, the ai^ument that all the property of the debtor had already vested in 
the Irish assignee did not induce the Court in fix patte MeOitlloeh, 14 Cb. D., 
Tin, to hold its band. In the second place, although no doubt the distnbuiiion 
of assets is the principal object of an adjudication of insolvency, it is not the 
exclusive object There are many cases in which an adjudication is made, 
though the assets are nil. The creditors have a right to an investigation 
of the whole of the jnsolveut’s conduct. Apart from the distribution of sbsets, 
that investigation may possibly result in his prosecution under the 
penal pro isions of the statute. ft is not suggested that this insol¬ 
vent has BO acted as to bring himself within those piovisions. or that his 
prosecution is likelyv or is desired by the creditors. But the quebtion is 
whether it is reasonable that the Bombay cieditors who would ordinarily be 
entitled to an investigation in this Qpurt the result of whioh would show 
whether there is ground for* a prosecution or not, should be dcpiivod of 
that right or sent with their witnesses all the way to Madras for the purpose. 
Another consideration which influences 'ny mind is that 1 am informed by 
the counsel for the insolvent that steps have been taken, or are about to he 
taken, to induce dihe Madras Court to revoke its adjudication. Having regard 
to the oiroumstanbes in which that ordci was made, it is, at all events, possi¬ 
ble bhat these steps nlay bo suooessfal. If merely by reason of the Madras 
Court’s order 1 were to revoke an adjudication to which the Bombay creditors 
would otbervnse be entitled, the result of thift order being set aside would be 
that the propeity bf the insolvent would revest in him and might be dealt with * 
[805] to the serious injury of the creditors. On the other hand, if tbs'' 
adjudioation stands, the assets, in the evt nt of the Madras order being set 
aside, would immediately vest in the official assignee of this Conrt, who would 
at ones taka step^ for tbeir protection. I fully recognise that the l^adraa 
Court by virtue of Ata p|tor order has the right to control the proceedings; and 
care most^ of jmirse, be takeit that oothing is done hwre whioh oould intederej, 
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With the ('xeicise of that right or of the fujpotions of the Madme ofiioial 
as^giioo It ieonjf> reason ihle, however, that, ab was done m Ex partt 
AIc( till ch the adju lu Uion eU luld ccmtinoe foi what it is worth, and that the 
Madt IS Court should hive belure it all the proper materials for deciding 
whelliui it iH tor the heneht of ttie credit >is generally tint the administration 
should be conducted tluuo or hur^ For these reasons 1 am of opinion that if 
an act of in<-olvenov has been coniiuitted, lud the oilier conditions of the 
statute satisfied llie rult should he dischaigcd 

(His Lordship then proceeded to hnd on the luit'that an act of inbolvency 
bad hien cummittid, ind disc hare,! d the tule, orderirg the costs of the 
petitioning cieditor tube pud out of an\ nssets of the insolvent which might 
\ 08 t in the oificiai as i^nuc cf tlm C'cuitin his capicits n such and not in his 
capacit> a*- agent cr allirnov of theiffuiil issifticocif Madias) 

Tiie insoLonl ippeah'd agimst the cidtr di-^ch irgiog the rule on the 
following f loinidi , 

(I) I tat prill to III d iti of tbi rdi r if ad] idii iti iii lit 11 mbiiy ill Ibi is ct i f tbe 

in ol\r hil b(( >in v st 1 in tb itli 1 i ign i of lie lll■^ Ivint t nu'llu Midris b] an 

order of lb lit iitiUi 1 lib April I'- t * 

(21 [hit it w I u ijit t III I III jiivciii lit thil tb in Ivint sh luld lu Bill] t to 

msol/on > pr iiidiiia iti Midns vini 1 iil u i i urr utlr 
} ( i] Ih il lii I Mid III li w J It It tij p litj null, cri i I r I III w win n tin i pi <i nlid 

tbe pitii on fir iljiJi Ui n ii it in i tli ii t'l ipp iliui n id ilr iih hicn lijiluiUd in 
lasolvLiil at Maidr i iiid had w ifull rTiici ikd Iht lii. finn> tin ( ml 

Tlio .ippoil clino on f ir iiuiring hefoie I AlvLAN, C J, and l*lLXUTsi J 
on the L’bMi Lcluuiiy ln‘)7 

Inn ai itif iLi <\ An(ht<tt)n foi thi \ppil'ant (Ins Kent) —1 he htsi ipic siion 
18 win 1 tier tlure cm he ciiuui eiil fir i.eiding'* [306] in cliHtle l liisohent 
Couits in Inclii igaii st tlie s mn pi i t in TheCouit below has cuetd ii the 
pnnt in rtliiico on tlio ljiii.ltsh rues which hive held that i foiuign 
baikiu|tc\ IS rti hirto m ic)|i]uition in Unglini Pr path Mei'tthoch, 
14 Cli 1) 710 1 1 pirti Lilnnon, 22 Cli 1* hi() in re Attola 

Hervenno '21 li 1) 0-10 Tii st'' e ises, however, do not ipph Time 

the hiiiiki upliii s well tii two diff loiit ( ouiis foreign to etch idhet ind it ting 
under \hol > iMlittnl li « llite tliei f cuirts am the Couits cftliesuue 
countiy anil m » Mn ni u tin simo stitntc Tlioto is no prt\i ion in too 
Act foi tiir*" I.P c i I fi Ill II 1 1 mil to luc hi 1 IS flute IS in lit] 4 m 1 ind 
there IS nrthingin it to si w lint t iiiient }i irei dings in diffeieiit C mrts 
r ay J i fin Moe tm n 77 u d Ml \\t'iting ordt t li is hi tn nnidein Madr is 
IJow tan them li i ctiid vest r n fti i i ule in Honbiy ■* Puitlior pro- 
Cie(lin].s in the nis dveiK ivc Imoii i tken in Midias An ipplicit on to 
revoke the adjudu ition oid i hi', hoc n mule ind lefused and on the 11th 
.Innuirv last the n dveii ' u p i-.onil dischir(,a under section 49 of the 
InHolvcnt \ct \it tin so j loceelin s 1 ho tiken over again in the Insolvent 
Oouit in ItrnihiN We siilmiit that tlie pioteodiiigs in the Madias 0< urt 
f aro sufhc lent an 1 Mut fho idinciK ition order m ido in the Court should be set 
aside litre Sind, I Mu Jlankiuptoy Ca 7h 

Tl e rif xt quti'>ru n is whe f hiu the rppellant tonmiitted an act of in-'olvency 
so us to justifv the ndjudiciti n oidoi under section 9of the Act Me suhiiit 
that lu fi IS not 

Lai'th wo my tha' ficra the affidavits filed it appears that this adjudication 
order w is nhtained by the petitioning creditors, because the appellant would 
not giyp thorn a haudulent preference. The authoritiee show that when 
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creditors seek to use the Court from an improper motive it vrill refuse an 
adjud'oation order—Jn re Dai tei, 3 Ch D , 461, 7 m re Adorns, 12 Ch P , 480. 

Mankar, for the Rospondbiit (Vetitioning Cltditor) -The t«o last poiots 
are not taken in the raemoiantium of ippt il ind should not ho heard It is 
clear however, tha*^ the appoilint dui [307] convnit an ict of insotvencv under 
aection 9 in leaving Himhir on the 6th Apii4 1896, viith intud to dofeit his 
oreditf>r*. A meeting of his ct editors \t tiled for the Hih Ajinl ind he left 
Bombay two days before it— fi f artt Inn I Mont P xnd Dt G , 390 

It IS not shown that the idiunieitu n otOtr in fhi'* tuso was obtained from 
any impropei niotne and the ra'-cs titfd do hut ipiily 

\Vitlii(gaid toconturunt protK 1 i fes tli-,Ccnrt in the ibsoicerf any 
Indian authority on the point will 1 11< w thi Bfi,^ii h iuhi(s Irjarie 
MoO lUoeh 14 Ch D 716 Ex part/ hohn‘>in, 22 Ch P hl6 Inn in da 
Iletmanos, 94 Q B D , 610 The luditn Jnsohent Ad crntuins no piovision 
on the point* 

Farran CJ We 1 „IOO with the Uained .luUt wlo pit«idc1 m the 
Ins d«ent Court in this inittei tl at th*. piioi id| idiciti >n of the M idt Court 
d'o I I iitpiiM tly. lnsol\ent C lurt in I'I'ulnr i f lu/is6(lion to iidjudn ite the 
ni>p' I lilt in UHoIveiit it tin instiiid t i itirnhii (redifor issinin^ tbit the 
ell no its neeH-*'tnnveti i C niit j ip diction cxistel in the « i^o In am 
lit ui- Cl us n Jhulind *beii ids liistucs h id no doubt istothi ]utisldion, 
i u. we fill unihlet '’is‘in^ iii>-li th m ii |nnii|le from the ciso hi foil U‘ — 

I r I art* Mol'u loch 14Ch T) 7 It F r parte Loin i ^ Ch P 8J6 In re 
l-tdi llnmaKS 24 (,> 11 P i 40 

W^e iho a newith ttui hiritd Tu lt,i f at the Couit bid adiseiition 
V( l d in 1 toirianllie iliuhritioiiu It i it h ivin ' ri „ ii 1 to ill the c iicum 
St me ol the eim i* cm litre I Cut io|ii citunin Ii iiitiiy w uld he a \ iin 

II 1 i Ins pioccucbnt. Tliects s win i \n I i,voitl iicd to iie uNt aiitho 

iitn s for th it jropo iti m In r It t (PO?) 1 <2 1 6(i is in iiithc»ity 
to the slino effi » Tlew ids of iincitiitt 11 mil 12 Vict e 21 sii 2i — 
“It sbill Ik li vfiilTi r the C uit*i id]«tl„( that suti pcp-^n iuisicunnnt edan 
act • insrheni , nroyidol ilwiis th it n slid ho I iwlul loi tlesiid Couit 
* * * ton. ke or c miiitu sue i> a ini u ition i| ( ii to us t > coni iiie to 

tlin 1 sf’iiTit G( urts in Indn the pin-.d I'lon whnb Iji li'-h Conris rf Hink- 
ruf i( y [d08] h ive alw i\>^ I sell ist I tirifi « t » rn It i un n binkiiipl for in 
in proi purpose ind to anniit ip tlpich iti n wl cm tb i pistur iml tin con 
Vini ntoifthocisf rcquin ik’, jioi .PMls 1/ I in I t paiit MttuuUch 14 
Ci. 1) /H) at p 721 

('ll tlie put of the spp II int it is.oi 6 r ded Ih il I o 1 p i ot tt i inii'tid in 
ic t of b nikiupte> iiBonihiy, indthit ♦icitf ic* m o’oiiior f c cssiritogiio 
the Couit junsdietion docs not exist in 1 la c I'^o Th ad rlh t kiuptcv uliod 
mbifoiousby tKe lespor clont is th f tl o iiiscdn i t htint; itiidii Inhlt to 
beet mo binkiupt ' depuii- 1 from within the Inn fs of ino pniHfiction if this 
Couit with lati nt to dofo it Ol delay 1 is or idifor It it not denied thii the 
appeUant was atiader He oa>iud on tusowss nt i extin i\t sc ile md had 
(is anpears from \ stiteini nt which I e m ide nit to be iiti I tfoic Ins creditors, 
annexed to the petition of the potiluniiv oedifoi) i heid cflfeo it Bellaiy and 
branches it Muhas and Bombay Ti e sm ci "t itcmei I shown that his debts 
in Bombay atnoui fed to nearly Rs 7^ lakhs, while he h id n large amount of 
assets theie,- not, c wever, free is ds The free issete wore eomparatiy ely 
small Tt also app%i-s that his t d il issots f ill short of bisliabilitn s by nearly 
seven lakhs Narajan Imundiba was the manager of his Bombay Branoh 
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, It doos Dot appear when the insolvent came to Bombay ontho last occasion. 
On tho 21st Maich 1896, he sent ciiculars to h*i3 Bornhay creditors, requehting 
them to a) tend a moating on tl^ 2416 of that m mth It was held, the insolvent 
being piesent, and was adjourned to tho 30th March Ho then submitted a 
Rtatenient to the meeting, showing amongst otliei things, that he had a sum of 
Bs 11 000 in r ish in hm hinds Two of his creditois t<<ked him to give inspec¬ 
tion of his Hoinba\ honks of'iccount, hut he refused to do so A fuithor 
meeting vvas arringod on tho 8th April On the 31st Msrch or Ist April, two of 
his B'>inh'i>\ iioriitors SudariiiHl and Lakhand, seived him with a summons 
tn an action of oel t (Mi the Gih April be kit Homhiy fo/ Bellary. t iking the 
balaiueof the Ks II.OOOfifLoi |ii\ing some wages) with him topiovont, as be 
admits Saidaimal and Ijikh iod iriin atl u him it Tho croditois attended the 
t809] motting oi the 8th \|iiil, bui it w is diss lived wlun it was disinvoied 
that the innolveiti hid left Bnuhiv Too ho ks wtro nrt prodnced On the 
9th Apid he was idjudieitud iti insolvent in Midiaa 

We think thit under the ahovu circuinstinros the learnod kludge oi the 
Insclveiit Cuuit w is justifioil in iotning to t>in < inclusion tliat th« insulvfnt 
left the jurisdution of th s Couit witli the in 11 t lUgcd in the petition « The 
naturil result oi an in olvt it tlius lenvirif Lomhiv with i lingo sum o' monev, 
and rifusitu illow hi ho >ks t > he ii sji (UU h we thir k to doi lat ind 
dell) ciuditois tnd liio ( ise ot Fr patt In I M It ind I) (i , 100 showi 
that the f'liurl will itiiihu et> tin insi Iv nttln inN i tu n whuh is the natuial 
result i his i( s Hs alniission moioovei tint he tooK ivva\ the cash to 
defoat an atladiiiKUt hiiigs the case within the ic ual vord^ ot tlio sictiun 

We jiiss to con idci whether tho appollint has ma ie out sm n nnpropiL 
motives on the part oi tho pt titionin • c iiditor as t > iiiduco tho ( r uit t > revoke 
the adjiidii ition Tl n reason tor inuullint, tin jnuceei was not it is 
admitted urfOl heknetho Ins Ivent Court hut is ttiu iit,umont i n this head 
W14 bast’d upon the allidivits wliii li w lo used ht fore tli it Comt, it is ojieii to 
us to (onsidei it Ihit tit potiticnitic, t lediloi w is originallv iavoui ible t> 
tho insolvi lit and that he itul his piitners h pud to nidure tlie insolvent to 
use his 1 ithiuiK iti oht lining for tin rn tcitain iginciis which the insolvent 
had hull] IS cleir tiorn th «letter of the pit tioiung creditoi oi tl o 14th 

April to the in olvent and from tint of his pirtnei of the Ibth \pril 1 1 the 
manigiiof the insolvent It is also cion th it the jatiMuning creditoi en 
denvourid tc .et hi-, lo n mss on of Rs 4 900 find h) the insjlvent eitly m 
April whin the Inttei s til nrs wen iespet vie 'still it is not dented tint the 
potitKining cridd i a »cwrf (i h cnditor of *lht* nibolvent for the sum of 
F 4 OdO nr thcreahout < \t the time whin the petition w is presented cm the 
23id April 1S% thoinsolv n* hid iheidy been adjudicited insolvent in Madias 
It 18 sugf-osled thxt the pt ti ining < loditor s motive in taking jiioceedings m 
Boiiihiv was lovt nge This * i leni is It appens lo us th it hib proceedings 
here may hive [310] an u just is well from a bond fide dekiio to protect his 
own iiiteiost as fium the impioper mntiv which the appellant seeks to attri 
bnte to him ind that we ought not then foie, to annul the proceedings on that 
ground all the mote so as tins giMund for revoking the adjudication was not 
urged before the Insolvent Court,though it is now relied upon bVfore us m appeal 
The conduct of the petitioning creditor in not montionmg to the Court the 
prior aljudication in M idras when he presented his petition to this Court w’ls 
reprehensible but as tl ere were fair grounds for aupposmg that the petition 
in Madias was piesentod in collusion with the insolvent to prevent a similar 
petition being presented in Bombay, we think that that^oiFoulustance ought not, 
■eeiDg that the other cieddora tn Bombay are equally interested with the 
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petitioning oreditors in upholding the admdioation here, to induce us to annul 
the adjudication. ' 

We have lastly to consider whether on account of the ponding pioceedings 
in Midras, the Insolvent Court ought not in Hs discietion to have anufdled 
the adjudication here In this lounocti *ii it must bo remembered that the 
Madras creditors wore f ivrur iblo to tlit lUHolfent and woio willing to give him 
time This IS stated by the insdveiit iii hrs eiroulii of Much and is pioved 
by othoi oitou iistinoes Ttia dflbt“ th it iu)ioj\tr weio co up intively small. ^ 
Thore was some reason foi bahmm, n it tiu pititum might bnwithdiawn oTy 
dismissed There .were Uigo isst fs in Himbiv md voiv lugs lubihties. 

Taking these cirrumstincis into r in'.! loin'ion we tiunk tin the D ighsh 
authoiities faUy justibod theC> n iiiis* m i in lus ution Ojuiideto protection 
of the Bombiy cioditjis wn the >bjoc' wlmli lie htl ui \iovi \Vt aie tliore* 
foij of opinion that tho appeal faiii 

Wo are now howoior isk Iti imiul tho | r aoeiiiijs >n the nicund thati 
since tlio oMei of Mr Justice tu ill l w i rnilo the ins ilvnut h 14obtained 
hii potsoii il dis huge in Mill 11 in 1 1 11 lliuie is no I ng r in-\ 11 und fot 
apigiohonrhng ihIt the proLcndinH bne e vi ill bo disc ntinu 1 I* ippous to 
us tUia it would nut be just 01 ctj nt ihle to allow Ihe pt xo ling ir both 
C juits to go on f im montl\ T ns w > i d It 1 1 t i in )st undo iral 1 t n tlict of 
luiisdi tijii an 1 is tho pi t le lin sin vlilit [311] weio piicr in 1 int ind 
nil tiic IS ots of the lusilvent iie 14 te i in tiieotticial tssi-*tt 1 th le this 
Oouit'-ught Lo viold tithe prioi dtuii cl tie Court at Midi is Tin host 
ooar^^ wo hiuk under he ciuurnsf un es will ht to t iv the pin ot dinf s heie 

till fur rill mil I of the Insilunt < u leiMn^ bio lioinhn ciedUum to take 

such stojis 'I Ml Ira is tli ' 1111\ • idvi el t akt llm may at pear to ha 

h lid iij in them but it w 1 I 1 or u | 1 il)\ liiltnihc Minis credit ts lo be 

* iiitiml ee totikibt ps in tiiuiim ind the hillitx '’rtuiti is foi this)uiposa 
n u« bo * ink tj with the M idi « n lit ns M ilt is ho 1 g then n itui il Cent 
to ri^ort f<) IS there is no In )l^tnl^ C uit it i’illi*v Jjich pitly to boai 
his ov n costs 

\ttornojs, K)i the Insolvent (Vppolliiitl Mesiii Cn igtf L/tick and 

Ot u n 

Atforneis, foi tho Petiliouing Oioditn Hlcsputi lent/ Mtssts Hnalal, 
Hulla anil slulli 

NOTES 

[ Scf ilsi (i 901 ) Il ( il M U'iOpi 4 tl I> W N ill 

In ( 1910 ) ITCil ,418 1 i \beri w » 1 I' t j u I t 1 iti I h lltii «1 \ sign uit 
Birnhiv r^ title wishal) I pr iil ovor thiL li K i, i r 11 An r 1 ir e. ui 1 iniieb 
a the liUtr einder the I’niijali liiws Vctwis ntii < 1 w th le iliiiii ti it t ' it The 
Privj ( miieil stiieel ‘It iseleir tint nt Icr the n li 11 ) r in t idl 1 1 Iv tho 

linpcri 1 Act thi High Court f Ixinho il utnni] c le 1 Iv on tberCcuit e 111 ifT ctu illy 
admimster the e.Slate of tho in& ilvout in u b » cisc ii ibi pr cut ] 
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llMMArPA KUPPAYA «. 

‘raiBom sii] 

APPELLATE CIVIL 

The ird Deantber, iS95. 

I’KI SI M 

CHitr Tusik e Fai han a d Mr lusTicr Strach^y 
Titnmuppi Kiippa>a (OnginaJ Plamtifi) Appellanfe 

wrstt? 

Bam i Vonkanna Naik ^ (Oit^iuil Dtfondint) KeBpondent * 

handhold ana Unant ljea%( ^ uh ha^c—1 StclmirU tf tenant- Position of 
ftib tenant ho prntly of einiroct htuten laid itl and sub tenant—Notice 
^ t^quit I and Jidinvc Code 'I om Ir/ T of Sec 

A 6ub U isoiiifftrs fr ni an t ^nnirni r^l t in tl it it ''rc iIp no privity of rontraot 
betwpon tbo t.nt tin mi and the litdlnii TLeljidlrdh 1 1 do J with hi 1 sbcc iiid not 
With *b< uU ten lilts o* tb littn 

A lin II irt putt n( in cnl 1 1 pr p r i loo ti the tenin f 1 ir t( iint Ihtrcbi dAcr 
m (UPS the est it f ibi unlit ii it t tl I i 

[812] SltONh AlllM lit in tit dfcisunofL 11 MoKtardi, AttniP Dis 
trict ludf^e of Kan It i levoi u tin It c> ttfBi SihchJ'hmuH Suboidinite 
Judpn of Kunti i 

Tho pi iintilf h 1(1 l»iou{,ht i su t 'fvio 20'* ol 188*“) a^Minst Vciikaltih 
Aohutata and ot'iors (or pusstssi n f (titiin lind Tlio diftndantmn thii 
suit alio'( 1 that tlu^ iteio ii u'; or i tonuits but tho ailt (,i.tion wart htid not 
provod and a Utict m ib pisstd i i t) ^ t iuntiti In tvotutron the pi untili w is 
obstiiiito] h> Bam I Vonkinni |iisorit dt fen lint who all f pod th it ho w i^ a 
mulftnni tun ml nndui Ninkiti h and f I o otix t difcnd mis Ilio jiIi ntitt tl oo 
Upon ipi hoi un It r sootion HI of ( n Civd ‘ lotodure Crdo (Att \IV of 1882) 
lor the loinoval of tho def-nid int s ohsti action The atipUcation vib num 
bered md k istiiod i suit • 

Tho d feiuiint now pleidel tint t 11 Imd in suit was the mulfcni holding 
of Venkatt wh and the o*h(i dciindirts in Suit £305 of 1888 tint the 
Jtathei of ihosodt ton lants hi i l(t it ( ut tohimnii tnuLini toiiure thiit^s fiie 
yeais bof no smt tii it In In 1 b on ii p issession over since tl at the pliirtiff 
had no power t i u r b in h I no tl t onincs wi^ bt rmined and that be not 
havii < h fii n pir i ^o the Uinui uit fN' 205 ol.JSBS) was not bound by 
tho d(t roe 

T I SnlKiihi ito lu I 1 t< nd that the dofnilant was not a inulgeni 
tenant and j mstd adodn 1 i mj» that his ( bstinotion be remoiod ind 
poBseasion ni guen to iht pi until 

On sppoal by tliti d fon I int the T'dge loversed tbd order of the 
Buhnidinnto Inigo on thofionrid th it I he ph ntitf (ould not sue to e](ot the 

• htooiid Appeil No i4i f IS*)! * 

t SiCluii R4 of th( Tand hciriine Crd*(B mbiy A t V of 1879) « 

R4 An aniniil ten *ik v shnll in tt < ib cnci of proof to the contriry be presumed to ran 
from t be t nd of me (ultiiviting m isiu to thi ud of the nixt 1 be i ultivatn g scaEommay 
I hepnaumid to end on the SletMircb 

An annu il «n ini v '•hill r(<|tnr< for its termination a noiiei given in writing by tbeland 
lord to tho tniaui ur b\ tb< tAniii t to fhe landlord it lia t three months before tho end of 
the year I i tenancy at the end of v birli it ir intimated that the tenancy*i8 to cease Snob 
notice xna} be m the fcrtn tf Scbtdnie 1 , or to the like eilcot 
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defendant, because he admitted that the defendant was a tenant of the 
defendants m the formei ,<<uit (iSo JOQ of 1B8S} He held that the present suit 
must fail for want of pievious notue to the dt fendant to vacate under seotton 84 
of the Land Bevenue Tode (Boinbu \ct \ of <879) 

NarayanO Chandavarkai forth Xppollanl (Plnintiff) -No notice was 
necf ssary to put an end to tit > dt-ff ud m »ft n *1 cv Therr is no pnvif v of oon- 
tiaot between the plaintiff and tho| if s( nt IKi i d int whr ison^ i sub leoste— 
Platt on Lotsrs pp 102 [3131 iOi Wondfallon Lndi id ind Tenanis« • 
p 359 Tifoev '^tqq<t 2 B )m tnd P fN K1 HO Meit i H fjl; 7 s L B 9Q * 

B 400, hhniia I)h ndu v Aniln 1 L P 1 iJlotn 291 hij q G hnd ^ingh^ 

\ bunJew IhM Si?7(//i 10 CiI W 1\ I le t'lam \ t ns n 11 Hast's 

R 1 orts **31 The point of i nfip> w ni tr >\ot raisrd f n tin first time in 

the Co irt of appial it w « i c t il 11 ii f I ( h t ( ruil 

iJattatiaiin A Id nt'tj> M in 1 fi i tl t Ke p idttl (Difu int) Where 
a lessee mnendors his tsf it in under It mi i nrt pirMirintd 1 \ fhe mntnder 
— Gtrat Wm tnn ha Iv m Ctnj nvs > f h D T t dtfendantSy 

in Suit No 205ofjS‘^S on »s 'iilfd 1 tli»ii ritli itr tofi iii tliar 
inuUjoni fen int Tinsfnduit it unis to a suit i dti r n M m i irt it d does 
not ettmir xfw oni tr miT <■> Tin Iirrsifr of Pr jtitx \(t (!v if 1‘‘hi) has 

ad pte 1 lif n isi ■>ns r f i i lisl livri 111 j nr t hntllor u ns ate 

no aiiplii ihlf ti it,rcultuiil I ir ds iid( trti ns 11 > ii d 117 d tiie ^it 
1 \ptess notuf 1 quit IS f I t m 1 iu i ecr ss i Ir tnrnin tr (ui tinuiii The 
iiuosii n of riotiie w IS 11 I sf I nriiiMilKn iltnint 

Farran C J ul h IS^ diiliih f m *lu ssunmeut of ileust in M at 

if c 10 ilrs no Iii\i‘\ oft tiratf lifwtfnllit suhlrnant ind flu 1 indl rd The 
I m ll rd I i 1 doil \illi 1 s 1 ssro n I nil \ illi <lu sul Itninlstf lit lafter 

9 1 e I hsh lulli 11 ‘ t h \ * i tli s \ 1\ lint i lai dlt id j ulMii^ an » od 

h\ air p< r n In* t flu r t ii ix of his I i tli i 1\ 1* isruiin* a Itii c tate 

if I* e nil Ur til ruts rf In Hr I • s is ui h iibt* 1 Ixw J oe \ iqqi, 

1 I IS ind P (N li) »>> 1 /f I > U /nrs L B 9Q B 100 Witdfall 

V 1 liindlord ind 1*unit p j'’9 

Tilt qufslioi^is whith i i difftuut ml* ht uld ** ipi h id in llm Presi 
tlinci h> loison if tln> n ms rs tf sntion ‘4 f ho Lind Pi\« uh Cotic of 

1979 )*■ foi i n otl ir ( lu I * 1 hii 1 i r fc 91 < t ir Msi ns t i Iht st dion m 

qui slinn in direr f inf f* it i I ndlridi us( ^ m tl r nil to flintm rtqi iiid to 
1 IS lo snr rdnikin lo rtnieirtt* ilu nl tn mis rfllt Kiln i if her 
luipl the tonti irx aini t ii\ in rrt | rif n 1 u lUbdiiirti n Tin land 
lord n nnny r im‘ knows i tl,ii il^ it in* [3141 sid ft 1 I ts sT h s 1 ssee 

ai d whr n he h 11 hi'cii i <J nr t it i t* ii 1 ft i n r lUd ti t tt ii r\ t f 1’ i 1 Her 

ind it tl bo is hoie I as its lit ti 1 i It „ tl n e i uiis tr • \ii I tin it nt uld 

he a hxrdsl ip on hin to tind tint ho hil 1 i ht in pituet I i f.s ill o\ei i am 
a^ iin«t the suli ton nits An i s i i f i ha* i if const n i diP rent 

posli 11 for he is biou^ht by Ins xSsi(;nin nt ii It tint t rolilion vithtbo 

landlord 

Tr t siniODdernf il isp by tb Jiss r ils nvis i st 1 i win'Is diffoient 
tonsirlti ition - Gnat Tftjs'rrw J ii tia C mfu / v mtlh ^Oli I> 215 

Wh must llitipfiit bold on tl fi l« Is f ut d l\ I'u Jhsti tt fi 1 I ..0 that 
notice by fbe^Iiintift tot le dofti 1 in in tin tx t w is nr 1 rttifsiiy, and 
rovtisinR his tintif 0 ies‘ore that ftlo*" boidin xl lud e with costs thioufth- 
out on the d fondant 

— - Jirc/rr r put fed 


NOTES 

£ AsRignmc iit •strll shta piiiily o e ti(* —(ll/O ) iO Tom 141 sc xlsn (] >01) 27 Ua4»K 
401, (1899) 13 C P L ». 19 ] 
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APPELLATE CIVIL 

* 

The *7lh iJeetmbir, 1 S95 
^ Pltl.shNT 

CHii<r lusnci. Fahkan am> Mr Justk’E Strachey 

lliirjachai)A and othom . .(PUiiitifis) Appollaut*) 

versus 

AtiAniiuh tty 1 and obborb , (Dofendants) Hi'^pondentis * 

Ereeuhon of dtcric- Deciee Otuik of o parly £o a sun aftei argument arui 
hefort tlUtvitii of )ul jm*ul Kxicuiion i tain<(t the A.ws of deceased 
judpHuut dehiot Civtl PtoctJun Codr (Art XIV ol JSS2), 

IK S#cs -'/S I lactin Irocedute • 

* Oil tb< -lOtli N tfiubc )S)i 111 ip(H «l 111 tb( iIirIi C lurL wv irKud and bbe Cftso 
adjouriiid fc r jud^ iiu til ^ 

Oil tho 12 tb liiiu IS it riir if tilt difindiuKri p tdiiit ditd 

On the lith lull lS>j the II b I. ( uri ]>i iniuipait jiipimni inJ i dicKi. waid’-awn 
up 44 if thoil i a d ri pend iil w h^ii t Iivii^ 

f)n till i >tli I) iilxrlSIi ib n t i Un i) pi 1 f ii siiuti n of tliu dm rpo hut 
Iboapplciti ti s\ I njitiihsth • irt fin lust n c ii I i (,<’mud th vt as the hcir«. of 
thAdtciiid 1 « ft iidai t h id It t it ii pUi. d in tb r o rdliit rt tbt juigmtiu >1 tbi. ligb 
Oourt wis liliv 11 I thi d itt wi-> in ipililt ci iv utj i 

Ihli nvtr iiipLh IcnirConit diti i ii tbit (In ditri n is oiiinsfne, » goof Intr p, 
and It t IJ1 >u Litiwtid H nil I tl t 111 ir 1 lh di i istd difiiidiut inidir itkinii d'lt and 
34 H J lU ( f ( ml ' I > I ( u'l L do (\( t \I\ f ' v<itht ut f 1 uiii(. tbi ui ou ibo rti >rd 

1319] \pri till fu ni Ihn decision nf K4) Itaii idin K B Marithe, Firsb Gliss 
Subord n i M hi bti ot S it ir i, in huib No ll.t7n{lS'fl 

Tbu pIuntiHs id d a suit iot paititiou of oeil iin | iiiit property i‘orin>t'o^ 
of lands, h lUsot tii I tliu piofits of ai intestral tiadt * 

TIih ( our* ol 1 irst liistiiuu pMsod a decieo awaiding a portion of the 
plaiutifis (liiiu 

\fi 4 inst fiDsdncuio tito plaiutitis ippoalud to the High Couit 
The appoil n ii i.i.,uo I o i tlio 2ltd and KMli November 1B92, ;ti(l tbo 
case thou stood (V 11 (>1 • t « 

liidgitioiil \sas Ini veil d on tbu 6tb liiIv lh91 when the decree of the C >urt 
of Fn t Tustatiio was t iiiiiiintd 

In the moiotime deb ndut lui pondent) No I died on the 12tb .luue 
1H93, 1 ) It lo sirpb weiti t iLeii l ■ inund the lucoiJ b\ substitutuig in his place 
bis hens and legal mpresentativci- * 

On the ihtb D irotiihei 1H91 the pliintitis presented an application for 
execution of thu lli^h Couit decree, mikit 'tin hens and legal lepresentatives 
of the deceased deleuuant No 1 ptitus to the execution proceedings 

Tho Suhoidinate Judge dismissed tins application, holding that as the 
namesoi tho hens of the doceistd defendant had not been placed on the record 
before the date of thu Uigh Coui t’s decision, the decree oould not be executed 
Against the heirs. 

Against this decision thi plamtitls appealed to the High Qoart. 

. 1^95^ • 
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ANAMACBAiiikA (18951 ],L.S. 21 Bom 81$) 


Oanpat Sadeuhtv Bao, for Appellant -In %hi«i case the ludgment should 
ho rpgtrded as if pronounced at the dite of trie i)(;unaent The decree speaks 
from the day on which the ergnmont was closon, ai d binds all parties The 
suit does not abate, $ eith«r tho j luntifl >r ^dond int dies in the intertal— 
Turmr v hcndon and 'ituth Krsr rn la lu iv Companv L R, 17 Eq, 661, 
Where the delay arises from tht act of tho Coiwt it ought not to piojudice the ' 
lights of tho suitors Insiuli cases it i ttiupi ic lot of tlio Poaifs in England 
to pi H judgment nune pto tunc 11 xm <» v IhaDuxti b 'wotl s N B 797, \ 
Laxotencbv Hodqson 1 ind 1 l/(Oj v luftns 21 *.1 (C P), 161 

'[hero was no tiuce*' [316] sity t( lilt ,ti) thf ucoid tlu 1 Ills tfthe deceased 
Kspoudeiit Undrt sectie n 2 1 rl (lu f i\ l^Pitctdi it f Uc tl « docno could 
bo executed igamst the hens Th) ichat t \ ha Intel ind I L R JH Bom ,4 
^^4 isunndto y Loituaya i d tu 1 Ij R, I‘) f d At Ro teps were 
tikenhy the hensof tno doct ts cl o^ct asi le tlu eh rut ui 1 it is n t hown 
thau they h ivo I eon m eny w »v prLjuoiroi ly it 'Iho luliii in Saina v 
Manaqer l^ramlhatta P ) t r [‘■‘H j 10 { f-ub Ncni \aina \ Anant, 

I L R , 19 13jui 807 is e ludusivt rn ihis j nt 

ml^ranyiii (yMth him Rao Silth 1 tsudtx J hnUhar) in Ju j ruiti ts — 
Tl o C’ UI ts in I ndid li i\ o n ) po ^ cr to t n*’t i uj ju Ij. mei t n tve % t tune Thov 
ciTTi t sltor thi diteot idicrtt (id iscrti ii 19'^of tie fecu f Civil 
Piott line if (lu fus is id] urtu « f i jiid ir ent tho ( uit is h uiid ti give 
ntil to the pities rf th d\v whir iuif.mei)t will bo (tdivtied liow 
c iisiuhaiutie ho ivtu it c ne nt tlu jii lu sis dead unit s I is uire nnt 
Htius an b nu,,l)t or lu utinl • S (ion .02 20 > 20(( of ( o ( ode ilso 
sii iw tl it tho d ite of till d rre i inn 1 be iltend unit ss tiuidfciteis aiiitiul 
fl Tlu M prills' 11 rf iht C dt ir ju te ir ee nsistt n w th tl < j ictuo of 
tl e C urts in 1 iif ii'Ud tr | i s p i inent unc pn tune 1 o uSnd tl at sidnn 
Jt (t thoCide iipliis I'l. Ill s 1 tlu tin i it lespondont nol h lyi ij, leen 
linudit uu the itr nl the i{ jii I ihii I iiul tie lecr o pis on ai^iinat 
tlu dee a <d *(sp ndnit n n w n e ijuhle oi iMiiutiui 1/ htam v (fanu, 

1 lot IKHI { ') / r V» am \ f an tqfe ^ ( il li K |92 Ihf h pit 

sentati n rf (J t ndi n th Inq r \ Ffur i ith h / li) C il W li 1*)') il/ tue 

f/l \ hwee hv^ul 14 ( il V\ Iv >17 hndai Alt v lajtn / a' 1 li R 
j 7 All 478 

Caiifat S ha inrojlv 'Plteises ittd In nol "pjly It cvi v no o< 
them the Ji ith of lliedefc 11 { itci 'c p nlirt laioi itu lief lo hr ut imont 

Farran C J 1 tnw east the ISidi CouH on the btn luly J 11 j issod 

dftrff for partition rf tho propiitv n ii I it nfnn i ii n ji tl i ottiets 

ol the liwtr Courts Tie pi nntitl ijij lud fci i \< uti ii / ll s leciie 

to tlui Court <f the Suboidi C317lin*e Tu l„t ] I t ( 1 >, ir II 1 riut 

Court lefusid t,o oxorute the luno <n tlu ^loiin i th it c ii of tin i f i Imt) 

was deul at tluetime when the iud,tmnt w is jrrn utitcc i dilu tlu it di iwu 

up It ippears tliat itter the aijur oi ts ii irl hoc n Knclideci cu tl i dOlh 

Novemhoi 1892 the High C vurt trrk tinu toensiler flu fiiri difindant 
Anantdehiry i died on the 12th Tune IHij^'l hi Im jiu t cit w is prone unoed 
on cn« 6tb JuW 1893 Tho diirno wisdiawnup is tluu(,h Aniniadiirya 
was still living It was dited ontbedi on wh I putfirint was dc liveied 
On its face it is, therefore a good eitcree whith cm le eyetnled a(.Hinst the 
legil tejrme tatives <f Anantneharva i ndei sections 221 and 218 250 of the 

Oivil Piocedur Code without pi icing thnn or the iiicrd oi tlu suit— 

Etiaehand \ htidwehand I E B, IS Bom, 221—unless the decree by 
reason of the death of Anantichsrya is inherently defective 
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t,: ANJ^TACHlE^^|«98p;c;/. , 

The prfictioe in English Courfcs 'of Equity was in such case® lb disregard 
^the fact of Che death of a party occurring while,the Court was considering, and 
deliver judgment and draw up the decree us though he were still living. The 
^^queation was much considered iji the case of Eyrs v. Holder, 12 Ir. Bq. R , 607, 
^.where adefeiidant died while the House of Lords was cousideriog its judgment. 

' Tlie Lord Chancellor of Irelanc^ in the course of his judgment (at p. 6l0) said: 

? “ Nothing IS bettor settled than that whore a cause is board and merely stands 
over for cousideration, the Couit will pronounce judgment though the plaintiff- 
or defendant die ; and that judgment refers back and is conceived in the same 
; terms as if pronounced when tlie cause was beard." In a note appended to 
, that case the practice of the English Court of Chancery was thus stated by its 
; Begistrar: “ As to the drawing up decrees after the death of a party in cases 

'where judgment has been deferred, we give the decree the date at which the 
judgment was pronounced, and that decree speaks from the day on which the 
"argument clu!«ed, and hinds all parties then before the Court, and also the 
'Representatives of any parties deceased in the tnieriM or persons taking under 
.'!parties living at the time of the hearing." The practice, howoiA^r, as to the 
dating of the decree was not uniform. It was sometimes dated as of the day 
t818] when the arguments concluded. This appears from the several j^ses 
noted by thu llegistrar in his letter above ruforrod to and in the judgment and 
notes to Tmmt v. London and Soatk-WcUeni Railway Go., L. R., 17 Bq., 561, 

The practice prevailing in such cases in the Court'^ of Common Law was 
'that judgment was entered as of the date when the Court took time to consider. 
.This was done on the principle that the Court will in general permit a judg- 
'■ meat to he entered uu/ic pro tunc where the signing of it has been delayed by 
the act of the Court. " It was a power at common law and by the ancient 
practice of the Court to prevent an unjust prejudice to thu suitors by the delay 
unavoidably arising from the act of the Court "—Ghitly’s Arohbold’s Practice, 
Ch. LKXX.Vlf[, where the authorities are collected. The power is uow 
oonfirmud by Order XVII, R. 3, of the High Court of Justice. 

In Swendro v. Dooryasoondery, I. L. R., 19 Cal., 513, at p. 538, the Privy 
Council, notwitiistanding the death of one of the parties pending cousidoration, 
deliverud ]u.]gmont and remitted the case to the Indian Courts for disposal 
without roquinug the record to be amended. 


We have referred to the English practice and that of the Privy Council to 
show that tliere is nothing anomalous or contrary to principle in the delivery 
.' of a judgment and draadng up a decree thereon though one of the parties to the 
-suit IS dead and the record has not b( 4 pa amended, provided that he has been 
■ fully heard m his life-time. * * 

Sections 198, 202, 205, 206, 368 and 574 of the Civil Procedure Code 
have, however, been read to us, and it lias been contended that these 
provisions are inounsisteut wit.o such a course of procedure as has bean adopted 
in England. It has been pointed out that the notice required by section 198 
oannot be giveU without aniendmunt. We think, however,* that, as there is 
no question of principle involved, we ougiit to follow the ruling in Narna 
V. Manager Rarambhatta, P. J. tor 1891, p. 4p3, and to consider the draw- 
-'ifcg up^of the deui’ce in this dase as at the utmost merely irregular. 
The.legal repre.sentatives of the defendant Anautaoharya h*ave not pointed 
[319] out that they have been in any way prejudioed, nor have they taken 
any steps'to set aside or vary the decree. lyy 


Wp have ascertained that the defendant in Vishramv. Oanu, P. J. for 1883, 
..(the case which the lower Court has followed) had die^ before the argu- 
t; and the oases cited by Mr. Branson— Roop Nanain v. hamayee, 3 Cal. 



BAB0 Allkn iOi, V. RAIBOTI KRisHNABAV r3895i I L.B 21 Bom S20 ; 

L R, 192, 'I'h^ ReprtA^ntativn of Qmu^iondth Tagoto v Hwonath Hoy, 10 
Cil W B, p 455 , Monee Lall \ Ka.ee buzul, 14 Cil W R p 337 , Imdad 
All V Jayan Lai, l^h R i7 AU.l?^- wjio situilat in tlitir oiicuuahtHncQa., 
Tl'ey are not, thorefpre, at Viriuuo wuii tlm decision m Aariia v Managtr 
FaramhhcUta, H J for IS94 p 403 We sli til tllow tlin app( li and sotting 
aside the ordei of Mio Subuidintte ludf^o, l^iat Cliss, diioet him to proceed 
with (he execufion of the decuo Tlie tc'.pqnde its It ivc no incr ts They mustV 
piv tno costs of the appollants both huio and in the Obiiit 1x1 iw ’ 

Crdtr rturwd 


• NOTES 

[ThoC P I 190S, O 22 i b (.ui ts <1 Iwithm \ndii\g iiiNthinp i nl iitnil in the i|< 
furofioing rulc', whether tbt rd i f v t i v r i t h i hill I ihi* ui nt 
rias li ({ the dcitili of i th rpiru) I \v i th i li i (ti h ri ( vtl n | ii niio> 

inf ifihejiilgQ 111 ljlijul,i;ii I mi M i i i ii 11 I w th t m bna the 

doth III i shill hive thi imt l>r c uid i T t i>. if it ml b i pi u iii 1 h I i the leilh 
took pi 10 ' 

& m 111 d cisniiM wort giiin ji (siJ) \1 i (1102121 Mi' 101 (I lO )) J, Mad , 
1C7 (llOOlJO W N 710 tU 0 I \f M I H VII II 

Asrigirilith laso of di i h f<; c li ii ii( 1 (1) ) l> VII ] 
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(( sus 

RMnoji Kri htuiav (vltipual FI mitilfWii pondent 


ihndu law —Umint lui /nuifsf r v^t^toi i m> etant on utdm \ dmth 
does not pis' cn ins >v n (/nofuciftl i^sn/n e ldt}lim id(ptionhy 
wtdoii itiU s bad to htt A and s deith Succession (/ a 
biotfiei to a ho us d b th » s estate — subsi / unt 
adoption hu dec as ds lui u dm ts t state— 

Gonditirn il v tmri of lUati in 
• heir I hdti nc 


Bilvant and Mahidcv ii liothn M hid v wi-, 11 ntid I > 1 i i us wid m ind 

as idoptii I sm had «iuc ecd d t> ir p rtv 11 di d liiluJ < lu J Or l>^l2 1 ivii|; his 

widow Matburibii is his Inir H s I' th i Kil ijt wis n \* r v r i jin h ir ifitt 

Mithuribii andinlSsOh (Bilviut) 1 ci u n \ n iih l.t vi I m lU tfi ill 

assigntr wbosil&tolh pli nliP his iiitii st m it in iniri o 1 pr p i > win b had 
jclongel ts Mihail V indwi ih ti in tl ) tin fMii’unhi i hi li ii Mithuribii 
died in 1hs(> ind ifUr her dcith the ili i i 11 ut i ti r it in Ih ['ip riv Ir m thi tiiirtgige 
Hud tbit it the ditt o( hi, ns 1 n > MStbiinlii bung tb ii ilivt th intirostof 
Balvaut as rercrsi >nir\ hoir ill th snip j rtvwi ih i pssi vi »tv which [820J 
i.nuld nit vtot in the iltu U issigut ihi ^linlt! tmrefer t ok no iiiUri^st in the 
property b'l hi pun h iso fr im the t flii 111 is ■( nt 

Atmarim wtd Sal harim w&rt tw divided thoi-. Atmiritn died leaving his brother 
Bakhitam md a olughtir in law (rii gil ii (the widow of his prediciased son Owtnd) him 


t * Seroud Appeal, No 403 of 1894 
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itatwarde Sakharam gave bia son Mahadev in adopUtjn to Gangabai, vrho duly adopted 
Itnas son to bar deceased biisband Govind. ' , \ 

Held, that Mahadev on his adoption became not only the soirli'Govind, bnt a ls" the 
ndson and heir of Atmaram. Ha^ng been adopted srith the assent of Sakhwam, ha as 
pihe adopted grandson of Atmaram d'vested the estate in Atmaram's property which had 
Vested in p^haram. S^kharam by giving Mahadev in adoption to Gangabai while divesting 
dahadev of the right to inherit as his heir invested him with the right to inherit Atmaram s 
ite. 

^Por the purposes of inheritance an adoption may be considered as relating hack to the 
lath of the adoptive father divesting all estates which have during the intermediate period 
l^idoome vested as it were conditionally in another. 

pECOND APPEAL from the decision of T. Walker, Assistant Judge of Ratnagiri, 
^reversing the decree of Rao Saheb S. M. Karandikar, Subordinate Judge of 
'"^evgad. 

Suit for redemption. The land in question had been mortgi^ed by one 
maram in 186S to the father of the defendants. Atmaram died in 1865, 
plwving a divided brother Sakharam and a daughter-in-law Gangabai (widow of 
1^9 predeoeased son Govind) him surviving. Sakharam ha-d two sons ntfmed 
ISalvant and Mahadev, and soon after Atmaram's death in 1865 he gave Maha- 
Mevin adoption to Gangabai (daughter-in-law of Atmaram), who duly adopted 
^im as son to her deceased husband Govind. Mahadev married Mathurabai. 
|ae died childless in 1870 or 1872, leaving her as his heir. She survived till 1886. 
p;'/ Sakharam died prior to 1880, and in that year his son Balvant became 
^solvent and his estate vested in the official assignee. He was then next 
^rwrersionary heir to Mahadev after Mathurabai. The official assignee sold 
^alvant’s interest in the property to the plaintiff. 

^5 After the death of Mathurabai in 1886 the plaintiff filed this suit to redeem 
;the property. 

The Subordinate Judge dismissed the suit. 

On appeal by the plaintiff the Judge reversed the decree, bolding that 
;|lilathurabai held the property for her life and that [321], according to the 
^ing in Jamiyatram v. Bat Jamna, 2 Bom. H. C. Rep., 11, Balvant had a 
l^ight in remainder which became vested in the official assignee, who sold it to 
Phe plaintiff, and that the plaintiff had a right to redeem it. 

K , The defendants preferred a second appeal. 

^ Manekshah J. Taleyarkhan appeared for the Appellants (Defendants):— 
^be decision in Jamiyatram v. Dai Jamnd, 2 Bom. H. C. Rep., 11, which was 
Irel'vjd on by the Judge, has been over-ruled in Lakshmibai v. Qanpat Moroba, 
■5 Bom. H. 0. Rep., O 0. J., 128. Balvant had no right to the property when 
it was sold by the official assignee to the plaintiff. Mathurabai was then alive. 
It is after the death of a widow that the next of kin becomes an heir and not 
before. Balvant had no right during* Matburabai’s lifetime-i-fittpoflfcftnd v. 
Bakhmabai, 8 Bom. H. 0. Rep., A. 0. J., 114. The last ruling was followed in 
’Wrst Appeal No. 129 of 1893 which was decided on the 18th September 1896. 

Section 266 (k) of the Civil Procedure Code has prohibited sale of 
^Mpectancy of succession by survivorship or other ooutingent rigbts. 

jt; Dnji A. Khare with UahaJeo 7. Bhat appeared for the Respondent (Plaint¬ 
iff) When Atmaram died, his property vested in Sakharam as heir. - Ou 
Bakharara's death Balvant ^came his heir and we claim under Balvant. Govind 
having predeceased his father Atmaram, be did not inherit th^ property ; con* 
idqufiD^y hi« widpw Gangabai oould pot by adopting Mahi^>:<.wi|ih Sii^^ 
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ronseni; prejudioe Balvant 2?he Sahordmate* Judgo has id his ladgmeut 
relied on the deoision m ijamjbv Ohamnu 1 L B, C Bom , 498 But that 
dooiaiuQ 18 not applicable to the pie^ont caae beoaube in tint caae the adoption 
was ID a joint family «In the present case Srkharam and Atmaram were not 
joint Their families were sopat ite B\kh irara’K consent to the adoption would 
make li valid, but lb cannot dcpi IVe olUoi peisdns of tno piopoity which was 
vested ID them , , 

Fapran, C J —This w is a suit hied in the Uouit if ihe Subordinate^ 
fudge at Devgad in the Batn igiii l)i->tiiot The plaint ill [3?2] claiming title 
thiough the ofhci%i assignee and a sit,neo ul the ostito d one Bah ant* 
Sikbaiam Bought to icdeoin h iTiortf.'<fo esctfiitud in iiivoni dI Annp thefather 
of tl.e defendantb Nos 1—3, hv one \tu iiani (lovind on the 2Hth Mav 1863. 
The question foi deteimin itiou is m whom the pquit\ ot redeinptioi m vested. 

The facta as found hy the lowei Couit though them is a mistake, pro* 
babh clerical, in the si iteniint ot them bv the Assistant Tiid„i uio these —* 
Sikhaiam and Atmaram (nviod won div ded biotheis Tie picpoity in 
quentiou belonged to Almaiain, who, ts ahnvo ‘•ti'ml, moit^ igeii it to 4na]i 
will^possesBion in 1863 Atmaram had a son Govind who dud htloie his 
fithci without issue, leaving u widow Gangibn \tina’ un dind in ISbO, 
Ittving Ins daughtei in law Gin'^ibii and his "tpii ited inothoi Sikhoram 
sinviving him Sakhalin had at tint time two sons Bilvant and Mahadev. 
The txset date does not tpjear hut von loon liter the diath of Atmaram, 
f ikhaiam gave his son M ih idev in idopt on to (Tangalui and the liHet duly 
alopftd him It is hiyoud doubt that Gangibii idopttd Mahadev to continue 
the line of Almaianj thiough her husbind (;rovinn 

A suit in wbub Sakhar im w i •. tho pluntiff ind Stm ii irn wis i difendant 
w IS pending at Atniai ini s d« utb (Suit No 275 of lHb5) (iingnbai was placed 
upon the lecuid of it is idiliuoint in bn pi ire She died soon afbit wards, 
*nd Sakhiiam on the Ifitb Dmuiber IS65 infoiinid the romt of la i df illi 
lid had Mahadev Govmd (lut uion the lecurd to upiesoit Vtmaiaiu The 
Huhcidinato fudge thus dcaG with this put of tho c ist 

* According to the cst illi'-hid tuli 1 lulant luu it tin Hindu i ivv m for i in tins 1 re 
miiuy the d vugbltr m Un d is not iukkU to the isut fh ifitbiriuUn a prcfircme 
to the eiiumt.rattd burs bhi units i hiu »s isrj mti m ) b i p itiai will hivt to bo 
diuripinid in each t vse Hire bikbirim btinp cm if thi i,nun iitcd hui's wi"* tht bur 
if Atmaiam in jirefiicncc to Oai gibii Atn ti iiii s ts Ut vistid in bil birun vt Vtiiiirani s 
dr ith BHkbiram’h son Mibadpv yeuiigc^ tbm the defendant lUh mi it i said wii 
ul ptid by Gaiigibu for hii basbind This idrpti n uni h it wis nub ly StkbiiiinH 
OHM nt would h tvu biinvoid * • * Sil b a uii s lonsint 1 1 Ihr id fti n fMihid v bv 

Gin{,abiii cannot undur the. c rcum<tani(s detailed iioiv li di putid lu 11 v hia c r tut iiid 
solo crnaint bccausi 1828} bo thereby dive ted himsi If rf the osl itt ilieidy vesutd irt him, 
the vdoptioQ bccadna valid— Ram)% v Ohaviau LLR Clm 8 M ibudi v G ttid thus 
sutcetded to tbr estate of Atn araxn ” 


IhiB view of the law was assaikd btfoie us bv the pliadoi loi theiespon* 
(lent It was bcwcvci adcittd liv tit ^histiul luiqi nd we think lightly 
60 We continue the staknent of facts piioio giving our icasons foi this 
ponclusiOD 


Mahadev married Mathuiabai He died childlesa in 1870 or 1872, leaving 
her as his he ^ Bbe survived until 18Sb Sakhaiam died pnor to lf-80, and in 
that year Balvi nt filed bis jctitjcn and schedul-i in the Insolvent Couit ot 
Bombajrwbec Ifis esUte vested in tbecfficia] assignee He was then the next 
reversi^ary heir to AlahadwV after Mathurabai. The ofikoial assignee soid^ 
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^alvanfe's intoroMb m the property in qneBfcion to the plaintiff, who after the 
^ffeath of fil iihurabai filed the pre<tent suit to redeem it from the defendants 

I The \ssibbant Ju Ige relying upon the deoision in Jantyiitram v. Bat Jamna, 
2 Bom H 0 Bep, 11, differin,, from the Subordmat# Judge has held that 
Balvant had at the time of hie ^insolvency an estate vested m lemainder upon 
the death of Mathuribai That decision, however, rested upon a misapprehen- 
Hion of Hindu law and has sinc6 bseri ove’Tuled by Lakthmtbat v Oanpat 
Moroba, 5 Bom H 0 Bap 12H at pp 139 ind 110, and cannot now be 
accepted as 1 1 w At the date of hisinsolveuo> B iilv int h id only a apes SHooeasionta 
which could not vest in the olh iil assignee and the pUintHf took no mterest 
m the propoity in suit unrler his purchase from the oflioial assignee This 
was indeed oucedol by tlio leatneJ pinalei i >i the rosp)nieQt He, however, 
contended that ♦’ho property hai never boon vestal in cither Mahadev or 
Mathuiabai and was, in fact, Balvant s piupeity at the time of his insolvency 
Be argued that it vested in Sikhirim on the death of \traaram and that the 
adoption of Mahadev by Gangabai (hough it might be valid foi uthn purposes, 
could not operate to divest the propei'-> whic,h had alrealy vested in Sekharam 
He disbmguished the case of Pac/a;; v Ghamiu I L B 6 B jm , 498, on the 
ground that the>e the adupti m w is into a j nnt family tnd not by a widow in a 
sepalated L324] hianch Tiio idopti m in that c ase whs hell to be invalid 
for want of the absent of th co piicuneis in wh m the estate was vested and 
80 cannot he said to ho an luthoiita up in the q lesbioti though the Couit 
doubtless assumed that if the adoptum had been with consent, tlie adopted 
son would as re, aids the f imiJ\ est ite liave stood in tlie ihoos of the f ither to 
whom he was adopted Moio due clly in point tie the decnsion m Sri Baqhu 
nadha v. S7» hroao htshon L H 1 I \ 154 and liupehand v Hakhmabat, 
8 Bom H C Bip A C ) 114 at p 117 In the luttoi it was hold that the 
adoption of Budridas h\ Su|ihu the widow ut Anandi iiu who had pie 
deceased hm hrothei Sohhai im h ul the ettectui divesting the estate aihich had 
then ve‘-ted in Rakhniahai the widow ol the lattoi and nuking Badndas the 
heir to the piupoity of both 4uaiultam an i S ibhai am The ad iptio i was with 
the assent of liakhmihu This authuiiuy was filliwel in Vinkajtv Datto 
Beg Ap 129 of 1893 decided on tlie 18th ul bcptemboi Ib95 by the present 
Bench Tiiu facts in the ihivy 0 uncilcaso ah )V 0 loieitel toaie still stronger 
The peison whose estate was Ihuie divested w ih a male full owner 

Wo aio unable upon pm ciplo to distinguish th so decisious from the case 
before uir Thoehect of an adop^u n hv a widow must always, whether the 
adoption take place in a united or sepaiatod famih operate to divest to some 
extent an estate vested elsewhere That is, theiefore on principle no objec 
ticui to the giviug to the adoption by a widow its full effect That effect la 
more btiikmg when thcosta^i has passed out of the immediate family cf the 
adopting widow and has vesti I in a member of another family, but the princi¬ 
ple 18 , we think, in each case f ho sacdo 


The oise before us differs m some rispoofs from those which we have 
refeired to, in that the est ate never \ est d m G ivmd by reason of his not having 
survived his fathei, but was veseea >n Atm aiam when he died Th it, however, 


in our opmiou does not affect the oonolusion The father’s Ifhe is, we think, 
continued in the person of the boy adopted (with the assent of those 
capable of^givtng the vail fating ass'nt) by his son’s widow to her husband 
just as though the lattei liad left a natuial son bora m his life C32d]time or a 


^posthumous bOD The adoption when made ouures for the benefit not of the 
adoptive fatbei alone Tt benefits also the immediate ancestofiEi of thejadoptive 

ti 
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lelaiiing baok to the death of the adoptive father divestisiE all estates whioh! 
have during the mtermedute peiiod beome vested as it were oouditionally in * 
another See i2a;r Vyarikatravv Jayavantravti: Bom H C Bep., A 0 3^‘ 
191. Ufayne’s Hindu Law pi 171 Mahadevj un his adoption became, we, 
think, not onl> the son of Govind but also tbeigrandson and heir of Atmaram.. 
Having been adofited with the issent ol bikhaKin the adopted grandson of 
Atmaiam divested the estate in Atm n im Si propertx which had vested in , 
Sakharam Sakhiram by giving MahadL.v m adoption to Qingahai while*' 
divesting Mabadev of the right to inheiit is his hen invested him with the«|, 
right to inherit Atmai am's estate ] 

We must, therefoie, toveise the deoicoef tho Lowei \ppollate Couit and’ 
restore that of tho Subordinato ludgj viith (usts both of thi>> ind of the Lower “ 
Appellate Court on the respondent 


NOTES. 


Dectu 7ev(rsed 


(The curi^nt of Hulfaont} IS 111 Hvoui f th viiwtht ibi ptw rt id pt tccmin itea in 
such oaSo*! once for U1 and ib not ic vnod by sul sr juf t vc ting c r 1 > tbi c^nsmt of Ihoso m 
whom it It, vest d — Bte httelyan & Fmdu 1 m (1IIJ) p 1 lU—IJl sc il o (1896) 2/Bom , 
410,661 ((1904)-id Bora 461 (1901)3 Mid -.-S coulri (18j() 21B ni 2 j0 J27 

As rtgardu th) (xtbnt to which tit i relit i 1 s ilio (I lO ) 8 C W N 26i (1002) 

2CMid 143) ^ 
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Vishnu Bamcbandra tnd another (Oiipiial PiaintiilR) Appellants 

t;ci'’Ks 

GaueshAppaji Chiudhari audothtis (Orii-innl Defend iuts)Bobpondents * 


Ptaottce — Prneec/uie tonq issue frain J ly loutr Coutl—Fmdtnq on the 
po nt n tstd hy emeet eUarfiom jutym nl Vo itmivd — Second appeal 
—Limitation Aol {XVof lb77) boh II Ait l'i7 Paititwn "uit~Limitation 


Whoro the Tjiwer Appillito ujurt fi ira d i \\i ng ihsua tordtcihion hul it ippeiiudirom 
ts judgment that thcro w vs » finding on ILu limit whi h would b wo been r used if the correot 
isbuo had bec.u frinicd vh Ili^h*Luiut iii 9u*tidippiil iiin id to rcinind thccaofcra 
r w finding on that isbuc 

The. f ict thatthepliiniifi were not excluded fr ni ihni bii in put oi the joint 
proport) does not prevonv ntielel27 bchtduli II cl ih Limit vvuu Act (XV of 1877) from 
oporating in teape(,t of auothir pait fium which tbe> h id bicn excluded to ihcir knowledge 
[826] SPCOMP (fFBAL fiom the decision of Venkatrao Iv Inamdar, Assistant 
Judge of Bijapur with*k^ull Powers amending the decree of Aao bahebT V. 
Kalsulkar, Second Cltus Subordinate ludge oi Mudclobibai 

In 1890 the plaintiffs brought this sfiit foi partition claiming a third 
share ot oert«n inam land (^o 200) and of oeitain ocoupancv°latid6 (Nos 561 
and o67} which they alleg^toba anoestni propercy 

Defendarts Nos 1—4 denied the pbintitfs right and claimed to be the 


owners of the land whieh had been in their exoluaive possession tor more than 
t welve ye ars IJI^ey pleaded that the plaintids weie barrel mitation 
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The Suboidmatj^ Judge awarded to the plamttffa a third share m all the 
^lands in dispute * 

On appeal bv the defeodaats the Tudge framed two isauo^, vtz , (l) have 
the linds in question still romfined joint between plaintiffs and defendants, 
anl (2) have plaintiffs enjoyed iheir shire in their proBts within twelve years 
Ills findinj^s on the ibove issues wore in the nogwtive so far as pirt of the land 
(No 200) w IS concerned, and in the affirmative with lespect to remainder (Nos 
501 and 5( 7) He therefoie amended the donee by dismissing the claim with 
respect to Ivnd No 200 Tfie following is an rs:tiact ftom his judgment - 
^ "Oatht.whMo iilhjuga pliinlifis might hivo hid g d iliim tc landNo 200 andthat 
f they might h ivc bien in p sso sion thrroot in y irs g u* 1 y 1 do net think thit there is any 
evideno lo «bow thit th« ir possi ssioii continued aflci lh70 i? 11 hn 1 th.it poinl aooirdmgly 
^ Xheir possession wis titall> denied in IHTt undir in ill gtd ,idversc cl uni and this indioAtes 
* that dufi.nd lilts hid ulverso possession siiiu 1S71 t hist if not since bt fore, and as this 
adverse poss sion wisra re than twdvi yi ii when thi luit wis instituted in IBOO, plain 
tiSs title if in> to thi lind wis cvtiiigii h d it that time 


1 The plaint I tis prefet ted 1 second tppoal 

I Mahadev V lihnt toi the \ppotbnts (Pluntilts) —The suit being one foi 
^ partition the Judge wrongly liamul tiie second issue undoi aitiole 144", sohedole 
[ II of the Limit ition Act (XV of 1877) The suit is for partition The 
Judge wrongly ii vmod the issue uudci ir^iole 144 of the Limitation Aot 
, The issue ought to b ive lieen liamod under aiticle 127f as to whether the 
i;827l plaintiffs had been excluded to thou knowledge flora the joint family 
property foi twelve yeais Our el um is to land No 200 oannot bs hatred by 
defendant b advoise possession, bee luso wo have lecuived payments out of the 
joint rents an i profits Th it being so, the defendants cannot be in adverse 
possession of a jmit of the family propeity 


j Narayan (r Ohaiid xvarl ar foi the Respondents (Dafondauts) —The issue 
framed wis ni doubt awiongouo Article 127,‘•ohedulo II ol the Limita 
tion Act IS applicable, the suit being one for pirtitiou Nevaitheless the 
Judges finding sitisbes the roq iireuients of irbnle 127 The flaming of i 
I wiong iss tu ^a^ moiely an uieguiantj which did not affect the merits of the 
r case The lulgo Pas tome to a right ronclusioii and, tbeiotorfl section 578 of 
the Civil Pioccduio Code (4ct XIV of 1882) is applir able 

Farran C J ihe \ssisbant ludgo J? P li is in this easel nd down the 
wiong issue foi d ci-,i n lie his wjilod iG Have plamtiffs enjoyedcheir 
L share ui fhu jiohts f i I aelvo yoirs, wheioas the issue ougbl to have been 
“ flivo tlie phintitS bion excluded fi >m No 200 ind then shaie of its ji obts 
to tlitii kiiowLdge futvi've «eais In consi loiiug the issue which it has 
laid down tiu Couit has hc'tvci come to the conclu&lou that the defendints 

* C Alt 14J - ' 
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baTO' had aSverse possession of No. 200 for twelve years, wl&ich we 
we think, having regard to the framing of the issue which had been laid dowh^| 
understand that the plaintiffs have been excluded from No. 200 and their sharej 
of its profits for twelve years. There is no hiding that suoh exclusion ba8| 
been to their knowledge, but it is clear that theUudge so intended, as he speakii 
of there having been disputes between the piwtios about this survey numberi 
since 1874. It would be too toohnical, weAhink, to iiold that there has notf 
'been a substantial finding to the effect required by article 127, and it wouldj 
be useless tp send down an issue to have the same finding again recorded, bu^ 
different ^vords, on a correctly woided issue. , 

lb oannot, we tTiiuk, be successfully argaed that article 127 of the Limita>p 
tion Act does not afford a defence to the plaintiQ's' claim in so far as No. 26QJ 
^ conoerned if its provisions are [328] satisfied. The fact that the plaintiffal 
were not exelnded from their share in otlier fields does not prevent, we think,^ 
the statute from operating in respect of the field from which they have been.'V 
excluded to* their knowledge. The argument on this part of the case has"^ 
not been pressed. Our view accords with the judgment in i'udha Mall v.;| 
Bhitgwan Das, Panj. Keo. No. 86 of 1H86, cited hy Mr. Starling in his'l 
work on the Limitation Act, page 254 We confirm the decree with costs. 

« Decree confirmed. J, 
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The JOth December, 1896. j 

PllDSBNT: ; 

OHiiiF Justice Fark.in and Mk. Justice Steachky. .? 


Chunilal Hajarimal by Mukhtyar Multanmal 

Laobhiram.(Original Plaintiff) Appellant '/■ 

versus , ■' 

Sonibai kom*Hajarimal.(Original Defendant) Bespondent.'' "I 

- \\ 

Civil Procedure Code {Act KIV of Secs. 503, 505 and 622 — Receiver — ! 

Appointment of a receiver — Nominatio'i by Hubnrdinate Courts with grounds 
of nomination—SaticLion of the District Judge - Order passed by the District ‘ 
Judge —Ex-parto — Re.vieto — Appeal. -i- 

The District Judge made an ez-parte order fur Ibc apponuraent of a f tciver under seo>''' 
tion 505 of the Civil Procedure Code (Acit XIV of 183'ij. SiiLetqueiiLly it Laving been hbowu 
to the Judge that the uomination made b> :>bc Subordinate Judge on which the order was ' 
passed W*as incorropt, the District Judge made au ocdir .wlm't'.ing a review. The plaintifi ' 
appealed t& the Hi^ Court. Without deciding whether an appeal would ho against the order 
c*. the District Judge, the Court disniissed the appeal, bolding that the order of tba.'y^ 

District Judge having, in the first instance, been ez-pirie. hi: l..<.d cleatly the power to review it. 'f 

ApPEAD from ,the decision of W. fJ? Crowe, District Judge of Poona, ini 
Miseellaneoas Application Ho, 193 of 1895. 

The plaintiff filed a suit in the Court of the First Class Subordinate Judge! 
of PotitlA .ag<i.inst his ttdoptive inotiier as a$j[minis£ratrix of his property, and^ 
applied for the appoinbinent of a leoeiver. Tho Court under seotjon 503^ 
of the Civil Prqjfedure Code (Act XIV of 1H82) ordered that a receiv 




ij '■'^sst!'AP®®*!^’''No._38 of 1895 ftew .order. 
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* I , 

(thottld bo iippoiotad to manage fhe money-lending basinese of the estate In 
enbmitting the name of a loceiver for the sanotion of the District Judge under 
section 505 of the Code tho SubDidinate Judge in [329] his report referred to 
the v\bolo of fhe prjpjitv mduputo iDbtead of only to the money-lending 
business The Dislriet Tudgojliving smctioned tho nomiiiation made by the 
Buboidinato fudge, tho leieivef attempiod to take possession of the whole of 
the propelin dispufo Tie ddendaut theionpon applied foi review of the 
order giuntin * the sanction pointing out that the teirns of the leport made by 
the Subordiii ite fudge being it viitanee with liis order, the sanction granted 
by the Distiut fudge wis illegal and proving that the sanction*having been 
granted tx paite without giving her an opportunity of botn^ heard, was contra^ 
to law, and should be set iside 

The Judge giantod the application fur loview 

The pi iintifl appealed trom the ordui gi inling the application for review 

Shmam V hhandarhat, lot the Appellant (PlaintiH) —The Judge was 
wrong in granting a loview of his oido' Suction 505 of the Code ^oes not relate 
to the pcopiielv oi the cider passed foi the ippointnient of a reoeiver What is 
to be taken into consilei ation uudit tint section is the pioprietv of the'nomi 
nation of the roceivt-i Tlie fu(lK,e s oider is purely a ministerial ordei passed 
on tho report of the Subordmite fudge Ihe Judge has confounded the Subordi¬ 
nate Judge’s judgment and Ins lopoit Tho oidei nominating the receiver is hie 
judgment, and his c unmunirition asking (oi the fudges sanction for the 
nominition is his repoit Thu Tadgo cannot sit in appeal as to the leport He 
bad tberofoie, no power to lovievc tho order piised on tho report The words 
pass such othei order is it thinks ht iii section 505 of the Code mean that 
the fudge iDiv appiovu oi disipptovo of the appointment, or suggest the name 
of any othei person 

It was not nucessuy to issue \ notice to tne leapondent because she 
had notice m the bubu finite fudge s Comb Thu fudge s order being puiel\ 
mimsteriil no notice was iioces'iary 

Mahadeo B Chtubal for the Bobpoudent (Defendant) Section 629 of the. 
Civil Fioceduia Code (Vet XIV il 1SH2} piescribos tho gtounds on which an 
appeal can bo piofoiied The objections now uiged t annot be made the grounds 
of appeil undui [330] tint section Tiie TudnO hid authority to go into the 
questiou ot tho pt >piutv of tho order appouitin,, the receiver —The Bombay 
Petsta 6tiam Navinal C7i Comiany LimthiJ \ ikr i> S "Zuary' I L R, 
13 Bom , 171 biiajun \ Ram Chmut L h 7 Cal, p 719 

With inspect t) notice we submit that both the parties should bo beard 
w^on an oidoi is to be jiassod 

Farran, C J —It is co t nded that f his appeal will not he from the ordei 
admitting a lovtew The (oiiuntion is piohihl^ oonaot—The oombay and 
Persia Steam Namatiov Cm tuny, LimtUd v Ihe b S L R, 

12 Bom 171 It IS not hoiveior neecssviv foi us actually to determine the 
question vtrhether ihe ippoU lies oi not as it is opetf to us, if the Comt bad no 
jurisdiction ii act as it did, to deil ^ibh tlm rise under section 622 of the Civil 
Frocediiiti Code and upon the meat's the law soems to bet olpai Section 
60d gives power to civil C^uitsio ceibaiii cisas to apooint a leceiver That 
however, is a powei which subordinate Oouita are forbidden by section 505 to 
exercise without sunction Such Courts can only make a nomination with the 
grounds, for tho nomination and upon tliat tho District Judge can authorize 
the Subordinate fudge to appoint the person bu iiominated, (X pass such order 
as he thmka The latter words give full discretion, wS thlnkt to the District 
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Judge to pass sQoh order as the rirca'notanoes of tlie case considered in all l^eir 
bearings require. He may give the proper directions to the Subordinate Court. 
Nominaill^ in section 506 beeins to be equivalent to the conditional appoint- 
ment of a receiver which the Distiict Oouitcaii accept or reiect or modify. 
We agree entirely on the above poiuts with the Judgment of the Calcutta High 
Court in Btrajan v. Bam Churn I L K, 7 Cil? p 719 

It IS not necessary to consider in this < whethei an ip])3 tl will lie to the 
High Court or not when the Coait his passed its ordei We shall deal with 
that question when it arises 

The order ot thp Distiict Iiidgu hiving m the fust ini* nice boon made 
as parts, he has death tiu powot to luviow ft Nppeil dismissi d will costs 

App al rhimissid 

NOTES 

tSoe howivir {1*1%) H \11 IM il )(isj)) 2i 11 in I-* T i tli i 1 o 1108 
seo SOS iH omittod ] 
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* llu KHh Ikctmh i 

Put si \i 

CHILP lUSTlCJ I VliR\N \M) Vlu. lUslH I SThMllJS 

Vinasakiao Gupal D'slimukh (Oiiginil Tudgtnont nehtoi) AppolUnt 

I'd s«s 

\inayiik Kiishtii Diubii . fOiigmil Dicroe hollor) Respondent " 

Lim>taium Act fXV f 1H77) ^eh If Ait 17 f 01 I Litcntion 
of Aeortf Apphoitim f i/ A cue hoUht foi ham ij hi A %t the 
auction salt ''t p 171 at A if imutuin 
An ipphodtion b} M dtrn h >Id r fir I tv tibdUlhf il (fhi juihm iii di btor ^ 
1 nm tctblcpr pirly 1 tt ipp]ii,i ini to tlir G art !> lil i t p 11 11 I cl r\ u( luofthc 
d lie and fills within bt woids if triiclt IT l ItUst I f the I iin t ttion \ct(\V cf IS'iT) 
Srt OND APIRAL from the decision o1 I CO U ntn in Distin t Judge of Ph nia, 
1 eveising tho Older passed by Rio SihehB S loshi Suhirdinite ludge of 
Pon, ID an execution pioceodit g 

On the 21st Decembii l,8H9*\in*\ »k Knshna Dhobri thl iinod a docreo 
against ^ inayakrao Goptl JDeshmukh aw iidn g him possossi m r>l (tut un land 
and mosne profits He obt iiiiod possession of tho I it d on the Jid Juno 1K90 
On the 20th February 1891, ho appliel 111 elocution to ucumi tho mosne 
profits and costs fiom the judgment dehtoi ind on his fnluie to piy tho same 
to realize them fiy the sale of the ludgment dohtoi s immivodble popcity, 
and if the pioceede of sale should le insuflicient, fiion to loali/u the d« fioienoy 
by sale of his moveable pi opt rty On tie Glh August 1891 he aiiplied for 
Iiermission to bid at the anrtion salo ul the unniovtaldo pi(pe)t\ and the 
Court granted thq pormission Tho immuve^lo piopoity w is ac..oidingh sold 
The proceeds (A the sale being insuflioieut, the duct 3 holuor paid the process 
foes for the attachment and sale of the moveable propuity, and the Court made 
the necessary cider on the 24th Noitmbe 1891, but no fuither steps were 
taken On the 26th Februayjr 1694, the decree holder again applied for the 

execution of the dyrw_a 

•• goeomi Appeal, No 686 of.l 696 '' 
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f 17be Subordinate Judge re]eote(1 the application as barred by limitation, 
' not botng made VI ithin three yoais from the* 0O(h February I891^the date 
^ of the last previous application 7 

[332] On appeal the Juc^go luveised the order, holding that when the 
decree holdrr paid the ptocesv lor the attachment and sUe of th^ moveable 
piopertv there must have been made an oial application to execute the deej^, 
and it not, such in application s lould be implied from the fact of the pa}d|pt 
ot the piooess fee 

The judgment dehtor piefeired a second ippoal 


Trimhak J{ Kotval foi the At>peltant (Tud^'inent debtor) —Thore is no¬ 
thing on the rocoid to show th xt tl o decree holder made an application loi execu¬ 
tion when he pud the piooess lets in November 1891 An application for 
exfoution cannot be implied, bcciu^'O he pud those fees He must set 
the Court in motion by an apjihciiiou— Phatanamma v huhba, I L B, 
7 Mad 'iOG, Kwthi Mannanv Seshagut 1 hakthan, I L B, 6 Mad , 141, 
All Muhammad hhan v Oui lrai>ad 1 L 11 6 Ml 344 lone Mahomed v 
Mahomed Mahood I>ur 1 L K 9Cil,7J0 hajkumat Banerji v hafLakht 
Dabi,l L B,12Cil,44l , 


Oanqaram h Rile for the Respondent (Deciee holdei) —Our application 
18 within t)^e In our hrst applu ition tbciu vias i prayer that if the proceeds 
of the sale ri theimnaoveible propeitv uuo not suthcient the n ovoable pro 
perty should be sold Out suhsiqiient pi\mfnt ol the tceo for the attachment 
and sale of movoihle propeiiv was tint imouni to applying for execution 

Next we contend that our applu itum on the Gth \ugust 1891, for pet mis¬ 
sion to bid at the s tie of the itiimoveablo piopeity was a step in aid of execution 
^Bauuv iiikue Ma] J L B. 13 All 211 

Farran C J — It will not bo uecessan tor ub to determine whether the 
District Judge was correct in impl\ingan ipphcation frr sale of tho moveable 
propeity ol the defendant by the iiliintitf when he pud the piocess tec on the 
30th November 1891, hoc luse it hie been pomtid f ut to us that the decree 
iioldui made in ippluation foi leive to bid it tho sale ot the immo\cib1u pro 
petty oi 0>h August 1891 witlnn thice\eiib of hiS piesent appl catii n That 
applu itun it ippt. us to us, tails within the \oiy wcids of the aiticlo 179, 
clause 1 It is an apphci [333]t]ou to the Com 1 to take a stop in aid of 
extcution oi the hcuo vt" to grant lout to the decree holder to bid 

We aptee w ith tho decision of tho Allahabad IlighCouitin Baiisi v ^tkrte 
Mai I Ij B 11 All 211 on tins pi in<’ wh ch dissonta from the expression of 
opinion of the r lUutta High Court iti Tone Mahomed v Mahomed Mabood 
Bux 1 L B 9 Cal, 730 on this questiuu, and aocoidingly confirm the order 
of the Lower Appellate ( it with costs 

Ordei confirmed 


* NOTES 

I Liavo to bid IS a stip m aid of exooutun — (1900) 22 All 399 (1906)8 0 0 IGl 
According! ttaeCilcutti and the lurjibMrwit ih % qurstirn of fact in rarb case — 
(1904) 30 Cl) 7(1 ( 905) 10CWN 20J (1908) 12 0 W N 621 (1912) P E , 60, see 
alsj (1914) 16 M L T 103 ] i 
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The loth Dtcnnbn, /‘I'i'j 
PuisiNr j 
Mil JUbTICR PAltbONS AND \lli Jl^sriCLCWDV 

Maiuti. . (()iif,iiu Defend Mji) ApptllAnl 

Vlt\U\ 

liuQj^ . . (Uiu-*iu kl Hespundmit 

TTnuiu laxo Partition - Pirtition luuit uikJh a l»o'i i tide niiUahf as to 
pioviity '>uhje<.t, to patoilitu - lie pat itiou 
I'Sii puciLs lo a putitiori niiii I t »w UU iiiistdc iik liidcil ni Ui divM n < ituipio 
purty which di^n >1 bti )ii|; 1> thi fit ii's tib \ i h 11 id m ti i^i 'r in i ihuU p iiim who 
huliirrjucutlv hrniighi i suit 1 it itiil mpti n tiid r scud it Ii lu ili pirU whcni it hud 
be u ill ittoU it lliL n 

H> d lhutheptit> whihtdl sL his shin mis nliil It oliiin it -pntiiiiui 

Sl(OM> tPPh M^lioni the do mm oi Jim liiliidui N (j Plndko, loint Fuat 
Class’^ub ndinito fudgo \ P , <d 'iiohpui, 'ii \i)j)t il No fjl oi li|9j 

Suit lot pHililioii Thi i iiiiih tiwiitditlit puiius to tins suit bolongnd 
was possossod of oeitnn |omt pr ipmi\ lonsistm.; (tntir aUn) of two mUax (or 
otehaids) 

At 1 pa»titioii mule vb mt two it\ \eii bol no suit one nl tho mala% vtas 
assigned to the p tiutiit s pH 1 dstoi iniitii to ] tlieublui v/n t to tlio deloiui- 
ards piodooossoi \t tl t tiim Hu put* n tot k plito ill tho paitios hoxUL 
I'h boli(.\e 1 tb it the mail i i tied to tho plmut'tis piodc i(s-,oi s w is family 
pi opt it \, but is i ipittoi ot I It I A IS ti ih iiuid 111 moitgi u, it biitiig been 
moili «vid to tho fa'n^)^ at i \iJ v louiotti | tiiotl 

[334J In IHS 1 tl ( inoitw,i{.m ' I st o 1 1 ints bioii,, lit t suit I i itidumptnn 
ot the noii/a in question, nut dif iin I do lo lot possis on the Co'iit finding 
tn it the rnoit, i^o dtliv li ui l>o ii pu’ otf out ol tho usiifiULl fn oxut utiun of 
tlii*^ doci 10 fclitj pi mititis veto dispossessed ol tho malt 

The pi lint iff s theioupon biouplu tins mt t iiucovei tiioii shnu in tho other 
fmdah\ itstquil divisnii hot mum tlioinsHlio, ind too itotoi dints 

The Kuhoidnute ladgi it]ttlol tho pliiiitiffs tliiin n ddin * tint tho 
piopeitv ciuld not ho jwil’titju d*ifn-Ji • 

Thii decision vi is lovuised, on ippi il /\ the Jiist i''|iis Suhoidmate 
Judge, A P 

Thu defend intft tliuieiipon piuftiiul iseionil ipiual Lo rno tligli Ctmit> 
Idanekihah Jehanqtishah ioi tlie kp^xillints 
Ghanasham l^ilkanih *ir the Huspoudunts 

Parsons, J -Au ntetustuip |)Oi it tiiisos in the dotisi in oi (nis appeal. 
The fabcnly to which tlie paroles leiouc.' thought that thev owned absolutely 
two malax (orchaida), and at a paititioii tiiaue 8o»u j twontv ^ onis lao one mala 
was isbigned To the dofendanth’ and iiiie to tho plan i‘ls piodoeessois in title. 
Yorv recently a suit was brought a{.anist the piitiesbi a thud ptisou to obtain 
possession of tl 0 mala that had been issign id 1 1 the pi iintitls. ind it was decided 

that the mala wa*- held by thfefamily on an ancient inoitgago, the light to tedeom 
which wasetill sul^nsting, and ttidt the mortgagojnemey had been paid off from 

* Seooud Ajipiial, No. 707 of 189s. ” 
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the QRufiuof the plainhfis oonnequentlv lost their mala, and they now bring 
tins huit tu makf> the dofondants cuntrihuto towards the loss they have sustained, 
in other words, for a re pai tit ion No fi aud is alleged at the time or in the mode 
oi the paitition There was a f nu /ulf tni*<take shaied in hy all parties as to the 
ownership of the mala The Ii] J(,h savs It is beyond all doubt that the parties 
to the division mule it m ignoi'uico o< the inortgige \nd under the ideatbatU^ 
mortgaged plO|>(.lt^ w is al snluti Iv tlioirs and that their interest in it wan^k 
limited at all Undei these ciiiiiaistaiices we think that the plnintiffl^Po 
[838] ontilied to the rehif tiun ask Id his work on Hindu Law, at p 232, 
Sir T Strange sivs Whfcne\ei from iny c lu^t not undotstood at the time 
the division pro\es to hue luou uiuqual oi in any lespect defective, it may 
be set to rights nntvviths''un(‘iiig tlie inaxiin Otuo is paitition oi the inherit* 
ance uiide ’ In thi c ise of l>avioha\ haunqavda P J foi 18H3, p 227, a 
person cKiming b\ i pai luiount light tame in attii ])irtiti >n and took away 
one lialf of tlx piopeit^ Hio luiincd Iikihi.'' deiiaud that in suih a case the 
parties ‘ weiu huun 1 to ht u th it loss iqi ilh Tlie\ hid (livided undei such 
a misappiciiciiision ot tlx tiuc sLite of tlx. cast tint the Hindu law, like com 
mon equity would eoinct the uiioi iiv distiibuting the cMsting but unknown 
burden evenly wlieiu it a is plicel on oMoouh of the slni is Tiie piinciple 
of that decision ipjiltusixa 1\ t i tliu pios ut c ist Weionliim tlx dtriee 

witii costsi|(t 

jDtci'f ionfitmed 


NOTES 

c Set also (ISOG) J> L R J ) 
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TLbTVMHNTMiY II HISDK TION 

Uu ^Ist Avgust lb¥> 

Pia srh r 

Siu C IiAURAN, Ivr, CiiiFr lusiiii, and Mr Iiisik i Ft lion 
Ghollahli u Atiuai in (Qiigiii tl PI luitifi AppelUnt 

tin s*ti 

Nanluhai . (Oiigin il Defendant) Ues^ondent ** 

Executor— IT ;// —A)hthaiion -Povtr ot txteuot to tefer the question of exeeu 
Uon of a mil aihiti ition -Lvidenae fjvt hnet to tLplatn iiriUen 
dneununt Lmhuce 4ct{lol IH? '^rcs 9A and 94 -Praeiite 

Stvihe All rxiiutoi p list wli sc ipplu. iti nforpribiti t taviat has been enitrod, 
oanuo'submit to irbilriilin tutslixi wbitlit the will propounded bj him wia duly 
execottd b> the deceased 

All tsceui i h ivii p px pc in did a will mil ipplicd for probate, a caaeat was filed 
dtnyiiig tilt ixe nai m of the all gid will a* cl tb luittur wa dalv itgihtercd is a suit The 
excc^utir anl tl < iv atrix sub,>cquintlv i fund the dispute’ to arbitratiou, aignnig a 
Bubmissicii paptr which wa as f Hews — 

‘ To Bb digs ill Kalid lb R amp Writtci 1 v ui the undersigned B> this instrument 
wo give 11 >ou luwiitiig as loll jws —li ihi mittir of an application presented by 
OhUlabbci Atmaram Tambuwal* l> obtain power (probate) from the High Court for the 
admuii 1 ration end onj vmciit between ustwi p rsons Ilf the property of Bai Qodawari, 
widow jf Dirji (t III r) Bhowan Deva Pive 1 tfandubai the [ 836 ^ wife of Mulji Mala, 

* Tebiuountar) Suit, No 21 ef Jb 98 , Appeal No 907 , 


NANDOBAI 118961 


1 L R. 21 Bom. 837 


hiivtng riisod an objooliion havo got a ptnat-rogistprod in tfao High Court lii the matter 
ihtraofwt th* said pUmtifi (md) dtfnnd int lim ippiintid \ou m arbitrator to bung about 
t bPtth ment of the stid dispute As t > what m r iwird you mty make end give on arriving 
It a derision, tbs saint i** to bt tguid t i md tin li 1 b us tw pi r oils In ibis matter we 
oaoh othtr tgreo »nd rjns nt to i t t 'rhng 1 > \ mr | iwtrl This sabmissioii paper wo 
of oar fret will tn 1 ok tsurc tnd iii lu 1 1 ini 1 1 ml rin ci >u in s hast m ido tnd delivered 
lHlpr btving read ani and ist>>d th si a it i i^r d to ml ippiovi 1 of b> us, and our 
nirs ind riprcsentitivis in Gnirl liiid) til Dulni lljinbn Ihr T iiglish dati the 30th 
of Ootnner in the yeai 1893 ” 

Btforc the irbitiUir the pirtii w r r |i mtid L s luitors witin is were called 
and examined and the arbitiatur intdi m iis I'd if idirin thitihi alicg d will had not been 
executed The exe utor nevt rtbelfi^s sub «q n ntiv pi ic i Id wilb his ipphc ition f n probate. 
The casoatnx contrudi^d th it bn wv b ml I > th iw n 1 II ill gi 1 fhit the pirtus had 
never n illy luUnded to lofcr th< luislnn (tin isji iti n >f tin Mill 11 irhitritirn md 
tendered 6\idenco to prove this 

Iltld tbi^the ovidinci wi ilini lit Thi liiiguigr of thi submissicn pipir wis not 
s I pi iin in itsi If n >r did it ipplv i n. nritcii I > r \i lirigfi t is t pnunl thcividenco 
being given —Setti in Oi (f thi I vidiu i Ait (i if 137^1 

■3IFLAIj flora Candi, T (I L li ytlHnn 2:J8) Tin pliiiitiH tppliod for 
pmbito of the"w 11 of otio Gilivinbii illo,im^ himsolf to be Lho c\.uoatoc 
atcoi linR to thi tonoi of tho sii 1 m 11 Tb i djiiMiiint lilod t t ivoab denying 
tb it Godtw mbit liilexutded iin will Tha imttm ol tlio if plicAtion wiB 
duly rtfeisfored as a suit (sou section *ij o( \ct \ of 

WInIa the sitd sud w is p iiding, Uio piifu* on the dOuh October 1893, 
lafenod tbo dispute botwuen them to irbitiutinii 

Tbe ' Hubmibsiou pipoi vv is 11 f illow i 

‘T Tihingsvli Kilidis Kiuij v\ntlfii t i tin vuiJ rsipni 1 Bv this instrument 
11 e to > u III writ iig « fill w —In th milt r 1 11 ipplu »U u prtstaled b\ (jihella 
'.i \t uvriiit I mibuwili 1 1 liini p vvi r (pr I it ) fi m uh 11 gh ( luil fot the aaminis 
tr 1] 1 ) uidinjmn nt biiw r» ustw pi n- f the pr p rtv I Buti diwiii widow of 
I irji (I ul i) lilnw 111 I) \ i Divi I Vinlubu fli wit I Mulji ’'Iili hiving risid lU 
objciti in hivt. g t ) i iti it r gi tLri.d ii iL llipb ( mi jii th luitt r tbiirot m( tbf Slid 
p'III tiff (ind) dtf II bint hiM ippnntid^iu ii iiliitrit ri bring luiuti ‘•tttlcm^nt of 
tb. lid QxspuLo Vstowhiiivii imimIv niiii>mike iii I givt ii irriving it a d..cision, 
ibi simiiin t 1) igrud ti and ibdid i>> ustw p i In tui mittir wt rich other 
igi c tiid lusiulto lit lien ling l>v in iwiil Ihi ubinissi in pipii w« ol i ui frio 
vill 111 I plcisiiic ind 111 uiid u iiid nili n i uiu s hiv midi md di In t rid liter hiving 
u id ind got ri id mil iiuhrsi 14bc iiii * ft i igi od ti md ippi ivut { i } u md our 
1331) hen mill piisi ntitivis m ( u<rl (iMl)tli Dirb t Hoinbi> I hi J tigli bditc tbo 
doth (lotohri m the yoir JH9i 

The paitieb appealed bofuia tlic aibitiatoi and uuto lupiosunted by 
BoIicitiOis 4ttei.boaiing fcbu oyidoneu tnu iibitiitnion tbe Ihtii April 1894, 
publiabad bib awald whaieby be iouud tuat the alleged will waa out oKucuted 
by Godawaribai The awud was as follows - 

" To all to whom thobo present hall t. uu 1 Bbmg iliKndi Eimji of Bombay, 
bend gre etifigs Whereas by ti mit in thi High I of I udicaturi it bombiy being Bait 
No il if 1893 vmheicin one Obeli i'jhai Atm 111 n who bad a ltd to the snd High Court 
on iU Testamentary Side for prnb ite ol tho will t' B ii O >d iw in b ii v 1 1 1 a of Bhowan Deva 
Dive, dated tbo 3r 1 day of April 1890, was piaintid nd applied fo> probate of tbe said will, and 
one Naudubai, wife of Muljt Mala, who had bled a caveat to the siui application lor probate, 
was defendant and disputed the said will 'vnd whereas by an inrtramtnt in writing dated the 
30th day of 0..tober 1B93, ayd under too respeetive handa of the said Ghellibhai 
and Nandttbu it was referred to me as a single arbitiator to bring alyiut a settlement of 
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i * 

ihi' 111 di p i( kn )w >0 tbit I thostid Bhangs iJi Ktlidib Baniji, having taken 

up 11 mys II It I u th u thr si <1 >* f itnc and i ivufg hoard wh*!! viaa alleged by or uii 
b half 1 I) • I I rtx > P (t’vtly and haviiip he ird and crii idindiill sUch osidcnci, 

I Old III I I >tir\ ishith h ii bi dm d b fore m and having duly weighed indcon 
31 1 r I I I ml s gulii b matters <^d things tome referi d asafoiesaid d i make and pub 
I fi 111 I iwail 111 <VMt iig indeneernugth rn iU« i as foil ws Ihatistosay Ido 
ns/ I 1 i lit riuiii III at I.ai li idiia iridai wid m i Uli win I) vi Dav did »f t execute thfc 
siidavll I at lib >iddt> ' Apiil I’^IO uhi h u as pr lutd and ( it ui videnoc bcfDie me 
hy til t 1 (ill liibliai Atinarain In wilnis & 

Neitaa tlist in iiii,J tliei saiei tawiiel Lliei p] iinliH subsequently proceeelod with 
his suit til eibf am jiol atn > i tlio vstll He e nitnmiml *^livf bo was not bound 
by fbo 11 viiiel inil lio tondeiieil <i\i bnn n ib) ct ikifeJ by oiurisol foi dofondint 
bul piovisiein illy irlniiflol) I i li w ill it wnmi bo s)^,nol tbn submission papc>l 
ho wis uneiui the) iiupt ssinn tint t lo iihiii it n u >ul 1 lunoiy elotoimine what 
sum ol iiioneiy shou) 1 lio ))iiil t > fb * t i^inlint t) buy ott lioi opposition to tho 
IHSUO of pt lb lie 

Tbu dufond II t iileiind 11 it tin i ii 1 was binding \nd tnat until set 
aside, the pliiutilt ce ulel not piooinJ Witlt tl ei >u t 

(>ANliy I eiistniss d tbn suit 1 il lin tint tin n\ it 1 wic binellug (1 
L K 20 lioin 31-1) 

hriHS n ml M itph >s « iji tin Ippillain IMairiiiit; \\i < in*onel tint 
an o> 0 (.u^>i e inn it luin tii eiueistnn oi tlit jnuirio tSdSjiijs ut i will to 
arbitiitim Tb it ejui sti in i in only b in'- mnueiliy t lo C’n it Pbe) point 

dous not s nil I 1 Inio iiisni bitlinto I'ln tviieint li i\v tniilhj iwaid 

WAi friailulnnt mil if tli le n n lu Diinling on bu ippeillaut Tbuy 
loioiiocl to \cl \ el ISSj stifi n )j 

''Ott anl/t?/ie' ten U | n le it' DjIcu 1 int) Tiio iid n hi nlin ^ on 

tiie pliinl tt Iteaoosnir ittiet tniiswhi iic n i pit In s t > it, so tint the 
lionotleiiiMtis un 1 )i tin illegulwill no no^ piuj i lieti i Plioy cm tnoio tho will 
if tiny pb isi I into i n ileus n wliy in o\ i nmi sb ml I not ufo such a 

quostion le ubiti iti m lie cm e lu) i nniso a suit hi iv^ \ aun^ii^ JO 

L 1 (I'l V Ml !sl Ihi liyOHut a Uiumih \ ihtilop 2^ mil T 
bit h uln i tl V ( liter 1‘s mil i 121 v iiuit\ -itratiis jO L J itbo 

AM' t I b 1* D 210 11 n tr xo \ \ II e f 2 -s mil T, 602 

llnuMiin I r lyon ill tint lu MM I’ouit as t> whit the pi nntitt intended to 
roloi tl O li ill I'l 0 i n^l t 1 t t luM lioon i ImPbieJ in 1 nun it be cousieloied 

-LviUm«\i ei i is tl u d >J IJiufnun \ ) inie L K, 2 C* P.3SI 

FafPan CJ Piiu jn ms wlmli \M ln\i Lo elntntniuu upon tins 

appeal tliomlioi a luciii e il n i mo no ii |nitin> Plio iitcumstinoos undei 

whn th y uii‘-i* m tin o 

tin the 2<tli Soji'oiiilioi ‘''I tii pliintill tr'n'Uibhiii applieel foi piobite 
ot tln< w II f i wilow n imoii * n \ lubii 1 m tbit ipplicition if appeals 

tint *Ik iilli„*l tcstitux left In sn \ \iiu m unmaiiicd d lughtei \rubabai 
Slid t> bo iiiiboeilt In 1 bii'biiis i ui Nmdubii ani the petitionei, 

alli mImI I > be I pilei nl r > i i I c t li i 1 t m 1 The will which lias been 

pi pjuiiuod pai| nts ti pi witu to1 the unit latue ui Imbabai md foi hei 
iunci it in 111 lies a 1 1 In tb niiiui inneo of ibjy uiinoeiKrnbni whom 
(viliWi tl II li 1 I In ; i^lit i| ind ,i iinnici 'subpict t > the Uiamton inci'ot 
\tablb 11 md t 111 csl vl' b nt n ot i salat t u t c>ies t wo heiuseis to not ciste 
an 1 11 111 Ics t >1 Miiious e iitliys mri leionioneis It recites that Nuidubai 
bid n'viu (i liw uilui i r leis and hail no t tie or interest in the propeity, 
but igiiee liei a legacy of Bp S,00U and [339] cgnclu^es as follows — 
And atiKU my ^e lib tiue beii is my bubbaud s biuther Giicllibbai 
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Atmaiam Ho is the mukhtyar of all the said i)roporfcv and he shall personally ' 
cinvuntho inxnageiuent iiid him th wliulu paate shUl cairv on the 4 

bame ” The will puiporls to hon i I n imho of .iHestutions 

On the 27 fc!i Oi'toboi H 9 ?, Mmlihii »jitnu)l i civoil, liut tiled no 
atii 1 ivitin suppoit ol it \ fti % di\» Uum thl petiti itni ind ci\ jattix Higned 
a Huhmission paper 111 f ivotir ni 0110 I\ ili 1 1 Hnup m lla toilowiii;* tuims — 

‘ lu lilu mtlloi ji III ipoh III >11 |iM (I I i\ (ill h il li II \Mn II nil 1 mil .w i 1 1 to ubtnin 

* piiWLt ’ (rnm tin IIiRb Couit 1 II th uliiiiin tnt m nut i i| pk 1 t 1 1 Lu« 111 u tw porbuab 

of tlir> priipprli^ ot nM (ludiwml) 11 (hi ivid \ f liiiji Uli win l> ifiivi I N iiidiibti, the 
will of MuJji Malu 1 ^ii\)iif; rn li mclj n 1 lii\i 1 1 1 1 n ti npi t nd m the High 
Cntr( III thoMUtri Lhi ri it wi *hi iililiiitV iiiJ d t udiit Ui\« ipp iiitid ^ou an 
aiilii&rit r to briii^ lii ut 1 s (th mill f tli m I ili p 1 li Lhi iiuiKi 1 MhiUver 
‘ ivr ird }Oiimi} mil iiid p \ >11 ut sim ( 1 h in tii in. i rc i ii^nrcl to and 
aljidid bv us tv»o pusoiis 

Ttioiois i qiirtsti in h itttouii lliu pii*'ios i I 1 \\ h it ttm di" i ito rul ii lod to 
111 Ui it suhtmssion loilh w is 1 siiillievml » i t u<^ iiuttui liuu iltoi, nieuilv 

bt itiu^ huio th it thu pliintilt illu s tlii*^ hi vi ttiu'ool tie will by the 

testati i\ w IS not imittuiiii hipute iil tlul iio iiuvoi iiiiondoii U'lofei and 
111(1 not luiei tint qiiostiou to ithili iii ii 

S K'l il wilncissus to puivri'he mII wiiiei Mintiio I h(fou'th>'at hit 1 ito No 
wilno''los woio*a ilk* 1 hi thoei/iutiis ') 1 ttn* Ht 1 ul \|ii il 1S9^, K ihdas 
til kIo 111 iw lid whu II dot() iniiiulliiit liii (.to I iw iiih it aid ri it u\u( uto the 
willid ivhirli piohile «\ is s lu .lit Vital tliistlie pliintitl piodijdad with hia 
a, |)1 c til) 1 I >1 pioliit) Siniiibii, ivhiu ("v it hid hueii di'>missad as no 
tilluliMt h 111 liuiiii till) 1 10 siippoit ot ' (>))t iiiu i It i\» to lust HI* it in 1 put in 
LuatlidiVi sitting > it Iho 41011 il> in lx 1 i in it in it siiii (‘ontomled tliat 
(lodai uihii li id no 11 lit t i 111 iki 1 mII i-.tlitipi ipiiti ol nliuli slio puiposed 
to (ii p is( VI is till 111 s tl p pi it\ oi itn lUsluril in 1'>)io leliud upon the 
III 1 I Vs I ni( liisivo i II 111 till pi nut it ijiiiiu itio > foi pinliitd and denied 
'hit lilt) ippiiCdril w is lolihd to III Ini'll md ut (fodaw.uih ii 

[340] V inn n ; toi thii|u n 1 t<tnit th' ipiilu lut Iv tlie suIiiiimsiod 

who! li 'I ;in d lehiied tlio sulin' L it th 1 eMiuuiiu 1 of tlic will t ) iih ii it’on 

tlio Pi't ijiie'-tion whith wi h ivo < > do'i innn 1 is lli3 ,>(‘>ieial on ), vi" Does 

an aw ltd in idem In ) (otii t it a pi i i o c i o wP '1 ml ttiu luteivention oi the 
Couit hotwem in oxoiu n ind i ei i itiix, that the wiM pi ipouiided hid not 
heon "xocuto 1 h^ thetesi itn\ p>t 'ulo i f’jui* ot pi ditto li iin coiisidoiii'g 
an application h\ such exocilm lot pi liiitu ' 

! ipu'O wifli the Diviston Ihniir ni ds vi w tint it sui h 111 iw iid r in lie 
pieidol in hai ol the ipplicafcion, the I’lolii* f’oiut is the tiihun li whuh 11 list 
detoiMimo the pica nvon though iti doing so it his iinidi nt ill\ todicide on the 
faetvni h” 1 vi 1 i(iiI\ ol the laaui Tn Piolntu t’ouiL i-. tiu onK ('‘mil to 
dotei mine wheU'ei piohitt ol iin ilhgid will si ill issue 1 ei ilK ci 'hill issue 
to the iX( rut )i hamed in il lU'iow'cninnig to ideti'inn ition iithit ] ipit it 
has often 1 1 dci'Kie upo I i[ij( stioiis me dent illv iiisnif, sin h i-. " t d nidieof 
*he Ustatf'i, whf 10 linliH-. loir i-.sots w'uttiei (he ('editoi h is j 101 mi 1 ind 
olh( 1 e Ignite ra ittf 'Vhe'lu 1 *h( o'l hi i I » i \ ik* iu i in f\0- 

culiii lioiij i])l qiiii g )»i h(t(iap]0 Is to 1 H h I lit (j'liehi iti iiittois 
whi(l> I ('mil of I’lohit'i niuit de'diJiiiK 1/i 1' ii W'l h ti (l(ie, to 
c jiisidei whethei the above is 1 v in 1 1 < mI ph 1 

A |. n liu'inaiy dillicult\ which tn intsit'ilt Uigivin i ft i' L t i*- a plea 
H this It IB a hint tod th it such in iw ud is not ijiudm p ■ hi I otichoiaiios 
WHO claim und$i will Appln itnn to pioio 1 l will can still be 

usadu by tbepeisuiib entitled uodei suction Id ui tiiu l^iobatu Act tc inakesuoU 
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apphcai-ion inclu ling the leg itoob Upon such an applioatiioii being made, and 
fthe will Ixiin^ proved, iKiministiiuttoD lanuot be granted v^ith the will annexed 
tintil the uxoLwtoi Ins been cdled uinn to accept ot renonnco (section Ifi) 

^ If the e\e(*u*o) does not submit to the awaid, it is deal that he will not 
renounce If ho does not lonoujtice, piohalo must go to him An tmpa^^e is 
thus liiought ilioiit ri)u dilhrult^ though terhnical in its n ituie !« oeveithelebS 
real It can ouK 1 think, hi gnt'uviih> tnating the bubmission and award 
Ab au implied leiiunn itiou, hut tlntwiuld be [341] adding a new mode of 
leuumi ition to those piusnibed b\ the Piobate Act (-.ectioii 17} 

The Division Couit Ins not iniinnted in its ludginent under what ptovibion 
of the Civil I'locedme Code it Ins dedt with the ploi wind* 1 am oonsideiing 
There is no sortiou of the Code whu h s| eciall\ on ihles a Cc urt to take cogni¬ 
zance of a suhmibsioij to aibiti itioii ut a m ittei in issue in a snit made ponding 
the suit (othei than a submisnun through the Coiul) oi of an awaid made upon 
such a buhniission Such suhrmssion ind awaid cinonlv T appiehend, bo 
taken cogni/anco of in the siuie suit ad in idjustmc nt oi the suit undei section 
376 ot the Civil I’locedure C erde is w is dono in Samibai v Ptcmji, 1 L B 20 
Bum,301 Section37d lu wevoi nul> tn ihlesthc Couit totsku cogni/ame of a 
lawful agrbbiuerit This diioctly i ii-.e'- 'he question whether a submission by 
an exocutoi as to thecxoiution ot tin will ipiKiiiitin^ him u a Iswiul agiocmcnt 
for an LVocutoi to enter into The Division Couit has i umidthatitis There 
are I Ihink, gt ive diibculties m tliu w iv 3 sue li in assumpti m No authoiitv 
healing ditecth on the sul len Ins b»tn (ited to n«- and I hive not been able 
to tiud au\ 1 feel thoieiuu >-< mo he^itatic u in t on ing to a cone lusioii upon 
it The position ot in evecutoi i-i a peculiat one IIi'- uihcj being a piiv ito one 
of trust named h> the tuditoi ind nut hv the law, the person nominited may 
rotiise though ho c in not isdtg’i tiui olheo Williams on Lxecutois, (9 th Ed ), 
p 226 li in Hcicpts the tiust and luteimeddle in the o<>tate of the testator, ho 
cannot attorw lids 1 eh act, hulls hound to proceed ani piovetho will— Mor^aunt 
V Glath, L R IPAD 002 Williuns on Exei iitois. tU^h El ). p 227 The 
du(> thoieinio of in exc utoi ai>poiis to he hist to consider whither the will 
11 ] pointing linn js tlio will ot the testitoi and then whotnei ^ho will act in the 
tiuhl committed to him lliviug detcimined ill su questions in the athiniitive 
his next procciding ought, 1 think to be to piove the will in the Couit to which 
the Ltt,»‘lituiehasgiau»ed exclusiveluiisdiction in sich matteis It is, 1 think, 
a plun viclitiun rf I is dut\ i) entiust anx othoi tnbunal the deteimmition 
ot the quf >- 1101 ) oi the facfvm oi Ins own appointment Jf the ai hit r it or decides 
against the will it i)ipoi)s [342] to me.thit il ^liu iMuitoi still believes, as ho 
alleges that ho doe huu that the vili is the will ct the testatrix, hib duty to 
prove the will still subs sts \n executor 1 tliuilv has no right to place himself 
in sue 1 position uh to piocliide him tioru peitouiiing the duty which thelaw 
lists upon him Lt must ho In me m mind that m oxecutoi applying for 
piohato 18 not an oidmaiv litit^an lie is in the position ot a tiustee perform¬ 
ing a dut\ Hi lepresents both the tist itor wbcsi will he is cariying out and 
IS in the position ot lUustcn tui tni onuitsot tie testatoi b bounty He is 
not doiling wiiii a ma^tei which (oncei is 'urusoll exelusivelx, though he may 
be )Hrsoridllv uileius r i in it U iifpoiis to me th it wheie it is conceded that 
his iction m left I ling the ficium oi tic will to anotliei does cot bind the 
boncdciiites uridci the will, it ^>llc>ws that lilt rction is net authorized either 
by the niandite which I c lub leccivod iiom bis tibtatoi oi by the trust which 
he ib uruiei *0 the bciebciaius Whence, then it ilia> be asked, comes his 
autilioritv to leluL i* 

It is, 1 think, a fail tobt ot the lawfulness o) the cx^cutoYs’ action in such 
a matter to oonbidoi whether tlie Court will itself m such a case refer the^aotum 



NANDUBAi 118961 1.L.R 21 Bom Sit 

of the will to arbitration under section 508 of the Civil Procedure Code (Act 
XTV of 1882) In my opinion, it would ha\o no iuthoiitv to do »(0 Clearly 
it would not refei such a matter in wliii h henthci uies were interested without 
their consent and here none of them lonseiitod, ind one of them, Ambabai, 
could give no constnt Again, assuuib tli it tl|o aihitratoi pionounoed in favour 
of the will It IS cleir to m> mind tint the I'lohite Cnuil could not grant 
probateou such j, vie hiou*' finding If must* 1 tin ik, boilsflf mtishodbv admis* 
Bible evidence that the will is the will of tlu testator Tn m\ opinion section 
508 of the Civil Proceiluro Code is n t ijij littblo tn pmbatc pioceedingH Tbe 
^provisions of section 69 ind ft otlio sections ol the Pi bik Act (\ ol 1881) 
appear to rue to preclude tbo possibilit i of i*Pk tm*e Judgt leiciimg the question 
of the execution of a will to iibiti itmn, ur less i os ibl> lU tbu I eneficiaiiee 
appealed beioiobmi an 1 conse ited to tli it rouise uidevin tbtn 1 noubt whether 
the Court could itfei it It i ludge could not hnosi 1 lefo* ->0011 v question to 
iibiti vlion,if followo rtbitik that b« f iniin* ut upon in ivi ii«t wbirb the ox 
eiuto) and^tSiS] c vvi itor h ive otherwise th in tluf ugh theC{ nt submit*ed to 
Tncfollowing(Hses though rot utuillv ir po dsuiijoil 1 think tin ibovt-con-x 
elusions - \ormau \ tiatn’^ 6P D 219 llariuui^\ Wk i 2 md T, 
G02 WytheUcuy Andieu'> L K 2 1’ A 1> J27 (luustlfoi the aiptllant 
lelv insup)ottnf tlcii ip] ( tl upm the ihsiiKo ot ill pie < dent 1< 1 such 1 plea 
the one undfei OwiU'iidei ition hi up <■ t up 111 i ihohit Couit 1 think that 
tho> irt }ust)hoil in do »g s ) u d th* hIscuci ol ill authoiitv U( < 11 tho queS' 
tion IS an iigumont apvin'^t its v iliditv It leidst the infctnicc ihat it is an 
unusual u not an unpiuccdented piuiecdigioi lu evecutut to adopti such a 
cnuise and that a Oouit has not hifoie -< 111 ( 1101 ^ 1 ] it 

Mi bfott ronti >uis vliittlicioi nothin ‘ unusual in i compn nise being 
enteied into in th c mi e 1 1 piuhilc placet din’s in J that v ufeitnceto uihitta- 
tion IS onl\ one mode ol loiupiomise 1 hive lo>kel it all tm chhcs oi com¬ 
promise which he h 1 (itoilii tldiri iitcithost ill >vo leteiied 11 In each case 
|e\coptin IjVivs\ avndei .it) L 1 (P ind M) 181 wheit po 1 lots ira 
givpnj it xppeirs that the It suit if the coinpioiniso w is th it piol i^eof thewill 
is->uod oppo<-itiou Iiemg ihuuioneo Iluv tlieieii re t<he i no light on thi present 
case —Jfte i iseotmie^s Ilauarda \ Lhtnl p 2 Siv and T 614 luadnmht v 
Catt*r, 3 S and T 421 

There cm be, of course nodmhtthit i eaveiloi cm witluhaw upon 
terms his opposition to tho will 

It 18 said that if in evotut n r lun it loloi tlu* qiic-ti in ot tlu fa turn ot the 
will to aibitiation, it f illows ihit hd cannot withdriw t'm i suit tci piolute 
even if he finds that the will wh ch h na'- pi >p unde 1 is 1 ot the will of tiie 
toBbator * That ib L think ifilluv \ foi-,od will imp -ts 1 > olli,^ition 
upon the executor named in it 01 on un one else V\ I en tlu <-0 called txcutoi 
finds that be has not been nomiu ited b\ a ti sf it u, he is h >un 1 to witlidi iw 
from tbe position which lie has unwitt n^l\ t ikcii up I u’ it is 1 ilm k the 
duty of the executor ot i genui le w’ll topiosci ate ipiohiti '•uit nutvvithstind 
lag opposition, and he is I think, bound to d > -o if h h is ntoini tidied with 
tho [ 344 ] estate He cun onh lugitini«Liel c •<( ipu fiom lus position by 
renouncing it if die still has it in his powei t imoumi 

For those reasons f am stionglv <f opinion tint not Mthstandmg the 
award, the Division Court ought t* have tinl tlu is->uo is to the gcnuinoness 
of the will, bat m view of tho cundusioM il ich 1 hive come to on the lemaiu- 
mg part of tho c^ee, it is oot iieoessan for me hnillv to decide that pomt 

Turning to the ne;t question w Inch is, whether the applicant referred the 
factum of the wrll of bts testatrix to arbitratiou, we have in oouneotion with it 
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p ooDsidei flow fax parol evtdenea is admissible lo fabe ease There le no donbb 
» to bho law apoa bhis subjeof Though parol evidence is nob admissible 
0 ooQtradicb, vary, idd to oi subliacb fium the berms o{ the submission which 
bas been b\ the patties leduced bo wiitiiig, such evidence is admissible to show 
i in wb tt manner the lt>Dguage of |t is related to existing facts—Uvidenoe Act (I 
of 1B72), section 92 Thus it iii uiidesci ilied dispute is refoiied bo arbitration, 
evidence is admissible to <<how vtiiat the actual dispute was at the time of the 
submission \ qualification of the ibovo lule is contained in section 94 of the 
Act, which piovides thit when the language used in the document is plain lu 
Itself and atcurately ipplies o oxisling facts, evidence ma^ nut be given tOy 
show that it was not meant to apply to suih f icts * 

In thiscise the evidenco of the pluntiti and his witnesses which the 
Division Court his believed proves in mv opinion, lo domonstrvtion that the 
(plaintiff was luloimed l)\ pistciid ^Iixliihil \) that Knlidis had bought 
proposals with regard to Nuidubti mitUi siviug th it N iiidubai might he 
[brought round and the m ittor might hr thus settled and thaf Nandubai 
^vivanted 5U()0 (it must bo innombt'iid that Naoduhn was the sibtei 
of Godavvariiiii s hushvnd ind 1 i-, neirost heir) but Kilidassnd that an 
amount to the extent ot Rs ’ QUO might ho inmod ind pud to liut ind that 
after settling the inattei In ini^lit hr trkrri hrtoie the Dvs Tin ipplicaiit 
says that lie vv ib willing <o settle upon tho^r tniPb an 1 tint with a view 
to do so he sigiuo the suhiiiission pi pel li this s to he holioved the 

only inattrir in dispute at tliodite oi the buhmissiun was the irnount to ho pai i 
[845] to N indubai This is tsuililished fuithoi by the letter (Exhibit G) 
written by the insliurtions ol Nuidohu’s agent Nai iv vn, the day alter the 
signing oi tiie sulunission papei h\ the ipplicuit stiliiin th it ‘Nandubai had 
DO intention of piuce din^ tuithti with th(.eaveal bled on hei behalf ana had 
therefore not put in vny aili 1 ivit in suppoit thuieuf She will thoriioie liavo 
no ob]octiou to \onr rlicnt s procet ling witli the piMiiou for piobibe ol the 
will ol the doreiised and ilitiniuit, piobtte thorooi If this evidence is 
admissible, it establishes almost conclutivcly tli vt N itulul ai h id throu^ h 
KalidIS piopused that hei claim should la buUnlit off tnd *hit the appheint 
agreed to thu bein’ done lud tint the ot Iv dispute at the time of the 
submission was as to the amount which was to be pud bo her 

The applicition ol the law to the lacts is the mun difficulty in this case 
Is the language oi the suuinission pipoi so pliin ii itself and does it apply so 
aocnrabel) to oxistiiit, f»uts is tti piectudo ovilcnee of the tact which I have 
referred to boi ag gnen > This is the quosri m to he determined If the nature 
of tbf*objections made bN Niiulubii had iiee*n hown in an allidavit m support 
of hoi caveat, it would have solved the difluultv Was it an objectfon made 
on tho ground th it her rights i nt\t hen of God iwanbai’s husband had been 
Ignored (which is put lu the foi ground of her piesent affidavmt), or was it an 
objection that the will ptop< UTided had not been executed byGodawanbai > If 
it had been the lattei, wo should, I think havo expected that the specifiu 
point would have been referred to tlie arhiti itoi The language of the sub 
mission paper, ‘ we have ippdinted you an aibitiator to bring about a 
settlement of the said dispute" points lather to an objection ortheformei kind 
Beading the submission in the light that has been given b> (beevidonoe 
which I havo refenod to, it appears to me that it is clear that it w is an 
objection based upon the heirship of Nandubai which the parties bad m view 
The submission paper does not appear to me to be so plain m its language as to 
show accurately what was the nature of the dispute re^rred*to arbitiation and 
to exclude further evidence. That further evidence being given, I am satisfied 
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parties bad ip Whea they respeotivelj TMO] eigoed the sabmission. 
oaveatriz.’it it trae. has not given evidenoe, but the letter (Exhibit G). Wbiewl 
we must take to have been written under instruotioos, is cogent prooi of wba| 
her view of the dispute was Although it is true that an objection to thit 
Will on the ground that the testatrix as a Hindu wido a had no power to dispose^ 
by will of the property left by her husband is not one vihioh a Court of pro*^ 
bate would (except in a very extreme opse) entertaii., yet such an objection W 
so often in this Court put in as the only foundation for a oaveat that I do not^ 
think that its inutilitv as a ground of eattcU militates gainst the view wbioh|| 
I have above expressed, as to the disputo whiph was really refeiied s 


The Division Bench would appaienth have come to the same conclusion, 
but considered that the subsequent action of the solioitorh of the respective^ 
parties precluded the Court fiom acting on that view. They appear to have 
bean in ignorance of the loal subject of lofeienoe and to have appeared before 
the arbitrator to argue the execution of the will Assuming that the dispute 
was at the time of reference that which 1 have .ndicated, there was nothing to 
pievenb the paities from subsequently oniaiging its terms oi altering its character 
— Bubsell on Awards Pait I, Chaptoi 111. section J This the Division Couit 
appeals to have thought was done in this case This, howevei, could only 
bo done with the consent of the plamtiS and caveatnx and it is clear that the 
plamt'tf m this oise uid pot sgico to it He was absent in Smat and know 
nothing of what was being done He appeals to have been aofonishod when 
lie saw the contents of the awaid, and went at once and told his solicitors that 
he had been swindled I arn, therefore, oi opinion that the award decided a 
mattei winch was not origin ilU oi subsoqaentl> referred to aibitration , and 
that the fiuding upon it ih not binding upon the applicant 


It 18 unneoessaiv to consider the further question as to whethei the 
arbitrator was guiltv ot miscondnct The Division Bench thinks tbat though 
there may exist suspioiun upon the point, corruption is not proved The 
aibitratoi, if Ghollabhai is to be helieved, knew exactly what was referred to him 
It IS possible [347} that the conduct of the solicitors subsequently misled him, 
but 1 have great difboulty, upon the evidence, in believing tbat it was an honest 
award. Howevei, 1 need not come to apcsitive conolusion upon that point 
For these reasons 1 would revet se the decree and remand the case foi letrial 
upon the fifth issue. Costs to be dealt with by the Fiobate Court 

Straohey, J —1 am of thp same opinion As to whether an executor 
against whose application tor probate a*oaveat has been entered can lawfully 
submit to^ arbitration the question whethei the will propounded by him was 
duly executed by the deceased, and whether an award made upon such sub* 
mission agamst the will would pieolude a Court of piobate fium considering 
tbe application,.there seems to be a complete absence of direct authority, and 
I oannot say that I am entirely free from doubt But I can see no answer to 
the reasoning of tbe Chief Justice, and I therefore concur in his judgment on 
the point Whatever else such a submission to arbitration may be, it appears 
to me to involve an agreement by the executoi in a certain event to lenounoe 
the execotor^hiti He virtually uudeitakes, !ii the event of tbe ^arbitrator 
deciding against tlie will, not to make or prooei d with the application foit 
probate, and to treaii tbe will as invalid in accordance with tbe awafd| 
Whether tHIe swatd tbat the will is mvahd is binding on tbe executor and the 
Court oi ptobStof depends on whether a submission by the former nrvolvinU 
such an agiMmei^ is Uwiul and eoostitutes a adjustment of the nrotmte 
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Jt)r renounce tbe exeentorship, and the a^re^nient fo r^n0ttnor{tj,Ija'1t detain 
^nt would be bad aa an agreement to do eometbing, wbio^'vjrooald not 
iwfuUy do. It at that time he has not intermeddled ^ith ,tbe ciltate, the 
result of treating the aubmission and award as precluding him^tron^ Staking pi 
proceeding with an application for probate would be to give an agtdement to 
[renounce when followed by an reward the etfect of an dotuat renunciatf'on, 
I which, under section 194 of the Sucoasaion Act, 1866, and section 17 of the 
[Probate and Administration Act, 1881, should be made either'orally in the 
Hocesenoe [818] of the Judge or by a Writing signed by the person renouncing. 
1^0 not doubt that an executor may exercise his own judgment as to tbe 
Sexecution and validity of the will, and is not bound to prove or carry out the 
l^ovisions of a will which he believes to be a forgery. I do not think, 
,however, that he can delegate the exercise of bis judgment to another, and, 
Wrhatever his own opinion may be as to the will, and whether or not be has 
Intermeddled with the estate, bind himself to treat the will as a forgery if 
lan arbitrator so decides. 

' As regards the rest of tiie ease, 1 ag'ree with the Chief Justice that 
l^denoe was properly admitted bv the Division Court and may be considered 
.hy us to show what was tbe dispute to which the submission related; and that 
Nihe dispute was not as to the execution of the will but as to the amount to be 
'paid to the caveatrix in consideration of her withdrawing her opposition, 
^bat being the dispute originally submitted to arbitration, and the scope of 
the arbitration not having been subsequently altered by agreement of the 
^parties, the arbitrator was not competent to determine the question of the 
fCXeontion of the will, and his award was oonsequentlv ultra vires, and not 
'binding on the executor. The principle referred to bv the Division Court that 
“ the parties, knowing the risk they ran. chose their tribunal, gnd thqy must 
Abide by the result *' has no application whore the tribunal decides a matter 
which they have not submitted for its decision. T rooonr in the decree proposed 
by the Chief Justice. 

} Decree reversed and case remanded, 

• Attorneys for tbe Appellant (Plaintiff).—Messrs. Qhitnis, Motilal and 
^alvi. 

u Attorney for the Respondent (Defendant) :—Mr. S. J. Mantri. 


Rflv, NOTES. 

^ t This was lollowi>cl in (1903) 81 Cal., 367 (a case of compromise); (1910) 13 0. L, J., 91; 
<1910) 11 G. W. N., ^4 : 13 C. L. J., 185. Bee also (1900) 34 Mad , 836 ; (1901) 36 Bom.. 
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* Present 

OHIEP JUBTIOE, ANL MB JUSTICE STRAOHEY, 


, 1!tib^OVAb4»8 Uangaldag aoolher ... ..* .(Original Plaintiffs) Appal 
* ^ veniu 

k... .(Original DefendttOts) Qeapondeuts.*' 


’STorka Snpiih and othera 


JStTtdu iaie-^ Cndivtded famtly —Anaestral ptoperiy -^Self aa^uwed propi 
modd anyeiUdi bif^agttfmerU—Operation of $ueh agreement -“Effect of <No/|^ 
agreement on aooumulattone and acorettom of the property (1 

APPEAC* jrpm B TYABJI, J The plaintiffs (appellants) brought this suit againi 
the eteontolh of the will of Sir Mangaldas Nathubhov praying for a deelM| 
ration that the said will was inopeiative and void as fai as it purported tl^ 
dispose of oertain anoestral property and for a declaration that certain irnmovof 
able properties specified in the plaint and all then aooumulations and accretionijl 
were anoestial property and devolved upon the plambifis and then hens accord^ 
mg to Hindu law irrespectively of the said will and for an account of such 
accumulation^ and aocietnns, and fot a deolaiation that as against the 
plaintiffs and their hons the said accumulations and accietioDH did notlornd 
part of the self-adquiied piopeitv of the said Bu Mangaldis Nathubhoy, and 
that no part thereof wa^ ot could he validl> disposed of hy tiie will of the said 
Sir Mangaldas Nathubhov 

The plaintifis, who claimed the said pioperties an 1 then acouiuulations si 
ancestial, were the two eldest sons ot Sii Mangaldas N ithubnov It appearec 
tliat ill 18U1 thev had enteied into a oertaiu agieement with then fathui, in th| 
recitals to winch bir Mangaldas hud tvpressiy admitted that the said piopeitiei 
were ancestiel This agreement had remained in foicot and its terms had beer 
duly observed bv t'he pUintiffe, up to the death of Sii Mangaldas on the Otl 
March 1890. 


In the inteiyal, however, vie , in 1686, by a decree made by the Higli Coaii 
in a partition suit brought by a third (the youngest) sou of Sir Mangaldas, the 
said immoveable properties had been [880]deolared to be not anoe>tbra] piopeity 
but the eelf-acQuired propertiy oh Bii Maogaldas 


In 1890Sir Mingaldasdied, and b\ his will, which vasdated 27th fanuai) 
1888, be left the residue of his self acquired ptoperiy to the U mvei sitv of Bombay 


The mam question in the suit was us to the effect of the agieement of 1881 
The plaintiffs oc^ntended that the properties thereby admitted to be ancestral 
oontinued to be ancestral or at all events then became ancestral prupeitv in t^ 
bands of Sir Hangaldas, and that being anoestral all then aocumuhtiloDS oH 
aooretions were also ancestral, and that being so they were not included in 
residue of his property bequeathed to the Hniversity \ 


The lowhr Oourt (B TyaBJI, J ) held upon thi point that undei the agree* 
ment only the odrpiu of the ptopeitiesin questiou wete ancestial property and 
that the aObBmuUtions and aocretioob ttiereof passed as self-acquired piopertu 
under thS tfesiduajry beqttost in the will The lower Court dismissed the suil 
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Atiraifi^ys'fof tb<^' 

^ttoii^esrt'-W' ^iia ^BespoQctahiis (Ddfend'aQts)'';'-f^&fes^V^i^^^s^i^||X/i9;J.f 
1)^. BoughU^ A^Byrrutt and Messrs. Oraigiev hyneH ''i^yl 

!'*r""t. "'I^Jv*''-j" Csfli]OB iGigrAL civil. \- 

ii'-''^''/' Ther.Mht 7ihand bth September, 1896 j>^ '•:■.;■>• ''':i 

si//"’'.; a?RESBNT: ,„ ■, .,, 

p-'i^V'^'C', • ., .' Mr. Justice SiiucHEY. , v,- -'’i 

' Ghandulal Khusiialji.Plaintiff 

»*••'■ . versus .,. ■_.- 

1^^^. Awad biti Umar Sultan Nawaz Jung Bahadur....Defendant.* 

h . . — 

viv*i Proeedure Code {Act XIV of IHH2), Heo. 433—Eultng ehtef, suit against^ 
p: ^ConserU of Governor-General %n Council—Consent given subsequent to l',t 
W/^iyittStitiUion of suit—Insufficient consent'—Practice—Procedure'^ '''" 'i 
' TTaiver by defendant of objection to consent. 

p[^^?^nddt seotion 4 S 3 of the CiTil Procedure Code (Act XIV of 1882) a consent given by the 
iidVernor>Oeneral in Council after the commencement of a snit against a ruling chief—acon< 
iitf&tnol to the suit being instituted, but to its being proceeded with—is not'd sufficient con-',' 
tent. If the consent has not been obtained before the coinnienceinent of the suit, the Court' ' 
lihonld dismiss the suit or allow the plaintiff to withdraw it with liberty to bring a fresh suit 
Under seotion 373 of the Civil Procedure Code (Act XIV of 1882). 

'V Where an insufficient consent has been obtained by the.plaintiff, the defendant may by 
hfs conduct waive the defect, so that notwithstauding theabseotie pi a vitUd consent under. 
^ section the snit oSn be heard and determined on itsimerits. ... ■' ■ .'. '• . ' 

^lAL of a preliminary issue as to whether the bourt bad jurisdiotioh io'.try < 
|h<^«ait.' 

^/The defendant, who was the Chief of Bbihr and Mokalla in Arabia,' wag;. 
|na owner of a dockyard situate at Mazgaon in Bombay. Oii tfae’ffSrd March'' 
|;d93, the plaintiff brought this suit agamst him in the High Oourh of Bombay, 


' In August 189S«.£h6 defendant filed bis writton stift^juieiit in* wbiob 
m||^eu|^d the alleged coutradi and made u counter.claim against .t^e., plaintiff. 

Various proceedings in the suit snbsegucutly took place. . In. November 
ilBff^.tbe defendant fi^'.his ajQSda.vit.of documents and in the aame month he 
gained an order ;tfaaa,the plMptifiT'-sbould do the same. S.nbfi|Qns^tly the suit 
i^^arad several Idmes In thn. list for hearing, but was pQdtb.(^nld? Oh theSSrd 
December 1893, the delendapt .obtatoad an order for lor the 

j^mmination himself and certain Witnesses at Hyderklil^.^' ^ ' ' ^ 

1^81 .in'.'thn'’Tp^ilii..'9l at 
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def6tta«£^«]!piQ7^K3ftaar of Shihr and BfokaUa on Bha Ac 

Arabia,li^tn^ prdtooiiorata treaty with the British Governtnent rfttified on | 
36th ^eb^ttltry 1^90.'* such uodei neotioa 433 of the Otytl Piooedure Oo 
(Aot XlV of 1882), be oould not be sued without the oousent of the Gove 
Generab^o d^unoil Ko such cooseut had been obtained by the plaiotifft ai 
y thl ^fondant filed an additional written statement submitting ti 
the Oqu^ ned no junsdiotion to h i ii the suitf, and alleging that it was Qi^y 
the moiim of Apnl lB9t, Miat he became aw kre of the piovixions of section 
of the Oi^ Procedure Code, and thit he had filed his hrst wtitfan btaleraett' 
m ignoranoe 

On the 7th July 1894, an order Wis made upon i satumons taken out b 
the defendant that the suit should be set down toi beat mg upon the prelim 
nary issueastothejuusdiciion of the Court to heat it Shoitly after this ord 
was made the plimtiti sent a petition to the Government of India stating t 
nature of the suit and apphmg the consent of the Goveinor General i 
Oounoll as required by section 13 i of the Civil Procedure Code (4ct XIV 
188f^, and on the 28th August 1891 a cerciliCii.to puiporting to be under fha' 
section, was granted to the plaintiff in the following teims - 

**This la to oertif} thU uiidot tbt pirmaions of 'icction 4 )d of thi ( odt,nf Livil ProcodUT 
the Governor General in Council t insent s to ObandoHl Khusbviji proceeding dganist HiS 
lligUuctis the Saltan NawCf Jung Iu Suit No 147 if 1S9S iiihtitutci in the. High Court at 
Bomb ty or in any suit b vsed on tb ■, vuu cvusi, ot iicti n whu h Ibc '>aid ( b in lulil Khushal}! 
may hoieafter mstiluU iguust ilts [ligbtics» tbeSultin Nswir lur g mtb< ‘»iid i (uit 

It appealed thit the above sanction was giauted upon i slitement made 
by the plaintiff that the defend lut cai i led on ti ide within the jurisdiction of 
the High Court of Bombas Tlie defendant denied th it btatemeut ind the 
Govei ament of India tbeioupon snsjiended Mie cntibeate pendinu an luqniiy^ 
into tbe ficts Ultia itds on the 6th Novetiibii 1693, the Goveinmont of^ 
Bombay infoime f (he plimtitf h bolicit irs tliiit the Goveinment of India had 
decided that theccitihci^t planted In them under [3583stction 4dS of the Civil 
Pioceduro Code authoiizini, tlie institution of civil suit** in the High Court 
at Bombay by Ohandulal hnahilp igainst Uii Highness Saltan Nawaz 
Tung B&hadiu of 8hihi and Mokilla should now be allowed to take effect ’ 

On the same date, howevoi, (6tii Novemhet 1H93) too Chief Seoretaiy to 
the Government of Bonabav w tote vIqO to the defendant s sohcitois us follow b - 
‘T am diioolodto ml^rm you fehit the Government of India an of opinion tbit the point 
whether His Highness Sulliu H twi/ lung of Shihr md Afot illi docs or docs not caity ou 
I triding trsiiaaotions in Bombiii ippVirs fig&ibh inlini> imvennitly be left for the 
dcoisionin a court of law and thit (hey hivt lu, rlitigh decidid that the certifioate grinted 
by them under section 43-1 of tbe Gidt of Ci\it Pioceduic luthociring th'' nislitutiou t f pivil 
suits m the High Court at Bombiv bv Ghiudul il Khushilp igunstiliis Highness the Suit in, 

should now be allowed to take efioct 

• 

The material parts of the eoitespoudonee whicn took place reliting to 
the giant of the sanction of fhib suit bv the Government of India are set 
forth at length m the judgment of the Conit 

The case now came on for heuing Bpon tiie preliminaiv issue is to 
whether, bavkpg^gard to tiie provisions of section 438 of the Civil Procedurv 
Code (Act Xiy of 1882), the Court had juiisdiotion ^ 

Uaophenson (with hrantm), for Plaintifi —Ihib Court has juiisdiotioni 
The neoessayy consent under section 433 has been obtained Tbo sfnctioa 
may be g^^n at any tune O^pare olanse 12 of the Letteis Patent, ISfifU 
But lu any easetSe dfldepdemt he>||,eloarly waived ins privilege under 

X q X49, . 
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__ ,_L«H^, a5avooate-Gk»ooral), for tbeD^wHBi^ l-tomap, wjH 

iK^nght without the neoeaaary oonaent of the Governor-Gas^erw-fTblfl^Beaw^ 
0 t merely a privilege given to ruling ohiefe vrhieb may be wwved by thflhii % »t»» 
Qondition neoeasary to give the Court jurwdietion—Seriwim TfwnH,^% $(iihtncL 
lltht, I. L R., 8 All, 417 The language of aeotion 488 plaihly^ «b^4 ^that' 
the consent must be given before the suit is brought. The p^Mot ^may be 
sued ” folause 1), " desmng to Sue ” (clause 3a), “ is to be sttea 3«),]| 

show this —Ladiiumrbat v Qhoel Shn [8013 Sarsangjt, 7 Bom-H.v,^p>i 150 
(o, 0. J.), Kambhat v, Htmaisangjt, t L B.. H Bom, 416, PhtmmAn JCaj v. 
I'eiiawsher Pofkash, 10 Punjab Bee, pp. 318. at p. 3^;/4D4Za Pmhai v, 
fl. the Bana of Dholepore, B B A. (N. W. P), 1868, Part I, p. 570 J Btof 
hunderv lahan Chunder, 3 Cal h B.. 417, Foot’s Internatiouat Law, p, 181. 
The consent here given is to a suit already instituted The Government had 
power to give such a consent. Moreover, their letter of the 6th November 
p the defendant’s |8olioitorb shows that the Government was not satisfied 
hat the defendant ^as trading within the juiisdiction It could not, therefore, 
ve a consent This Court can inquire into the validity of the consent -^Beer 
hundffv Bai Ooomar Nobodeop, I L. B, 9 Cal., 585. There was no waiver 
V the defendant He could not waive a light of which he was ignorant. 

,tf acpheriOH in leply —Section 433 does not lelate to jurisdiction The 
lansdiotion ol this Oouit depends on the Letters PatenP, Section 433 merely 
[relates to pioeedure Compaie 4ot XIII of 1868, section 3. and see Begum 
B%bef V y V Hitig of Oude, 110*1 W E, 116 See also Act XVlIl of 1848, and 
/seoMons 12, 13, 14 424, 430. 433, 435. 440-2 of the Civil Procedure Code 
MunicipalGommtUeeof Muiadabad v Chain "nngh, 1 L B, 1 All., 269, Flower 
V Lotal Board of Law Lf^yton, 5 Ch D, 347 at p 350 , Bateman v Poplar 
Btatnet Board of Worfcv, 33 Oh D , 360 at p 387. Ben* Ram v Ram Lai, 
I. L E, 13 Cal., 189, Bamayyangarv Knahnayyangat, I. L B„ 10 .Mad., 185, 
Ledgaidv Bull L R. 13 I A 134 at p 145. Mayot of London v Co®, L B 
2 H L, 339 it p 283, / road, v Perkins, 21 Q B D, 534, Sen Chunder v 
Jahan Chunder. 3 Cal LB. 417 It was possible ioi the plaintifl to waive 
* his light and he did so The consent is not * oonditiop preoedeijt. The 
iangnageof the section shows that section 433 ib for the guidance of the 
Government of India This Court cannot question the consent —Beer 
Ohuttdcr V Raj Coomar Robodeep, I L. B., 9 Cal, at p 564 




[88Si Straohey J —This suit- has bean set down for trial ol the preli¬ 
minary issue, whether the Couit has juusdictrion to try it The issue involves 
questions of con8idei*ble importAnoe upon the ocrostruction of section 433 of 
the Code of Civil Procedure, logardmg suits against sovereign princes and ruUng 
robiefs. The affidavits show, and it has not been contested by the plaip4itt, that 
'ihe defendant, thougf ordinalilv residing at Hyderabad, is the Jamadar of Sbibr 
tod Mokalla on the sontheru joast of Arabia, and a ruling chief witbm the 
meaning of the section He c*n, therefore, be sued only with the consent of the 
Governor-General in Council In the present suit the plaintiff claims to recover 
Irom him Ba 1,50,000 as damages tor hieaoh of a contract to lease for five 
years, at a monthly rent of Bs. 4.000. the Mazgaon Dockyard in Bombay, of 
which the defendant is the owner, end a farther sum of Bs. 4 QOO, being one 
couth’s rent paid in advance by the plaintiff as a deposit At the time when 
he suit was filed, the consent of bheGoveinor-General in OouncU under seotion 
488 had not been obtained or applied lor, but it was giveo more than a year 

^he quesMons to be dedeteil ^bather a toPiwittiivep after the 
kaiiMa aanaant. uKtO the awhihninkiilMlit'litifrfli but to 
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|S!BBB' 0 fidie^fpf;!Wifl% tiiider;l>be 'BdcliibD|‘’'|bbe Buit oan ■fefl'.'--hflai!^Wj 


SaBB' 0 !ft,die%^^;!!MWi% ,W ^'Opder;tbe 'BBcliibD|‘’'|bbe Buit can ■ba'.'--beai^'l^ji 

M, ”T''|T]Of^|3jii|#,(iiue8Hoi^ ife Ib necessary to see exactly whai ll^ 

IdefendaM .^^ suit since its comnieDoenient. Tbe suit was instit^j 

i!|ed’ob’ltbB.SSrd .iiaipl^ defendant was served witb tbe 

:iBummPus and fil^ran appearance in the following June. On the 2l8t Au^^ 
pj89d', ^e filed.bie written statement. In it he raised no plea with reference 
^beotfott 4S3,.ot his ^atns as a ruling chief, but contested the claim solely '^ 
'^Jtbe .merits. the breach of contract alleged in the plaint, asserted t^| 

i^^|twBB tbepiaib|PPi;nd not himself who had broken tbe contract, and otaimCT 
i,>by ^by ;of set'biGr^o be entitled to a decree for Bs. 49,900 on account of tbn 
^d4mages jhib.bad;\<raffered from the breach. On the 22nd Aogust 1893, h^ 
lobtaJned^A (IbBge^f 'order under section 129 of the Code TSSB] calling upon the 
- plaintiff tp: make an affidavit of documents; on the 18th November be filed his 
;.own affidayit; and on the filet November he obtained a further .Judge's orde^ 
v^dit;^tiug the plaiutiff to file his affidavit by a specified date, and to pay tb{| 
^I^Bt^ bf atjd incidental to the summons. On the lOtb June and the 76b October 
^.1693, the suit WB» on the board, but was on both occasions postponed by consent J 
^as the affidavits of documents had not then been filed. On the 4th December itj 
pwas again on the board, and was called on for hearing and final disposal, whenj 
y^he defendant's counsel applied for a further postponement on the ground tbai| 
ibis client had not completed inspection of tbe plaintiff’s documents. Upon thiajt 
K'‘applioation Mr. Justice PaBSONS made an order postponing the hearing untill 
the 11th December, directing that tbe suit should be set down on the trial boardl 
;, for that day, and ordering the defendant to pay the costs of the motion. Oni 
H.he 12tb December the suit was a third time on the board, but was postponed by| 
^consent pending the determination of a summons which the defendant had taken' 
teuton the nth for the issue of a commission to Hyderabad for tbe examination 
f.o{ himself and his witnesses. This summons was issued upon an affidavit by,,. 
{;.the defendant's agdnt Abdulla Habib bin Abdulla stating, among other things,,.^ 
the defendant was a permanent resident of Hyderabad, that his witnesses': 
I also resided^there, and that he was now advised that he could not safely proceed.-: 
f to a hearing in the absence of his own and their evidence. On the 23rd« 
'^^eoember an order was made for a comni^sion and for tbe examination vivd voeel 
'^'pt the defendant and his witnesses, the ^ commission to be returned executed ^ 
twithin two rnonths from tberdate ofi% despatch. The order was made after 
;';raading another affidavit of the same date by the defendant's agent which 8et‘' 
forth the nature of the evidence which the Hyderabad witnesses were likely to i 
give, denied the plaintiff's allegation that tbe commission was applied for;^ 
merely to dejax the suit, and ended with these words;—"Ilastly say'l 
that .the, defendant i^he Sultan of Bhihr and Mokalla and entitled to a: 
^salute' of . twe^jV^niTtender the order of the Government of India, and'^ 
.olaiGp8!'.t.he‘ ,'priyilege'v':bf,'exemption from attendance in Gonrt.” Althoug 
.the defendant thus asserted his positiota as Sultan of Sbthr [857j'an 
.-Mokalla, the whole affidavit, taken in oonnection with the application to , 
commission which ii supported, can only have meant that he desired^ 
that evident should be taken and the suit decided upon such evidence and upoh| 
the metito^ i^d ^id not desire to claim any exemption ..or privilege other than 
0xemptip^,^ from personal eppearance in Court, under section 641 of tfae^Code 
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for which eaoi party tbrowa fetie Waih/^i^o^D^dtfiei',' Molt place 
|u the despatch of the oomminsion, and at last on the 21'st May 1894, th^-plaintifi' 
||ook out a summons before the vacation Judge calling upon the defendant to 
^^how cause why the order of the 23rd December 1893, for the issue of the 
l^coiDmission should not be revoked, and why the defendant and his vyitnesses 
|;shouid not he examined de bene esse before tiie Prothonotary. ;^hat summons 
^;Was issued upon an affidavit of the same date affirmed by the pHlutiff, alleging 
^';that tile defendant had been delaying the despatch of the commission with a 
^,view to harass him and compel him to settle the suit, that the defendant and 
|.-hi8 three witnesses were then staying in Bombay, and that the application for 
I'a commission was a mere pretext to put off the hearing. •.Upon the same date 
p;a8'the summons, the defendant’s attorneys, Mossrs. Crawford, Burder and Co., 
^|wrote a letter to thu plaintiff's attorneys in which they asked wltether theplaintifi' 
fchad obtained thi-consent of the Governor-Goueral in Council under section 433 
ifbcforo filing the suit, requested an appointment, or inspection of the consent if 
^.obtained, and observed that, it it had not been obtained, the suit must of 
l^'oourse he dismissed That letter written on the 21 at May 18S^4, when the 
^.defendan^ wivs being pressed with an application for revocation of the oommission 
fi^'and for the immediate personal examination of himself and his witnesses, was 
•(’the very first suggestion inade on his behalf since the institution of the suit in 
I March 1893, that the suit was defective for non-compliance with section 433. In 
yiopposition to the summons two affidavits wore, on the 23rd May 1894, filed on 
behalf of the defendant. The first was made by bis agent, denying the truth of 
,^.the statements in the [35S] plaiutifi’s affidavit, and alleging, among otlier things, 
that the commission was being despatched that same day. The second was 
I made by Mr. Burder, and among other statemunts it contained the following : 

“ I say that, whilst I was in Hyderabad,! ascertained that the defendant, though 
‘‘sued as Awad bin Umar Sultan Nawaz .lung Bahadur of Hyderabad, is the 
^ Jamadar of Shihr and Mokalla on tiie southern coast of Arabia holding a pro- 
r'teetorato treaty with the British Govornmont ratified on the 2fibh February 1890, 
i‘,and, as such, under section 433 of the Civil Procedure Code, cannot be sued with* 
i; out the consent of the Governor-General in Council. On my return to Bombay 
at tbe beginning of the present month, 1 leaving ascertained that such consent 
;. had not been obtained, rcueived instructions to take the necessary steps for 
.. having the suit di.sinissed, hut owing to the absence of the counsel retained (or 
.Lthe defendant, and as there was no immediate hurry to justify an applioation 
f. during the vacation, I have not yet taken out tlio summons to that effect.” 
I Mr, Burder does not mention when it was that be ascertained at Hyderabad 
that tbe defendant was the Jamadar of bhihr and<Mokalla, and as such entitled 
' to "^lie privilege of section 433. At the time when ho made that affidavit be 
must have forgotten the last paragraph of the affidavit made by his client’s 
agent as far back as the 23rd December 1893, in'support of the application for 
■ a commission, in which it v as expressly stated that the defendant was tho 
(.Sultan of Shihv and Mokalla, and as such entitled to be exempted from 
' personal appearance in Court. * 

vv; 

The summons to revoke the order of the 23rd December 1893, came on 
:! for. hearing before Mr. Justice BaYLEY, but that learned Judge postponed 
; passing orders upon it until after the vacation. During the interval the defend- 
'^ 'unt on the 31st May 1894, wrote to the local Government stating that in a 
( suit filed against him in the High Court he was advised to plead to the 
i. jurisdiction of the Court, as the plaintiff bad filed the suit without the sanction 
A'of Government as required by section 433 of the Code of Civil Procedure, 
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Government as the chief of a foreifjn independent State In reply [309] to 
this Mr W. Lee WArnei, then Secietar^ to the Gjveinment of Bombay, 
■wrote on the 16th June 1^91 tint sotbion 433 iiqniied that the plaintifl 
should obtain the oousotil of the Governor General in Council to the defendant 
being sued, and that the GoMinmtut should awai*- in application fiom the 
buitor On the 23rd luiio JH91 the drltnd lut tor k out a Judge 8 suoimons 
calling upon the plaintifl tr Rh^)\^ tiu c vilyji the suit should not he set down 
foi trill upon the prehnnnir^ issik. \ to tl e juri dutun of the ( uurt to hear 
and deteiimne it The suninu i s u i insu* d upon in ifl daMt of Abdulla Hahib 
bin Abdull i which contuntd Ihe folb wiiu i issifi 1 tbit the defend¬ 
ant did not t ike the abovepoini 111 loTc hi i^iuse ht did no*^ kni w ho was exempt 
from heiiig sueri and that it is i iil\ luiitiv ibithi ha| pf iiid to disiuver that 
undot siKtion 413 of tlie Civil I loti dure t ode no suit t iti In bto i^l t a^ inbt 
him without the prtvioiis conser f of the (» niinot \*^iifT il in C( i iKil and the 
defendant biouglit tho i ict of bis btin^ the lubng chief of the siid Shihi and 
M killi to the notuo of Ins s luifoi Mr T’lidir hv podmii g to o m the 
oltvon^h volume of fclu Trc itiis lublishid in 189^ h\ Mr ( I' \itthi‘on, the 
Ciider Socioiaiv to tin Goviiimtnt if Indiv in tlu 1< i« i,,t Diputmcnt, 
wheriin tlu tint'v niidi t> < di icno int witli tit Biitisli GtMinirent 
Aiioi •’ ‘lid Mr Baiiid w is coi\iiicf ri of tho neftudint s po«iH» n 11 iifo by 
tl e ptiustl ofilii mill rn it^ I {irn the same datt istlie I iimi suninions, 
fh dt f( nd int hied an ilditionil wiittin staltn ent ioiniilli suhnmting that 
II j f^uu tl i 1 n I jiiti<d]i 1 I] to hi ar uid d( ttru H e the suit ind iddiiig the 
'Infinhi ‘•iNsti itltliicimi aw m ouK to‘hi latk r pait of tho mu ithof Apiil 
Jt-'H of till plotisK I sol fill Slid s((fit It 413 ind lu hit(1 I IS hist written stato- 
intnti unrriMt ‘luiifi On tlu 7t i luh 1^94 tlu sunuuonsc iiiu onfoi ht iring 
htifjiii Ml lu-liti SlvKf’Mi wl o oidered th it no suit si ould ht sit down for 
til il utoii lilt) ) 11 hiiiin it\ 1 snt is 1 |iin dii tion on tlie iO h Sc( Ttuiht r fullow 
11 In l)\mg ill it d itii'll lusiico I AT LtNti i| pe irs tu h ivu intur ion to allow 
butliiirnt turn fui tin pnintifl to ipr Iv to tiui (jovii i u (lOneril in Couruilfor 
a 1 opsont to the suit unilii miiim 4}! A furtlui fudges t idii o'tho 19th 
luiv lh91 dnutol 'hit txetutK n of [360] tho cm mission should he)Osrpoied 
itid all piocnidnir,s in tlin mittir stivol until the quist i u of juii i rfiuU 
*•1101111 hi dspisel 01 On tho 30th Aii»,ost 1S94 the odtndintu ilnan 
ipjlit ttiori uiiiiei •leclim .Ml of rlie C )le loi ex cutioii ot 'he liidf. i-i ordn ut 
thi 2lsi N )\i inhir IMO > iw irdin,' him tie t sis of tne sumiiii' tia il ii iiiiit, 
tho pi lint It to hli) 111 itfi iivit f d numents »ri the J Itli Sefit riihti Im- was 
foil woti hv till issued i \ ir int of it*-uhiiii iit u dor sect i m i<>') and ulti 
inatuly tho o'ts piyahh .unuo' thit ordoi ind the losts of (mciiIioii aw tided 
undtn the w unnt weie pAiii h^ flu i lAiulitf 

[ havo now stited all (ho facts i wing upon the qiiestioi tf w iivtt M hat 
follows willslipw the mAtiner lu which (lie to* sent of tlu (rovoiroi (<iiu aim 
Council w IS atr 1 ist pveii SlioitK ifter'he irlii ol tie 7ih liilv Jt'Jl tho 
plaintitf addtessod a po ‘tion to tho Goiuinme it of liui i m whnli ii sultd the 
nature of tho su't ind its histoiv up to tli if tnie and ip lud h i tl o ci nsenfc 
ot the Govpinoi Geiieiai in Council un4ei stciiiii ■|13 tf the Code On the 
2^11) August *1894, a c itifu ite sgiud h\ ono of tho ("sttrelatics to the 
Goveinment ol India wasgrintod in tl < foliowii ' teinjs This is to coitify 
tint under Iho proMSions of settioi 133 of the (< d» of Civil Prcccdure the 
Govpinoi G neral in Council tjn''Pnts I ( hauduUI Khushalji proceeding agiinst 
His Highnest the Sultan Naws/ Jung in buif No J47 of 1893 instituted in 
tho High Coifit at Bombay, or in an\ suit based on tho same causes of 
action which the sai^ Chaudulal Khushalji may hereafter institute againsl 
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His Uigiitiosb Ulo Sullau Nawaz Jung iu the said Court." Soon after this, the 
defeticiant addresHetl a inMinoriul to the Governroeut of India protesting against 
this consi'ut, which, uncording to a letter from the Governinorit of India to the 
Goveruinent of tiie ,24th October 1894, was granted on the strength 
of the plamtiil’s stutomonb tliiit the deloudant carried on a large tnada and 
husinuN>, within the local limits of the jurisdiction of this Court. The defend¬ 
ant douieil the truth of that statement, and tlie Government of ludia there¬ 
upon ‘‘ susperuk’d ’’ tlio certificate which it had granted, pending an inquiry 
into the alleged trading, while tlio defeiuhint gave an undertaking to 
4ako no stepts in the mexntime to obtain tiic disinissal of the suit on the 
f361] ground of tiie absence oi consent. Accordingly from the 24th October 
iSUi, to the Ci>h November ISUo. the question whether the defendant in fact 
jiraded within the local limits ol tlio jiii'isdiction was under investigation hy the 
Governmout of India tiuough tho local (irovernnient for the purpose of dotcr- 
minirig wliottier tho consent ahcad> granted l>ut aftcrw'urds suspended should 
be ooidirmed or cancelled In the course of tins inquiry the plaintitt iorwarded 
a petition to the (Toveniment sotting forth tlie pirt'eulars ol the defendant’s 
trading ouoraf ions on winch ho lelietl A aop\ was tuiiii-hed to the deteiiilant; 
and ho sufituitceo a rejoimlor and inciiiorials lu which he (ieoKid the exi-itenco 
of toe alleged trading Uitnnatclx, on the (iln Novendjcr ISDi, the Acting 
Cliiel Secietarv to tho Momhav Govi*riinicnt ailsiM>iM'd a letter to tlic pininitf's 
attoru«'\n in whicti he said . “ 1 <uii dnoeted to iiiioini vou that the (iovei iiincnt 
of India have decided th it the curtiiicatiO giantcn ij\ them undm section 43d 
of tho I'ale ol Civil Proceluru aiit.h insnig tlio ui ‘itution ol civil sun,^ 
In the High Court at lJoml>a^ h> Cliandul'd Kliiisli ilji agHiri-it IJis fiign- 
nesH Suit III Nawaz Jung *d .Mliilii and Mokalla shciild now’ ho allowetl to 
Lakeeliect" That is, in ti rms, an utiqualdi(>d oonliimation ol the consent 
given on tlio 2Sth August 1894. On tho same d i*o, however, the Acting Chief 
Kocrutai'N also wrote a letter to the dofondant’s aitoincva a« follows: —“1 am 
directed to inform you that Ihe Government of India are ol opiniiui that tho 
point w'liothor Ilis Highness Sultan Nawaz Jung of Sliilii and M kalla (loe.s or 
does not cirrv ou rraduig transacnons in Homba^ appears .irguanlo, and may 
convenientIv lie ielt lor riecisiuu in a Court of law, and tlmt they have accoiding- 
ly decided that tho certificate grained hy tliein under section 433 of tho Code 
of Civil IV'Kinduro authorihiiig tlic institution of civil suits in the High 
Court at Honihav b\ Onatidulal Khushalji against JJis JJigijuoas tlio Kultan 
should now ho allowed to take etfecl..’’ It has heon suggested on hehall of the 
defendant that the I wo kttcis-iro incon'.istont, t^'at tlio second letter shows 
that tlio Coveniment ot India woto unatJo to comedo any conclusion as to the 
defendant's alleged trading, and conseq .ontly gave no such consent as section 
433 c luteniplates. but virtually left it to the Court to decide whether the 
£36’} defoudaufi was entitled t > the jirotection nfloided by the section lumy 
opinion, there IB no force in this ouggostion. To see whether consent to the 
plaintiff *8 suit W'as given or uct, i ho lei tor if tho Govornment to the plaintiff and 
not thi'ir letter to the defendant- must he looked at. The letter to the plaintiff 
eimply uonfirrns the previous cunsont without ain sort of qualification. The letter 
to the defendant merely infortns liim qf the confnmatlon, and in effect tells him 
that the Court 18 conipeteuf to go behind tliu consent to dotoi mine fur itself 
upon evidence whetiier ihe defendant trades in liornbuy, and, if it should find that 
' he does not. to treat tho consent as invalid. To say that the question of trading 
•is" arguable " is nut to »av that the Governmeut have arrived at no conclusion 
lin regard to it. To sav that it may conveniently bo left for decision in a Court 
of law is not to say that Mio Government are unable to decide it, or do not 
4Acide it, hut that their decision under section 433 is not final or binding upon 
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the Oourfe. Whether that )'4 a correct coDstruction of section 433 is a question 
upon which I need not express an opinion. At ail events the Government say 
that they have decided that the previous consent should now ho allowed to take 
effect. 1 must presume tiiat they would not liave so decided unless in their 
own opinion the requirements of the section had heun fulhlled, and I have no 
doubt that their letter to the phuntilT terniinatef] the" suspension ” of the 
previons certificate and loft it wiiatuve) foeee it had W'hen ori^jinally Rranted. 
The defendant himself lu a lettei to the Govornincnt ol Indni of ♦he 29th 
November lH9r), and in a luo'noiMi of tlie 27fh .Jamnirv 1H9G, called the 
G'lvorninont’s attention to this point su^ftebtod that they had h'ft undetermined 
the question wliich under soction the.\ wero hound to (leterininu before 
givin({ their conaont, and yiavnd th it the cons^ni lui^hri he withdraAn. EIuw- 
uver, on the l/ith June lH9t>, the B'Uniiav Goveinuicnt Jiilouned the dufondant 
“ that the Governruunt ol Imlia saw no nM'ji.nlor wntlilmldini; the consent 
accorded by them to the iii~tiitii»ion in t'le llifjii Uonrt <if iluirihiiy of the suit 
filed iiitaitis^ Ills llnihiiHss hv Ooandulal Khushalp ' The n'll!It is tii.\t the 
consent of the (hwornor-dciioial in Oo'iiuil *o this ‘Uit iiiU<-t nov\ ho taken to 
have heen givon on the 2t*Lii .\i<gust 1894 

[363] That is. in terms, v eonsiuit to a suit wliicli had previouslv h*H'ii insti¬ 
tuted withiiUt’consenL “ jiioctThiiif, ” iig-imst the ■lei»>ti,laiit Is that a eoiiM'nt 
which, liaving legavii to tli" tciuia ol ■'ection 1-id of the Code, can make a 
riUit maintain thie ag linsti a lahiig chad’’ Upon lliii lestion there appears 
to he 1 IU direct ‘uiLliotitv. Tiioui .iic minv provi-iions b ith iti the V otic and 
in other eii-ictmcnts which ri‘i|uiic the co’iaent ol ihe Court or ot some other 
authoiity .IS coiidiiioiis utidi r which alone -.uifs m-iv in cert on cast s be main- 
tiviuod, and HI coiitiuccum witli v^hich iiio (luestioii h.ib arisen vviiOtber the 
ecP'-cinf munt he olitiimed hulorii the institution ot tl>H suit or nia\ be <)btained 
Mttt'V vai I'-. No general pi loci pie, however, can he ext I'Rctiul from the eases 
decidctl upon tlieso provi'-ions In each case tlio question nejiend'- upon tlio 
intientioii of the Loginhituro as expres^od in the ]).irtieuiat section. Sometimes 
it IS (ihviouri tliat the consent uiiist lx. ulitaiiied at the outset, ns in section 9 of 
Act XUl of 186^, which provides that snins biought against the King ot Oudh 
cannot he "eonimencud or prosecuted ' vmIIk ut tiie consent ot thii Govein(>r- 
Gcneral in Council “ first had and ohrauiei ” Section 12 of ihi- Court’s Letters 
Patent, requiring tliat wliore tne cauno of action ariies oniv parltv within the 
local limiiis, the leave of the Court must ho ‘‘llist olitamed ” lias Itei n held to 
imply that leave must be gr.into I at the timo of the acceptance of the plainc 
and not aiterwarda. So, diixi,* sectfotf .'>o of litnigal .\ct IX ol 1879. winch 
provides that “ no suit shall be biouglit " umJei tne Act wphout tl.o s inction of 
the Court of Wards, has been hold to lequ're the d»Si<ning >>l fheuecessarv sam- 
tioD tiefore the suit is filed, and sectio’il8of Act XX of H()3 provciii g tliat “no 
suit shall be entertained under tins Act without a prulntniiiirv application being 
first made to tfiie Court for leave to institute such s'Mt " would piohablv be 
construed in the same way. In tlio Code of Civil I'rocoduiu n similar con¬ 
struction has been placed on section 17 requiring tho leave of tho Court fur the 
institution of certain suits, wheiesonie (.[the dcleiidant'- do notresmoor carry 
on business or*personally work for gain wiilnii the jurisdiction . and section 30, 
which allows one or more oi numeious partio tiavnig the same interest, to 
sue, with the permission of the Court, on behalf of all parties interested. On 
the other.h.ind, it has been [364] held under section 440, providing that “a 
suit shall not be instituted " ou hcbali of a miner by any person other than 
bis guardian " except with the leave of the Court; ’’ and section 3 oif Act XL 
of 1858 (which corresponds with section 2 of Act XX of 1864 relating to 
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Boniba>), that altliougb tbo obtaining ot pormission shouH cither piecnde or 
be conteuji oiHiieou<i with the in<»titutioD of the suit, the course which should 
aIvia\R he iken where i suit is hi ought in violation of these provisions is to 
re*'UTi] the plaint it> mder tint the etror iniy he rectified In Ztavlntsa 
Jit gam \ Motiratn I L 11 12 iJoni, 4%, it was htld that m stction i of the 
hi iwah of Sunt At t, XYl 11 of IS, tuoxiding th it no writ oi process shall 
la lUtd'foith (II prosecuted urtioss with the Knsent of the Go\«inot of 
]>ODihi\ ,n Ciuncil fust ohtainoJ, the txpiessir n sued foilli implied tint 
the consent w is not a (*oniiit on piecudeut U) the hhiu ni tin <-uit and that a 
conhoiit suhs((juoutl> (lien lid nc t viti il( the puxct din^s The Court it the 
same time >>Uhf*ested that undi i m tion II of tl e N 11 th i iiH s ]>< hts Act, 
XVIf of 1S7} and stctirn 2 f llie J’rinn of \K{)t s I’livihgi \ct X\ oi 
1873 the ponstnt cl the (i ivorninont would he i t on lition pu ctdciit and must 
be given I uf HI the suit is (oiumuiucd iin in Vimifi \Iahammati 4zpiat 
Ah hnau V MviKaniat Lndli Inoavi L 11 9 I A H the PlI\^ C'ouncil held, 

upon the construction of actions I in 1 0 of the Poi sion ^ct XXITI 

of 1871, th it i suit lelitin^ to i nt of m >porlv w tnin tno ineaniu i 1 the 
Act need not he diHmis->ed h( (iiu c tiu (ii'iIk lUi of tl i C lint be i h 1 1 not hem 
obtained hnfoMi its commnmenir nt I ut tint the Cemt w n jintifud in pcing 
on with tl o Hint when the cei ifi ite w is itooiiei t poii the ttnlo icfthis 
decision the M uli is Iliph Co ut hold in fiamayvama} \ Atisht ayyanaut, 
ILA.lOMid ISO tint i ol wiltist in 111 p till tn ms (f stf tior 'iiy of lln Cede 
allowing I er-i int to ‘institito suit-, iditiiir ti puid i dnities hivug 
obtained the I ODsenb in wiitiUn of the \dvo( ito (lont i il icons nt c htained 
after the institution was *ood It 1 did hack J met h wever with the judg 
luont'- in 1 uUitano Ana 1 Jo hi [365] v I liha Jo-ihi 1 L II 11 Be in (> b 
and Divesh Chundti Jay v (hhm Mfsiapha ILK Ih C il 89, that the 
dooision of the Piiv> Council li\s d jwn n > anti'll |ru iiletlt mtruction 
but detandc upen the sptcnl lAnr,ui^e of the 1 tnsioris \ct Anothci cisc in 
which leave to bring in action w i^ toqiiiitd h\ stiliitc hut ni wiuh it w is 
held that Icxvc might bo obt mud iftii iclicn l)i<Up,ht is JiCM'a'/v J>lati, 
45 Cli I) 1 t9 Tint (IS) was doc del U])Ou -,(111011 17 ot tne fMniitihlo 
Tlusl^ Act iHil, which | 1 ividod tint holoie in\ ud fittitnn 01 other 
pioceedii g relu^inp ti a chiiitv sliall 1 ccinmciccd the It ivu of the 
Chiiitv C oinnu sioncts niu-it ho oht iiitc' It w s uinnin ouslv ncld h> the 

Court ol \pt>t 3 dissent 11 f li ni Mi Tu^litc I\A1 tint ilthcu h tlxsowiide 

Bhuwnd hat tht t iiisi nt cu i to ho ipiiliod foi ilore ine icticn vvis lapun, 
othox cxptession i t'lC snrioi irniilii i lint jii lie ihstnieof tlu tuiibcnt 
the suit sill ul 1 nut ht dun ',s d hut t i\od un il tie coiibent should be 
obti led As Lh 1 I’ls i( ItiwiN i\,ifsstd it tluv imlicated tint " the 
dbseiipe of the cons nt of tin C muuissic eis ii- onlv i hir to the Courts 
deali g w h tin action iiid t 1 In to the 1 14 mit institution ul the suit 
These uses blu vv that tt ne h no gi i ei il p itciple ipphc ihle to the 
question, and that 't mu t hi cli licl oxchisivtly with referonco to the terms 
of section 4H itsclt Tit i luiu ion at v luh I have aiiivocl is tint the 
consent of ttie Governor (jonei il in C uncil must bo obt lined before the 
insh^^ution of the suit The Gii(:uif,c ot tie section seems inconsistent with 
any othoi view The consent is ncctssaiv to enable a sovereign prince or 
ruling chief to be rued in any couipttetd Cour* "Sued include s every 
part o* a suit evei\ ito)! m it including tl 0 filing oi the plaint, and, theiefore. 
tl •» tiling of I he ph lut n ust lequire consent a much as any other and later 
ITocitding Agiin, 1 sovereign prince or ruhi p chief may be sued with the 
oonsert of the Goveriioi Uouoial in Council * hut not without such consent" 
Consequently the filing ol the plaint and eyery other step taken in the suit 
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before the consent has been obtained is suing " without such consent ” and, 
theieforo, a violation of the section hurthei, T agree with the argument 
[3663 ui Mr Scott that the linguige of rliu^os (a) and fc) of sub section (2) 
points to the same conclusion Iho tvprcssiou in flense (a) “the person 
desiiiugto sue him ” and the expression in cliusu fc) ‘ii to be sued ’’ refer to 
something to be done m the fut no not snmethiiig winch h iS hoc u done in the 
past If the consent inigiit he givi n aiti t suit tirougtit tlie L gislature would 
have said tliat it should not be givt n anU-<'> tiie piince or chief b isin tituted 
a suit in the Court agnnst the ponoo iimg or ilisuing to sue bni or " is »n 
possession of iminoveibln piopcit, md !•, bon sued ot is to bo sued with 
rofe lonce to such iJbssossion 

If then the "onsent ou^^llt to be bit his not beer cblamed b«foie the 
oomnieiiceinont of the suit what is tlie consequcnct »t the defect ‘ Ought the 
Couit to ad]ouru the suit to eutblu tlie cons int to be ubl lined lud pioieed 
with the syit when it ii is lioc ti obt <in< 1 rneee is rotl ii t in tottu n of 
the Code, as thoie is in stction b < f th* 1 cn loi Act an I in cction 17 of the 
Cbititable Tru fs Act iHjl ni 1 whub would justifi uc i course 

1 think tbit It would bo inconsistent wil i tlie inti ntioi ot tlu L Mol it ate, and 
tbit I luhnp ciiiot writ b is ii it i loclti ie 1 tiuoseh irc m laisn tbuoljection 
1 entilli d t( ipplv loi •■lu disuiis il ot tl e suit on the t,i u ml tli it it is hair ‘d 
hv the sict in 1 tlunk nit in sui n a cist the C urt shind disuiis the 
lilt oi pcihips ill >i the pi imtiH to wilhdi iw it witn lil>ett> to bung a fresh 
suit under sett ion <71 

The r ull >1 *h s mow is tint the con Mil 1 ttieGovciu i (renural in 
Comicil ,M\oii Ill Vut.i'.t Is'lt J cintiinud in Nivcuihir is'lli to the 
pli iii^f pi cuuditi,, i nil t the clot tid i t n i suit instituted in M irch 
Ib'IJ 1 -. no^ c consent with n •» cti in 1 *1 if tlu ( ode, irid tint it is mineres- 
Miry ( ) con&iclf r tin other ol))*cti ms vihuli havobcin ur^itd igiinst iS validity 
The suit must lliiiMoie he etc lit with upjn the footin,. cf no consent hiving 
been obtained undei the eiti in iiill it tc. mins to cuusidci wlutlurthat 
IS 111 objoctioiiV liicli IS iioc s iiil> titil t) the suit Tint dc pc nds upon 
Hie fuithei i[ lustinii wh tlui tiie cih]iction i-. iiu which ein tie tud which has 
been waved by the defoii I ii t Is tru absmct ot consent x defect in the pins 
[367] ii( til n i f the Cnui t t j lu 11 in i deti iiijinu tlu suit i kiticti itciiiable 
by my con ent or w live T in tn i h Imi 1 ii t s p irt ’ ('i is it ni nrot ul iidy m 

pioceduro in the ♦xuicio of ^jui'i hction i hu *o the su fitil * p poilv 
pletkcl, hub in tlu. iiitiucfof i person*! piiiile e which the (hi a mtirl d to 
it m ly w‘live by suhtnittiiif to tii luiisiii m i 1 elect n..,tl it tie iiP shill 
be tried on the merits ’ In my c pinion it i is nit inn t i d i w ith junsuii ti ri 
except in the loose sense in which ] iisciicliou h contmuilli ifii/ luncted with 
proci.duie Aj[> all eionts if it c tn jiioi eily be i tiled a qutstioi ot ] ii iiction, 
it n not so in*tbe sense in whieh it i-. lino ‘hit coiut i cannot cunfci juiH- 
dictioii, or that defects f juii diction cinn t Ih wnivtd title i a sui* winch, 
aa regards its n iture and c 1 iss, is undouluidly within tin ^,t lu iiI ]uiisdution 
ol this Court a suit foi d images foi Inc i<h Ilf tl nl’let 'ir which i theciuse 
of action a(osA in put bt ,ond the local limit , tho i« tie of tue Couit w is first 
obtained under clause 15iof tl t IjoHi is rntent he Couit has thus ]Utisdiction 
ovei bhe subject matt< 11 , but in the imiciso olthit juiibdKtuna particular 
rule of pro eduie requiies tho tonsc i t of tho Govoinoi General lu Counotl 
bifnrethe suit wan bo entertained against this piiti^ulai dolend int The absence 
of consent was, tliei^fore, a goo 1 gioiind oi objection to tho hearing, a special 
defence which the defendant was entitled by the section to plead ae a bar to tbe 
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Sttifc. The fact, however, thab a particular defence in allowed by atatute in a 
suit within the general juriadiction of the Court, and may be fatal to the suit 
in Inninr, dues not in that event witiidraw the suit from the Court's juria- 
dictioii. i iniur from a passage in the judgment of the Calcutta High Court 
in Deer ChuntJer Manikkya v. Hoj Ooomat Nobndeep Ghimder Deb burmono, 
T. L. U., Cal., 535, at p 555, that tlio i(‘arne(1 Judges were of opinion that 
section -133 created a privilege which might bo waived, and that in an unroported 
case a Division Dencli ot the same Court refused on appeal to allow a ruling 
chief to take the plea of no jurisdiction, because bo bad not taken it in the 
lower Court Tb appears t> ino that tlie principle which governs this case is 
stated in the following passage in tlin judgnienr oi the Privy Crmneit in Ledgard 
V. hull, \j R., 13 I A , 134, at p 145: Tlie District Judge was perfectly 

competent to entertain and try tlie [368] suit, if it were coni|>eteutiy biought, 
and their Lordships do not doubt tiiat.in sucli a case, a defendant may be 
barred by his own conduct from objecting to iiregularities in the insnitutiou of 
the suit. When the Judge ha*' no inherent jurisdiction over the i>uh;iect matter 
of a suit, the parties cannot by their mutual eonseut, convert it into a proper 
judicial process, althougii tlie\ may con'^titute the Judge their arhitei, and he 
bound hv his decision on the ments wlien these are ‘ul'miltod to him. liut 
there are numerous authorities wdnch establish that. when, in a caut.e which 
the Judge is competent to tr\, the jiarties without objection join issue and go 
to tiial ujion the iiieiits, the deff iidant cannot sul>seijuunt1> dispute his juris- 
dietion upon the ground that there weie iiregularities in the iinti.d proceduie 
which, if objected to at the time, would have led to the disnjiss,il of tlie suit. 
The pro^ent case does not come strictlv within these authorities, because the 
dtifendaiit’s plea was stated beloie issue was joined on the merits, and,' in 
relinncn on that jdoa, he objected to the case being tried and withheld his 
objections to the validity of the patent It is, therefore, nooossiiry to consider 
the faets from which their Lordshijis are asked to infer that tho de(ond.i,ntdid, 
in pfiint oi fact, waive all objection to the compotenev of tho suit, and engage 
that the cause shall he tried on its meriLs b\ the District Judge ” 

In the present case, tho Court is " jierfectlj comjietent lo entertain and 
try tihe suit if it were coinpeimitly hiought, ” the Judge has “inheront juris- 
dictior, over tho subject matter of the suit, ” the cause is o*io which lie is “ com 
potent to tr^ ” The lei ms o( section 433 providing that a ruling chief luav, with 
the consent of the tloveinur-tJonoral in Council ' hut. not without such onesent, 
be sued in anv ct mj* * 10111 . Court’ imply that the t' »ina of the consent is one 
thing and the comtieteiK of the Comb ai.dlher* tintf tho Court inav slill he 
“con notent," though by v' tnt of const nt i.li'i defendant i.> jintteckd The detend- 
ant, i.hc'refovo, ‘‘ma^ ho hirieo hv his own condnet trom objecting to "irngu- 
laritii s in the institution of tin suit ” Tlie ah.-ence of consent is such an 
irregiiliiiity it exactly corresponis to their liordsliijis’ descnptioin of “ irregu¬ 
larities in the initial pioeediire wb.'''i, il objected to at tho time, would have led 
to thedismissii] [369] of thesuit ' If the defendant hv filing a written statement 
directed I'ntirelv to the merit.s, and aiiowmg the suit to bo actually thr«‘e times 
on the board for heaiing and final disposal, did not in strictness “join issue 
and go to trial upon the niei its," ttie question still remains wiiethuriit all events 
it 18 not to bo inferred from the facts that bo waived all objection to the com- 
Tieteney of the suit, and engaged that tlio ’* ciuso should be tried on its merits.” 
In Moore v Gftmgre, 25 Q. li D , 244, tho same prinoijile was applied to a case 
more nnarlv roseinbliiig tiie present in this respect, that the ” initial irregularity” 
wa*. the absence of a consent, required bv statute for the bringing of an action. 
That was an application by the defendant for a prohibition directed to the 
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Iud{{e of the County Court in which the i.ction was broufjbr to prohibit the 
pi'iceedings By section 71 ol the CcunU Gouits Act 18HH as the defuidant 
did not at the time of counncncirif the action dwell (>rcirr\ on business withm 
the district of the County Court hut hid cniif 1 on business there within six 
mouths beforclhe commoncement the icMon could <)iil> ho brought against him 
m that Court by the lone of ilu Ju Ige or Rohis rai Thi nlaintiH without 
obt lining the nec( ssrr\ loa\o hiouf ht Its i(t|j n wlicliwis inoidiniiy action 
for specific poifniinaucu of i c nit* ut \vi ich tii C u»U\ f i it w is c mipetent 
to tiy The defend int appe red b> i s lu it u, m 1 ihe r isi whs Imira and partly 
dotermiDod, and aljouiiH 1 t i a f itur iai At the bum tg on thosiccnd diy, 
the sohcitoi tor the defend int foi tli fii^sl time to k tin c bj cticn that the 
Coart had no jurisdiction to miteit ini In ic ion no't iic b ui been c bta'ned 
to bring the actnn lu In it f lurt Tie fid e I ell tint tlic di ter d mt by 
ipjieinng and e Mite^tin, tin uti u bid vaiicd bcrluctcn ir d u jiuceeded 
wit) the heiring The lulcnci niti s iiplicocnfo i | ic bibition c iitic before 
Mr luUicci Cam. ind Mi luitico \ L SviiU llii\ bcl tbit W C ui ty 
Cl uit Inline w IS 1 gilt Inin 1 1 n 11*^11 ''uMtuo C i't si ( \i p ’4f» 247) 

Tlion aio t \ 1 son cs in wlndi it itm If st 1 ' it tl i o is no ih n ion to 

cntcit 111 in icti Ml t IS wl 0)1 11 d i no Liicin stince r 1 1 tl eC int >1 Ititim 

tl < pi tu ulir kin 1 f uti n is in c i fs witi in seetion ''lO flho \it bit is, 

id I stall lei f370} SI due tl jii 11 bit ic n I f I lotin 0 «I nnunp sn ndl\ ttcre 
ire the c sis p*->\ilti f 1 b\ sk icn7' v 1 lU uiuUr ctrt iin ciicim s* inces 

liu\o i 111 bo III 1 to hi Ilf, i»i i( tl 11 w cb Ibo ( urf i ul 1 i n otherwise 

cnteitnu ) I this ci ts thoi 1 lu w ii t n j in iiclioi rurtbcsuhic tniitUr 
of Ihe ict »i but li i\c s ircpinco n the pirtic ui it cist bet no t* o (. c u t cm 

tnt Unn In iclio ml i is me ictior I u b ni n bt t ike n t tit he ring 

of 11(1 11 tioi) tb it tbt di If nd u t d 1 s n )1 clwc 1 ot c im on I is bu liu s within 
t ri jii 1 lie 1 i ml hut his nit lun c i t iiutd I 1 *^be j itsti t c ise the 
pi lint Ml issud mu til I IS) i is I on' 11 d paitii dici ltd in foic tl r i l)jtc 

t ot w i t ikcu Tl ii Is I'w us nit nidicul i 11 di ivMi g in m iIc i 1 c wiin 

prococ I n^s in the Jlult ( uit ml jri ci biij in the C uiit\ C mt hec luso 
till II .,li Cnuit I IS luii iuticiiDi tic tonimcn 1 iw whetcisHt j irisd ction 

of t It) i uunt\ ( fui I is i lit III h cic I ei bv t iti u I ut 11 tu is s jn n 1 ’ v 

bitwciii SI c h I t isf isthi I ustn lud i c is« n*beII»i)C in wb ic ft is 
h u It tisiuu I writ >11 i dc ff nd It t wbo unsident ibic id In ut li i c isO 
III the H h Couit if fho 1 fcndmi is stue 1 md t ikf iiu st j in tl t i non 

t' ftl uioviti* to S( 1 1 ide 1’n luitt It Hits tin Ijcti t cf wii f 

jin s fiction, ind c w not 1 1 in 11 I 1 11 i to id tn n il ifij c ii in t 1 u t ot i < if 1, 
w hull hi n t the jIIoi o^ w 1 \ ni^, fl c* It fend int igittv Ijtc i Mi jinis 
diituri In rn\ o| irn iitbecisf isi'icl fit siim in *1 c C iin \ '^iiit i’nl 

III of tile Co int> Court i Aif I's'sS n hotded linisdic' 1 ii f 1 aw ir d 1 ttf 

IV which iiulud s stcfioii 71 is 1 idtd 1’ tidiiii iil Ti il It i c s, 

iheicfoio thit ( ises w lull uo within si ction 7iv\iuld(onn untUi he i c ul 
of piocoduro lather th m undoi tl t no id cf jUii futir n <. thi ugl n o u’ ' tl is 
Couit would ha\o jiow r to issue i p inbi n n in i jiiici ci 1 Itlink, 
thoref ito tint the objection to the jniisdutif n 01 the Cc uit n u 1 1 w ii\ed 
b\ liking am stop in too piotci iin^s fi^i n ipj Uii to dismss thi u1 i»n, 
and this view 1 *. h irne 01 l»\ i c i t whn n \ is not cdol in iij uiiirnf /» re 

Jont^v Jahub 19 L I (Q B ) 2 >7 Tl it' is i t ise in v liu h Llil 1 J, 

held ill it m objection to the vali bt> of in iiioi ,.tmtinr, hue to the 
pldUitili to sue a summons i,^unst II > defend mt w is w iivoi h\ tiio conduct 
of [3713 tho lofendmt, aftei b mg s utd with Ibo ordsr and suirimoiis m 
appoiiritig hoforo tlio County Ccint and giiiug 11 c ticofo the cloik if hib intention 
to sot up the ytatute*of limitations lu a bir to thn piaintili r claim 
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The distinction drawn by Mr. Jastice Cavb between oases where there is 
a want of juiisdiction over the subject mattei of the action, whore “ under no 
circumstances can the Court entoitaiu the particular kind of action,” and cases 
where, jurisdiction over the suhjact-matter existing, “ leavo is required in the 
particular cabe before the Couit can entertain the action,” exactly corresponds 
with the distinction diawn by the Piivy Council in Ledgard v Bull between 
ibe absence of inherent junsdiotipn over the subject rnattoi and initial irropu- 
laiitiuB in the inbtitution of a suit which the Conit is couipotont to try The 
present is not a case *’ where under no ciioumstancbs can the Couit entertain the 
particular kind of action,' but “ leave is required in tlie paiticular case before 
the Court can entertiin the action ” The ahsente of such lesve is " an objection 
which may be taken to the heating of the action ” In tiie Code of Civil Pro¬ 
cedure, just ab in the County Courts Ait, IhhH (ho section requiting leave does 
not come undor the heading of jurisdiction, liut under a heading toferting to 
prooeduio: it is not, ab if it were a kind of pinviso to section 10 or ilinstritiou 
to section 11, placed m Chapter [ which spocilitally itUtes to' tl e jurisdiction 
of the Courts,” but in Chapter XWIIJ wtiich is included in Part III " Of 
suits in pirticular cases,” and cluitl^ relates to iiiuccdure If Mr Justice 
GaVB'S principle applies, an ohjortion to the juiisdictioi htsed on the ihsencu 
of consent undor section 43‘) would he waived by taking any stop in the pio 
oeedings before applying to dismiss the suit, even, if the dcdbiun in I>i ip Jonei 
T James is right, such i step as furnii )1\ decluing in niteuMon 1 1 lo'y upon a 
particul II technical defence other than the ihsoine A coubont A fintion, it 
would fie waived by formally pleading to the mentb 

There is another point of view fioiri which the ou'stion may be ugirdcd 
What sootion 431 docs is to ueatn a porHonal piivilege iur buvereign princes 
and ruling (hiofs and their aruhassidotb and envoys It is a modifiid form of 
the absolute piiviluge [371'] enjoyed by independent sovereigns and their 
ambissidors in the Courts in Lngiand, in accord mee with the piim ipies of 
internalioual law The ditfercnre is tint while in iflugland the piivilege ib 
unconditional, dependent only on tho will of thusoveicign or hib rc|irusontati\o 
in Indii it lb dependent upon the onsent of Mie (loveinoi (Itneial in Council 
which can bo given onlv under spec ihed c rndibions This modibul or conditional 
privilege lu however, based upon essentially tfie same principle is the absolute 
privilege the dignity ind itidepeiidenc i of the lulnr, whuh would boundirigciod 
by allowing any person to sue Iiirn al pleasure in 1 tiie politic iliiiionveniences 
and comphcatioris whuh would be tho result If flien secMon iii constitutes 
a modiiicition ol tne inr-ei n iti >nal lule t r'lndiiri pi>r poses and if tho absolute 
privilege given by tl it rule may he v dived by the ludependeub s rvereign it 
seen b to follow a fartwri that the modilud irnvdege given by tho section may 
be waived by the ruling chiet In the leoenb cise of Mightll v fhe StUtaa of 
Jokore, (lrt94) 1 Q*B , 149, thi Court of Appeil wme tgreed thjat an indepen¬ 
dent sovereign may, when suid, w live his privilege and elect to submit to the 
jurisdiction by appear ance to a writ, and m Tayloi v Best, 14 C B , 487, it 
was held that an amhassador who, in an iction brought against him, appeared, 
pleaded, joined issue, and obtained^ lule for a special juiy to try the action, 
was estopped from afterwards setting up his privilege In India, before the 
enactment of section 433 of the Code of 1S77 the privilege of independent 
sovereign princes stood on exactly tho snino footing as in England— 
Jsoala Pei shad v. The Rana of Dholepore, S. D AN W P , 1863, Pt 1, p, 579, 
Phummun Lai v Raia Shamaher Parkash i 0 Punjab Booord, p 218, and Ladku- 
varbai V Okoel Shn Seisangjt Pratabaangjt, 7 Bom. H C. Bep, 150, where the 
Court, at p 160 of the report, distinctly implied that the Slefendant might have 
/ 
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waived his privilege by acguiesoence in the jurisdiotion of the Goart No doubt the 
question of privilege now depends on the construction of section 433, and I am 
alive to the danger of pressinfL too far an analogs between i rule of international 
law and a specifio enactment of the Legislature J3ut is there anvthing in the 
£873] section which suggests that the Legislatuie fui the first time in 1877 
intended that the privilege of a luling chief an ioibassidor, oi an envov, could 
not be waived however willing or even anxioi^ ho might be tint a «-uit btought 
against him should be decided on the ineiits In such a r ise it mi^ht happen 
that none of the conditions specihid in ciau->es (a) {h) or (e) of the section 
existed, and that, therefore the content of the Govern ir Gone* il in Counoil 
could oiijt legally lAi given buch i suit as, th it in \hqhellv I he Sultan of 
Johorp, if brought lu India, would he an irittitue If in such a suit the 
privilege could not he waived, the icsult would be to lasti n upon % ruling chief, 
arnbassadoi, or envoy an absolute incapacity loi bein* tuod wl irh neither he 
nor the Governor Genetal in Council could g t iid ol, ind thus t > impose i far 
greitei coii^itive disihiht> on poisons dealing with hiinthnitl it uii|: ised 
by the conusponding priviUpe m Livlm i 1 lo ii d behove that Logisla- 
tuio iniiendod scJicm ‘131 to have such results ui desiitd to he ire inxious 
for a luling chiot s dignity and intotosts than the luling chief him-df On the 
contiaiv, cliuscs (i) (/i) uid (c ini(lv tliit a luhii • c hit 1 v ho heeoriua i sui*' r, 
or k trider ot a 1 ind h rider in out tcuitoiies n rv firilv bu subjected to 
the- tncidiiits of the positi ii he his chosen to assume Why shoull not a 
luling chief who ^res still fuiblin uul issuincs tlie po ition ol voluntarily 
submitting to the jurisdiction m a ‘-uit biought i^uu'.t him ho fully •> ihjected 
to the mcident>t of th it p rsitiin * \t one time I tolt s rmo uilliculty uu account 
of the words ni sictic u 4 H but no* witlioiit such consent which suggested 
an ahsoli to jrrohihiti »n 1 pon c rnsideration liiwevor 1 do not think that 
thes w rds niftet the c]uc ti nef waiver their ctl ut iput iroin waiver is to 
nnakj the consent of the Cirviinoi (loneial in Council necessiry bcfiroanv 
'‘top can be liken in the suit 

The questnn, then is whothd the doKndint before i using this obj»*ction 
took viiy step in the pruceedm^b fiu n whicli it sh ruld he infilled tl it ho 
w lived ill nhjocMon to tlie coniptttnry of the suit ml en^ioeltliit the 
cause should be tried on tiro meiits To this ijuestiun only one urswer is 
jrossille Ftorn tiie filing of Ins wiitten stati nient on the 2lst Vu^iist Ih'JJ to 
[874] his att rnoy s letter of the JGt M iv I*- 91 ha never mi It the lornotest 
su,,,^<stton that ho dieputed the luiisdictiou of tin Couit on the '>utici of v int 
o^constnt or utherwis •His" wutteti statement was diuct 1 csrluiively 
to the merits, to a denial of the till 11 ml inasieilion oi i s t c t‘ 11 tiled 
his aflidavit of documents ohrlined i Judge s oidei c mpcllnir, the jlimtiti to 
do th r sime ind took stops in exec utio i of tl it o? lei is t r i rsts iftti his a Idi 
tional written sjiatenient objecting li tho junsJiction hid been bled iloaliowed 
the suit to be*three times on the brird for hearing a o it wouH hive been 
ictuilly heard and disposed of, but foi consent ordois foi it*, po tp nornent to 
enable him to complete inspection of the plaintiff <> documents and t > ipplyfor 
a comrniflsiOD to examine witnesses JI s^ipplicafion f r tin commission and 
the aflidivits suppoiting it implied thruughiu tb it he w is anxious that the 
suit should be tried on tne merits and in one of t ose afhiavits heas'*erted his 
position IS Sultan of Shihi ind Mokilla not foi the purpose of defeating the 
suit for wart of jurisdiotion but as i ground for his ezammation, as in pre¬ 
vious nulls on ,.ommiBSion and not in Couit As late as March 1894 betook 
steps for adding the names of other persons to be included m the oommission, 
and It was not till near the end of May, when, being pressed by the plamtifif’s 
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’^'application for the revocation of the commission and for the examination of 

vhimself and his witnesses on the ground that the commission was a mere 

i.'- pretext for delay, that he at last objected to the Court’s jurisdiction. At the time 
when that objection was first raised, the whole of the costs of the suit prior to 
the actual hearing bad been incurred. For nearly a year, he acted in every 
possible way as a litigant anxious for a decision of the Court on the merits; if 
ever a litigant engaged that a caivie should be tried on the merits be has done 
so; and it would, in my opinion, be inequitable to the last degree to allow him' 
now to recede from that position and to avoid a trial of the issue raised by 
himself whether it is he or the plaintiff that has broken the contract between 
them. I am of opinion that he ci^nnot do so. * 

Mr. Bcott did not contend that, if the absence of consent under section 433 
could be waived, such acts as the defendant’s would not amount to waiver. In 
some of the affidavits, however, and [875] in the additional written statement, 
it is suggested that at the time when the original written statem^t was filed, 
the defendant and his advisers were ignorant of the existence of bis privilege, 
and that they pleaded it as soon as they were aware that they could do so. 
All the facts, however, were necessarily within the defendant’s knowledge, and 
what he seeks to rely on is mistske or ignorance of the law. it is clear from 
the last paragraph of the affidavit of Ahdul Habib bin Abdulla made on the 
23rd December 1893, in support of the application for the commission, and 
from the fifth paragraph of the affidavit of Krishnarao Vinayak made on the 
20lb September 1894, that on the former date the defendant’s attorneys as well 
as himself must have known that, besides being a resident ol Hyderabad, he 
was the Saltan of Shibr and Mokalla entitled to a salute of twelve guns, and 
claiming the privilege of exemption from personal appearance in Court. 1 do 
not lay stress on tbe allegation in the sixth paragraph of the plaintiff’s affidavit 
of the 17th September 1894, that, during the argument on the summons for a 
commission, the defuudant’s counsel in reply to an observation from the Bench 
expressly stated that his client did not intend to raise at the hearing an objec¬ 
tion to the jurisdiction founded on the plea of sovereignty. That allegation is 
made upon information and belief; in the affidavit in reply ofKrislinarao Yina- 
yak it is denied that the defendant’s counsel *' ever waived the question of juris¬ 
diction ; ” and the notes of the learned Judge make no roference to tbe subject. 
I observe, however, that Krishnarao Yinayak, so far from meeting with a 
specific denial the plaintiff’s specific statement that on that occasion the defend¬ 
ant’s counsel alleged that his client w'as a sovocign prince and the recipient 
of twelve guns of honour, says that “ Life Aounsbl foi the defendant was obliged 
to state the position in life held by the defendant us the ground for the defend¬ 
ant’- exemption from personal appearance in Court.” In the additional 
written statement, the defendant says that it was only in the latter part of 

. April 1894, that be became awai'e of the provisions of section 4^33 of the Code. 
A similar plea was raised by the deferidant in Moore v. Gamffee, where it was 
contended, in reference to tbe question of waiver, that" the objection was taken 
as soon as the defend-[S76]aDt’s solicitor became aware of the want of juris¬ 
diction.” In dealing with that objec^on, Mr Justice CaVE said ; “ The defend¬ 
ant knew as a matter of fact that he lived out of the jurisdiction*, and, therefore, 
he ought to have known, as a matter of law that there was a want ot jurisdiction 
unless leave had been obtained.” So here the defendant knew as a matter of 
fact that he was the ruling chief of Shibr and Mokalla, and, therefore, he 
ought to have known as a matter of law that there was a want of jurisdiction 
unless the consent of tbe Governor-General in Council bad been obtained. For 
these reasons, I am of opinion that tbe defendant has waived the objection to 
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the ]uri(idiction, that the prelimiaary issue as to the jurisdiction must be decided 
in favour of the plaintifT, and that the suit must be heard and determined on the 
merits. 

Attorneys for she Plaintiff —Messrs Finmjeo, Moos, and Mehta. 
Attorneys for the Defendant —Mossis Cratoford, Durder, d Co 

MOTES . 

• t Sfio also (1909) P R , 21, (1903) P tt tO (1919) 17 0 W N . 40f.. (1913) 2% M. I». 
3 ,, C21. In 0896; il Bom., 7B4, tlip caso uf ptrmission undei the C P C,, 1882, bcc 30, was 
distingmshed.] 
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The loth Deonnher lh05 

PRI Sh N1 

CftiEP Justice Fauran and Mr, Jusiui. Sirai hpy 


Uarilal Pranlal and others. (Orifiiniil DofendAiits) Appellants 

vrtsits 

Ba^Rew,l.(Origin.il PiamtiH) Respondent 


Reverstonet —Rtqht aecrwnq after the death of widoxo —Adoption—Invalid 
idopUon hy widow —!>iiit l>v teiersionn aftir widow’s death — Limitation — 
Limiiattoii Act (-VF oj 1^77), Seh //, .l»ls //•<, N’ —Will—ConsUuc 
tion — li, quest to wife Taltp possession of and enjoy " — Ihuctwn that 

she was to be ownet just as testator was (wiifr- Life-iiiteiest 
A cLiini by 4 reversionei ti r(t»(r his -.h ire of the prnp(rt\ rf a Hindu viLohis died 
li asii ir >\ wmow u'»ruos frcsn tin di vth ol Iht widi w, uid ’as tn imm iseabli propprl\, article 
111'^ of Act XV of 1877 illnwH Iwilv* \f irs isithin which *o bciug a suit. \ii idi ption to the 
de eivd t iking pUci m the iin mwhile do(s not curtiil siv h pTinl nr inipo,i upon the 
roicrsinner the necossiti oi tiling i suit to hiv ii ilnliird nivilid during the hk time ■>! the 
widow under pnn of losing till mbi rit nice upon tin widiw’sdiuh Aitule 118 lAd W 
of is77 does not < porate to give v ilidilv bs lipst of lime tn an invalid adopt icu if no ruii is 
brought b> the reversion iry hrir-, within dx m irs ni ik Ukingpl.ic( to obtiiii » cKldiition 
that it IS invalid 

[3771 Where i Ifindii hi his will direct)d tbit iftii hi. d< ith his wik wis to like pos 
.es'ioii of and enjoy his propi rty, and in .ii othi r p i-.-.<igi dot 1 in J tli il just as hi w is the 
owner hu sbo was to be the owins,” but thcl'c tvcri no wot is o! mb rit iiiu used, n i aid he 
directly give his wife .luj powi>r of dep isiiioii i \ti tin pr ipcrtv . 

Held, tb it hlie took only a life interest iii the ptejM 1 1>, 

The Courts have always leinuil igiin such a construction oi the will of a Hindu 
testator ati would gtvii to the widow unqualified control oic r his propcrl> 

Appeal from the decisun of Ran Rihaihii Lalsliankii riniashRuLar, Fust 
CIash Suhc^irdinatb Judge of Aliinedabid One Pr ml il N uotain dtnd on the 

'Appeal No 100 of lb9t 
t( Art. 141 -» ^ 

Description of suit. 

Liko suit by a Hindu or Muham 
madan ontiUcd t) the possession of 
immoveable property on 4^ death of 
a Hindu or Muhammadan female I 


Pei lod < I 
limital on 

Twelve years. 


I Tmu from which pciiod begmsturun. 

I _ 

When the female dies J “ 
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17bb May lK7d. leaving a widow Ujam, and three daughters, vtz Bewa (the 
plaintifl), Bai Paivati (defendant No 2), and Bai Kashi (defendant No 3) 
Parvati wab his daughter b\ his wife Djam. Bewa and Kashi were his 
daughtois bv other wives who piedeceased him 

By hiB will Pranlal directed that after his death his wifeUjam should take 
posbesBion as owner Then after making certain provision for his daughters 
Kashi and Parvati he again direotud his wife to take possession after his death, 
and added “ Just as I am the owner of the pioperty at present, m the same 
way aftei my death my wife Ujaru is the owner ” 

Ujam died on the 26th March 1890, and on th^ 5th April 1893, the 
plaintiS brought this suit to recoifar her sh vie of hoi father Pranlal’s property 
Bhe alleged tint under PivnUI’s will Ujiin hvd enjovod the property during 
hei life and th it on her devth the propeitv so fir as it had not been specifically 
disposed of b' Pranlal s will was divisible among his three daughters and heirs 
The defendants domed th it Pianlil hid made i will, and contended i%nter 
aha) that the will alleged hv the pluntdl w is fuig^d that defendant No ], 
who w IS the only sou of P irvati, h il boon adopted by IT] im on the8th Novem 
her 18H‘^ thit the plaintitl had hid full knowledge of the adoption, that any 
claim to set aside the idoption w is ha lud by limit ition that accoiding to the 
custom ot the ciste to which the paities belonged, an only son and adiughter's 
SOD could he adopted, and that Ujam got a corbiticate of administration 
indopendontlv ot the will 

The Suhoidin ito Judge hold the illeged adoption to be invalid, and that the 
will wabpioved and that the pluntiti vaas entitled to locovei 
1378] Dei end tnts appealed 

Ookaldas A / arekh appealed fur the Appellants (Defendants) —Tlie idop- 
tiou of defend irit No 1 by Tljiin m ly he invalid hut the pliiiitiii cannot now 
question it Slie ought to h ivo sued to sot it iside within six yoits after 1^82 - 
Limit uion Act (XV of 1877), article 118 She knew of the adoption in that 
>ear She is now haired by limitation, and the adoption itands 

Next we contend that under Pi anlxl b will TTiain took the pioperty abso 
luteh iltrdaughtei Parvati theiofoie, is the only person eutiiilod to succeed 
to the propel W as her heir The plaintitl has no claim 

Oovardkmram V Tripalhi appeared for the Respondent (PI amtifl) —The 
plainLitt sues is revetsioiiaiv holt of Pranlal entitled to his pioperty on the 
death ot his widow Ujam She died in Match lo90 and out cause of action 
then arose, anu fr >in that date we lia'e twelve ,( us in which to sue The 
alleged aduution of the li si defuolaul has been found invalid An invalid 
adr itinn does not attoot the right of the levor'jiotiary heir Such an adoption 
cannot become valid against hot by lapse of time As to the will, it did not 
give Ujatu the propetty ah'-> iti ly undet it she takes only a widow’s estate 
for life 

Farran, C J This h an appeal fiom the decree of the Suhoidinate Judge, 
First (’lass, at \hniedabid The pioperty in suit belonged to one Pranlal 
Narotam He died at Nadiad no the 17th May 1S75, leaving a widow Ujam 
and three daughters, the plaintifl Bewa, and the defendants Kabhi and Parvati 
The last named defendant whs the daughter of Pranlal by bis wife Ujam 
Bewa and Kashi weie his daughters by other wives who predeceased him. 

It IS the case of the detendants (other than Kashi) that Ujam adopted 
Parvati’s only son, the defendant Hanlal, on the 8th November 1H82 The 
Bubordinate Judge, without recording any finding as to theyaefum of the alleged 
adoption, has decided against its legal validity The correctness of his decision 
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on thaii potnii has nob heap Quesbioned before us. Ujam died on bbe26bh March , 
1890, and sinoe then, if not before, the defendants Harilal and Parvati have ' 
been in possession of the property. 

tS79] The plaintiff Rewa filed the present suit to recover her share of her 
father’s estate on the 5th April 1893. Her case is that her father Pranlal left 
a will (Bxb’bit 64\ and that U]ani in accordance with its terms enjoyed the 
property of Pranlal during her life-time, and that now, in so far as that 
property is not specifically disposed of by the will, it is divisible amongst 
the three daughters and heirs of Pranlal. The Subordinate Judge has found in. 
favour of the will. The parties have nob objected here to that finding. 

The only points urged before us arc: - (*l) That the suit is barred by limi- 
tatioD. (2) That on the true construction of the will, Pranlal's widow Uj%m 
took an absolute interest in the residue of his property, which or her death 
devolved upon her heir, her daugiiter Parvati, to the exclusion of the other 
daughters of Pranlal. 

As to lidbitation, we consider that the suit is not time-barred. The plaint¬ 
iff’s claim to recover her share of the residue of her father's property accrued 
on the death of Ujam, and as to the immoveable property, which alone has been . 
decreed to her, she had, under article 141 of the Limitation Act (XV of 1877) 
twelve years wiMiin which to sue for her share in it. The alleged adoption, if 
it in fact took place, did not, we think, curtail that period, or impose upon the 
plaintiff the necessity of filing a suit to have it declared invalid during the life¬ 
time of Ujam under pain of losing her inheritance upon IJjam’s death. What¬ 
ever may have been the law uuder the earlier Act (IX of 1871), article 118 of the 
present enaebraont (Act XV of 1877) does not, we think, operate to give validity 
by lapse of time to an invalid adoption, if no suit is brought by the reversionary 
heirs within six years of its taking place to obtain a declaration that it is 
invalid. Upon this point thore has been a consensus of opinion in most of the 
High Courts, and it must now, we think, be taken to be concluded by authority. 
We refer to the cases cited below.Were, however, the question still open, we 
do not think [380] that in this case the knowledge of the defendant Uariial’s 
alleged adoption by Ujam has been satisfactorily brought homo to the plaintiff', 
nor does Harilal appear to have had any such exclusive possession of the pro¬ 
perty d..ring the life-time of Ujam as would have thrown upon the plaintiff the 
necessity of taking action under article 118 in order to protect her reversion¬ 
ary rights. We proceed to consider the construetion of the will. 

When "Ujam applied for a certificate of administration to the estate of 
Pranlal she ignored the wil[; hut th^Lhstrict Court on the application of the 
plaintiff and the defendant Kashi held it proved and granted a corbiffcate to 
Ujam under it. In the present suit the defendants other than Kashi contested 
its execution in the lower Court and did not there contend that it gave power 
to Ujam to dispose of the residue after her death, or that its terms conferred 
upon her an absfolute interest. That construction of the will has been for the 
first time contended for before ns in appeal. The scheme of the will is this: — 
The testator states his object in making it to be that his property may not be 
misappropriated and that his funeral and obsequial ceremonies may be per¬ 
formed and tba| some portion of his projterty may be spent in charity. He 
then gives a description of his possessions of which ho declares himself to be 
the owner as long as he live's, and directs that after his death his wife Ujam is 

• Lola Parbhu v. J. Mylne, I. L. R., 14 Cal., pp. 401 and 410 ; Basdeo v. Qopnl, I.L.B., 

8 All., 644 ; Oange Sahai v. Lekhrnj Stngh, 1. L. B., 9 All., pp. 953 and 267 ; Natthu Singh , 
V. Singh, L L. B., 17 All., 167 ; Padajirov v. Bamrav, 1. L. B. IS Bom. pp. 160 and , 
165 ; Eedgavda v. Lingavia, P. 3, for 1889, p. 86 ; Fannyamma v. Manjaya, P, J. for IBS'S, 
p. 895, ante p. 169. 

• ' I ' , ft-'i' 

I I - » ’ ’..''‘jv 
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4o take poqseq<«ion as ovrner After this be makes provision for the maintenance 
of his widowed daughter Kashi and directs U]am to give a house and some 
ordas to Parvati and Bewa upon (as we read itj his de^th He then again 
directs that hu wife is to take his property into her possession after his death 
and adds “Just as I am the owner of the propeit} at present, in the same 
way after my death roy wife Djam is the owner” Then he directs certain 
ceremonial and churit ihle outlays t > be m ide by hei , appoints trustees to see 
that they are earned out, and hnally diiects that bis wife is to enjoy the 
remaining projiorty 

flisuiam objt-cts aj pear to be the protochou of his property and the main 
tenance of his wife iiul (hildien IJtis wife is io tdkt po%se>^ion of and enioy the 
property hut he adds to this no words of luhuitinco, nor does ho directly give 
her an'v power of disposition ovei it Tlie Courts have always leaned agiirist such 
[381] a construction of the will of v Hindu testator as would give to his widow 
noquahhed control over Ins piopeit^ Ily the use of such expression as “ my 
wife IS the owner after me ’ oi m\ wife is the hen ’ it is usuUlv nnderbtuod 
that the lest itoi is providing for the su< (ussi m dui i 1 he life time of t lie widow 
and not alteiing tlie lino ui inhoiitenro iffcoi herdetth In the piOHeut ca-ie 
the testator is no doubt \eiv ouiph itu in his duclai it ins that his wife is io he 
the owniit alt r his doith, in one pissige st itiDg that just as ho ib the owner 
SO she IS to he tlie owtioi The phrase is h iwov i, iiuhignous It ms\ mein 
that he intended einphitu tll> to piotect hei poicniblo possession uid tninigo 
meut during hei life tunc agitnst the cliims oi the hushinds of his duightuis 
and their own oi it in i\ he intended to confer as lull ownership and power 
over the propeitv as he hid The latter cot str ictioi did not, however, occur 
to the parties or to the Ciuit below It is suggjsted here for the h** t time in 
appeal If it wore the clbJii and only construction of the will we should hwe 
been forced to give effect ti it oven now, but it h d it We entertained during 
the irgument and still onteitnn doubts as to wliat the test ator really intended, 
but the ippellant s pleadoi his faded to convince us that the conjtructiuu put 
upon the will by the iowei Court is enoueous 'Wo eonhim, then fore, its 
decree with cosL'> 

Deo) ee confirmed 


NOTES 

|1 Af> ngmih limititirn sicthr notcHti 21 Bom , 159 supra 

2 Asregirds maltk sic vlso (]9Ub) 8 Jinn b R 4S2 , (1910) 35 Bom,, 279 12 Bom, 
L B , 171 (180 )J <27 Lai , 41 (1000) 27 Cal . 649 ] 
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APPELLATE CIVIL 

The 11th November, 1895 
Prfsfm 

Mr. .Tustiob Pahsors and Mr Justice OANin 

Ganpati.(Onguitl riaiiitiff) Appellanb 

tvrstis 

Gaogaram and others.(0 iginal Defendants) Respondents * 

% — 

Land Revenue Code (Lom Act ro//S/0), Sect 66,57 I5uan/lJ’})— 

Sale foi arrean of as'-estmnii Coufirmation (/ sah hif Cdieeiot - 
Forfeiture—Dcelfirntion of fothitiae -Salt no* n,.ialid 
althouqk no d(e^atation of foifutwe 

A salo of a*boldijg fur ddiuU of pivmLiif of msi mikiiI i*. u it in\ li ] iltlir ngh prior to 
the s-tlo Ihtro hasbptn no doiliriti >11 if forf(.i(ur by tii 0 In in Ibi ilr m i'itiou is not 
80 t.“ oiitially 1 nccphbirj pr 'iniitnr) of a >.311 lli it wiifioui it tin. sili '■ ill gil inrl in\ ilid 
The lie that t skli his tikon pUco pnmu tacu «.idincc thil f rliituii Lid bi ud lircd, 

[382] SlC0NIj*mm’ 1 ATi Irom thedeei^ii'i ol A hiowaid 1) at neb lutigo of 
Ahriiudn tr*i.r, conliiuiirig the decioo of Rao SaiubG N Ktikti, Suboidiatte 
Judge of Hau.'irnnei 

On the ‘21s' I'ilifui*'v 18S0, cettiiu land of which one Mukt i Vi'hn was 
the logistoiud occuptnt wis lold ^oi arioHts of ussissment duo to G iseinnipnt 
Mukt I WAS tiiori 111 poisf suoii of pmt of the Utid tlieiest w is m the posstasion 
of other pmsois who wore dppiroutl> not the registered o< cupants Atthesxle 
ftio Yoshv uit buoame the puiuliasei and ho iffei wirrls rostild one third ol it to 
Mukt t ind issigtrcd the remaining tvio liiiido to the plaintitt 

In iS92 the pliiutiti sued the deiendants to lecover possession ot thetwo- 
tl irds share assigned to him, alleging that tbev were in possession but ho did 
not kuow undei \t|iat title 

The defendants answered [intn aha) that their land was rutrei sold to 
their ku rwlodge , that they had novel heon out of posses'iion, and th it they had 
no knowledge of the assignment by Yushvant to plaintilt Tire Sulioidinate 
Judge dismissed the suit 

On appeal bv plaintiff the Judge rii'-od only one issue, viz, as to the 
validity and binding effect, of the revenue sale Ho held tint rho sale was 
invalid and not binding on the defendint^ aid ho confirmed the decree The 
following IS an extract from his judgment — 

“Tbi<i sale took pUbs in 18S0, and G vrrnmciit 11 solution No 4000 dvtid 3Ist 
July 1879 tht> last diy of the revenue yoir diriots uhit fiilure lu pb>inoiit lind r<\cnue 
makes the oocupandjr liable to forfeiture T >e Collector is i mpowi n d to deel ire Ibc o cup iuc> 
forfeited at any time after the arrears is due Forfeiture tike, pi ice when the < ollrctor 
declares it. Bo oan declare it at the end of the period n imtd in the nonce Tiiere is nothing 
to show ihat nlHhis case the holding was foi fc ited before it w is s dd for default in p lymont of 
assessment, there yas no declaration of forfeiturethe 0 illectoi I agree with thu Subor¬ 
dinate Judge itr bolding that the sale is not vilid or bind ng on rospoudents Assuming, 
however, that the sale was valid and binding it rather appt ire to me is it does hI.u to the 
Subordinate Jadge, that there was some oollubun between Baktaand Yeshvant Son warn, the 
purobaser at the revenue sale 1 think that Yeshvant Sonwani was merely tbo nominal pur- 
^aser, and this would appear to be the case from the fai t that the itatua quo ante remained, a^d 

-j—^ Second Appeal, No, 780 of 1894. ' 
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tbftt DO attempli was made for eleven 7flar8 to oust those who had oroapied the land before the 
menns sale Yesfavant Sonwani efterwards disposed of his right suoh as it was under tho 
revenue silo lo ihe present plaintiff What his objeet in doing this was does not appi at, more 
espociolly as he admits [8B8] having resold to the khatedar Mukfa his share of the land in dis 
pule I h ugh It w IS incliided in the r« venuo s ile This lends belief to the theory that at the 
rtveiiuo silo thi parch isc by "V ishi int Sonwviii wis ccUiisivl it any rate as regards Mukta 
Tho plaintiff brought this suitiu tho twelfth yoir torecovrr possession, if possible of his two 
thirds sh ire in the I ind wine h w is conveyed to him by Yoshv int Sonwani He oonld not gam 
more by his issignmrntthin\isbvinthid gamed in hi pure bito at the revenue sale and th it 
was nothing is the ‘•ile wisiiivUid Thisfict al iron'll rs tht suit time barred, for tho 
adverse ou upitn ii of dsfuiidints exu.ndod biik f ir some time before,tho rovenno sale and for 
eleven ji irs iflcrwurds, the dofindints hivi dcirlj le ii m p -^session of the land m their 
own right for more thin twclvo v us As I ignt with tbr Subordmato Judge in considering 
the Hilt invalid boeiuso pri r to it thi-t wis n > ueUiritic n of forfeiture by the Oollootor, 1 
confirm the deent " 

The plaintiff pioforreci a aoooud appeal 

Ghana^hamN Nadkaim ioi tho Appolhnfc (Plaintilf) -The Judge did not 
raise p oner issues There ib uo dispute is to the «ilo having taken pi ice foi 
arreais of ussoBSinent The question thit ought to have iieen determined 
18 whethti the entire holding whs sold, oi whethei onh a share thuoin w is 
sold Wo coutond that is the sile w is ettirted i^iinst Muhta tho rogisleied 
occupant of th< holding the e itiie holding w as sold free oi incuuibi ancea Even 
if them ho nilhing on thn iicoid to show that theie was dtcl nation ol foi 
feiture prioi to lale, still is the sale did ictuallvtiko pltce, forfeituio mubt be 
piosuraed Ihit we submit that thoio is no piovisiori ol tho Lind Bevonue 
Code which mikes it incutnhontupon the Collectoi to declare a foi feiturt in tlio 
oa&e of evorv sale Tho Code provides lor foifi ituro hut does not la\ down 
thit a silo without foitoiture sh ill bo invalid \\ liother theio w is a foifeituio 
or no, the piopoity having been sold lor crown debt, tin purchasoi acquited 
title to it 

GatiffaramV Hih for the Kospondenfs (Defend intb) Under the provi 
BiooH ot tho Land Revenue Code foifnituio pnoi to levenuf sale is necossai> 
The provision as to foifeiture in tho Code would bo nugitory if sales without 
prior foiloiluio were upheld We relv on v lihiwa, P J for 1895, 

p 70 The Judge! as found that the sile vvis collusive 

Parsons J -The /ud,« ol tlio lowoi C*uil oMdentlj is of opinion that 
a sale diil\ c n fi nitd hy a Cc Hector d a holdin [384] for default of payment 
of assessu ont is in\a'd H prioi to tho s lie thoio w i, no decliration of forfeiture 
b tho Coil*etii I cm hnd no authoi ty for such a propobition Tho caaoB 
cited Icwk/csAv xVhallai T L E , 16 Bom 67, and Dashaiotfea v Nyahal 
chand 1 L B , lb Bom i i4, do not decide tine Section 66 of the Land 
Bevonuo Code en icts that a t uluie to paj ai roars of land revenue makes tho 
holding liable to ft »-fc iture v nc eupop, that is to say m which case, the Col¬ 
lector may sell tho holding Section 163 ei icts that the Collector may declare 
the holding to be foi felted to Govi inimnt and hell or otherwise Blspose of the 
same A doclaration of fo.foituro may no necessaiy for some purposes, eg, 
it was admitted I will not say whether rightly or wrongly, to*bei neoebsary to 
extinguish existing incumbrances in Goxind v Bhma, P J for 1896, p 70 at 
p 72 but I cannot bold that it is so essentially a necessary preliminaiy of a 
sale that a sale without it would be altogether illegal and invalid. 

» Again, the only reason why the lower Court has held that there was no 
declaration of forfeiture is because there is no written declaration of snob filed 
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among the sale proceedings. Tliisisgaita insaffioient to'jnstify a finding in the' 
negative on a point that was not t.ikan hy the defendants and on which there* 
was no issue. It is nowhere said iu the Act that the declaration must be in ' 
writing, and I think that evidence ouglit to have been taken by the Oourt before < 
the point was decided in the negative. The fact that a sale has taken place is to * 
my mind strong primd feuste evidence that forfeiture had been declared. The ' 
Division Bench in Qovind v. Bhma, P. .1. for*1800, p. 70 at p. 72. apparently * 
Was of a cuutiary opinion. The point is not one of unv iiupoitanoe, since by 
proper enquiry it can be defiintelv dutonninud in each case whutliur a forfeiture 
'has been declared or not. In the p’esm I case such a dutoririnatiou is unneoes* ' 
sary. Had*itbeen necessary I should have urdorod fuither uuquiiy. , 

The decision, then, of the Distiu-r .ludgu as to the invaluldvof the sale, 
being wrong, his decree must be reversed and the appeal ruuicitidud h.r dibposal 
on the merits. I do not wish in anv wav to ptuiudgo those mciits, but the 
lemarks that he has made [388] oblige me to aav tliat the cliief point for 
determination is whethet the whole occupancy holding or only Mukta's rights 
in it were sold, and this has to be found from the bale proceedings Unless 
tlie sale was bruuglit ah >ut fiaiiduluntly by tlie collusion of iMukta and 
Yoshvaut, collusion between tlieiu at the sale or aftci wards would h.irdly affect 
tlie nositiori of the plainfiif, wlio !■> apparently a hoiitl tide puich isur lor value 
(lotij Yeshvant. Thun as to liinitation, it seuiiis to me tli it the plaintiff clearly 
has tviclve years iroin the date of the sale within which to hiing hin suit, and 
that the possession of the dufendants prior to the s.ile (‘a'>not possibly bt added 
to their possession alter tlio sale. 

We revel be tho decree of the Lower Appuilace Court and rein ind the appeal 
fur disposal on the merits with refeieneo to the above lemaiks Costs to be 
costs in the cause 

Candy, J..—Mukta was the iegib*c;'ed oceupmt of a certain survey 
nunihor. He was m possession of part of the hiid, the lest being in posses- 
Sion of other persons, but those other parsons were apprirontly not registered 
occupants or recogtiised in the village leof'vds The occupancy was sold hv 
the revenue anthoiitu-s on 21st February I8H0, for avre.us of as>.ossmout due 
ioi 1M7B 79. The sale certificate ^3) and Exhihit 31 show that tho M.irnlatdar 
reported that owing to disputos among the shaters the assessment liad not been 
paid. One Y’eshvaot purchased the occupancy, and tin* sale w.is confirmed liv 
the Assistant Collector. Yediyatit did not attempt to take possession of his 
purohaso, but conveyed to Mukta for popsideration the one-third shaie of the 
field which Mukta was cultivating. Yobhv.int assigned his rights in tlie 
remaining two-thirda to plaintiff, who tiled this suit in .lanuarv 1892, to recover 
possession of the two-thirds. 

The Subordinate Judge dismissed the suit for several reasons. Plaintiff 
appealed to the Distriot Judge, who framed one issue nnli, viz., whether the 
revenue sale in 1880 was valid and binding He found that it was invalid 
and not binding. He also made some remarks on other points in tho case, 
assuming that the sale was valid and bii^ding. But he gave no finding on 
those points. • 

[ 886 ] Plaintiff has made a second appeal to this Court; and the only point 
argued before us was whether the District Judge was wrong in holding that the 
revenue sale in 1880 was invalid and not binding because there was nothing 
to show that the holding was forfeited before it was sold for default in pay¬ 
ment of asflessment. found, in short, that Yeshvant bought “ nothing, as 
the sale was invalid." In my opinion the Distriot Judge was wrofig, 






8ectiooal^^'^^*^W the' Lan^may 
peoover an arrear of land revenue by forfeiture of the oooupancy In respect of 
rwhioh the arrear is due, and selling the same under the provisione^of sections 66, 
1^7. Here the revenue records show that the " ocoupancY " of Mukta was 
Isold for default of payment of assessment due on that occupancy. It could 
|;not be sold without forfeiture, because it was the occupancy in respect of 
ft'which the arrear was due. Under section 155, Mukta’s occupancy of any other 
|;land could have been sold without forleiture. But when the occupancy of the 
l^defaulting occupant in the land in respect of which the arrear was due was 
^:;8old, then ex hypotheei the occupancy was forfeited. There is no .provision in- 
^'the Land Bevenue Code that in the case of such a sate of an occupancy there 
iVmust be a formal written declaration of forfeiture, and there is no form for 
i^BUoh in the Act or in the Rules under the Act. It is not analogous to attach* 

; ment under the Civil Procedure Code, which is necessary to render a 8ale>valid., 
;,,By section 56 failure in payment of arrears of land revenue makes the occu* 

; panoy liable to forfeiture, whereupon tiie Collector may levy all ^ms in arrear 
hy sale of the occupancy In the present case tl )0 District Judge does not 
'* deny the liability to forfeiture of the occupancy, whereupon the sale of the 
occupancy has taken place. But because there is not on the record a declara* 
;;tion of forfeiture by the Collector, the sale is held not valid. 

P I cannot agree with that view. Mr. Bele referred us to the decision 
f'bf this Court in Oovind v. Bhiwa, P. .1. for 1895, p. 70. No doubt in that case 
the purchaser of an occupancy which was sold for arrears of assessment and 
given into the possession of tlie purchaser was ejected by the Court at the 
"suit of an incumbrancer of the pre-[387]vious occupant, on the ground 
that in the absence of evidence of an actual forfeiture the Court was hound to 
hold such forfeiture unproved. But it is to be noted that the Judges in that 
case did not express any opinion as to the presumption to be drawn from a 
sale taking place subsequent to the liability to forfeiture. They said that the 
existence of forfeiture “ could not properly he assumed as a fact from the mere 
legal consequence of failure to pay arrears of assessment. *’ But they did 
not say that forfeiture could not bo presumed to have taken place when the 
Collector proceeded to sell the occupancy, his right bo do so being founded on 
the liability of the occupancy to forfeiture and sale. Of course if in any case 
there is direct ovidenoo that the Collector omitted or refused to declare a 
forfeicure, and yet proceeded to sell, the validity of the sale and of the oonse- 
..quences, which would follow from a valid sale, may well be questioned. But I 
'liave confined myself to the presenj> c^se, .and for the reasons given am of 
opinion that we cannot hold the sale iDValid*simply beoause there is no 
written declaration of forfeiture. 1 have not touched upon the several 
important questions raised by the Subordinate Judge. These no doubt will be 
duly considered by the DistricN Judge when he rehears the appeal. 

Decree recereed and c^e remanded. 
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Ike nth December, ItiUb, 

PUESLNT 

Chief Justice Farran and AIu Jd&tiob bTiucHBY. 

_ • 


Vishnu Qanesb Joshi and another.(Oiiginal Pldintitts) Apphoants 

V67SUS 

Yeshavantrao tfnd another . (Oi tgmal Dotond intb) Opponents.'*' 


Small OauseOou^t—Jimsdielton—Provincial Small Oausi Coat is AetilXof^ 
1887), See. Ho, Sch II, Arti land 23 -Hcreditaiy allowance— Immoveable 
propettif — HegisttaAion Act {III of 187:), Sies i and 17—Oeueral 
•Clauses Act {Com Act 111 of I'iHt) — Civil Piocedwe 
Code {Alt XIV of l8bHi, Sec. 

Plamtifi^ sued in the Court ot Sinill Cuists at Piini t > noover Bs 400 for atioan 
alleged t'> bu pay ible to themuidei iii igieem»‘iit bv the dihndinb s latbei to pa^ Rs 150 
per annum, of whlCb ])•> jO were for mnuttniiici oi pliiuiiUs mother and the nsidue was 
to be applied towaids d«.fra>ing the oxpeUbOs of t UinpU The termb [8B8J of the agieomeni 
showea that it was intended that the p tymout for the expente b of the temple should be 
01 'liiuued in pcrpatuiti 1 he Judge dibiuisatdth buit, holding that being for a hereditary 
alluwiuta, It wib a clum for iinino\tibk prcperti and came under eliusit (4) and (13) of 
Schedule 11 of the Pi jvinoiil bin ill Liu I C urts Act (IX of iss?) He also held that the 
claim ctmo within the meaning ot bcitun > ind IT of the Bigistrititu Act (III of 1677) 
and that the doeument cnaliiig 11 required i((,i tiiiini and nut being registered, was 
inadmibsiblc m evidence On applicatmii by the pliitililliti thi High Court undirsi.(tion2S 
of tho I'ruviiioiil Smtll C lusi Courts Act (I\ of in'll). 


UM, revelling thi. deoroo, thvl th suit wts not for pisneasioii of immoveable property 
or rtiuvery of tn mtenbt in au^h propnU aitbin the m tniiig of irti^lo 4, uoi did it comb 
within the purview ot aruiclc Id of bohoduk 11 of th Vet Tho Smtil Ciuso Court had, 
therefore juribdictiun to cniertiin the suit 

Ildd, further, that tho doc ument did not require rcgistratiou, a<> it was not an instra* 
ment purpirtiiig ot operating to create or decUru an iiilv,rpbt iii imm uetblt property within 
the meaning of section 17 or c'ctt an hinditm illowanci in the sense lu whnbthat 

dxprebsiou ib used in sic non ( of thodtigi.irition Vet (HI of 1U77) 

• • 


ApplIC aTIOM uodei the extraoidinau luiudiotiou of the High Couit under 
section 25 of the Proviuoial bniull Oiusti Couibs Act (IX oi against the 

decision of Khan Babadui M. N Nauatati, Judge of the Court of Small 
Causes at Poona. 

The plaintiffs suod in the bmull CaubOb Court of Pcona to locover rupees 
four hundred from the defendants under an agieement dated the iSth June 
]8d2i which was passed by the defendants’ tathei to the plaintitls and their 
brother The following is the translation,pf the agieoment — 

“ To BAJE8HSI HABI, NARATAN, 'VlERkU GaNP bH JOSHI 

“ From SroiMANT SAMBHAJIBaO YLbHA\ amIB vo A\Ak, of Malthan, Ac , Ao. 


“ Your father the late Ghmpatrao Kaka Joshi was of gieit u«e in various wiys to me, 
duiing my infancy, and also attar I attuned majority in my private concerns and busineM.i 
and also as i plead t and m other things Be also assisted my mother during my minority 
m business and m t he s^pe of money, and was ot use to her For these reasons whau 


* ApphOAtion Ho. 191 eC 1695 under the axtraordmaiy jurisdiction. 


i 
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' ^ visautj aiMEsa josbi 


r ■ - TfT M f 

■Gmiipfttno Kaka waa aliva, it bad been agreed to give a porjpatiial auowaaoa (naianu^.) 
Bpwatda tbo expeasea of the idol m the temple of Shrt Visboa Panobay&tan boilt by him 
Bhii onviog to the death of your father and my haying gone to Dbar. it {th 4 kagr 0 exnent) was 
■tot earned out I have now come ben fiom Dbar and having thought of eartying out to 
HBompletion my former intention, the illowitire (nemnuft) as apeoified below is given 
■^Ba 100 0 0 To bo given to >oa lroin>eu to yo» m perpetuity from generation to 
m generitiou in tho nhbpe of a ohuitablo endowment for the expenses of the 

p idol in the trmpl of Shci Visbnn Pinrhayatan built by your father 

^ Ganpatrio Kika Jobhi at Pc ous poth Bidishiv, Kalavavat 

K8»J“ Bs 50 0 0 To be given every year to your mother Qanga Bhagirathi Sarasvatibai 
^ during her life tirat for hrr exponhos in the sha^e of a pansion 

j' '’Thus in U1 Bs 150 dunng your mother s lift tiino and Bs. 100 thereafter evoiy year 
from tbo onrrent jear * * uid tbrr ifrir trim ycir to v’tr will be paid to yon at 

^J^oon 1 in pcpetuitv horn giiirritinn t) gimiUiPii 1'ou should hive vabuof is ‘ifore‘'‘Hd 
I There will bi iii ohstrartiuu in the wiy (f piyiiig the simo to you oitbor from me or my 
flieirs in buy wa> ^ 


Tlio dofouciaulb pleaded Lint tins igroeuient being uniegisteied was 
inadmissihlo m evidence tint it was without consideration and u as passed 
tmdoi mist ike uid misrepresent itioii They contended tlial they were not 
bound bv It alUgiug I hat the deceived ieft no piopirty of hih own They also 
contended thit the Court had no juiisdiction to enteitiin the suit 


Tho ludge dismissed tim cult lie bold Lint ho had no jurisdiction, the 
claim being foi an iioieditny allowinoe, which was iiniuoveahle pioperty lie 
was also of opinion tint the atiiecmoni sued on being uurogistered was not 
admisbihle in evident e and vi is not binding on the defendants 

The pliintilfs applied undet the oxlrioidmaiv jurisdiction of the High 
Court, and oiituined a rule mst c tiling on the doiendants to show cause why 
the decision should not be set aside 

Mahadeo B Chauhal appeared for the Applicants (Plaintiffs) in suppoiL of 
the rule -The Judge wi wiong ui holding that the allowance is immoveable 
propeity It is not < haiged on iny iramovoabio pioperty, nor is it to come out 
of the income of any such piopeity Cndt the agreement the donor has 
merely oreatod a person il liability which bound him dunng bis life time 
aud his assets in the hands of his heirs aftei his death Section 3 of the 
Begistration Act (III of 1S77) defines tmmoveable jiioperGy, and the definition 
oloaily shows that a hoieditaiy allowance is abeiietit irising out of land Tho 
fiefiuition of imuioveahie property givep in cUi se (16), section 3, of tho General 
Clauses Act is aUo similar The allc w nice then not being immoveable 
propeity, the Tudge waa wrung in huldint, that ho had no jurisdiction to try the 
suit and blisl the agieement required legistiation under section 17 of the 
Begistiation Act We submit that the agreement is admissible, and the Juuge 
should decide the oisu on tho [390] merits The defendants lyiU be liable only 
if they have got isseis ot then fathei in then hands 

Gangatam li hde ippt.uod fui the Opponents (Defendants) to show 
Cause —Undtii aitiole 13, Schedule II, of the Provinoial Small Cause Courts 
Act (IX of 18B7) the Judge hui nujli isdiotion to tty the suit Assuming that 
the allowance in dispuce is inovoible property, still as it is hoieditary and 
'given for the huuefit o) a temple, it is tikcn out of the jurisdiction of the Small 
Cau t Court by the ibove aiticle But ne oontend that the allowance is 


ymtuuv lable property according to the definition given in the Begistration Act 
The o\) rossioa hetcditary aUawanee^ in the definurn is to be ti^en by itself, 
■imd not i^d with the w irds “ any othe* bemfit to ante out of land ’* All 
jjigsri itanABowanees do opt a^ise out of land/ Some ar«,charged do land aud 

V w III < \j^. •ii'v ^ iia i&«c u 
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some are perspnal; The aUowance being itntnoveable properiry, ^e agreemeu9| 
regarding it required regietration, and the Judge was right in holding tbatnndefl 
article (18), Sobedcde II, of the Provincial Small Cause Courts Act he had 
jurisdiotion to entertain the suit. 

Farvan, C J. This is an application under section 25 of the Provittoial^ 
Small Cause Courts Act to set aside the deciee of the l^ooua Small Cause OoudI 
Judge dismissing the suit. The plaiutitts’ claim was to recover Bs. 400 foiH 
arrears alleged to be payable to the plaintiits under an agreement by the defends^jl 
ants* father to pay Bs. 150 per annum to the plaintiffs’ father, of which Bs. 50J 
wore for the maintepanoe of the plaintiffs’ mother and the residue was to be] 
applied towards defraying the expenses of a totnple. The terms of the agreement! 
appear to show that it was intended that the payment foi the expenses of tbei 
temple should be continued in perpetuity. Such a suit is not, in ou** opinion, a a 
suit for the possession of immoveable property or for the recovery of an interest 4 
in BUob property within the moaning of article (4) of Hohodule 11 to the Act nor * 
does it come within the purview ot article (18). It is clearly not a suit for 
immoveable property or an interebt in it as ueiinod in the Bombay General 
Clauses Act (111 of 18H6) oi within the oidinai'v meaning of the teim, nor is 
the annual pavmunt wind) the plaintiffs seek to enforce, an allowance called 
maltkana or a f^ called hakk. It is aiinph .in [391] annual sum which the 
father of the defendants bounl himsolf by agreomeiit to piy It does not, in 
our opinion, alter its oharaoterthat the defendants’ f ither purported to promise 
to pay or have it paid in perpetuity. The Small Cause (jourt had, therefore, 
juiisdiction to entertain the suit. 


The document fuither we cnnsidor is not an instiument purporting or 
operating to create or doolaro an interest in uninoveable property within the 
moaning of section 17 of the Registration Act It cannot, we thiok, be said 
to create a " hoiuditary allowance ” in the sonso in which that expression is 
used in section 3 of the Act Tt is not an allowance by Government or secured 
in such a wav as can constitute it an hei editary allowance. If enforceable at 
all after the death of the contractor, it cm only be enforced against his general 
estate in the hands of his legal representative, so long as that estate remains 
undistributed. It is a mere personal obligation whiub the contractor has 
nndertakin, not secured in any wav whatever. 

The suit lastly will not (as held by the Judge of the Small Cause Courli) 
lie against the heirs of the grantor directly. The plaintiffs' claim is only, as 
we said, enforceable, if enfotcoable at all, sgainsb tiie general estate of the 
deceased under section 252'*^,of the Civil Procedure Code (Act XIV of 1882). 

We set aside the ordor dismissing the suit upon the above preliminary 
grounds, and direct thatjit bo heard upon she merits. Costs to be costs in the case. 

Ordei set aside. 


*« NOTES 

[ See also (1911) SC Bom., 94 (nature of Ndiaiultia ), (ld99) i O. C., 276. ] 


Di'Ctee agaiubt rcpcesi'ii- * ( Sea. 252.—If the dcctie be a piMy .is thu legal 

tative of (]eoe<iBed for reprchentativo of a diucaerd ptrs > 1 , hucI the dotree be for money 
money to be paid out of to be paid oui of the property of teased, it niay be executed 
deceased's property. by the attachment .ind enh of iii> mch properly 

If no such p’oporfy lemaina in the possesM n of the judgment-debtor, .lud he fade to 
satisfy the Cnect that he has duly applied such pioptrty of tin* <l«e<ascd as is proved to have 
como into his possessioa, the dooreo mav be uxeeated agiiubt the judgmont-debtor to the 
extent of the property not diNy applied by hun, in the same manner as if the decree had been 
against him pemonaUy.] ,, „ < * 

<0. iff 4 V t 
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The 12th December, 1895 
Present 

Mr Justice Parsons and Mr Justice Gandy 

e 

Lala (Original Plainhit) Appellanii 

IV raws 

Naravan and aao^hui . . (Original Dofondants) Bespondents * 

Oivtl Proeedvre Oodf {Act XIV uf 1SS2), Sees 32H and 331 - Execution of 
dectee—Obstf notion it, the dilioeiy of poise>-non Complaint made more 
than a month fiom tiic time of the obstru tion—Claim numbered and 
regi&tnei a% a '>uit—Objection with rapiet to limitation in^avpeal 
Although 110 ippoil lie ig-iinst tn crd< t ptssed under section j*ll of the Civil Pcoeedueo 
□ode (AlI V c 1 iSHi) nuinbenng and iogi<.t(iing is i smt a complaint made at a time 
beyond i mouth fi un the timi it th< rbslructi >u in in applicvtion under section 128, such 
Older can bu obj itid to whtu th> final or lor which la ippoiUblc u having the force of a 
decioe uudir bcction IS appeilrd Hgun t Thr Jud(,c in ippeal is bound t>o entertain 
the objection tb it I thiumidi iiid to disni the ipplication when he Rndb that it has 
been wrongly admitted 


Second apteaL hom the decision of Rao Bahadur N G Pbadake, First 
Class Subordmile Iud,{H of Sbolapui with appullati powers, reversing the 
decree of Bao Saheh G B Lagbate, huboidinate Judge of Karmala 


Tbe plambitt obtained a decioo against one B‘iv]i for possession of certain 
land, and in execution he was obstiuctod by the defendants on tbe 3rd April 
1891 Thu C )utt oxecating the decree was dosed on locount of tbe summer 
vacation from the Hrh Vpril to tbe Jst June 1891 On the 12th Juno 1891, 
the plaintiff applied for the removil of the defendants obstruction, and his 
application was nuhabeied ind rogisteied is a snit under section 331 of tbe 
Civil Procedure Code* (Act XIV of 1882) 


Tbe Subordinate Judge allowed tlie dum and directed removal of the 
defendants obstiuctiou 


On appeal b\ the deiendauts tbe Jylge rovoihrd the decree and dismissed 
the suit, on tbe giound tbit the application loi the removal of the obstinotion 
not ’ avuig been mido wubm thiity daxs from tlie date of the obstmotion, it 
was time bariod under ailide 167t, bobedule 11, of tbe Limitation Act (XV of 


1877J 

The plaintiff preferred a second appeal 

* Sirond AppoU No 746 of 1891 

t CAtl 167 - 


* 

DesonplitKi if ipplicition 


I P limit* I f jQuj ponod begin*, to run 


Conipliining of nsi fin i orob Ihirty d*j>i 
struLtion to delivtiy of p ‘in '•oion of 
imtaov t able property tU u i d or void 
in cxeoution of a decrtc oi of dis 
possesMonin thedclivrn of posses 
•tontotbe decree boldtr oi ibt pur 

. 


I Thi date of the ibsistanoe obslruc 
|tion or dinpoisesston, 1 



dOF 

* ^ 

Mahc^fO 




V<-,^ 


i, 0%aubal tor the Appellant (Plaiotiff)^e Su$ge Was wrongi 
in going behind the order of the first Oonrt whiohtSOSjnnmbered and registered 
oar application for the removal of the defendants' obstruction as a suifr^M 
Namtiev v. Bamohqfidra, 1 L B, lb Bom , 37. Assuming that ti^appheatioxt 
was hatred on the date on which ,|it was made, the Judge shoald not ha7e(j 
raised the point of limitation of thirty da\s, as it was not laised by 
defendants. • 

Puruihottcm P. Khare, for the Bespondents (Defendants) —Under article 
167 of the Limithtion Act the plaintiff a is hound to mtke tlio application forj 
the removal of our obstruction within tl irfy days from thu date of theohstruo*| 
tion. In our appeaf we had raisod the point, and au issue in connect ion with* 
it was raised in the appeal The ludge w ih, tliHiofore, right ui deciding that I 
the plaintiff’s application was time haried ^ 

Parsons, J. —The appellant compi lined to the Court uudoi section 32A of 
the Code of Civil Procaduie (Act XIV of 1882) at a time bu>uiid a month from 
the time of the obstiuction , neveithele'.s the Suhoidinate Judge iiumbeiod and 
registered the claim as a suitundei suction 3bl, and passed <n ordei in favour 
of the appellant It does not appeir that the lospondcnt took the objection 
in that Court that the application had been piosented beyond tune He did so, 
however, when^he appealed from tli^ oidoi, and the 3udgo of the appellate 
Court finding that the application b id been piesonted after the tune allowed 
bv law passed an order njectiug it We are ol opinion that the Judgu was 
light Although no appeal 1 h\ against the older adnutting the application, 
that Older could he objected to when the iinHl oidci which was appealable 
from as having the force of a deciee undii stction 331, was appealed against 
(section 591) The Judge was bound to entiitain the objection that was then 
made, and be was equally bounil to dismiss the ajiplieation when he found 
that it had been wrongly adinittid Thi*. is not a laso in whuh an appellate 
Court takes an objection o( lunitation oi ita own motion to which the cases 
cited by Mr Stalling at page 12 oi hia vyoik on Limitation would apply In 
the case of 2Vam<f(>v V hantekanUra 1 L R , 18 Bom , 37, the application was 
made within time .We oonfum the deciee, dismissing the application with costs 

Deeiee eonfiiwed 
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The 13th Dcc‘mher, 

“ PRFSFNT 

Mb Justice Parsons 4 nd Mr Jubticf Candy 

Gopalrao Krishna Bajopadho . (Original Plaintitf) Appellant 
% verws 

Mahadovrao Ballal Mule.(Original Defendant) Bobpondrnt * 


Landlord and tenant — Inamdar—Petmanmt tenant—Notne to pay enhanced 
rent or gmt the’land—Denial of landlord’s upht *n enhance rent—bwtto 4 
feoover enhanced rent— L%m%tat%on- Limitation Act (A'P of lti77), beo S3 "jB 
An mamdas gave his ponnanent tenant notic < tn pay euhinood rent or quit the land 0 ^ 
a oectain data. The tenant denied the liability to pay enhanced rent and, stating that ha | 
held the land on pay ment o t Oovemmont asseshment only, refused to quit The inamdat' 

die ♦ fieoond Appeal No. 119 of 1896. ^ 
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HjW> * , »tV ,<1 •]§^< t, 

HBote tbftn twelve yean attee .the date meoHoned 1 a tbe AAttOd gAed the tenant to recover 
bnlianoed rent 

K Held, that tho pUmtifi’s (inamd ir'e,) right to enbanoe the rent and to teoover the land 
Ba default of p^iymont of such rent wu barnd by limit ition, the tenant so far as the right 
mas concerned having been holding advercely to him for more than twelve yearn. 

K • Held, also, that section 2d* of tho Limitauon Aot (XV of 1877) had no application to 
Kibe oase. 

Second aEPEAL fiom tho decision of Rao Bahadur Chintaman K.Bhat, FirsC 
4 Cla 88 Subordinatd Judge of Sitaia with appellatu poweis, reviraiiig the decree 
of Rao Saboli V P Dpshapande, Second Clas^ Subordinate Judge of Tasgaon. 

The plaintiff, an lu tuudar of the village of Vasaaibo, served the defendant, 
who was a peroianeiit tenant of ceitain land iii the village, with a notice dated 
the 5th September 1879, to pay enhanced rent at tho rate of one bundled and 
twenty five lupees pei annum or to quit tho land on or before the 10 th 
April 1880 » 


The defendant in reply, hv a notice served on the plamt if on tho 6 th 
Ootobei 1879, denied the piaintifi's iiglit to enhance the lent 

The piuntiff subsequently continued to receive from the defendant the 
rent previously paid 

On the 6 th luK 1892, lie hi ought this suit to recover Rs 294 13 9 on 
account of the btlanoo oi the enhanced runt lor three yens pieceding the suit. 

[398] The defendint denied tho piiintiff s iigiit to claim enhanced rent 
and contended (%ntet ana) tint the olaiui for enhanced rent was now hatred, as 
he had denied the plaintifl s light to ouli nice more than tnelvo yoais hefoie suit. 

The Suhoidinate .fudge found that the plaintiff was entitled to enhance 
the rent, that rupees seventv-five per annum wastbepiopei amount ohaigeahle 
for rent and that the claim was not tiUiO baited lie awarded to tho plaintiff 
Rs, 141 13 9 as tho halaiito of the enhanced rent 

On appeal b\ the detendant the Judge leveised the decree ind dismissed 
the claim, tiolding that it was time baited 

The piaintiil pieferied a second appeal 

Balajt A Bhaqavat, fur the Appellant (Plaintiff) —The suit being foi the 
treooverv of rent, it is governed b^ aiticle liOt, Schedule 11, of the Limitation 
Aot (XV of 1877) Tho right to lecuvei rent is a recurring right under section 
38 of the Limitation Aot (XV nf 1877) and, therofoie, it cannot be barred by the 
defendant s refusal in 1877 to pay etihanued rent The right recurs every year, 
and we are entitled to rocuvot thiee voars’enhanced rent— VtihalbowaY 
Narayan, 1 L R , 18 Bom , 507 

Mahadeo R Dodos, for the Eespondont (Defendant) -Article 144, 
Bobedul* II, of the Limit ition Act is applicable to the case, and not article 110 
The Tight to enhance rent is an inierest in immoveible property and is liable 
to be bailed after twelve \ear 8 Ths notioe was served by us on the plaintiff 
on the 6 th Ootober 1879, by whioh wo denied the plaiutiffi’s right to claim 
anbanoed rent. The preseu^ suit was not brought untilJuly 1892, that is, more 

*l Sec 33 -lu the ease of a oontuiuiug breach of oontraot aod la theoasc ‘'f a eontinumg 
us .nil wroug indcPBud int of contract, a fresh period of limitation 
Ooniiaaing ortaoues ana ijggjna to run at every moment of the tune during which the 

breach or tho wtong, as the case may be, oontipues J 



t I Art 110 - _ 

Description oi suit 


Period of 
limitation. 


Tune from which period begins to run. 


Pot actearsof rent. 


Three years 


When theAinnats become due.] 
—■ --- 


I 








time-barred. The right to demaod rent at the usaal rate may be a recurring 
right, bat the olaim to demand enhanood rent iy not a recurring right. ^ 


Parsoni, J .:— This is a suit by an inamdar to recover rent at an enbanoed* 
rate from the defendant, who is a (lermanent tenant. The lower Court haai 
held the suit time-barred. It appears that the plaintiff in September ISTS'tt 
gave the defendant a notice [896} that he wbs to pay enhanced rent or Qnit:| 
the land on or before the 10th April 1K80 The defendant replied that he waS' 
not liable to pay enhanced rent, that iie held the land on payment of the Gov** 
emmenb assessment only, and that he onuld not be ejected, and lie refused toi 
quit. He did not quit on the 10th Apiil 18B0, and ho has continued to hold^ 
on ever since, paying the assessment only. j 

The plaintiff’s present suit was brought on the 6th .July 1892, that is, more^ 
than twelve years from the 10th April JH'-O The defendant, llieiofore, so far 
as the right of tho plaintiff to enhance the rent and to evict the defendant in 
default of payment is onneerned, has been holding adverb<'l\ to the plaintiff 
for more than twelve years, and tlie plaintiff’b right to enhanoe the leut and 
to recover the lani^ in default of payment oi sucli rent has become lost by 
operation of the law of limitation. Section 23 of the Limitation Act (XV of 
1877) has DU application to the present case Wu confirai the decree with ousts, 

Ihiree confitmed. 

NOTES. 

I See also (190.1) 97 Bom., Slfi Tho possession ma} be adverse from the detenmiiiatum of 
the teiunoy ;— (1910) 8 M. L T , 2.'>8,37 Mad 1 J 

[SI Bom £96] 

APPELLATE CIVIL 

The I7lh Deremher, lh^>5. 

Present• 

Chief Justice Fariian and Mr Justice Parsons 

" Bahaji.(Original PlaintiU) Applicant 

vri sus 

Magniram and others.(Oiiginal Do^uliiiits) Opponentb.'* 

Mortgage — Bedemptton — Mortgagee-ilnlgagee taking othei land xti exchange 
for moitgagsd land—Land so taken in exchange ts subject to tiu moiigagor'h 
light to redeem—Forest Act [Vll of Sec. JO, Cl (d) — Land ^ 

Bevenue Code [Bom. Act V of Jh79), Sec 56 f 

(£97] InlB76,Vne Babaji mortgaged certain land (Survey Nos 51 iiid 59) to Sangapa, 
who died, and bu brother Qaiitapa succeeded him. Tho Fniest Dep.irtmout beint; desirous of 

* Application, No. IGC of 1895 

t Seotion 66 of the Xiand Bevenue Code (Bom.*Act V of 1879). - * 

SO. Arrears oi land reveiuj*' dun on account of land bv mv landholder hbsll bo a paiW 
mount charge dn tbe bolding and every put thereof, fail o in payment of which shally 
make the occupancy or alienated bolding, together with .ill tights of the • ecupant or holdes 
over all trees, crops, buildings and things attached to tho land, or permanenth fastened to 
anything attached to tbe land, liable to forft ituro, thereupon tho Collector may levy all sums 
in avrear by sale of the oooupanoy or alienated holding, freed from nil tenuren, meumbranoas 
and rights oreated by the ooenpant or holder or anv of his predecessors in title, or in any wiaa 
sabsisting as against suchnwoupant, or holder, or may otherwise dispose of sueh oooupanoy' 
or alienated bolding pudor rules or coders made iu this behalf under section 314, « 





«>». k. 

! onlf » mnrtgsKee. Babaji (Ibe mortgagor) had loft the village and oonld not he found* 
let these oiroomstaneeB it was arranged that Oautapa shonld allow the assesBment to fall 
arrear, upon which Government would forfeit the holding and tiiat Gantapa ahonld 
sive other land (Snrvey No. 106) in exchange. This arrangement wae aotually oanied out; 
^Oautapa reoeivod Survey No. 105 in exchange for the mortgaged land. In the order giving 
the land in exchange, Gaotapa was styled mortgagee. The heir of Babaji (the mor^gor) 
' subsequently brought tins suit to codeem Burvey No. 105 from the mortgage of 1676. The 
^ defendant contended that thic, land was not siibjoot to the mortgage and that by the exchange 
Oautapa had acquired the full ownership in it. 

, Feld, that the pltintiS was entitled to redeem Survey No. 10£. The mortgagee, Gan« 
(tapa, had lost the mortgagor’s equity of redemption in the mortgaged land by frand, and 
‘ the land (Survey No 105) which ho olitainod in exchange was, therefore, subject to the 
mortgage. He bold tbo equity of redemption in this land as trustee for the mortgagor. 


'Application under the extraordinary furiadiction of the High Court (section 
622 of the Civil Procedure Code, Act XIY of 1882) against the decision of 
0. H. Jopp, Special Judge under the Dekkhan Agnoultnriste* Belief Act (Act 
XVll of J879) reversing the decree of Bao Saheb Bamobandra Vyankatesh 
Patki, Subordinate Judge of Sbolapur. 

In 1876, one Babaii mortgaged certain land (Survey Nos 51 and 52) to 
Sangapa. Sangapa died, and his brother Oautapa entered into possession 
of the land. The Porest Department subsequently desired to acquire the 
mortgaged land (Survey Nos 51 and 52) and entered into negotiations with 
Gantapa, wiio admitted he was only the mortgagee Habaji, the mortgagor, 
bad left the village and could not bo found. Under these circamstances it 
was arranged between Oautapa and tfao Forest Department that Qautapa 
should allow the assessment to fall into arrear, npon which Government 
would forfeit the holding, and then G lutapa should receive other land (Survey 
No. 105) in exchange I Forest Aot VII of 1878, section 10, clause (d).l This 
arrangement was carried out, and Survey No. 105 was given to Oautapa in 
exchange for the mortgaged land. 

The present suit was brouglit by the heir of Babaii (the mortgagor) to 
redeem the land so acquired by Oautapa (Survey No. 105) from the mortage 
of 1876. 


[898] The defendants (mortgagees) contended {inter alia) that Survey 
No. 105 was not subject to the mortgage, and that Qautapa had become absolute 
owner of the land obtained by him in exchange for the mortgaged laud. 

The Subordinate Judge allowed the claim. The defendant under section 
54 of the Dekkhan Agriculturists' Belief Act applied for revision to the Special 
Judge who reversed the dccteo and rejected the claim. The Special Judge 
tramed six issues for decision, the fourth ot which was as follows:— 


" 4. If Survey Nos 51 and 52 were mortgaged by B%baji to Sangapa, 
can plaintifi sue to redeem No. I Co " 

, On this issue the finding wa«— 

I, " 4. Even if Survey Nos 61 *nd 52 were mortgaged by Babaji to Sangapa. 
plaintifi cannot sue to redeem No. 105." t 

The plaintifl applied to the High Court under its extraordinary juiisdic- 
tion and obtained a rule nist lequiring defendant No. 4 to show cause why the 
decision of the Special Judge should not be set aside. 

Purufhottam P. Khate, appeared for the Applicant (Plaintiff) in support of 
the rule:—Oautapa, the mortgagee, could not defeat the rights of the mort- 
gliftw with the Forest 
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73. The mortgagee must make ovei* to the belt 
of the mortgagor th0 ^jj^rty be acquired by way of oompeDsation for the loi 
of mortgag^ property., ' 

Oaneth $> tfaudavaU, appeared ior the Opponent (Defendant) to shon 
oanae:—The mortgaged lands were forfeited to Oovernment and Government 
now stands in the place of the mortgagee. The plaintiff should sue Govem'i^ 
ment for redemption. He has no claim against Survey No. 105. 

Ptureona, J.: —The finding of the Special Judge on his fouith issne wonl^ 
be right if Gaotapa traonferred to Go\ornmont his rights as mortgagee only it 
Survey Nos.51 and 53 and if Government wer^ now in the position of mortgagee,^ 
The Judge has not found this. The hi3tor> of the case shows the contrary. 

[39«] The Surve) Nos. 61 and 52 had been mortgaged hv Babaji toGan<>^ 
tapa’s deceased brother. The Foiest Depaitment wanted to acquire these lands^ 
and entered into negotiations with Gautapa. Gautapa admitted he was only'i 
the mortgagee. The mortgagor had left the village and could not be found. > 
Under these circurustances, it w.i8 airanged between Gautapa and the Forest j! 
Department that Gautapa should allow the absossment to fall into arrears, 
upon which of course Government would forfeit the holding, and that then « 
Gautapa should receive Survey No. 105 m exchange. Such compensation ' 
could be given under section 10, danse \d), of the Fnreat Act, 167&. This 
arrangement was actually carried out Gautapa did not pay the assessment. 
Under section 56 of the Land Beveuue Code, Survev Nos. 51 and 52 wore enter* 
ed as Government waste land, and Survey No. 105 was given to Gautapa It 
is to be noted that in the ordei giving lum the land he is styled the mortgagee 
Gautapa. Under thebe circumstances, it is imposbible to hold otherwibe thsn 
that Gautapa received Survey No 105 as compensation ior his own rights as 
mortgagee of Survey Nos 51 and 52 and for tho rights of tho mortgagor, their 
occupant. By non-pavnient of the assesbrnent, the whole holding became 
liable to forfeiture, and tho forfeiture that ensued extinguibhed the rights of the 
mortgagor who could no longer maintain his equity of redemption against 
Government in whpm tiie land became vested Had the bolding been sold, the 
purchaser would have taken an absolute title. If, however, Gautapa bad been 
the purchaser, as tho forfeiture was tho rebult of his own fraud and default, 
he could not have claimed to hold as other than trustee for the mortgagor. 
See Bolhrishnay. Madhavrav, I. L B., 5 Bom., 73. The facb that tbero was 
no sale but that the Government took the land itself and gave Gautapa Survey 
No. 105 in lieu thereof doeg not,* in omr cipinion, alter the position of Gautapa. 
Ho is a trustee for the tnottgagor of tho lalteiV equity of redemption which be 
had caused to be lost out oi his hands by his own fraud. He ubtained Survey 
No. 106 as the compensation or price of Survey Nos. 51 and 52, and as the 
rights of the parties in the latter numbers are transferied to the former he 
obtained the [400] former to hold ]ust as he held tho latter, viz., as moitgagee 
for the occupant Babaji and his heirs See Viraraqava v. Krtshnasami, I. L. 
B., 6 Mad., 344 at p. 347. The Special Judge, tbeiefoie, acted illegally iu 
reversing the decree of the Subordinate Ju^e on his finding on his 4tb issue,, 
and we must reverse his order and remand {he case to him in order that be may 
dispose of tb»other points at issue befoie him. T e opponent must pay the 
costs of this rule. < 


Order reversed. 
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|r U la, however, contended that thete was a nghtfol ezeoatriz in existence 
Meben the defendant Navazbai intermeddled with tbemtate of the deceased 
Shy oollec bing a debt due to him by the Bombay Batoda and Central India Bail* 
Fway Oompaoy, and that section 265 of the Succession Act (X of 1865) shows 
Ithat under these oircumstanoos Navazbai cannot be sued by a creditor of tbe 
|deooased, the only persoo to whom she ib responsible being tbe rightful executrix. 

The deceased Jamsetii died on tbe 14th October 1891 Theieaftor 
Katanbai applied to the lligli Court for piobato of bib will To that application 
Navarbai hied a c weat By i consent dicrte made on tbe 25th Februaiy 1892, 
tbe caveat was dismissed, and >t wab oideiod that piobate should issue to 
I Batanbai Piobate did not, inftct issue until the SrdFobiUity 1893 In the 
meantime in May oi luno 1892 Na^a/bai collected the debt of Bs 166 from 
^ the company This cullertion, it is not dimed would constitute Nava/bai an 
executrix dc son tni, unless tlieie was it the dite of its ooUection a rightful 
executrix in exibtenco We aie of opinion that theie was not tfien a iightful 
executiix in existence within iho mevnuit of section 269 ot the Succession Act 
The follow ng jussage frem \\illi mis on Kxteutors, (9th Ed), page 211, ex 
plains the law upon this quootion -[404] ‘When the will is pioved or 
administration giantcxi ind anothoi pet son then intei meddles with the goods 
thi« shall not miko him executor di sin tent by constiuction of law, because 
theie >b inotbei person il n piesoutativeoi right igunsf whom the creditors can 
bung Ihoir actions ind such i wrongful intc i meddler is liable to be sued as a 
trespasser In Itmitnv tfck, 1 Turn A Buss 439, Sii Thomab PlumeB, 
M 11, desctiobs 1 rightful t xocutoi is one doriving I is title from the will which 
ho has proved Piohateis theieloto, we think pocassniv to complete tlietitle 
of a lightful exoiutoi, and until it is liken out a person by intermeddling 
with the assets can constitute himself izecutoi de srn tott 

Piobite as defined in the Succobsion \ct means not the mere declara* 
tion bv the Couit tnnt the will has been duly executed, but (section 3j "the 
copy of the will ceitihcd undei tbe seal of a Court cif ooinpetent jurisdiction 
with a giant of adinmistr ihon to the estate of the tf stator Tbe provisions 
of the Succession Act are wiiolly dit'eiont from those of Act XL of I85H, and 
the case of Mugntram v Gursahai l^and I L B , 17 Gal, 347, does not, 
therefore, ipph 

In the present case it being admitted that N iva/bai received the Bs 166 
it lav upon hei to disehatgo lierbeli iioni (ho liability she thus incurred to the 
ored «orb of lamstitji Thib she could only do bv showing under section 366 of 
the Succession Act paymeut ot it ovei to tho iightful executor or payment 
madi in a due loin^^e cf admii, ti ition blieha'- not established either of these 
defences What she li is shown is that by the tc rms of the consent decree of the 
25th Pcbtuaiy 1892 she was allowjd to leoeive this sum and letain it This 

conbent decree docs not hind the cteditors of the deoeased, nor does it, in 

our opinion tree hei fiom icst onsibilitv to them to tbe extent of the 
assets which she has locuived This case does not come within the 

principle laid down in byhs v l^ykes, L B, 5 C P, 113, noi within 

tho lule enunciated in EtU v Curtt*, LB 1 Eq, 90 Navazbai does 
not bold the moneys which she has coUeoted for tbe ezecutnx, nor has 
she settlid accounts with the Uttei To the detriment of the £405] creditors 
she has been permitted to colleot and retain part of tbe inroperty of the 
deoeased Tbe Judge finds that sbt 1 <0 without the knowledge 

and oonyeat of the exeeutrix The atiihcaticn must, tberetoie. be dismissed 
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with oosts We see ao grounds, oven if we had the power, for direoting 2t| 
what Older the decree te to bo executed 

Apphoatton dtsmiased. 


NOTES 

t Ben alio (1909) 14 C W N 250 J 
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INSOLVENCY TliRISDlCTION 


The I’^th October, IMG 
PllJHSIMT ’ 

Mb Jusiicj SrHACHii 


In the mitter of Tamos Came ui Insolvent 


Jurisdietion*-Imolvent Court of Bombay jurndtcUon of —Indt in Insolvent 
Act 11 and lA Vtct C Al), Sec 6 High Oouit Chatter Clauses 18 
and 44—Act V of IH72 Itadet at Karachi piesenting pUition 
> in Bombay —Relation of Insolvent Court to High 
Court -Acts limiting jurisdiction of High 
Court limit jurisdiction of 
Inoulvint Court 

J C a l<iUropesn Br iish ■aubjcot r idiiig U h ir<i>chi in bind fail d m busiiuss lu 1R95, 
and on 11th Juno of thit vrir b( hid h s pctiti >a in tht Court f r Relief of In olvent 
D btors in B nnba} 

Heldthat bating regird ta Act V of 1S72* reid with cliusc 18 cf tin Lettorj Patent, 
lb(>5 the Court had ni jur sdietion to 11 Ur( iiii (h pctiti n 

By vctiou 5 of Statut 11 iiid li V L c 21 tb Tnsilv nt Court waM given jurisdiction 
over rttidonts within thi jurisd>oti in of the Supreme C jurt f Br'inbi\ 1 he jurisdiction of 
the Supre no Couri. oxtenkd ovir ill iiiUiliiti.nts of tht tivvn end isUiid if Bombiv md 
over Ruropcan British subjects in any f the fi tones subjo tto ir dependent er the Govern 
ment of Bombay 

The jiinsdiotion of the Inselvent Omrta Uhned by thi aoive seetion remained an 
affected by theostihlishmeut if the High ( uit in thi pli e o' tht Supreme Umri except so 
far IS it may be limited by olvus 18 of the Letters Patent 1HC5 

[US] A Luropean Britieh subject.residijig within the Presidency of Bombiy though 
outbi In the town and island of Boi&biy m ly nitifion the lus Uent Court i* P mbi\ forrelicf 

TLe powera and authorities origtnalh if the Snpieue ( urt itid ii w f the Hi{,h Court 
given by the Insolvent Art form i branch of the jurisduti n t the High Ciurt uid ire 
tborofero subject t any legislitive restriction f tbit jurisli ti ii whether imp sed by the 
Lnttcrb Patent or by^ny subsequent enactment 

• Act V of 1872 as amended by Act \X c£ 1S72 — 

Whereas it is expedient to remove doubts which hait arisen as tr tht jurisdutiou of the 
High Court of Bombay over the Prt vinco of Bind it is li r by r ii it ted i f >llt ws - 

1 The High Court of Bomb ly h is not and shall be deemed ikm r to have had jurisdie- 
tion over the Frovinoe of Sindh 

2 Nothing tierom contained shall be deemed uo iBtct tl Adininisirator Central s Act, 

1874 

3 Nothing herein contained shall bn tlteni d to in\ ilidite the giant of any probate oi 

letters of administrition heretofore or ben if ter iiidebytfae High Crurt of Judicature at 
Bombay or to iffeot ttie rights powers or duties if iny executor or administrator under, ot 
by virtne of, any such probate or Ictteis ^ 

4 Nothing herein conlsined shaU te deemed to affect the Ciimioal Jn'isdiotion of the 
said High Gouxt^ so Btc as regards fiuropean British subjeoto of Her Majesty. 
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*' 1*b<* pnwor of the High Gonrt and any Jndgo of It to oxecoiee the joriadiolion of the 
tieolvent Coart, whatevei that juriadiution vcay be, i<* locally limited by clau<«e 18 of the Let* 

I }>ritrnt, JB8&, to the Presidency of Bombay and cannot be exercised onteide that Fresi- 
pjlency or outr ido any area within it to which it may by subseqaent enaotmenl be roetrioted. 
g Tho efioet of clause 44 of the Letters Pate nt, 1865, which makes the provisioas of clause 
■^18 subject to the legislative powers of the Governor General lu Council, must be that any Act 
,jO{ the novernoT Qeooral in Council, b*i 11 further limiting tho jurisdiction of tho High Court 
and excluding it from any place even withiii the Presidenev, must also still further narrow 
. the jurisdiction of the Insolvent Court, for otherwise the Judge of tho High Court presiding 
as CommisBionor would lie ezerci ing jnrisdietion in a place where his jurisdiction under 
iClause 18, by virtue of which alone ho enuld act is Cuiniiiissiaui,r, Uhd been abolished. Act 
V of 167i is such an Act. 


The insolvent WdS a Europaau British sub]»ci who hud oarried on business at 
Karaohi in'tho province of Bind In his firm failed, and on the 11th June 
1895, he filed hm petition in tlie Cuuit for the Belief of Insolvent Debtors in 
Boinhay 

At the hearing!, counsnl for the opposing creditor took the ohjeetion that the 
Insolvent Cuort at Bonn hay Ind oo jurisdiction to entertain tho jietitinn, tho 
insolvent having lO'iided and cained on business ,u Kariclii and nut jii Bombay. 

liussell And li'iihs for tfin Oppo'-ing (fieclitor - Tlio> rotated to tho 
Indian Insolvent Act (Sfat 11 md 12 Viet ,o 21), soi* ’), Tho iiigii Court’s Act 
(Btat 24 and 25 \ict, c I04f, sec II, -\tt V t f 1872, see ante, p. 406. 

Daly and Manual for the Insolvent -They leferrod to Letters Patent, 
1865, oIhuso 18, /« the matter of Caarias Navwnhv v G A Turner, I L B., 
13 Bom., .520, at ji .'>32, In le Dorothea Iiick,, 3 Mad If C Hep, 1-51 , In re 
Coc&ftwrw, 2 Ind ,Tur. (N B./, 32G. 7» ><* T/dAms. I Beng. L R (O fJ J, 84, 
In re George lilacJewell, 9 Bom II. C Rep , 101, Bunruino OourliCharter, rlause 
28; Act V of 1872 . Empi ess v Hurah and Hook Stnyk , 1. Ij B., 3 O.iL 63, at p 117. 

CW?] Stvachey, J.: Th’^ is a petition under section 5 of the Insolvent 
Debtort.’ Act (Bt.it II and 12 Viot , c 21) for the benefit of tlio provisions of 
the Act, by a Ruropeiiri Biitisfi suhioel. lesiding at Karachi The question is 
whether thi*- flourt lias junsdietion to entdtiuj tho petition 

By section 5 an application tor tlio benefit of tho Act may bo made by any 
insolvent debtor “who shall reside within the jurisdiction of any Bupreme Courts 
nt Calcutta, M.idi.is, or Bouihiv, ros|jui.tiveIv " As regards Borub.iy, thoiuiis- 
diction of the Supreme Court o\tonded, undur chusn 29 of its charter, to all the 
inhabitants of the town and pland of Doi'jh.iy and, under olauso 28, to all Euro¬ 
pean iJiitish-l.oni siihjects lesiding “ withui any of tho factories subjoet to or 
dopo. dent upon the (ioveinment of Bonibav " Sinco the replacement of the 
Huprei.ie Ouarfs by the High Courts cstablisiiod hy Stat, 24 and 25 Vict, c. 104, 
and tno Ijotteis Patont issued tlicrounder, it has boon hold that tho jurisdiction 
ol the Insolvent Com t as dofineil by seotinn .5 of tho Insolyent Debtors' Act 
remains untouched In the maUet of Dorothea Ricks, 3 Mad. 11. C. Rep., 
161,—except so far as it may he hunted by clause 18 of tho Letters 
Patent — hi the matter of Ihikins, 1 Bcng L R. (O 0.), 84; In re Coohburn, 
2 lud Jur (N. B ), 326, md in Hoinbav it has alwavsbeen held that a European 
British subjoet residing within the Pre«idencv. though ouWide the town and 
island of Boinhav, may petition this Court foi relief~/n re George lilaokteell, 9 
Bom. H. C Rup , 461. 

It has, however, boon argued by Mr. E likes for the opposing creditor that 
by roasw of section 11 of ttie High Courts Act, the material words in section 5 
of the insolvent Debtors Act must now be read “ whe shall reside within the 

.jtttimUllfti Qf any of the ITigU Courts at Calcutta, Madras, and Bombay 

' . 1 « 
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respectively,’* so that, since Ihe pissing of the statute of 1861 (24 anfl 26 Viot, 
c ]04) the lUTisdiotion of the Ui'li Tourt is difined b^ that statute and the 
Lettiis Patent, and not theinriodiction of the Supremo Couit is defined by its 
chaitcr, would be the text or mr isuu of the luiiscliotion of the Insolvent Court 
Whothei that constiuction is (oiieit ind what would be its[M 8 ] consequences 
if aeropted, I need not now consider Noi need I consider whothei nnder clause 
2S of the charter the Supieme f^ouit hid jurisdiction ovei European British 
subioctsm K iraohi thouf h I nia\ s thit n i case in which either that Court or 
the Insohent Couit oxeuwd such jun dictu ii In'- been cited Whitovor view 
of sec tion 6 of the Ins ihent Eebtors \''t is idopted it aj pc us to me that the 
]uiis 1 ic,tion of this CcAirl ti ente 11 iin t ho })U scjiit potitnnn- excluded b^ Act V 
of 1H72 reid witli cliuse IH of tlie fjctrors T'alent < f ll e Hith Com' 

This c, inclusion is bisul on 'iio fi'liwint, consideiati ms ~ Uthough 
it IS cioir liom thowholeof the Tnsihcnt Dcbtci'- Act u d fi ni sections 
2 1 4 73 7b and 86 in ) nticulii tli t the IrisiKut Couit w is t sci irate 
tiihunal ttoin«th( '•uiienif Couit snd i icwequillv hstmet j•(UlMlc High 
<’c lit f/7 rr J n t momins Hiti'iniv I fj ''{ ri Pc ui 611 it p 519 it 

■lew ithulnu stnrcK n sncIi a spec il iclition to the Lli^h ( mb th ct a 

hill ition c)i exli n f the lli,,h temt luiishetion mi\ indite Ih limit 

1 tvcluie its x\n He In ih nt Couit i tc he hclci hcfoie a ludge of 
the 111 h C lit the ITith cu t In® pcwci to u ikc luUs fci legulating 
its pi ueolinpB and to ij | ii t itid leniovn its flue is llio High Court 
Is if nut cf ippuii fioin its cl cisiin met in cuitiin c ises the Irisclvent 
Couit inav dll cl pidiinont ignnst ii iii^- IvcmP to be onteicd up m the High 
Comt end t > leixocut 1 ilif in eei lam ov miis AM tin jowoi of IheHgh 
Cmit ml lbs ludg s in Iho'.c lespoct ai iiuludod in claiso 18 ot 'he Lettois 
J’ltiinl the (1 leet of wlml was ti defan the junsdution of the newly 
e iihl shef Ui„h Cemt in i li'i ii to the Insolvent Cc urt It nnviios tint 

Ih ( nt f r K l f I 1 i H nt D r cl P ml i\ shill h b 11 btt r ni 1 the 

I lig t h n I High ( uit I Illicit n it 1 ml a , ind the sud llif n ( ourt ind iny 

u b lu Iff fici t chill ll 1 MU St within th Fnsikmv tf F nilriv suib 

p w IS nil lilt' ntirswitl r i cit iigi il iid i pclliti jnri li li i) 1 t) c wisi as 

ar r istituUd l\ the Uw r lit i p I lus Ivont dclt r in India 

lliH slioA faistlhi' illlho j iwii iiul luthmities under t!ioInsolvent 
D It is \cl ffigii illv of In Sutto'i four! tnd now of tie fligl Cc nl to 

wl oh T ln\c i felled ml iijcljhng r4og] tit] owt 1 'o sit II 11 d ll 11 the 

I IS Ivmirouif IS its foinni ssini i f iin a 11 ii ch 11 the jiuislctc* it the 
II 4 C urt pi 1 i niurli* is Jt^ pAwn iindci elms 17 a tomfinti inri 

lu iitu ind aie theietou subject 11 i i\ U -il tiveiostrnl 01 t Ihi'^ juiis 

dull Ti wlithri mjiosod h\ thoTf ftci P it 1 1'In insolit*, c 1 I \ iivsiihscjunf 
Cl ictnicn S < >ndlv thst the p wei i' the llifli I ;uit n n> lud^t ol it 
undti cHuso 19 t;^> exercise the jmi'idiction of the It solvent ( ouit whitevpi 
tint pinsdiction msy be is lociliv limited h\ the 11 lUS will 11 tlio 11 ‘-i 
di »KV of Boinbav and theiefoii ii^’esiicctivt of sectni 5 of the Tnscivent 
I>ebtois Act cannot be exoicisod rntsldc the I’lc iderrv in 1 oulsic i inv nea 

within the Piesidcncy ti whic^h tie scoj % if tin cli m in i\ l> sub luent 

enat tme ut bo roffti ic ted 

• 

This view of the juiisdiction of lln High (’em cs 1 cluilirg as one of its 
bi inches the jiowei to evorcise the pnisr n tion f the li sc KeiP Court ir- sup 
polled by section G38 of the Code ofCnil Pi itetluro (Act \1V of 1882) which 
speaks of anydudeeof i High f euitinthouxeiciscofimisdicti >n is an Insol 
vent Court ” and by th# judgment of the Piiv\ Council in Navivahu v lurner, 
L B , 161 A , 166, where their Lordships held that the msolvenc y powers of the 
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^High’ Courf. under claune 18 formed part of its ordinary civil jurisdiotion. In 
^ the matter of Tieikins Mr. Justice MaKKBT decided that assumiifig Sir LawBENOE 
Peel to have rightly held in an unreported case of 1851 that the word “ juris' 
I; diction ” in section 5 of the Insolvent Debtors’ Act meant, as regards European 
I, British subjects, the whole Presidency, still the effect of clause 18 of the Calcutta 
;. Letter:; Patent of 1865 was to ‘‘ narrow ” the jurisdiction of the Insolvent Court 
; to the Bengal Division of the Presidency of Fort William. Ho accordingly 
hold that, sitting in the Insolvent Court, he liad under clause 18 no jurisdiction 
to entertain a petition by a European British subject residing at Cawnpore, a 
: place within the Presidency, but outside the Bengal Division of it. Upon the 
; same principle, apart altogether from section 5 of the stathte, a Judge of the 
High Court of Bombay obviously could not. by reason of clause 18, exercise 
original jurisdiction in insolvency by entertaining a petition by a person 
residing outside the Bombav Presidency. Upon the same principle the effect 
[410] of clause 44 making the provisions of clause 18 as well as the rest of the 
Letters Patent subject to the legislative powers of the Governor-General in 
Council must bo that any Act of the Governor-Gouor»l in Council still further 
, limiting the jurisdiction of the Higli Court and excluding it from any place oven 
within tlie Proaidency, must also still further narrow tlie jurisdiction of tlie 
Insolvent Court; for otherwise the Judge of the High Court presiding as 
; Commissioner would be exercising jurisdiction in n place where his jurisdiction 
I: under clause IH, by virtue of which alone he could act as Coopj^missioncr, had 
I, been abolished. Now Act V of 1872 is precisely such an Act. As originally 
/'^' passed, it lays dovpri in tlie most general terras that “the High Court of 
V. Bombay has not and shall be deemed never to have had jurisdiotion over the 
^province of Sind." Therefore, the High Couit, including every Judge of it, 
^^as not and must bo doomed never to have had, over tho province of Sind, 
1 that portion of the High Court’s ordinary original civil jurisdiction under 
clause 18 which consists m exercising the powers of a Commissioner in 
the Insolvent Court. Thus, by Act V of 1872 the jurisdiction of tbo Insolvent 
Court was nanowed to the Bombay Presiuoncy, excluding Sind, just as in 
'Bengal it was narrowed by the Letters Patent of 1865 to the Bengal Division 
of the Presidency of Fort William. That tiiis is the necessary result of Act 
V of 1872 is further shown by the amending Act XX of the same year. In 
V. the course of a few montlis it was discovered that the absolute exclusion of 
the High Court’s jurisdiction from Bind etiected by the earlier Act was too 
^ sweeping; and hence it was in substance provided that nothing in that Act 
/should 1)0 doemod to exclude tliat juiisdiction from Sind in three classes of 
cases—cases under the Administrator-General’s Act, grants of probates and 
<;'.letto''s of administration, and criminal jurisdiction over European British 
f subjects. Tbo necessary inference from this is that, in the opinion of the 
Legislature, all these specified kinds of jurisdiction of the High Court would 
i" have been excluded from Sind by Act V of 1872 as originally passed, and that 
all other kinds, including iiisolvency, not specified and so not saved by Act 
."XX fall within tlie general exclusion. Assuming, for the sake of argument, 

? that but for .Act V of 1872 a Judge of the High Court would, under 
■ [Ml] clause 18 of the Letters Parent, have had power to exercise original 
> jurisdiction in the Insolvent Court over Sind as well as ovei* the rest of the 
fr Bombay Presidency, the effect of Act V is exactly as if tBe following proviso 
jV bad been added to the clause:—“ Provided that the said High Court, and any 
such Judge thereof, shall not have or exercise, and shall be deemed never to 
£ have had, any such powers and authorities within the province of Sind.’’ That 
'would as effectually prevent a Judge of the High Cour^ from eutertaining in 
'e Insolvent Court a petition by a European British subjeot residing at Karachi 
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a*' the cliuse apart from Acf V ol lH7i, would undouhtedlv prevent him fiom' 
unteitiinmg i petition from -^uch t, subject residing outside the Presidency 

Tu iD\ question lelatiivt to the luiisdulion of thih Couii, it is neoessaiyi 
in my opinion, to have regarl not (nl\ t that junsdittion as dehned by 
section 6 of the Insolvent Dehtois \ot hut to tht p v ers of the Hitfi Ciurt 
and its Judges to exoiusutlutiunsiiitioi urdui lUusu IH i the Lotteis Patent 
and any enactineiiu ifttctinglihit cUuso In jblus viow if tlio ( ise I need not 
decide my ol Lht otlioi mitteis I ic h wci n„Mod ittheim ie-,Hding sec¬ 
tion 'i of tlie Ins>1 vent Dolilois \c n t \iii us jii niMf ns of the Supieme ’ 
Court (lhartei the High Couit ^ci inJ the Lttteis I’itcnt It must not be 
infened Iroin mythiwg in this iul„rinii' tin I diss ml ii mi ilu densum in In 
re QtorqL nlackiodl 9B rn U C Jlei tOI * wl (h is (lt,tinguish ihio on the 
qiound tint thoio the pel ti him u-^id i t f c tii oi d siii to thinw doubt on 
the junsdiction ii ihis Couit wine n t ulul t is m tin c ise >1 Smd to 
ente tun petitii ns Cuiopoit) Kntnh -lulipds lesidin,, any il eu withiu the 
Piesido icy This petition must bo di mis < d t n w u t ni luiisdicti n w 1 c i^-ts 
* P t ii(v (hsnu sr/7 

\tioiDeys 1 >r the Opp isin., C 1 liti i Mt ".i HI ind \ h 

NOTES 

f S Ih No ogt 21 I m 11 

S (too ) 10 H n 1 R tl until „ jj R 10) (1)00) I l I I R < 1 ) 

[41?] ORIGIN\I lIVIL 


Tht III I tinuiry Jh'l 
I KLSI hi 

\Ik H Sil 1 ( iMiy 
\ itfil m Hus nil IMuinlifl 

V I U'> 

Aliiei) Hi\ St n tii 1 h ts Ui oniiii 

^artii is/iip lha\ t lit n 11 t it i ii t '> i alto * I c a t i f u 1 1 y to 
iue tot a iji iftc ats I ( nlnst lc( 0\ of /S« ) Sec It 
On the I ith ftprnli„ ii pfr I irriiip i I f 

th lirni III r VI it i v f tj I i 1 ) i 11 i 1 i t t i i I j I h 

him tith ugh lb hi V i t I 1 1 li m i| ptrti i I i i f nl 

i 11 w r ill Ihi iliim intJ liylt t 1, 1 i ) iriu i r t 111 ig) i) t iig 

ptrin ri willing! stl fy u b* li i m i 1 tp f i 11 1 i fu ! i tl uil 

bi luglit by the r pics iit i ivc f it cb t apt or 

TiJi plaintiff wisfhu ulmiiiisti iloi i Lotiihiy oi oiii H ip Mu ( i um ol 
Husiiiic who 111 his lifetimu Oil lel n nu ini. s tt Bushii ii ptitni si ip with 
his biothoi H tji’Ali Akbd (dolvidui No Oj 

The liiin tl tded in t lo i nut ii lui is if tin tw > bi Ih is n In ninny 
yeiia had dealings with tho him of Messrs Uivic St jc tn ’ ( homhtv 
the p ilnnu in winch w lo dift din^s Nc 1 > J 11 f I \uiurits ot 

thes »tl lOsactiaijs weio pin tJicilU sent Mo s Divid Sissiin in I Co 
iddrosBoi to idio turn it Pushno Mes is Diviti “^i on and Cj no held in 
deposit two Iskhs wnth of Goyninti nl piiinissy y uoios wbi h b I iiiged to 
the firm if Ifip Miool Ct sum an 1 ITij il Mih i it Bushiie Thuoe notes 
woia included in the iccount^ tuini hoi ti in time lo time hy T)ivi 1 Sassoon 
and Go to that turn 
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^ On the 7th Febraai> 1893, Haii Abool CasBum died at Bushire, leaving 
j^ve "UiiH 111 I 1 i lughfcei , two of the eons, vie , Agi Mthoniod Kanm and Aga 
Hihuincd Is nail had alt lined uia]otjt\ the reat of the rhildron weiominojb 

\t the tune ot lli)i About h dea h, David BasHuon and Oo owed hib firm 
a consiltitble sum oi uaoiie> in leapect < f the de liings between bbum An 
aocuiint toi tliu \ei) 1H9J li id been duly sunt to l;}usbiio ludreisod af> usual to 
the turn in I the Uiaj itcuiptiul thu duouut wa«' mki owiedhod by a lettei 
sigUiu as usiiil with the name uf rlie Bubhiie liim at d sent tu David bassoon 
and (o of Jiouliiy Tins littfi cf ac knt wlc(i(,mBut wis diuod the 6tb 
£'ebiuai> 1893, m , th j da\ boic it U i)i \l)ool dim 

The busliiiu him uu lui tla saiviiin putiKi continaud to(urr\ on its 
busmuss as beloio ni twilbstindiug tin duitli ul tlie )iiiliiui llaji Aiionl 
Oassum A low iuithit ti insution t > ik i lue iHitwoon it iid DiMd basboou 
and Cu of liuoibiy wiio (untiiiued to lutiii iilbtii ncounts iddressud, as 
betuie, tu tiie biui No obiittioi "i wt i 1 iken t > those, iciuunti oi bid boeu 
taken to any oi the previous icc mils iuini Ind li\ Divid Sa so<»i ind (^o 

in March 1S91, indbabruiiv IS'l'i Hiji Ah \kbii fdoitndlut IS ) j) 
the suiviviug putuui in the Bushiie tiini <.ttkd witn V,,i III inomud l^nnati 
and Aga Maliumed Kuiiui two ul tie mjus iml mns ot bis deceised biotbei 
and partner Hip kbuol Casscin The settle tu nt weic lesptcliv Iv uluiid 
to writing ind WOK. tuiibud by the Vi'o Consul i Bi nnu By uitsu settle 
meutsoeitain piopeily was ilhitted to ilitseinis i thfii espectlve >baKS 
in then deceistd t itber spiopeity 

On Htli Octoliei 1893, the plaiutiti is duly ionstiuututi altuiuoy of A^u 
Mahomed Kainn and \i,a Miioined Ism ul, the two »bjvu mentioned cons of 
the deeuised Haji \booi uiissuin « bt imed iioin 11 e High Loin t Icttoi s uf 
adrainishution (foi iheit use ind betnlil and li uiied until liiey oi eithoi of 
them should obtain letteis ot admmistiitiui y if the )iopeity anu iiedils ot 
the said Haji xkbool Cassum to hive elloct tliro 4 bout tiu ptuviuoe oi Boiubiy 
On the 2 Jid Ocrobii 1895, is such uhuinisUatui be eilUd upon Mesbis 
David bassoon and Lo lui lu iiKouiit >t ill mom v^ Ao , bulougiug evelusivoly 
to the deeuised iliji \booi (/ast>uiu ui join ly to mm and Ins liotlui Haji 
Ah Akbai leeiie'tday D iviu b iss >un and Cu luiiiislied an eeoant show 
ing a buiii ol Bt 1 62 971 btandiun to lie eiedn. oi the Buahue him ind 
retening to the HKOunti puviuusly ibnuciud to tii« Huslniebim i'lie pi iintifi 
then dom indod eopiui ot liu pienuus letountb iuiiii'ihod liy Sas ouii E411J ind 
Oo, to wlneli tlioliBbi lephed iliat ace lunto had hem K^alailv tuinislied to 
the HUiviviUp partuei to whom he ythb p 1 iititf) m ,id loioi tor copies 
file plaiutill then bleu this huit pt lying 
■ 1 . ( 1 ) loi in neoent of bl-t dealings betweio David iaasboon and Go and 

the Busline hriu ami ot the sue iiifies held iiy Divid bxssoon and Oo Ac 

(2) That J.}avid Sassoeu and Co might bo uiderod to ps^bo the plamtiit 
as adnnnisti ito> n t > aim lud H i]i \li Akiiar such sum ao m ght be found 
-due on taking aetiinil'i an 1 to deliver up ill s emitios, Ac 

The su) vivmg pitLiui in the Basbuo brm (U ij* Ui Akbar; took no notice 
of the lolteib and notiers addiossed to him by the pluntitt ^solieitorb The 
plaintifi tlieretore, in idc him a detendant iu ibu suit (detendabt No 5) A 
summons waB served upon him, but be did not appeal 

In then wiitkn stitemenf David Sisboou and Oo stated that they were 
always wilting to band >vei the money aud tie secuiities m then pobuession 
'to tbo pel sous entitled, b it foi then own protection wished to have it decided 
who was entitled They alleged .that Ha}i Ah Akbar*(defendaut No 5), the 
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purviviDg partner o{ the Bushiro firm, eritiiely repudiated and denied the'* 
plaintiit’s right to the aocounis monuvs and Heouritiei claimed b\ him and 
that they had notice of his -ettlcMnorit with two ol the hent> of the deceased 
The\ alao bubmitted that, in tlio o\untoi toponnts being ordered to be taken 
h\ the Gouit, the aoouuiils which they hid tendered to the Bushiie film before 
and dftei the ueath ot Haji Abo«l (Jissuin to iium* of winch an\ objection 
had ever been taken, should he hold bindin < settled actounts 

4t the hoanug ulu tollowoi,, i-, uus woio i u>-od 

1 Whether the pltmtill is entUli I to ui utam tins suit 

2 Whothei, d so, tno icaour ts lenuuied hy Diiin Sd'soo’i and Co. 

(deiendants ]Nos L— 4.) to tin hfih dm uliut aiui nut objeitud to, aie not 
binding on the plaiutiil • 

-i Oenoial issue 

[418] h.irkpatriok and icoit, i » tbo hist ioui Jluiotidints *Sisboon and 
Col — Wo admit the moiies clamito is lue tiom us to the BusIuk fiitn Wo 
only desiie to Hseeitaiu to whmi to pii it Ttut him is still i lu\ing on 
husinesb, and the buiMMng piitiiei nj>v pnti ips doiiiaiui tin uiorov iioni us 
The question is whether the lopitsi utitue ol i Itioistd paituii ut a fn»oign 
h)U) I ID bue dohtois ot that him lu iiiovoi x -pecifK assn* altluugh tlieiois 
a ..uiMViiig paiiiiti) sliil I <ii\ing uu the husme^s wt i d nib in t ] ni in tho suit, 
WHO dusiies to in ina^o and to wind u)} all ins ot tlie tniu iiiuisolf ii d who ts 
willing to sitisi'v all tho (liittii oi tho deceased piiriKi Tbcie is u sug¬ 
gestion that thosuiviMiig iiutnei heie (doliiidaiit No Di desiius tu commit any 
liaud upni the estatt oi his d icua id ptitnet oi that iio and thise detindantiS 
aio in ooltubion Oi the (jiiti ii\ it is alkged mil i- not oemeii that in has 
slieariv iicogiiisoo ind sitthd *lui ilainis o* the tw j oils ol his deceased 
putnei whose atioiiu i too ) <osent | la iititl is Nji is ii sut,gested that the 
him s assets now in his muds ue not suthnent to meet tne iliims made on 
hi hall oi the docea'-cd pai liiei lU i hi I mi > lindoi these mcuuist lutes has the 
plaintiit a light, independenti\ >t tin. -unwn g pirtnoi and witnuiU luy 
lie tbsitj shown, lo sui peisois wi o owe iiJoiie\ to the faun' To m'o tho 
lepieboiitutivo oi bdeceasoil paitin i vn null pendent iii^ht to lUt, at liH pli isui^, 
all 01 any ol thouebiuis ol the tiun, t utb the fatui and the buniviOe piitnei 
at the ueicy ot a atiaugei wnose pioiteduig'- ixiav possibly luin bolli 

We submit that liu light is uioieiy i iiglit to suo theBUiviviiig jiiitim toi 
pallnoiship account > luU toi i shueiii the hod haliiue whin asceituiiud 
Thil Is >0 in Engluid Lindles on I'aitn istiip trith Eu ), pp 2b8, <341 

t * * 

Section 45 ol the Conti u \(l (IX ol 1872) will bo leliod on Tliof sii- 
tioii eleirly does not appi\ tu paitnciships which ue dudt with in a soj ai ite 
chaptoi of the Act The vu\ woids ot thi section itsiJt osiludi piitnusl ips, 
tor the meio tact ot dealing with x jiiitneiship is to winch special lulos apply, 
sufiicienbly shows the cont ai\ intention inuritiuned in the section (rdund 
I'iotady Ghandat Sekuai, 1 L K , 9 All 48() ham JSaxtnt v hant i hv)dft, 
I L B,18Cul,8G, L416] Jninm-ui dtn v Liladhu, 1 L B 11 VI 524, 
Moiilal V Ghellabkai, I L B, 17 Bom , 6 (aidyanatha v { h nua\amt, 
1 L B . 17 Mud .108 

This C6uit has nc juiisdictioD to take gen 'al paitneifihip ucountsofa 
firm at Bush ue huganokaiid ''hivJa'> x Uuletuind, 12 Bom JJ f Kij , 1J3 
at p 125, hpssoDjt Uaniodar v Ijuikm/dat Lad ha, ILK 1> Bom , 404 
What decree ‘an it g’ve in this suit lor i single asset Tb plaintiti lias nc 
right to the whole, and the pait to which he may peihaps bo ci titled cannot 
be asoeitaiood without taking geneial accounts As to the accounts regularly 
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ftfufaisht^ri hv fche rJeffnitants to the Bobhire firm, they must be taken as settled 
^acununH N < oh]ecrion has been takou to them 

Ini I Iti(t/ (viiih Lim Advooxle-Gonotal), for the Plaintiff —MoUlal v 
G-hiUathat J li B 17 Born G, prietioaUv decides this case, for it absumes that 
the u| KbMitiiivi 1 of t dec tael Diittuu (.in sue Tf thov could uot sue, the 
qut'-iif t is (o the necosbiU of loining them as parties could not aiise Under 
sectio IJG of th C imiact Act thy light of thctdere.iso(l co oontraotor survives to 
his 'npiescMtutivo If the ii^lit sur\ivos thoio is a umed> Cunningham and 
She]di id sOonti tet Vet n )tH>« i) section 4*) In MoUlal v Qhtllahhnt 1 L B, 
17 Him, t) h'vi»R\N I (it pipt II), ‘ We cannot doubt but that thesiv 

so (tons (/ f If ind 45) ichte tojtnrtn ns is v\all is to o»bei c i contr ictorj ” 
From liiVftt Citrnac v (loouulas 1 L K. 20 Horn , 15 it is xlso clear that tbo 
ropiesentativo jl a decease] piitnei m. i separate and indcpepdont right of 
suit In that case In w is alloiAcd tu iciovi r a s|>ouhc asset Irorii a suiviving 
partnoi without i g^noial putnoislini iccount 

Vs to the dii mnt'- vie iie entitlei lo hxvo act luut'. tiom tjio dofcndints 
fromllii beginning tl then deil rigs -it I'l event li mi the end ot 1891 The 
act* mnt to H02 did not ir ive it Husliiu until iftPi Vbool Cissum’s deilh 
The duloiid uits, ivIn; d i ii il den^ tl n 1 ib lit\ t > tlie tiiin ought to lino paid 
the amounl dui lui > ( uiit 

KttVpiinelt inioiK \\i coni In it pi\ nti( ant Section 6 ol the 

Civil lb III line I ill i \ct \I\ )< I 1-2) rims ii i [ 417 ] 'ippl\ to such i 
* case as tins inn it is itio onl\ section i.ln li p i d» s bn pnintiur int > C’nurt 
Gandy J Ti > Ino^ ci Bm Vlnul ( ihsum ml IIip Ah Akhar 
oiirii o on 1 po Ml rsb p hiisn . , a* Hush in in I’eisu in thou ]Oint names 
In tlie I no I tins liu%iiie •. t n \ li' 1 * \toi sue doalin *s with the Ifonihiv 
hi I I Divtd 1 is 111 itid 1 who ut 1 IS agei ts loi the Bushnu him in 
pin i-ii ini i lling ,,oods i <1 lippnctitl\ i»- c>voi) hold Govoinuiont 
pipe I ) ill! o\tti I il t\v liklis of lujiois on inhilt of the - ud Bustinu firm 
h is timiltei tint D.vil ->i«.so m in I f'o ln\i, i* tins p'csent time, is 
tlieirsull oi then ti nsuti ms nth the Bu lino In ii i Inge sum it nicmo'\ to 
thociebt itthitlnm ml al itinv no ii-iponsihle *a thu.Biisiiiic him lot i 
laigesum ol mo ie> litl(ih> tnmo and Co n (''hina to the lodlt of the 
Bushiru liini 

\lio 1 I’assun lilt 1 it hiisliiie on 7tli Fohimi\ 1S93 Iciviii^, him suiviving 
tw) wlult stm V i Mil nud Kinii md V„ i Af i homed Isnnol ind two 
othei ij 111 I me i until the tin u tieii , min ns It is ileir tiom the 
corn sponilei c i wl i h has he ii hlof in tl c iso ihi* tno surviving hiuthor and 
)>aitiu'i llin \h \kb ir rln noi to hi •- 1 ii\.ocu*'o of las deceased hi other’s 
estitc md e sk d Divii -nssom md CIj ro hi Ins igentb and to obtain 
ptobili oi 111 h oti I will m i(ioning tliib one Vgi (xulirn Husain w .s 
using hi intlu nue witn tn id i t ons ot the deieisud to obtain piohate in 
the n mil oi M ibnni Kiiiii Bivi I St-soon md Co pointed out th it tlicn 
ooiiM io* id s u» o' >1 Ml Vkliti bu tliilli sh )uld come to B^mbiv and 
take all iiecc suv n P'< a i.i oht iininu letteis tioni las gtown up nephewb to 
act |in tin a heliill Li \ tlsu )ioin • t out that the will of the deceased could 
pot be acted upm, ib it s ctns to have been exicuted (in 1869) toi the special 
pill pose oi i pilgiirntci Bin Vli Akhar leplied th it ho hid come to a settle¬ 
ment with lin eldoi rn p ews But he took lo s*eps to come to Bornbav, and 
ahatnister las hrotho bn of tlie assets of the paitnoiship m Bombijr 

In the meanwhih th ih}\e mentioned Gu! im Husain, as the duly oou- 
stitutcd atloiney if tne '>00 Mihomcd Kirim and [US] Mahomed Esmail, 
obtame^J^ottei s of adinims lation (dated 8th Octobei 18^5} of the property of 
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tlie said Abool Oassum 'nithin the Bombdv Piesidencv foi the benefit of the 
Bald Mahoinod Kanui and Malioiiied Isin ul tnd hmiled until they or eitbci 
of tboiD should obtain letteib of ulniinistT ition 

Armed with those lettoiH Guinn £-{u<-aiu s solicitois wrote on tlie 2dtd 
October 1895 to David Sabsoon iiul Co toi an iccnuni of ill mone>s due by 
tbom to thoBushKe him or to \booJ Cts iiin peisonalli 1) Sa<4Soon and Co’s 
Bohcitora replied fuinislnng in utouil oi \tliit in then clients books was 
shown due t) tbo Busline firm, mil fusm to io(Ut,iu r tin ii{,ht of Gulam 
Husain to deal with the Hame uvcun with iIn conruiuiicc 1 Ah \khar Tbej 
fuitbor stitod that account had I cei tml it t tuim 1 me to tnnj to Akbar 
Gulim llusiin a solictlois ilso wioli (Isovunl ct lS9>)to \h \kbu at Hu bite, 
asking him to ]oin in thi admini>-t) ili n ot tic e late ui tin cletoised in 

lucuveritig whit was due horn Divnl Sc c n lul ( < in tint httei mention 

was made oi the accounts of the p iitnei si ip I cvint loci ir lu U| u d c ttled 
between \li kkbar and the two uii It '<r ns of ilu ci cc iscd tl< lUtnicnl of 
account being bigiicd Vli Akhu ind he two son It d t nut m pc ii tint 
anv inswei was leceivud to tti it lettcu 

The piusont Hint w filea on 9 th lam iiv iH 9 l> h\ Gi liiu Husi n v mist 
Di\id Sassoon incl Co and \h \kl>u jiixin bit m me ni ! sin uld he 

t il in (>1 all IhfT detliut,s hjt woon Si s ion md C and 11 1 Hiisbnt hitn ind 

tint Divil Sisiaoon an i C huuld 1 ii 1 o n t i h in i U I tin and 

(Ulondant Ah \knii the Imbince found duo and *1 o (tomii mti f j n n iline 

uiontiuned Dotonnint Ah Akbii has n >f ppeaud t | li id m the huit 
Lt being sin wn to the ludio in Gh nuhois ti it >-011' ci tin umraoiis 
could not lip oitected undoi section 90 c( tlu Civil Pirrcduio < ede (\it 
Xl\ ct lbS 2 l an iidci w is m cloth it iliosun mis li iilc’ 1 h si nt h’ ictistti id 

pu I ind that sue ti t h'uld lie dennodgo d inrl ettc'c tunl cn c T t ] sf li <-voi 

has been loiuincd is ulusod I hold that tin sunn 1 w is ilnU snvud 
Clio iuhng 111 Jufannali \ J t is&oe 1 L K 1 lot (Ob iocs not 

[419] ippH *1 tho de on 1 lilt in I 0 is its < i n Imti li itnilnv It would 

he pi ictic illy miiio sihlo iii tho piosiit c isi tr ] oa« bintlv tl it b jicison 
to whom tno post ulbnal it rCushiii ton biod tlu civn 11 1 ’ \ w* in i was 
‘lotuscd w IS tho defend lilt \h Ikhii But thou is tl nii i ct cviniico 
of tho t C/t thatthc covn is most tic ilv ilih smd o \h \l I 11 c |f sen who 

uuillx wt'l known in Busline nd thoie is tho ifii 1 im I * i tl i igt n 

Chinihcifl showing that Ah \kl 11 knows oi tin sui 7 i ui o I it M lu. lan 
ho nc i ihd semce on \Ii \khii It n tint \ui Id he tliec licet f ti c 11 1 1 tint 
th piusunt seiVICO la mutter tuil* would*ainount Ic i h nni c f justu s i.mnip 
that thib Couit has juiisdictiou Tint is Li o unin quest 1 1 wlul iii i on 
tho wilt ten statement tiled by Divid Sissorn ii d ^o md •‘onn'- t c subtoct 
ot the fiist isBue raised bytheicoun il whctii&itli pliiititl is LiiStlccl to 
ro uutain this suit 

Ml Kirkpatiick H aigumoot ma> ho put biicfH ihu*- The to is no 
uthorifc) foi the repieseubatneof tb< estate of i ibtewc* » ufnci n a foioiisn 
him (tboie being a wuiviviiig partnei of the f ro b>»' ‘’I t in\n j, on the 
husinoss oi thit him) coming into this%Ccuit i*-si c i u|iesiili>vi and 
claiming to r^ocVvi a spec ihc asset fiom i lobtii cf tic uini All he cm do 
in tho present case is bo sue Ah Akhii fi 1 a p 11 In tslii) icccun^ m tl c ( ouit 
in Pcisn an I if tho Persian law allows c loconei u he iipomicd Ic c^htain 
such appointment and Huob rcccivii r ull then cotiu note and ask David 
Sassoon tor an account, and recover the spccihc sum h und due Socticn 45 of 
the Contract Act does^not apply to partnerships evpn if it dees thcic is here a 
"contraryintention ' imphable from the fact tint tho piomisees weie partners, 
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And tho o> iiiiirv cooimon hv if pnlnorship ttouUI tha«i apply h> which the 
of KiiJii hotongH to fho suiMvmg putnei ool\ Ah tihi<i Couit cannot 
tak( u 1,0 Kt il iccount ui tbo whole pirtrier'^hipof the brm in Bushire, complete 
juiticu (II not be rioun iieie between tho suryning pirtnet ind the repiosent- 
ativo of tin. dereased pxitner and it ciuiiot onto*tain tho suit loi tho recovery 
ol sp i fic iss(t Such n brnf is tho kilned counsels ugument 

[420] Now iiiat is to the<wi)id foioign thismi\ leHlly be at once 
uliniiD ited Itutn the irguinent it this case pait of the eiuse of action ourtamk 
arose in Boinhi\ ind loive to suo has boon obtained under eUuso 12 of tho 
Lotleis Pitont Tho fvet thiref le tint the surviving prrtnti who is sued 
wiin tbo B mil)IV dobror >t the turn is i ]'oi-.itij subject not e\ei living or 
raiivin^ on business within llo jini diMiou it this Conit cannot oust tho 
lurisdiiti n if the Court Bhiuiuilinj, tlio wrid toioign theaigument thou 
comes to Ihi ‘hat the right ol he loj ifsentifivo of tlit ostiteofa lotoased 
paitnei is hmitod I > i lenni il suit I i tin j ii tin rshijt icfounl fwhuh in bhis 
case ioulil nit li lu rnv Couit n Biiti h Inin) ind such ippeienth is tho 
reasoning oi Sir I Liioi C i in f? ifiiHi// / sir? v f /an lot S Uiai 1 L T* 
9 All iS'l whole hr ivs Tl e Itgil lupiisint itn J in tins raso would not 
beontillol liens tiil> to r m >i t\ if t aniiuii itf mrod in tho action his 
eliatu il th( Riniunt in nnod woni 1 lUiji 1 1 in i soMlonunt of icciunts outlie 
reiiluiti n )i til p iitiiLi ihip ass( ts ui itwcull in uj\ ]u kment ho highly 
ineon eiiient rnd pi sibl\ ini < hiov ms c ill w him ti intnfiio lu the luih/i 
tiou ot tho »sst.fs milo s fine uh 11 t in*oi void ion t f tho Ci it the appoint 
ment of i locuivoi ii < rses in wluh udi intoifeieiKe by the Court might 
bo ueeossatN 


But in thi«. Couit Ian biund hi tim locision rf the ippral Court in 
liitett ( a nne \ Goeulda's 1 L K 2U U tn I"! in wliuli <ase tho h* id 

qiiutois )' tho piitnorshiji woio it Kmulii itifl th i ptitnors all dwelt u 1 

woitod foi gun nutsido tho jurisdiction of fhis Co nf On tho disholution of 
tho pattneiship h\ the leith of ono of tlio pinner"' n « lustiuonf ot the put 
nuisbiji anounts w H ID nil Ib suiiiin piitnois had ho lover lerovorcd 
ooitain sot of lh( uini \hi li w lo in Bon bn m f i i Uid ol sn oltifei ot 
the ( oint ind tho suit in quostiioii i i'- hi u^ht h> tho lejutsi ititneot the 
deceased piltner ''j. i list tho surviiin,, piCnois in i tho holdoi of the rssets to 
rooovoi those i sots on he louti'*‘h it hcv IkIoi f ilwholh to the i state of the 
decuihod paitnoi Ijuive w is oht iituH. undi i <1 inso 12 o' tho Letteis Patent 

On th ijuostnn 1 j nisdicfion tho ijiji il [421] C Hit weie quite unihlo to 

feel aiu lo iht ‘soa pp *14 4 >of thj i ipiit) lud tin ii Ijiidsliips dnrood in the 
term of pu i B of the jliint thrt if tier an loi tho puipnsos of the suit the 
afO) ni fi tho jiailnoiship lutneen tho osnfo i f tin drrtisod partner and tho 
surviving piifno should h ilcn bv Ihiw Coiiif 


Now hole no sudi oneial j irtnership iccount is asked for or is necessary 
The Topic sent itive d th 1 u.sod part rei siniph i\ s to the surviving partner 
Tom me in recov mn, it niioimt luo to th ti m in Bombay if ^ou refuse, 
then 1 must suo at n and j nn vou is dctondint I he only account at piesent 
to bo tiken is that nt f 1 ddito* of the film in Fioinhiy Is it a valid answer 
to SUV Tie Couit 11 IS uo jiiiislittion ind cannot assi t >ou because tho 
Court oinnot rooogi i i vou it lar only ttco,.nisf the surviving paitnei if he 
chooses to suo to recov this isset oi v vuhdh ippointed receiver, tf sudi can 
ho appointed b> tht Coui ‘o vnd 1 iw of Pei sia ** The deoision rn tho case 
quoted ibme gives an snswor m the ornphatic negative 

There lemaICS tho arfument regarding section 46 of the Oontiact Act 
That point has bedp dehnittk acttled b'v this Court The answer is shadowed 
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forth in* the judgment just quoted at the top of page 43 of the report. But ]ln > 
the pievious case of MoHlal v. Qhellabhai, 1. L B , 17 Bom., G, the Chief Justice 
(then Mr. Justice BaUBam) with the late Acting Chief Justice laid down clearly* 
that section 45 of the Contract Act does relate to partners as well as to other 
co-contractors. Not only so, but tho ratio deotdeiidi of the whole judgment' 
goes to show that in this Court we cannot accept tho argument now put* 
forward by Mr. Kirkpatrick, viz., that in India tlie right to ouiorce a partner* 1 
ship contract rests with thu surviving pirtnor onlv It is shown in that' 
judgment tliat the only logically consHtont result of the application of section^ 
45 of the Contract Act t<i paituuibhi])s is that " tho right to perfoiinaiiceof the* 
contract, as far as flic otliet contracting paiAy is couecrnud, mis ju^t as mueh * 
mlh th&repres ntative of the decenfd paitnei «s with the suivmnq paitner,” ' 
and that though it is logically moonsiston*^ to .iliow the surviving paitner to 
sue without joining tho representative of the deceased paitncr as a party to 
tho suit, yet it was not neoossarv, notwith-[122]standiiig the provisions of the 
Contract Aqj;, to change tho ol(f ptactice oi the Small Ciuses Oouit which 
permits the surviving partner to sue alono 


Of courbo, it follows that the representativu of a deceased partner can 
join tho surviving partner in a suit, and it tlie lattei does not join as plaintiff 
then he can b* made a defendant, and so a party to the suit What right 
have David Sahsoon and Co , tho dehtots of the firm, to laiso an^ objection? 
It is no answer to say that under '.oction G.J of tho Contract Act Ali Vkbar 
could have given them a valid loceipt and dischaigo lor their liabilities to the 
Hushire ftim. A« a fact they idmit that they hue not ducharged thoir liabi¬ 
lity to the firm. On tho contrar\ when thev had notice that Ali Akbai bad 
made an adjustment of the accounts ui tlie firm with in i two adult nephews, 
Mohamod Karim and Mohimod loinn] (see the account- 3, 3 and 4)—in 
Maich 1B94 andFobiuaij and May 1895, they refused payment of a draft 
drawn on them apparently in liquidation of that adjudmont Sub'oqueiitly, 
m July 1B95, Mohamed Kaiitn and Mohamed Tsmail gave i power of attorney 
uu tho piesont plaintiif to obtain lettc rs of admmistiatiou and so lucover tho 
debt due i* Bombay to the firm Tiow f ir Mohamed Kaiim and Mohamed ihinail 
may be bound to Ali Akbar iiy the alleged settlement of pirtnoiship accounts, 
it is mt lor this Court now to say But the fact of that adjusrmunt, if it is a 
fact, cannot jirevent them or tho jiKiintifl on thou behalf from lecov'ring the 
debt due in Bombay from David Sassoon and Co , so long as Ah .\kbar is made 
a party to the suit Noi ran tho writ oi atl icbnient (JIvhibit 11, with which 
compare the letters O and,P) under section 26S of tho Civl Pioccduio C'odo, or 
tho letter from tho Bank of Porsi i in Tjondo i to the firm of S >ssoo.i an! Co. in 
London (Exhibit 12), be pleaded by David Sassoon and Co as a liar to the 
present suit, that is, to the account being taken in oriioi to sliow what is due 
from David Sassoon and Co. to tho Bushue firm Tiie liudmg on the first 
issue must, thefefore, be in the alllrmative. 


There remains the question as to the accounts renriererl by David Sassoon 
and Co. to the Bushire firm. Clearly thev aienot sottiod, i bat is, adjusted accounts. 
But they are stated accounts Thore [493j is tho cvidciioe of tlie manager of 
David Sassoon*and Co. that they were nevei objo'-tt'd to Thu last one receiv¬ 
ed by the Bu^hiie firm before the death ot About Cassutn was received and 
acknowledged the day before his death That was tiji to the end ot 1892 It 
follows that all the aooonnts rendoted up to and including the period up to the 
end of Deoember 1891, must bo taken as utated accounts, no objection baying 
been made thereto within a reasonable time. Those accounts, therofore, musk 
remain in fall force and vigour as stated accounts, except so far as they oan hi* 
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Impagned bv tbe plaintiff, who has the burden of proof on him to Establish 
errors and mistakes (Story’s Equity Jur, section 523) The fact that the Bushire 
firm had no agent in Bombay, and no partner of the firm came to Bombay to 
exanniie David Sassoon aod Go’s accounts with vouchers, &c, would not 
make the account loss stated accounts It is for him to surcharge and falsify 
with regird to the accounts rendered up to and including 1891, and, subse¬ 
quently, the account must be taken as open and treated accordingly by the 
Oommissionei in the ordinary wa> lie should include the moneys due on 
account of the China transaction and referred to in paragraph 4 of the written 
statement, and also the Government promissory notes with interest held by 
David Sassoon and Co on behalf the Bushire firm It is unnecessaiy to 
pass any decree now regarding those notes, as the interest has always been 
included m the account, ind the final ordoi as to the disposal of the notes can b( 
passed when the final decree is to bo made 

There will be a reference to the Commissioiiei in accordance with the 
above directions \ll rosts and fnrtiier directions reserved • 

Attorneys for the Plaintitf —Messrs Payne, GilbiJt and '^ayant 
Attorneys for the first four Defendants —Messrs Ptown and Mott 

NOTES 

t The CPC 1908 0 30 r 4 erpresslv permits such suits sec also (1900) 23 411,94, 
(1910) 35 Bom , 213 13 Bom 1 R 323 (1914) 24 1 C 2bb (bunni) ] 
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h ULL BENCH 

The 19th Decenihti, IfiQo 
Pm ShM 

Mr Jusiich JAfiDiNK, Mu JusiKJ Candy and Mk JusaicB Banadu 

Eiava and another (Origin U Plaintiffs) Appellants 

versus 

Sidramappa Pasaie (Original Defendant) Respondent.''’ 

Execution—Du ret- Death of judgmmt debtot aftei d^creehutliefore execution — 
Legal Toprt sen tali ve*^ not made patt <s to proceedings —^ale tn execution 
Without notice to tegilupiesentativcs under scoium 948 of Ctvtl Prooe- 
liurt Code—Notice givc'^ to wrong persons—Title of purohastr — 
Mortgage —Uedcmpti m —Ltmitaiion —Givil Proudure Code 
Uet X of 1877), Sees 9i4, U8, 311. 

On the 2'>th March 1877 onu Nagappa mortgaged oertam property to the defendant. 
Oa the 27th June 1877 one Uanmant Vithal obtained a money dtotee against Nagappa, 
but before it ouuld be exteutrd Nagappa lied lea,nng all his property to hiB daughters 
the plaintiffs On the 2iud November 1878, Hanmant applied for lexaontion against 
Nagappa, deceased, by his htir and nephow Btmlmga Ramlinga appeared and stated that 
be was not the bait, but ihil the heirs of Nagappt were his daughters the plautiffs The 
plamtrSe, however, were not ni ^e parties to the exeoution procoediugs,not were notices served 
on them under section 248 of tht Civil Prooedute Code (Act X of 1877). The exeeution pro< 
eesdiDgs were oontiUuod and tho mortgaged property was sold on the 9Ui June 1810, and 
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wM bought by tno datandunfe (the mortgagee) anbjeot to hu mor^fage Phe sale was eon* ** 
firmed aud a oertifioate of sale was duly isitued to the defendant, who got formal posseisiou on 
the 11th October 1880, he being already in possosaion as mortgagee In 1880 the plaintifla 
sued the defendant to redeem tho mortgage It w» contended that the defendant having 
purchased at a Court sale was entitled to the property free from the claim of the plaintifis, 
Held, by CANDY and 7ABDINE, J) , that even assuming that the oreoution prooeedlnfl 
and sale had oonvoyed an absolute titU to the purr baser the present suit, which was brought* 
within twelve years of the sale, did, in (fleet, challenge the sale, and that the plainufb were, 
therefore, entitled to redeem 

HM, by BANADE, 33; that, in rcspeit of the plaintiffs who were not parties, thesale pro* 
oeedings were invalid imd null tud without jmisdicj<iun thi* the auction pundiaseracquired 
no rights under his oertifioate of sal< as igunsl those legal n prpsoutativos and that as 
them he could only claim title b> adverse possession not filling short of twelve years. As 
the present suit was admittedly brought withiu that period, it was maxiitainable 

Sbgond appeal from the dooision of Bao Bahadur N 6 Phadke, Joint ftrsli 
Class Subordmato Judge of Sholapui, with aupelUte poweis, confirmiDg the 
decree of Thomas Moore, First Class hubordinate Judge 

[42S] Suit for redemption 

The plaintiffs were the dangliters of one Nagappa, who mortgaged the pro* 
peitv ID question to the defendant for Bs 3,000 on the 28th March 1877. 
Bobseqaently, ttz , on the 27th June 1877, one Hanmant Vithal obtained a 
money decree (No 687 of 1877) against Nagappa, but before it was executed, 
Nagappa died, having by bis will, dated 15th February 1875, bequeathed all 
hiB property to the plaintiils 

After Naguppa’s death, Uanmint Vithal on tlie 22Dd November 1878, 
applied for execution of tiie decree agiinst ‘ defendant Nagappa deceased, by 
hi$ hesr and nephew Ramlinqa ’ \ 'soai ha\iDg olap&od since the decree, notice 
was issued under section 248 of the Civil Prooeduie Code This notice, how¬ 
ever, was issued to one Bamlinga, the nephew of Nagappa and not to the 
plaintiffs Bamhuga appea^'ed and informed the Coui t that he was separated 
from hiB deoeased*uuclo Nagappa aud that he was not Nagappa s heir that the 
plaintiffs were Nagappa's heirs and that be was not in possession of the estate, 
lie was infoimed by the Court that the application was not against bis pro¬ 
perty but against the estate of the deceased Nagappa aud that if his pioperty 
should be attached, ho would ba\e his temedy aftei attachment 

The attachment issued and was followed by a proclamation of sale in 
which the defendant was described as ‘ Na;,appa, deceased, after deciee—heir 
Bamhoga ’ and the interest to be sold as that of ' Nagappa deooased, fais 
heir Bamabnga ’’ At the oxocution sale on 9th June 1880, the mortgagee 
Sidramappa purchased the property, and a oertifioate of sale was gianted to 
'him when the sele was confirmed He had given notice of bis mortgage and 
the sale was made subiect to it The ceitificate of sale described the interest 
old as that of '* the deceased Nagappa ’ On the lltb Octobei 1880, Sidram* 
appa was put into formal possession, he being alredd> in possession as mortgagee. 

In the \eaf 1889 the plaintiffs brought the Miesent suit heirs of their 
father Nagappa and alvo as legatees undoi his will for an account of the mort¬ 
gage of the 28th March 1877, and foi lodemption The defendant contended 
that as purohaser at an exocution sale he was entitled to the property , that 
the plaintiff8£426]bad full know ledge aud notice oithe sale, that the oertifioate 
of B^e was duly reguitered , that in a redemption suit they could not call in 
question thelegahty of the sale, &o, to 


m 



ekaVa &o « 


1L.R. 21 Bom 

jt 

I The Subordinate Judge dimnissed the suit, holding that the equity ot 
xedeniptiop be louged to the defendant, be having puroliased it at an ezoontion 
aale, in 1 rb it Ihe plaiiitiife had no claim to rodeem 
^ On ittoalb^ the plamtiUa the ludge confiimed the decree 
The pliintifla appeilod to the High Couit 

Mnaphersjn (Acting \dvocata Generil) and N G Ohaiulavarkar appeued 
ioi the appellants (Pliiutid')) The eqtiity of redoiuptioii is m the plaintiffs as 
the heirs of the muitgaKui lud tbuv no entitled now to redeem The equity of 
redemption did not pass to the defend lut by the execution sale We contend 
th it as agniiu><t the plaintlifs the s ilu w is nul' ind void Th ^ dt c tee was passed 
agaanet Nagappji but he diu i lief tie it was lucutud \t bis death thepio 
perty passeil to the pliintitis as his hoiis md iepiesentativos That property 
was no doubt luhle to the dociec hut it c juld only he to ide avulihle to satisfy 
the decree in ttie mode piesciihed by the Civil Pioiedura Code see sections 

234 and 2IB But no iiotuo uiuiui action JlK w i given to the plaintiffs 
The legal piotodurewis thu nittollmed and as igunst tho jdaintitfs the 
sale 18 null and void —Af / ihawji Lino ji v N ttlnoa hallya P 1 , 1S7H, p 190 
8keo PrtxsaJ v I/im Lai ILK 12 All 440 Sahdeo Pawlty v hhaiiram, 

, I L R, 21 Cal, 19 GhcUhikrlan\ Goitnda 1 L R 17 Mad 186 Sections 

235 ami 244 of the C’lvil Protiduii Cotio ilso suppoit <in contention 

r 4b the hens ot the nioitgarOi we luiy sue for le iomption at any lime 
, within sixty yens iitich J48 <1 tlioLimitition \<t (XVol 1877) This mit 
lias been hiuu(,ht witinn twelve veais iftoi the ditj f tiie moitgine and only 
uineyiats siniotl e bilu in l^SO to the (Kiendiiit 
y Ah to acquH sconce \^e roly on TaswaHlxpa \ ixnnii, I L It 9 Bom , 86 
bhaovnttv kondi 1 L K, 11 Boin 279 liamhhat\ Lahnhhat,! Ij it, IS 
Bom 250 Aba V Dhmiu liai ILK 19 Bom 27G 

[427] (with/lay; 'i hhatc %aCiG M appeared foi the 

Respondent (Defendml) The nioitgagoi «■ equity of ledomption was bold to 
the defend mu at in execution sde Tin sile gavu him la tbsolute title to it and 
theplnntiHs as hiirs of the nioii|,agui hive no cl urn It is illugod that the 
more failure of th i dec lee holdir to give the pliintitis notipu uf the intended 
sale undoi section 248 of the Civd Pircclure Code makes the sale null and 
void as against them We rout end that (he orai sioii w is i tneie irregularity 
of piooeduie ind that the doft ndant is puiohasei it tho sale is not iffeoted 
by It He is not bound ti sen that the piocoocbi t aro regular- Jieua v Ham 
Ki^hdi LR 1 j Ind A|) lOh ILR ilCal IH \alhallart\ Jamm, h Bom 
U C R p 17 (a c 1) The sale to hi n was duly rootnmodand a cortihoate 
> wa gi intcd and thu defendant got a complete title The plaintiffs mthis suit 
^ really snek to set n-vicli the sale, but a more incguUrity ib not i sufficient 
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Agurmt im rtgigei ude m oi faixty nars 
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property mortgaged 
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I lime frein which period begina to run 

^Vhe.n the right to redeem or to re 
cove r possession accrues 

<• 

hr ividt d that all eld ms to redeem 
arising under lubtiaments of moitgagi 
(f immoveable property situate id 
Krilieh Burma which have I eon 
e^xiculed before the first day of May 
IbGS bhall be governed by the rules 
of limitation, in force in that province 
(immediately before the same day 1 
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{*roun^ io set }t aside once it has been coniitinsd -Kt<ihory Mohm Roy ▼. 
ilahjtned Mujaffar Ho%setn ILK 18 Cal, 188 &ui7/anna v Durqt, I L B . 7 
Xiid , 258 Notice to peisom in possession is sufiititnt Iraunno Chundei v 
Kitito Ghytumo, 1 L, B.lCal 312 Janaki v Dhanu LxU, I L B, 14 
Mad 451 Section 234 of tho Ci\il Pion iluie Code is poimissive and not 
iQindatory If applies ooH when fho pi op itv sought fo ho iftidpd is in the 
hands of the leg ilrepiosentative Aba\ I)h itdti i I L H J 9 Kora 276, 
Aunhamnuui y Kutli I L K, 12 Mil yo Th notice contemplated by 
section 218 is lequited tobe c<ivon when ex icufnn is sou lit it,i,ii)bt the legal 
representative, but not othtiwiso 4/ v iJh win Lai J L K 19 Bom , 276, 
Utraihundv Kastufehand ILK 18 Boin* 221 

If the plaintiffs vicia diinmhod h> tne silo tliei shoull liivo ipphed to 
set it isido under sefti n tlJ of the Civil Pi icudiiio Co ie 

Macpher%onin reply —Thcie is i ilistiiir*-! in hdwoon in iilo'ility and a 
nuie nrogulaiity -frttdharit Lull v h tvloo Lill L it I In 1 \pp 4 

puiohiset ata\!ouit silo is bound ti inquiio \\1 3f ui ttio jii ipei 1 gil ro| risen 
tilui'' of a deceased luclniiient dobtoi no inf jtinod of pioio line’s in execution, 
so that they miy hive in [4281 oppntinnty of Imn^ lietrd 4 feci « holder 
can acrcidtng fo boction 231 of th i Civil Ptocoluro C ido, got it tho pioportv 
of tie indgmont*debtoi oiily fhiou fi Ins lu, il lepitseniitiio Thn is made 
ch ai by tho ch ingo m fho I iiigui e of sc (fion 210 of the L o lo of 18 j 9 Ihidei 
that socLon the deireo holcloi could got ii the pi ipoity witlion*^ tho Itgil re- 
pu sent ill e homgmilea piify Tiie i Is cstito of fho decoasjd aie 
omitted fiom soctio*' 234 of tho piobont Code 

SoclioD ill of tho C'de applie'> only fo i luiteml iiiogulii ty lu publish* 
ing 01 con luctiug the Sill Ttii-> soilnn does not ipply to i iit il iliegility 
Vilnch ( iiinol beimod by my epiinbU i msidoiatiun Suction 2ib of the Code 
m ikc s it incumbent upon tl i C ouit 1 1 issuo notice to the leg il rt pi esontativo 

Farran, C J -Tins was i suit by Lrivi and tho sou of Tukais who 
arc the hens ofNigippi docoi'^ed ti rocleorn i inoitgigt o* foui -.unoy 
nunibois fiom the defendlut Malkiijuu the sou of Sibiiiii|.pi tho oiigmol 
n ortgigee 

The questtons to he deoiled in tho ippoal lu (1) wl eC ii the sile 
certificate of tho equity of redemption gianted by Iho Couit tiSidiimsppa 
leg illy convoyod the equity of 'oaoniption in tho uioit„i„(d piomisos ti biiuso 
as to extinguish it, and (2) \ihc‘'lioi assuminf that not to 1 o the case, 
Sidramippa acqaiied i titlo .by Catoiipohoi icquic-icenco on tho put of the 
roprosentatives of Nat^appa, or by hmitition, fo the equity of lodc nption so as 
to preyent their now redeeming 

The facts which give use to the* former are tl eso In Maich 1877 
Nagippa mortgaged the ioui suryov iiumheis in question to Sidiamapia the 
father of the defendant Sidtamappi obtained possession nnioi his moitgigo 
In tho month of Tune folio Mtig one IT irmi iiit Vifli il ol t iin« d i nioii y dccice 
m the Coart of the hnnordinato Tudgo ithhilipin i *iinst Nnf ippi, the 
priimipal debtor, and his son in liw Yymkip} i in** smety Ni^ippiclied 
soon after the docsee and hef ire piociodin^'s in exicutisn of it hid hi on taken 
He left two daughteis Liava and lukai i ind utsn a s<pirated nephew 
Bamilingi On the death of Nagippa iccoidingly the equity of redemption 
in the moitgagel piemises devolved upon 1 ^ diugliteis Hi iva. and Tnkava 

[429] After Nagappa e death, Hinmant Vifhal ajiplied nndei ection 234 
of Act X of 1877 for execution of his decree igaiust tin defendant Nagappa, 
deceased, hjr bis heir end nephew Bamalinga, to recover Bs. 6d'6-2 by th«i j 
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SbUaohment and sale of the foar survey numbers whieh had been mortgaged to 
Sidramappa The application was also headed with the name of Vyankappa, 
but no execation was sought against bis property. The Court directed notices 
to issue under beotion 248 of Act K. of 1877. Bamalinga was, it appears, in 
' possessiuu of a house which formed portion of the estate of Nagappa. He 
appeared in answer to the notice to him, and stated that he was not the heir 
of Nagappa, but that Erava add Tukava were the heirs. Ha was informed 
by the Court that the plaintiti’s application was against the property of 
the deceased, and that, if ho had any interest in that sought to be attaiohed, he 
should take steps after attachment The attachment issued, and it wUS follow¬ 
ed by a proclamation for sale, in which the defendant was described as 
'* Nagappa, deceased alter decree, lion Kamalmga, ” and the interest to be sold 
was described as that of “ Nagappa, deceased, his heir Bamalinga " Sidramappa 
purohasod at the auction sale, and a certificate of sale was granted to him on 
the sale being confirmed. He had given notice ot bis mortgage, upon which 
be alleged that Bs 3,680 weie then due, and the sale took plao^ subject to it. 
The oortihoito of sale described the interest sold as that of ' the deceased 
Nagappa.” Foiraal possession was given to the purchaser, but he had already 
beeo, as I have said, in possession under his mortgage. 

Theseotiuos beating on the question before us are identical m Act X of 
1877 and m the piesont Civil Proceduio Code J may, therefore, troat the case 
as though the proceedings in oxeoutton had pioceeded under the latter As 
these sections have given rise to diiierent and soniowhat irreooncileable views 
it will be desirable that I state tlie teasons tor my decision in some detail. 

Now in appioaohiiig this subioct it ib well to have before us a clear percep¬ 
tion ot the position ot the judgment creditor of a deceased person in relation to 
the pioperty and to the representatives of his deceased judgment-debtor. A 
meio monov decree creates no lien upon the property of the judgment-debtor, 
but it [430] renders every part ot such property liable to be attaobed and sold 
in execution of the decree. Its otiect is explained by the Privy Council in 
Mtrza Mahomed v The widow of Balmakund, L. B, 31. A.. 241. At page 248 
of the report thoir Lordohips say ” A judgment does not* vest in a judgment- 
creditor any portion of the property of his judgment-debtor. It gives him a 
right to have the judgment executed, but until execution the property of the 
judgment debtor does not vest in the judgment-creditor simply by virtue of 
the judgment That ib so according to the law of this country, and it is also 
the case uiidet the Code of Civil Pi 9 ccdu;’e, ^ * *, which is the law in 

foroo lu India ” Their Lordships were then spdaking of the Civil Procedure 
Code of IKui), but their romaiks apply a fortiori to the present more definite 
Code It follows, as was there indeed ruled, that the property of a deceased 
judgment dobtoi devolves upon bis heirs free from any lien in tiieir hands, Lut 
subject to bis judgment and other debts, and liable in th^same hands to be 
attaobed and bold in execution ot the decree already obtained against him, a 
decree which can be eufoiced by following the procedure laid down in the Civil 
Prooodure Coda and in no othoi way. 

The deotee, howovt>r, does nfit by the death of the judgment-debtor cease 
to be operative. It does not, like prooeeduigb before decree, dbate, but oontioues 
as it wero a living deoroo, which without revival the judgment-creditor can 
enforce. The \iews enteituned upon this subject m the other High Courts 
^ havo not been uniform (see b4eo Trcaad v. Mira Laf, 1. L. B., 12 All., 440, where 
the oases ate ooUected, and Ertihnayya v Dnnma Begam, I. L. B, 15 Mad., 
, 309, and Aba v Dhondu Bat, 1. L. B., 19 Bom , 276, where they are again cited), 

e but it waa ao ruled in this High Coart in Gulndtdat v. Bakthtnan, L L. B., 3 
latf' *Aki ' * , 1 'J 
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Bom., 221. which has beeo always followed here. The Legislakire has also 
recognised it as the correct view of the Code in Act VI of 1892. Accordingly 
it has been held in the Bombay Iligh Court that after decree it is not necessary 
to place the representatives of a deceased jadgment-dobtor upon the 
record —Hiraehand v. Kasturohand, I. L. H., 18 Bom., 224, which followed 
an earlier unreported ruling, confirmed on appeal, on the Original [*8t] 
Side of the High Court. Notice to tlie representatives is ail that the Civil 
Procedure Code requires before execution is issued in such oases. Section 248 
of the Code places a deoree where a year has eispsod since the last proceeding 
in execution and a decree in eases in w lich the judgment-debtor has died upon 
the same footing. S duty is imposed on the>Cuurt to give the requisite notice 
before execution 'issues in either case. The procedure to bo adopted in the 
case of the death of the judgment-debtor wliere execution is sought against 
his property is that laid down in soctiun 234 of the Code. To my mind 
it appears to be the only way in which the decree can bo enforced The 
Code of 1859 nrovided (section 2J U) that an a])plication fur execution could be 
made against "the estate” of a person dying Hli>er decree against him, l)ut no 
such provision is to be found in the present Code. The argument that snob 
a decree can be enforced by giving notice to tiie person in possession of a part 
or even of the whole of the property of a deceased judgment-debtor, as to 
Bamalinga or SiSramappa in this case, seems to me to ho without warrant. 
The cases cited in support of it —Pfoimnuo Ghunder v. Kn%U>, I. L. E., 4 Cal., 
342, and Janakt v. Dhanv ball, I. L. R., 14 Mad., 454—were oases where a 
wrong legal representative was sued to decree, and ofi'ect to a certain extent was 
given to snob decree, and wore of a very peculiar nature To mo it apsears that 
where the Legislature has indicated a mode of procedure in a given case, that course 
of procedure, and that only, can be pursued. The necessitv of having the legal 
representative and not a mere stranger before the Court in cases of attachment 
is pointed out in Abahamjt Daoojt v. i^athwaEallya, P J.. iH7H, p. 190, though 
that judgment may have gone too far in saving that the Code requires him 
to bo placed upon the record. Tlio case of Cnathakclav v Oovtnaa. J. L. R., 17 
Mad., 18G, is also an authoiity U))on this point. The legal representative in 
whom the property of the deceased is vested is the person iiiteru.sted in seeing 
that it shall not be attached and sold impro|>eriy. Section 234 accord¬ 
ingly provides that if exeeution is sought in cases where the juilgment-debtor 
is dead, application is to be made to execute it against the legal represenative of 
the deceased. The Court then is directed b> section 248 to issue £482] a notice 
to such legal representative to show cauap why the decree should not be executed 
against him. On no sufiQcient cause being shown, the Court hball order the 
decree to be executed (section 249), and then it shall issue its warrant for 
execution (section 250). The execution-creditor is, when tlieHO&teim have been 
taken, in a position to attach and sell the property of the deceased though it 
is then vested in bjs legal representative. The object of giving notice to tlie 
legal representatives'is not stated in the Code. It may bo, not only to rnablo 
thori to show oanse why the deoree by reason of its being time-barred adjusted 
or otherwise satisfied should not be executed at all, hut also to give them an 
opportunity of satisfying it before execution i^ues and thus pieventing the sale 
of all or any part ot the property which has devolved upon them. 


The words of section 248 being imperative “ The Court shall issne a notice 
it appears to me to follow that, unless such notice is issued aftd the representa¬ 
tives of the judgment-debtor are given an opportunity of showing cause against 
the enforcement of the decree by execution, a warrant to execute it issued and 
an attachment levied under eneh warrant and a sale held inpnrevanee of item 



Pnformal and irregular, and that the legal representative U entitled to have the 
t same set aside as of right if he applies in time and an interest shperior to bis 
lhas nob supervened. It does not appear to me to be material whether the notice 
^has not issued at all, or whether it has issued to a wrong person, whether he 
^he a near heir, not being the legal representative of the deceased, or a stranger. 
■ The result to the legal representative is the same in each case. 


’/ The further question, however, arises whether the several proceedings prior 
■ to and inolnding the auction sale are in such cases absolutely null and void, or 
whether they arc not, though liable to be avoided at the instance of the legal 
representative of the judgmeut-dobtor, valid until set asipa. The latter is. I 
think, the case. The proceedings and sale, if not challenged within the time 
.■which the law allows for that purpose, "convey title to the purchaser. The decree 
is, as I have shown, a living decree; the formal stops have been taken to 
sieffeot a sale under it; tl^e pro-[433]porty attached and sold is property 
liable to bo attached and sold under the decree; the law confers upon the 
Court the iurisdiction to sell. All is complete save that a person who ought 
!^to have had notice of the proceedings has not been notified. 1 can see no 
V reason for holding that on that account the proceedings are a nullity and that 
nothing passes under the sale. A decree passed without summons served on 
‘ftbe defendant is not a mere nullity. 1 see no reason for holding that an 
border to issue execution is on a different plane. The legal representative can 
^ nbjeot and set the order aside, but if he does not do so, I think that the sale, 
,, confirmed by the Court, conveys title to the certified phrchaser. 

f'. How, it may well be asked, can a pnrchaser know w'hether a notice under 
?! section 248 has been issued or not, or if issued, whether it has been duly served. 
^■To use the language of the Judicial Committee of the Privy Council, " To hold 
, that a purchaser at a sale in oxecutiou is bound to inquire into such matters 
r would throw a great impediment in the way of purchases under executions ” — 
v' Bewa Mahlon v. Ram Eishm ^ingh, L. R., 13 1. A., 106 at p, 111 ; I. L. R., 14 Cal., 
.18 at p. 25. No purchaser would be safe who purchased the property of a deceased 
judgment-debtor. Again, how, if he inquires and finds that the notice has 
. been served, is he to know that it has boon served on the Vfoper person though 
served upon the apparent heir. A will appointing an executor may subsequently 
t be found. There is no security for him. Consider, then, the position of the 
legal representative. As a rule he is not damnified at all. The property of 
the dead man is made answerable for the debt of the dead man. If the legal 
\ representative objects to this, he can come and set the sale aside. This affords 
c him full protection. Is he to be allowed, when the estate which has devolved 
; npo’’- him has had the benefit of the sale proofieds of the property sold, to fold 
bis hands for twelve years and see whether the property will rise in value, and 
'.' then if it does, to evict the purchaser? I cannot bring myself to believe that 
C snob is the law. 


As to the procedure which the legal representative Aan adopt to set aside 
the proceedings, it would, I think, be rather a straining of language to say that 
his case falls within section 311 of the Code. That section is found in a 
division of the Code which re-[434]lates to sales, as to the mode of publishing 
land' conduoting which elaborate rules are laid down. S^^on 311 provides that 
■' the decree-holder or any person whose immoveable prope^ has been sold may 
■'apply to the Cov^t to set aside the sale on the ground of a. material irregularity 
' in publishing or%onduc|iing it, but such sales shall not be set aside on those 
grounds unless the applicant proves that he has sustained suhstantial damages 
• by reason of suoh irregularity. In such a case as the present there is nothing 
pnbU^hlng.et n^u^ng t]be sale.. The JiffliiOlifiKjtop taken is long 
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oatiOlf of tke sale. It goes back to and attacks the Validii^l 
of the order under which the sale is held. An ex parte order has been made,'): 
which ought to have been made after giving the party whose interests have beem) 
affected by it an opportunity of showing cause against it. Such an order may^ 
of course be set aside by taking the proper steps in the suit at any rate until th^ 
sale is confirmed— Ramesauri Dassee v. Doorgadass Ohaiterjee, I. L. B., 6 Cal.i'| 
103; Krisknayyav. UnnissaBegam, 1. L, B., 15 Mad., 399. Until confirmatiooi 
the rights of the auction-purchaser are inchoate and incomplete—section 31A^ 
After confirmation the proceedings can, I apprehend, only he set aside by suith^ 
The provisions of section 244 do not, I think, apply, as the purchaser is not (^| 
party to the suit. jVs to the necessity of a suit in cases not provided for by 4 
the Code, see Mirza Mahomed v. The widow of lialmakund, L. E.. 3 1. A., 241..:1 


In the present case the legal representatives did not come in before tha>.| 
sale was confirmed and seek to have it set aside. It is contended that it haa^l 
become absolute as against them on two grounds—(1) Because Sidramappa was k 
a bond fide {purchaser for value whose title on confirmation became absolute.4 
(2) Because the plaintiff's right to set aside t'.te sale has become time-barred, f 


Mr. Inverarity for the respondent in support of the first ground contends 
that as a purchaser at a Court’s sale cannot be disturbed by reason of the decree - 
under which be purchased having been erroneous and subsequently to his 
purchase set aside— Nawab Zain-iihAbdin Khan v. Muhammad Asghar AU 
Khan, L. B., 15 I. A., 12 ; Gir-iiZ6}dharee Lall v. Kantoo Lall, L. R., 1 I. A., 
321,—so a bond fide purchaser is not bound to inquire whether the attachment 
proceedings under which the property has been put up for sale have been regular 
or not. He relies on Eewa Mahton v. Bam Kishen Singh, L. R., 13 I. A., 106; 
I. L. R., 14 Cal., 18, where their Lordships say (p. Ill):—"A purchaser under 
a sale in execution is not bound to inquire whether the judgment-debtor bad . 
a cross-judgment of a higher amount any more than ho would be bound in an , 
ordinary case to inquire whether a judgment upon which an execution issues 
has been satisfied or not. Those are questions to be determined by the Court ' 
issuing the execution. To hold that a purchaser at a sale in execution is bound 
to inquire into sqch matters would throw a great impediment in the way of ■ 
purchases under executions. If the Court has jurisdiction, a purchaser is no, . 
more I ound to inquire into the correctness of an order for execution than he 
is as to the correctness of the judgment upon which the execution issues.” 

I am inclined to yield to that contention notwithstanding the decision in ' 
Baswantapa v. Ranu, I. L. R., 9 Bom., 86, relied on by the Advocatp-General. . 
There the decree was obtained against the wrong person as legal representative, 
and it was held that it could not be executed against what was in fact the ' 
property of the true legal representative. The distinction is pointed out in 
Natha Bari v. Jamni, 8 Bom. H. C. Rep., 37. 

It is, however,unnecessary to decide this question, as 1 thick that the second 
objection must prevail. Whatever may be the legal limitation within which 
the representatives of the mortgagor could have brought a suit to set aside the ’ 
sale to Sidramappa, it is plain that it could not extend beyond twelve years, ] 
and even now no suit has been filed to set it aside. The present case does 
not fall within tjie ruling of Bhagvant v. Itondi, I. L. R., 14 Bom., 279. Tbe'.f 
defendant does not rely here upon adverse possess'.-n, but upon the title which * 
the plaintiffs might at one time have avoided, but which they have not taken -Z, 
the proper steps to impeach. It is found that they knew of the sale. It 
certain tfiat they were not purposely kept in ignorance of it. In deciding in thie]]^ 
manner I am not ruling, so far as I know, in opposition to any reported oase^t^j 
[136] In Sahdeo Pandisy v. Ghcairam, I. L. B., 2i CaJU, 19, the Judges no doubk^ 
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%sed expressioos tondiog to show that a sale 'without"'notioe io circumstances 
flike the prosant would be wholly void (as did also STRAiaHT, J., m Imam un- 
V Liakat llusain, T L K, 3 All, 424), but this was not necessary for 
tbo docisK D and the casHS upon which they relied did not go to that extent 

It I*- unnocessary for me to consider the question of estoppel and acquies* 
oeuf 0 i have felt doubts as to whether the decree could have been supported 
upon these grounds, and hate, tbo>otore, dealt with the broader issue. 

Parsons, J —There is no dispute about the facts of this case 

On the 28lh Match 1877, Nagappa mortgiged the proport\ in suit with 
iposRoasion to Sidramapp,*, the lotendint On the 27th June 1877, one Hinmint 
obtained a inoncs decree agiiiist Nagappa Nagappa died some tune before 
November 1878 On tbo 22nd Novombei 1878, Hinmant applied to have his 
decree executed against Nagxppa deceased, his heit and legal representative, 
his nephew, Kauiltng xppa A riotu o was issued undet set tion 248 and set ved on 
Batuliugappa, who appeared and said that ho was not the heir ox legal lepie 
Bcntative of Nagippx as the latter was separated m estate and iiad left two 
daughters, Urava and Tukxva who woio his legil lioits aud repiesoutxtives 
Nevertholes the Court allowed oututiou to pioouod, thopiipeity wis pio 
claimed as that of ^Nxgappx, deceastd, his hoii and iegxl representxtive 
Bamlingappa, and it wis old aud purchxsod bidiamappi on the 11th 
October 1880 

The plaintitis as the lugx) huir^ and lepresontatixxs of Nagappa ha\o 
brought this suit to leduern the mortgage of 1877 aud lecovot possossum of then 
propeitv There is no question hut th xt tho) aie the n^htful heirs of Nagappa, 
and that Kumhngippa was not, aud the suit is brought within twelve yexrs of 
the sale, having been hied in 1SS9 

The point that arises is this - Does i pui chase at a sale in execution of 
a more money decree cuuvo\ any title to the purchaser wlien the applicxbion 
to execute the decree has lioun inide agiinsb a peisou other than the Iegxl 
representative of the de [437]ceaBed judgment debtor, and no nutice'under 
section 248 of the Civil Piucudure Code his been given to the legal reprebent- 
ative? Id m^ opinion the question must ho aiiswmed in the mpative 

My hrst pioposition will be “Ihe oni\ mode m which a ducioe holder 
(I am speaking of money doeioes unl> thrmgliout) can execute his decree after 
the deith of the judgment debtor is hv appliiation to r\< cute it ag xinst the 
legal represent xtive of the dr ceased as provided in s'ction of the Code ’ 

''A judgment does not vest in a judgment (i,edilor any portion of the 
property of his ludgment debtoi Ic gives nun the right to have the judgment 
exeout 1, but until oxeiuviou, the propeity of the judgment-dobtoi duos not 
Vest ID theT judgment cieditor ‘'inply bv virtue ol the judgment’ —Ahrzo 
ilahomid V The u*(Iou of lialmak i id, L H , J I A , 241 This decision was 
passed under the Code of 18x9 and applies with greater fordo to the present 
Code which has taken iw ly the power of proceeding against the estate given 
by section 210 of the ( udo of J859 On the ciealb of a judgment dobtoi his 
estate vests m hm legal ropiesentative alone, upon whom alone also devolves 
the duty of paying the debts whetlier due on decrees or otherwise, and it is 
clear that that estate cumiot be made liable except by proceeding against the 
legal representative It is said in Af>rahamjt Daooji v Nathwa Kalli/a, F J , 
1878, p 190, citing Lekraj Hoy v beeharam J/rsier, 7 Cal. W B, 52 " Jt 

is manifest from section 23 i that there must hu some person on the record as 
representative of tbo deceased defendant before execution can be had against 
the estate which belonged to that defendant at his deoeale. Execution against 
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finch estate cannot be had otheiwise " It ib held in BamascoM v Bagtraih*, 

I L B, 6 Mad., 180, that the letirosentative of a deceased judgment debtor . 
ought ro be brought in in the case, and that sale could nut legally take place 
without some person on the recoid lepresentiug the deceased, and again in 
Kuthnayya v Unnisia Legam, I L R, 16 Mad , 399, tint thepropeity might j| 
be liable m the hands of a legil lepioscntative, but th if the i ight, title and 
inforest of a deceased peisoti could not bo soW lu SAco I rasod v Htra Lai, 

1 LB, 12 All, 44U, ilixii, C I it pigo416 sa\s II at the tune of 
[488] the death of the judgnient-uuhtoi Iih propeity is not unnot attichment, 
the judgment creditor must (excotitin the taso of a deoric under section 89 of 
the Transfer of Piopbrty Act) piocoed under section *J1 it hedisiits to execute 
his decree against propoit> which was of tbu jurl^^niunt dobioi in liis lifetime 
and which came into the hands of his 1 <j 1 it prusonticivo it his death ' 

My second piopositiou will ho Not c niv must thoie ho an applic ifion 
against the lugil loino'.entitive hut them must be i notic i iisucd to him ‘ 
Section 248 liuporativoly lequiie-. tlii'. to ho ^ono Tlol’n\\ Council in the 
CISC above cited — Mahomed \ Ih nilou (t jiltnikund L H d I A, 

241 it pp 250 1,—spoik of the notice being no cssar\ iiud say tint plaintiff 
could pot hive execute 1 the dec roe until he had ion notice Pho High 
Coi rt it Oilcuirta hive held tint the omission to ,i\o the notice required by 
the s»-ction to bo given lu the judgment debtor icn lors the whole of (ho execu* 
tion proceeding) altogether bid and incffocfutl to bind the )ii(kmont dohtoi so 
that tho alu could not bo susi urn 1 '^ahdc) I and< tf ^ <}h s/ra?n, J L 11, 
21 ( al 19 To the sime oifoct is thedocision in aames’iU'n Dasseev Dooiga- 
da'>s Chatletjfe,! LB 6Cil 101 lu Jm tntun nis^a htbi v Liakit Ilusatn, 

1 L H d All, 424, SirmCtUJ 1 <■ i\s Jt certainW rlou'. ipjeai toinethat 
tho sale wis void ah initio is being liol 1 in puisuanco rf i wan int lot execution 
iirogularly ind ilUgath ''tinted igiinst tho log il i epic sontatne of a deceased 
pnr.3in wlio has hid no opportunity of showing c luse why it siiouid nut be 
isbuod Sucli i procooeluig wis is much ultra viia as it w mid have been for 
the (''iiirt trying the oiiginil suit to pi s a deoiee t, in st i pc ison not a paity 
to it Tho provisions of sections 24H and 219 stem ino jicremt t >i il to re ciuire, 
as a condition precedent to the issue of i w at rant for executic ii of docieo, that 
tho legal representative of a rlecoised judgment dchtoi shuuli up m notice duly 
given, nave an opportunity of showing cause indnithesimi cc*. Pi* vRsoN 3 , 
siys “The opinion oxpiossed by the Cilcutta H gh C c urt in Jtasste 

V Doorgadait Chaiterjf, 1 L B b Cal, 101 that tho (mission to give 
fhe notice requited by section Jf8 lo the julgmont liihtii affects the regu- 
[439] larity of the sale, and tho validity of the outuo execution proceedings, 
appeals to me to be indisputable 

My third proposition directly arises out of the two iuimor ones and is this 
When a person^other than the legal represent iti e has boon pioceedod ig vinst 
in execution, and DO notice has been given to the legal represent at ivs iny 
sa'e that may take place is a nullitv and has no valid oi binding tiHoct on the 
estate of the deceased in the hands of tho logil lopiusout itive 

m 

1 can see ncf practical difference between tlii>- c ise vnd the ca'ne where a 
stranger is joined as the legal repiesentativo of i p rvin who has died before 
deciee The law m the latter case is cloai Jt behoves an mfetidmg 
purchaser to sue that the person sued as c ropiusentative was really tho repre- 
fientative o' the uebtor deceased, since by sale of the dei ivod interest (which is 
no interest) of A, the. real interest of B, the true lepresentative, cannot in 
general be affected "—Baswantapa v Banu, I L. B, 9 Bom., 86, 
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On the (lo4th of a judgment debtor his estate vests in his legal represent- 
? ative, who alone has the power to deal with it By a notice given to the latter 
f he and the estate become bound by the order of the Court, but neither would 
^ be in an> way bound by a notice given to a stranger A person, who buys 
what wah the property of A sold b> older of the Court, after due notice given 
to li As legal representative would no doubt obtain the title both ot A and 
U IS it existed at the date of the sile but even he would not obtain the title 
of A 18 it existed at the date oi A s death, for it then vested in B, and B may 
have dibpobod of it in the meanwhile Similarly a pet son who bu>s what was 
the propirtv of A sold b\ oidor of the Court ifter due notice given to 0 who 
IS not A s legil lepresentitivo, wopld onh obtun the tith* of A and 0 as the 
same existed at the date of the sah That of couise would be no title it all 
for A s est ito had on his death vested in B, and C had no title at all in the 
property Theie is no baidship in this It is purelj a ease of caveat emptor, 
the would he purchaser Ins to see that the pei lons whose interests are put up 
for sale are the real owners IJo has full [440] inform ition given to him m 
the pioclamation of sale as to who is the deceised judgment dehloi ind is to 
who has boon joined and noticed i*- his legal leprescntative and it is his duty 
to enquire into their title If he wore doihng out of C luit for the purehabo 
of the piopirtv, and won to pur hiso fioin a person otbei than the kgal 
representative ho would acquire no good title The Court gives no w iirantj 
of title and I fill t* see how a silo h\ i Couit cm p»s ibh convey a better 
title than the persons namod as the peisons whose mtercsls iro (o be sold 
could thoinsch IS give Thoio is nothinc in the decision of the Pi ivy Council 
m liewa MaJitmi \ 1ta}a Kistun Stveh I L B 14 Cil J8 opposed to this 
view The ir Loidships s.i\ fp il i) If the Court 1 as jurisdiction a puichasor 
IS no raoio bound to cnquiij into the correctness of ui oidoi tor exocntion 
than ho IS as to the correctness of tlie ]ud{inont upon wInch the execution 
issues The C >uit Ills jurisdiction to soli the estate ot A iftor it has vested 
in his legal represent itivo on propei piocoodint,s being tikeu against that 
legal leprescntitive but it his nut jutisduiion to sell that estate on proierd 
ings tikon against i s^rangei In the httoi ciso it has onl> junsdiotion to sail 
what it purpoits to sell vte the ostite in the hinds ol tl at stimgor, and if 
that turns out to he no os’ito it lU it i*. the look out of the puichisoi It 
would bo contni\ to first piincij les to hold that a mans pioporty could he 
validlj «old aw iv from linri in piococ dings tiken holnnd hu hack and without 
hlB knowledge iiid without his being in in> wa\ lepresonted in them 


M> fouitli pioposition results necissanly I think from the third, and 
IS this 


The legal repicsoutative can bring a suit to locovei the property sold so 
long as his light to do sa h is not become haired by the law of limitation, that 
18 , by tweUe vtais adverse possisbion on the put of the pmehaser 


It IS obvious 1 think that he is not obliged to apply to the Court to 
bot aside the bile n lii sc*ctiun 311 Theio may have been no irregulaiity 
m publishing Ol con hii ting the sale Neither would he be bound to sue 
to sot abide the sale ic i that couH [441] onlv be if he were affected by I lie 
sale lleie the Bale is an absolute nullity so far as legards'his pioperty for 
the Couit did not putjoit to sell his interest m that property Moieuver, he 
might not oven know i f the sale and his po>schsion of the property might not 
be attempted to be disturbed until long after the expuation of the year which 
would be allowed to him to bring a suit to set aside the sale Hib right to 
reoovei possesaion would I think, oleaxly subsist until the purchaser had by 
adverse possession cured the defects of his onginal defective title and gained a 
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good title by prescription Until then the real owner would be entitled to treat 
the purchaser as being what indeed he was, no more than a trespasser. 
As authorities for this propoiition I need only lefor to the oases mentioned at 
page 142 of Starling’s Indian Limitation Act (3rd Ed) 

The lower Court seems to think chat even if the sale was not legally bind* 
ing on the appellaits, they booimn bound bi thoir acquiobretice in it There 
is, however, no finding that they poisonilfv had any notice of the intended 
sale, still less that they pul forward liamhngappi as the leprosentitive of 
Nagappaso as to deceive and misleid the oxocution cieditor or the puiohaser. 
At the most, ]f it,be ashumod tint tht>> did know oi the mlo, theie was 
(luiosoenoo, and mere quioscoiKu could not depii a thorn oi tht ir legal rights, 
bee Baiwmtapa v Banv 1 L R , Itom h6 There is no estoppel which 
alone would deprive the plaintiffs of tbeir tight to sue to locover tho r pioperty 
Fot these reason** I am ot opinion <hit tho pUinlitfs have not lost their 
light as owneis of the equit\ of ludemptiori ind t it the defendant h is not 
acquired the*samo I v the sale and putt h iso m ISSO, tnd 1 wouH iciciso the 
deciee and remand the cise for an account to he tikon ri wiiit is du« on the 
mortgage and for a determination of tho amount that the ]>liintitts lunst pay 
in Older to redeem tho plopo^t^ \s, however, 1 have the m’dor^uno to differ 
fiom Lbo learned Chief lustico onthefouith piopositiun onR foi we agree, 
J think, on nil tho othei points m the case the appeil must ho icfoired to 
other I'ldges undei section £»75 of the Code 

IM?] lb< case b ingthui rt t erred ut der s< it ion >7) oi ihe Civil Pr eul lire ( ode (4r‘t 
\1V of ISSi' it cimc 0 1 for trguiucali b Ton a full 1 oiicbt uip i < 1 of lAliliINl CVNDY 
aod Banadi J7 

Maephn^on {\cUnR \d\or ito (tonoial with Naraiynii f C h inlavarka)), 
for the Appullints (riiintitlsl ^\u submit tint the silo to the diiendint was 
whoUv void—not voidable Void ihiu i ioeecduit,s nu tii iso winch the paitios 

cm elect to carr\ on But in tins proceeding the pliintifts wlio are tho legal 
repieaentativos, wore not paitios md could not elect \athi llan\ Jamm, 
8 lion* li C Rep, d? Haswantapa v hanu, 1 L 11 *) Loni bu Sahdto 
Pandey v Ghasifam I L It, J1 Oil, 19 Wo admit th it we. c ould have 
brought a suit to set aside the oseeution prucccdin.s but tlie f ict tint wo did 
not do so does not destroy oui title A suit t) sot aside tho silo would be a 
suit for a mere docliration and not a suit for poosossion \s to the distinction 
between illegality and an IIroi-ularitv, v Neuf,!* I ISSl p Ju Ardtsar 

The Secretti?y of Stafe, 9 Bom 11 C Rep, 177 at p 197 No notice having 
been given to the legal iepresontative, the Court had no jurisdicti n bo cairy 
o it the e&ecution pioceodings which weio igi'nst the wiong lurson 

Branvon (with Daji A Khare and Govardhai ram M Inpatht) for the 
Respondent (Defendant) —Eiilure to cive notuo bo the legal lopiiseutativo^ 
does not affect ^ho juiisdiction of the Court. The decree was passe 1 hv a 
competent Court, and it had jurisdiction to execute it it tho ixuiution was 
iB''ued against a wiong person, that was merely an irroguliiitv V decieo does 
not become a nullity if no summons has been seived on the defendant or if 
it has been served on a wrong person NcTti service of notice is ticated as a 
mere irregulant;^—Jagrannat/i v J h Saa%oon, 1 r R , IH Bora , b06 , hham 
Lai Pal V Modhu htidAn litrear, 1 L B , 22 Cal, 558 V puichapoi at an 
execution sale is generally a stranger and cannot bo ixpootod to see that the 
proper persons are put on the rcooid Hu is not hound to see that the proper 
representative is a party to the piooeedm^—Otrdharee Lall \ Kantoo Lall, 
L B. 1 Ind. App, 32A. What the puiohaser has to see to is that there is a 
proper ^anotion of the Court for the sale— Nawcd> Zatn-ul Abdtn Khan t« 
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Xtahanm/td Asghar Ah^h B , 15 Ind App , 12 > CMS] Bewa Mahton v Bam 
Kuhfn Singh, L B, IS Tod Av)p . 106. Ib has been held by a Fall Bench of 
Allahribui (hab if a judgment debtor dies alter the oommonoement of the 
execatiun proceedings it is not necessary to apply to bi mg his legal representative 
on fho rocoid—5Aeo Prasad v Ihra Lai I L B. 12 All, 440 See also 
GulaMas v Lakskman, I L B , 3 Bora , 221 

Tlie next question is what limitation is to apply Under article 12,'* 
Schedule 11 of the Limitation Act (XV of 1877), a suit to set aside tbe sale 
ought to boon brought within one \tdi ifter the conhiinition of the sale 
Furthei, vie siv that oui possession )i is been adverse tq the pliintiffs We 
have been in possession tor oloven yens and by the time tbe plaintiffs could 
now bnng a suit to iccnvei possession by setting aside the salo, out title by 
adverse posaoSbion will be complete 

Natayan O Chandavarkar, in leph : -The Court has no jurisdiction to 
attach and sell B’s ptoperty in execution of a deoiee against A That lule holds 
good in this cibo The diffeieme betwton section 210 of the Code (Act \iri) 
of 1859 and setfion 221 of the present Code cleiilv «bows that the legislature 
intended ibolcgil representative to be on the itcoid In the jiirsent cast as 
we weio not put on the reuoid tlio esocution piocoodings ate a nullity It the 
oases tolled on, tbeio w is iiieguUntv in tbe modus ^permdi Bictiou 248 of 
the Code is iinpei itivo Aftei the judgment deltoi s deilh thepiopeitj vested 
in Ills legal representatives and the puichisir could not t vke anything if the 
legal rtpinscntatno w is not br >ught on the locord Once the legii lejiicson- 
tative IS brought on tbe ucoid the Privy Council oases apjdy, and the 
purohasei s duty of inquirv isfulbllod by reading the dorroo and the wirrint of 
attachment and sale The Privy Council cises rnerolv liy clown that the 
puich iser need not go h ihind the dec roe \s to limit atioti we rely on hhagvanl 
Oovttid V Hondi, ILK 11 Born 979 

Candy, J —Tim ajipeal his been refeiiud under section 575 of the Civil 
Procedure Code bo the whole ajipual must now be decided not only one or 
moj:e points ou which the lud^esmiy have ditfoieJ 1 need not repeat the 
facts Tlie que>-tiou simply [444] is whether the pinntifls are entitled in the 
piosent suit to lodotin the ninitgage 

As leg lids the c juitios of the c i‘o, there is not, in ray opinion, much to 
choose between the j nities 
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It is foand that the plaintiffs were aware that the property was to be sold 
by the Court in 1880. It is also found by the Lower Appellate Court that 
defendant, who was mortgagee in possession of the property, was folly aware* 
from aooounts in his own books, that Nugappa and Biimlingappa bad been 
separate in estate; and he must have known, tliereforo, when (to use the words 
of the Lower Appellate Court) he interpleaded in tiiooxecution-prooeodiogs. and 
applied to the Court to have his mortgage-lien recognized, that the legal 
representatives of Nagappa were not on the record. 

But, in my opinion, these facta do not deprive either side of its legal rights- 
The quiescence on tjie part of the plaintiffs does not deprive them of the right 
of asserting their ownership of the equity of redumption, if it still exists, and if 
the form of the present suit is no obstacle. The quiescence on the part of 
defendant does not deprive him of the right of assorting that the equity of 
redemption has boon extinguished, or that plaintiffs in the present suit are not 
entitled to redeem. 

Tti the view which I tnko of the case, it i unnocessary to decide whether 
the Court-sale in 18*10 was a nullity or only voidable. 1 v?ill take it that 
notice under section 248 to the legal representatives was ahsidutelv necessary, 
hut that the proceedings and sale, if not challencod according to law, conveyed 
title to the purdTiasor; also that the legal representatives can object hv regular 
suit. I hold that the present Auit to redeem, brought w’ithin twelve years 
ot the Court-sale, does in effect challenge the silo, and, therefore, that the 
plaintiffs are entitled to redeem The learned Chief Justice holds that the 
plaintiffs have not taken tliu proper steps to impeach the sale. By this 1 take 
it he luuaiis that thorn should have been in the plaint a formal prayer to have 
the sale sot aside. It is on this point that I diiler from the learned Chief Justice. 
The Subordinate Judge in the Court of First Tnstanco ovidonllv regarded the 
suit as in .'ffect one to sub aside t44Sl the sale. lie said : “ Tiio plaintiffs now 
seek to set aside the purchase.” Had the plea boon raised that, tlie plaint 
contained no formal prayer to that eiloct, opportunitv would no doubt have been 
givun to the plaintiffs to amond their plaint. Nosv in tl.o present casu it has not, 
as T understand, been contended that the present (ilaintiffs were hound to have 
sued to set aside the sale within one year from the dito of the conlirmation 
tliureof. There are cases quoted by Mr. Starling in Ins notes lo aiticlo 12 of the 
Limitation Act, showing that that article would not ajiplv to a case in winch the 
plaintiff seeks for a declaration that the sale is inoperative as regatds himself. 

But it is said by the learned Ch\ef Justice : " Whatever n)a> be tlin legal 
limitation within which the representatives o^ tlie mortgagor could havehrouglit 
a suit to set aside the sale, it is plain that it could not extond hevond twelve 
years, and even now no suit has been filed to sot it aside. The present case 
does not fall within the ruling of Bhagvavt v. Kutult, I, Tj R , 14 Boin., 279. 
The defendant ^oes not rely here upon adverse possession, hut upon the title 
which the plaintiffs might at one time have avoided, hut wnich they have not 
t-'ken the proper steps to impeach. It is found that they knew’ of the sale.” In. 
my opinion, the present ease does fall within the principle ununoiatod in Hhag- 
vant V. Krmdi. In that case the plaintiff, nr 1885, sought to redeem a mortgage 
executed by his fiather in IH58. Defendants pleaded that in IHC3 I he widows 
of the mortgagor (tho plaintiff being then a minor) had sold tlie equity of 
redemption to the second defendant, who, it was found, w’as in possession as 
agent or trustee for the mortgagee, tiio first defendant. Sir C. SMlGliNT, C.J., 
said : " It is contended for the second defendant, first, that the plaintiff’s right 
to impugn the sale tp second defendant is barred by article 44 of the Act of 
Limitation” (plaintiff not having sued within three years of his attaining 
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ypiBijorifey) '* secoadly, thab (he pUiatiil’s nghb (o recover possession is barred 
^y bis (the bocond defendaot) having been in adverse possession (or more than 
f twelve before the mit 

" Now i( IS to be remaiked that this snit is to redeem this mortgage, nnder 
winch, according to the bnding of the Di8fnct[416] Judge, the second defend 
anf took possession as the legal, mortgagee, although as a fact found by the 
Court, he wis a trustee or agent for the hist defendant s father Ttie necessity 
oi impugning the bile of 1863 to the second defendant aiiseb from the second 
defendant s lesisting the plaintiii s suit to lodeein the raoitgage and is, there¬ 
fore, buhservient to that suit, and the o iso is, tlieiefoie,'inalogous to that of 
bamausM Pandey v Baghuhar Jati 1 L R 5 AH , 491, where the High Court 
held that the setting aside the mortgage deed in that case, which was impugned 
by the minor, was subseivient to the suit to recovoi the land and that aibicle 
142* and not 441 of the Stituteuf Limitation of 1877 w is ipplirable The same 
principle was acted upon with rogarJ to aiticle 92ot \ot IX of 1871- hoo 
Jftnaiboo v sha Naqar lalab kaiiji, J L R 11 Bom 82 \s lo the second 
point, the HocoDcl defendant hiving eutuied into possession as murtgagee coild 
not afttrw aids sot up an idvniso | usscssion is ownoi so is defeat tho pi untiii s 
Tight to tedoem - Alt Muhammad v haha BaLsh, 1 L R 1 All, 6f>8, 7an;t 
V Nagamma, i Mad 11 C Rep, 1J7 

It will be seen th it tlie plea of id eise possession relied on hv the second 
defendant in the abovci case was entirely di^^tinct it iva tho piei as to the neces 
Bity of tho pliintiff forinally impugning tho sale hy the widows lleie asthote 
defendint holds possession and uses the Court salu to him to defend it The 
neoessitv of impugning that silo aiises fiom the defendant s resisting the plaint 
lifs suit to ledeem the noiigagc 11 the pluntifis can justly impugn tho sale 
on tho ground tint no notice vv is given no the n under section 248 then f 
cannot see how doteudant can resist the present clum for redemption As tho 
Chief Justice Sii OUARLl'S SauciIiM said in Aloha \ ^akhatam, I L R 9 
Bom , 429 tlie u horit incu not having been subst lutullv represented, pluutilib 
equitv ot redemption must prevail 

Being unable to distinguish tl s < i<-o liom tho principles laid down in 
Bhagvant v Kondi 1 L R , 14 Bom 279 T would reveiso the decrocs of the 
lower Gouits and remind <ho case for an account to bo taken ot the rnortgige 
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[4f7] Jardine, J. :—Dealing Qrab with the chief contention, I think 
Mr. Macpherson put his argument too high when he called the proceedings in 
execution a nullity, although the Court had jurisdiction. The deci'^iono do not go' 
so far. Oghadv. Nag, P. J , 1881, p. 26, is a case of an officer after becoming » 
functus officio making an order. To such an act the word " nullity ” applies ; 
and the learned Judges after referring to Ardesar v. The Secretary of State, 9 
Bom. H. C. Kep., 197, for the distinction between what is a millitv and what is 
an irregularity say: “That which is a nullity, being Icgallv of no forehand 
absolutely void and not merely voidable, cannot be sot nside, and is by the 
Courts simply declared to be null and \oid. *' Oqhod v. Nag thus resembles the 
cases of eoramnonjudtee where the judgment is void in respect ol the authority 
or commission of the Judge. So a judgment contrary to the verdict has been 
held void, also one given in a wrong Court. These clabses of jndgments are to 
be found in Vinor's Abridgment, Tit. Judgment, and also those that are merely 
to bo set aside for irregularity or as being orreuoous. The piosent matter more 
resembles tho^e discussed in Coke on Littleton, suctirnis 4iU>, and 438, of a 
prisoner disseised or outlawed or against whom iheie was a tecoveiv h> default. 
As the law presumed that the prisoner wmb “ without intelligeneo ol things 
abroad, and also that he hath not lihortie to goe at huge to make ontrie or 
claime or seeke qpunsell,” be was allowed to avoid the judgment, hut only by 
writ of error, for the law recognized that the procedure h’ul been that of the 
lex tenet and the execution done by the King This shows the antiquity of the 
principle. Jn England a completed sale by the sheriil under wilt of fi. fa. oven 
li obtainud irregularly is eftoutual and gives a right to the purchaser * see Doe d. 
Brnmeti v. Thorn, 1 M. and S., 12/», Jeanes v. 1 V'^s Son., 194 , A/an* 

nniq's Ca<ie, 8 Coke B., 96 b, and other authorities collected b\ Mi T. Kerr 
Anderson iu his Treatise on tlie Ijaw of Execution, page The subject is 

discussed in Ihrah Ally Khan v. AMool, L. R 1. A , 116at p 125, bv their 
l.ordsliiDS ol the Privy Council, where the Sberill of Calcutta on a wrilol ft. fa. 
sold land outside of iiis jurisdiction. Treating real estate in India like a chattel 
[448] the slieritl was held to be in the pobitinn of an oidinai^ person wlio has 
sold that which he had no title to sell The inclination ol tlieir Loidships' 
opinion was, that the execution-creditor had given .in implied warranty of 

title there would he an exception to the rule ahonl chat) els ol caveat emptoi. 
They treated the sale as possibly a nullity on the giouud onL ol want of juris¬ 
diction. They say: “In the present case the subject nnlter ol the sale was 
the obtato of the execution-debtor, so that if the shcritl had had jiiriidiction, his 
convey anco would have passed the titl$. It was sololv hocaus(> ho was acting 
beyond his territorial jurisdiction that the sale became it)nper.iti\e and wholly 
ineflbctual.’' This case is oommoutod on and followed in Snndara v Venkata- 
vatada, I. L. R., 17 Mad., 228. 

The High Coprt of Calcutta has treated docroob passed against dead tuon, 
Dot as nullities, but rather as had and erroneous where there was a jurisdiction 
— In the matter of the petition of Samuel Gochiane, It Bon. L R , 330. There 
« it was held that the decree-holder having lieen tlio purchaser could not succoss- 
fnlly contend as against the assignee of tho*owner that a suit to set aside the 
sale would not lie! In Nawab Sidhee v. Hnjah Ojoodhyaram, JO M. I. A., 540, 
their Lordships of the Privy Council held that a sale obtained under Act 1 of 
1845 by fraud might be avoided by suit, and that the limitation of one year 
under section 24 to sot a^ide the revenue sile did not apply, for “ the plaintiff 
claimed a right, as it were, to confess and avoid that sale hy imposing a trust 
on the estate which passed under it,” and chat as against the plamtiS the sale ' 
ought to be viewed as a private sale. That decision proceeded partly on fraud, . 

f ^ I ' 'i. 
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Fpartlv on the rale of estoppel that a man cannot take advantage of his own 
I ivrong But there is no suggestion that the jadioial proceedings vrere a nullity, 
f As f-Aid thoie from the Duehn% of K%ng\ton's ease the sentenoe of the Court “ is 
, impoacii ible from without, although it is not permitted to show that the Court 
WAS mistikon, it miy be phowu thit they wore misled ’ More mistakes 
or luisloadings aro not appiiont they have to be shown to the Court as 
whole contrary to section 231 oi the present Code a stranger m possession is 
wiougly proceeded against in execution as if ho were a legal ropresenta- 
[4493 two—Ghathakdan. v Govinda, I L E, 17 Mad, 186 Aetus legn 
nrmim faett injurtam W'nt is nregnlar is not void, but may be corrected by 
the Comt if its aid is sought by whatever piocedure ipfilics , is, eg by suit 
to set aside a deoreu for fiaud Tlierofoie I think that the analogy which the 
Chief luslKc has taken ot a decree pissed without notice of the suit to the 
defendant i<> just 1 iin of npiiuon upon pnnciple ind upon tho oasos that 
although the act of the Court may have been uiegulir in not following section 
248, or the Court may h ive becan misled, it letied with jurisdjcLion and its 
Botion IS not a DuUit> I id ipt tho stitementiu 1 iJin Chancery Prictice 
(Ch 16 8 4) tint it is an established piinciplc' that ovoiv order and lud^mont 
midewiih juiisdiction however on oner us is ,.o id un'il it is ibscbaiged—see 
Ckueky Cromer 2 Phillips, 11.1 

The losi irgUfld (|uestiou h is 1 1 the procodme bv which what the Court 
did IS to be iinpe uhud as up m tli it hangs thocju istion of lirnit ition 1 concur 
with m> hiolher I'ANir'^ iii liuldmg tint aiticle 12 does not apply, uid that the 
suit is within tlir twelve >('ar-» Imiit—see also Finnyamma v Manjaya P 
J foi 189*5 p 395 ant( p 159 Lilchand v Sikknram 0 Bom H 0 Rop» 
139 ACT Nawah Sidhet \ Raiah Ofoodhyatam 10 M I A , 540, .vud 
also f (norally in liis view of the resptctno rights and equities of the ])irti 08 
Tho moitgigee Sliidruiimppi knew ot wlntwis hoingdine, a matter which has 
always been a circumstance ot note lie thus lest mbies sonewhat vdiciee 
holder who hH,<> puich isud at the Oiuitsile knowiig }f tlio irioguluit\ 1 
takn note also that the pliint contains v general pi lyer for roliof, itid I im of 
opinion tint the present suit is eliectiul under ill the cite umst moos I would, 
therefore, mik» the decree proposed b\ m\ biothoi Parsons 

Ranada J. - Tin chief point on which the Chief Justice and Mr Justice 
Parsons appeal to niilei lelatcs not oinuih to the fourth pioposiiion lud 
down in tho ludginont of Mi Ju'^tico PiHSON'. but to his tliiicl proposition 
They both aflirin tho necessity of haviii tliu true ir^'d lepresontative and not 
a moio straii»or hefoie the Couir incases of ittachnient piooeedmgs and they 
also hold that ii is nece*-san to issue notice to such logil leprosentative under 
saot.on [4S03 24K The Chief Justice thinks that, in the absence of such a 
notice, the subsequent sale pi neodings aie nut absolutely null, but are only 
iirogulai, and as such liable o he avoided at tho instance of the true legal 
repiescntativo not neco'-siril) h> an application under section 311, but also by 
a regular suit if binught within the time allowed l)^ law, which iieriod oannot, 
at tlio most, excel d twelve yens On the other hand, Mr Justice PARbONS^ 
bolds that, in the anvneo of a noi ce to the legil lepresentative, the sale pro* 
ceedings aro a nulhtx wliioh the legal lepresoutative migtit set aside by a 
regular suit, if such suit weio brought wittnn twelve years from the date of 
theconhrmation of tho aale As the legal leiiesontitives m this case hi ought no 
suit to set aside the sale within twelve years, the Chief Justice was of opinion 
that tho legal representatives had no light to succeed *id their present claim for 
redemption, while Mr Iturice Persons was inclined to hold that as the present 
redemption claim was made within twelve years, defendant, as the auotion- 
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purchaser, had hot acquired an adverse title by possession, and that the 
for redemption was maintainable. 


The learned Advoeate*General for the appellant, and Mr. Branson for tfaf 
respoui^ent, chiefly confined their arguments to the question whether the salo:^ 
proceedings, in the circumstances of this case, were absolutely null, or wei». 
only irregular and voidable. It is thus clear that the difi'erence of opinioxi 
relates to the third proposition, and not to the fourth, as stated towards tbOi 
conclusion of Mr. Justice Pausoks' judgment. . / 

There is always some room for rmbigiiity in the unqualified use of the; 
words " irregular ”• or "null” apart from all reference to the person in^ 
respect of whom the proceeding may bo described as irregular or null. The’ 
attachment and sale-proceedings in this case might both be regular and null— 

. regular as regards the parties to the record, and null as regards those who were 
' not parties to it. The facts of this case show that, on the death of the judgment- 
debtor Nagappa after decree, a notice under section 24B was issued at the 
instance of ^e judgment-creditor to his sep irated nephew Ramlinga, who 
accordingly appeared, and informed the Court that he was not in possession of tho' 
property sought to be attached, and that he was not the heir or legal representa¬ 
tive, as Nagappa had left two daughters, who were his heirs and [4513 legal 
repiesentatives. * The creditor, however, took no notiee of this stalemeDt of 
Hamlinga, and the Court allowed Rarolinga’s name to remain on the record as 
Nagappa’s legal representative, and issued no notices to the daughters of Nagap¬ 
pa. The sale took place accordingly, and defendant bought the property of 
which he was already in possession as mortgagee of Nagappa. 


The immediate question for consideration is thus whether, under the 
oiroumstances, the sale was onlv irregubar, or was absolutely null as regards 
the true legal representatives of Nagappa, who were not parties to the execu¬ 
tion proceedings. There was no hotid fida mistake in this case, but all parties 
had full knowledge that Nagappa's representative on the record was Ramlinga, 
wiiu disclaimed that status, and not his daughters. I am inclined to hold that, 
in respect of these,daughters, the sale-proceedings were invalid and null, and 
the auction-purchaser acquired no rights under his certiticate of sale as against 
these tbv true legal representatives, and that as against them he could only 
claim title by adverse possession not falling short of twelve years. As the 
present suit was admittedly brought within that period, I am disposed to hold 
that the suit was maintainable. 


The reasons which lead me to th'is view may be thus briefly stated ; It is 
a mere accident that the defendant as mortgagee was in this case in possession 
of the lands in dispute. A parallel case of a mortgage without possession 
might well be supposed, in which the tuortgagor Nagnppa, and after his death 
his daughters, as his heirs and legal representatives, would be in possession 
of the mortgaged property. If in such a case, a judgment-creditor of Nagappa 
had, after Nagappa's death, proceeded to execute his decree, and, without issu¬ 
ing any notice to the legal representatives in possession, had joined Ranilinga's 
name as representative in the execution pvMccodings, and tlie sale had taken 
place, at which'the mortgagee without possession bought the property, and 
then sued for possession as owner, I do not think t.'iat, in such a case as this, 
the true legal representatives would he debarred from urging that the sale con-- 
veyed no title of ownership to the auction purchaser as against them, and that 
the mortgage still subsisted intact. The sale would bo pronounced in'; 
[452] such a case to hp not merely voidable, but absolutely invalid as againstt' 
the daughters in possession. i 
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K Suppose again there was no judicial sale, but a private sale by Bamlinga to 
Khe defendant'inortgagee in possession, or without possession behind the back, 
pnd without the knowledge, of the daughters. If the daughters' rights were 
o^beyond dispute, the private deed of sale would not be held to have conveyed as 
f against them the equity of redemption to the mortgagee, who could onl^ claim 
t ownership by adverse posbession of twelve years and more. If this view held 
' good in respect of a private sale.dt should hold good a fotUori in the case of a 
judicial sale whore ttie maxim eaveat emptor applies with greater oogenoy. 

Quite independeutly of these analogies, it may be noted that, looking at 
the reasons which clothe judicial proceduie with the finality and validity that 
generally attend it, the main reason no doubt is tiiat all parties conoerned have 
an opportunity allowed to tiietu to represent their respective case before a 
‘ judicial order is pronounoed. It is this circumstance which gives the Courts 
jnrisdiotion over persons and intoiestb no reprebented. The jorisdiotioii has no 
foundation when this opportouity lias not iHien allowed. 

The ahseiice of a notice under section 218 prevents such «. jurisdiction 
( from arising in regaid to tlioso jieisons who have a right to receive such notice, 
' and 111 the words of a Division Bench oi the Calcutta High Court the order of 
ualo “ was of uo effect wiiatsoevur hh against Ihejndgnient'dehtor,” and iifoiliori 
. s>s against the legal represcjntative —Mti m Mainmi.^d Aqa Ah Khan Lahadnr 
V. T/js widow of lialmakund, li R., 3 1 A., 241 at j» 2r»0 , Hornnhnrif Ihxsi v. 
Durgadass, 7 0. B. R, 85, Sahdro Pandey v, (Ihasitavi Guawal, I, L R., 21 
Oal, 19 , Imani-un mssa liibi v. Liakat Husatn, I L R , 3 AIL, 424. Haniei- 
1 turi Dasw v. D'wrgadais OhatUrjee,! h R, (i Cal., 103, tiheo I'rahad v. 
B-tra Lai, 1. L R., l‘i AIL, 440 . 4htahamji v. Nathira, V. J. for 1878, p. 190, 
Lekraj lioyy. Hi'chatam 7 Cal. \V. R., 52. liamasami v. Lagirathi, 

1. L R., 6 Mad . 180. 

U53] It was indeed admitted hy Mr. Branson that when the omission to 
follow the procedure laid down by law affected the jurisdiction of tho'Court, 
then the order was absolutely null, and not merely voidable, but he contended 
•that, in this case, the Court had jurisdiction, and the omibsion was, therefore, 
only an irregularity. No doubt, the flourt had jurisdiction over the subject* 
mattei, t e. the execution of its own decree, hut over and above this jurisdictiou 
'over the subjeot-matfer, it ought al.su to have jurisdiction over the parties, and 
^ this it can only claim vi hen the projier jiartieb are allowed an opportunity to 
appear before it. Failure in this rusiiect ojieratos hs an obstacle in the way of 
its jurisdiction as though it had no jurisdiction over the subject-matter itself. 

It was urged, however, that the liability in this case affected the estate of 
the loceasod Nugappa only, and that it was a more informality that the true 
heiis’ names wore not joined in the record in oxecution proceedings. This view 
had some force under the old Aet, which appntently has influenced some of the 
earlier decisions. Later legislation, however, lends no countonanoe to this view. 
The so-called estate of a deeonsed jserhon is a very convenient legal fiction, but, 
a.s a matter of fact, there is in Hindu law at least no such objective reality as the 
estate of a deoeasiHl jierson At the moment of N agappa's death, the property 
owned by bim ceased to be his, anil became the property of his heirs subject, 
of course, to the liabilities and obligations created hy bim. 'The obligation to 
satisfy these liabilities is not in the strict Hindu law limited by the value of the 
assets received, though such a limit has now been placed thereon by express 
legislation (seotion 234 ami Bombay Act Y of 1865). If a judgment-debtor 
\ dies before a decree ii^ passed against him, the decree is not enforceable as 
' such against bis estate. The legal representative’st name must be joined 
, before a decree oso be passed against a deceased person and similarly the legal 
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represeotative^s name must be joined if death ooours after decree, and it is 
sought to execute it. The fiction of the estate of the deceased cannot dispense 
with this necessity. The omisrion to follow the procedure laid down in sections.* 
234 and 248 is not a mere informality, but is an illegality which affects 
jurisdiction. 

[484] Section 311, no doubt, permits nut merely tlio decree-holder, hut all 
persons whose property has boon sold, to apply to the Court to set aside the 
sale on the ground of a matorial iueguhirity, hut the irregularities referred to 
in this section are irregularities in puhlmhing and oonrluctiiig the sale. The, 
section does not cover grounds of objection vihich seek to make out that the ■ 
decree was passed Without jmisdictioii, or that the party whoso property was 
sold was not the judgment dedtor, ot if the property sold lielouged to the legal 
representative, that he had iiiheritod no propoit'v from the deceased. The 
omissiqp in the present case to issue notice undor section 248 affected tfae> 
jurisuiotion of the Court to order tlio sale, or lather its order could only affect 
the salo of the right which HamlingH, loiuod as legal representative, had in the 
]irnpeitv, and it was tliis Bnmlinga's right alon i which passed to the purchaser. 
The rights of tho true legal reprosentatives, who were not parties to the record, 
were not affected by the order, and did not pass to the purchaser undor the sale. 

There have been some oouilicting decision-., no doubt, on this point, hut 
the general tendency of the authorities is altogether in favour of tho invalidity 
of a sale brought about under such cireumstances. Tlie facts in baiwantapa y. 
Tlnnu, T. L. R., 9 Bom.. 86, following Nntha Ilan v. Jamvi, 8 lioin H C. Rep., 
37, have been indeed distinguished fiom tho present case on the ground that 
the debtor had died before suit, and tho cioditor brought his suit against a 
stranger, omitting to proceed against the true legal representative. Thu principle 
of the ruling, however, ought to liold good equally in respect- nt execution pro- 
eoedings, for these are only .i hitei stage of tho suit. Thu luling in Bhaqvant 
V. Kondt, 1. L. R , 14 Bom , 279, relates to an omission to loin the propoi legal 
representative in execution proceedings, and I do not think that it can hedistin- 
gu'slied on the ground that tho defendant here did not leh, as in that e.ase, on 
adveise possession, but upon a titlo which the plaiotitt., might have avoided, 
but wliioh they die? not impeach. Looking at the written statumaut of the 
defendant in this case, 1 find that he did relv on his adveise possession 
as owner alter the sale, Iroing only mortgagee before Tlie ruling iu Imam- 
un-tnssa Bibi v. Ltakat Husain, 1. L. R., 3 All, 124, also ielated [498] 
to the case of a legal representative who received no notice undor section 
248. Tho decisions in Ramasanu \. hagiiathi, 1 L R , 6 M ul., IHO Krtsh- 
nayva v. Unmssa Begam, I.*L R , 15 Mad,, 399 , Sahdeo Pauthy v. (ihasiram 
(jvaioal, I. L. R, 21 Cal., 19, also relate to omissions to join tho names of 
legal representatives in execution proeoerliijgs 1 had oecasion to review all 
these cases in ulfia V. /ia», I L K , 19 Bom., 276, and the inincipleB 
laid down there appear to mo equally applicable to tlie tacts of this ease, though 
these facts relate to a different set ol transactions. 

It was finally urged that a purchase! at an auction saleeaiinotheexpoq|ad 
to inquire whether the propier legal loprebentative was or was not served with 
a notice under section 248, and th.at nhme >ell his interosib must he pioteoted. 

If the defect in this case had been raorelv that the legal representativeH bad 
not been duly served with a notice, then this argument would have held good, 
and the purchaser’s protection would be complete. In this case, howevor, tbe< 
purchaser bad notice that the present plaintiffs’ names weie not joined, and ' 
that the sale was of the property of tho deceased so far as he was represented by 
Bamlinga. Under theie oircnmstances, the purchaser can claim no equities. < 
which should override those of the legal representatives, who were ignoredt ^ 


293 



21 ISom. 4S6 VULLA ABDUlii HUSSEIN V. 

Ifftitogelbor throughoub bho prooeedings. The ruling of their Lordships of the 
,Privy Council in Bewa Mahton v. Ham Ktshen Stngh, L. B., 13 I. A.. 106: 
I. L. U.. J4 Cal, IB, assurnos that there was jurisdiction. 

Tlio w hole quostinn thus turns upon the question of jurisdiction, and for the 
reasons stated above, 1 am inclined to hold that the order of sale in this case 
was Without jurisdiction as regards the legal representatives who were not 
made parties to the record. The 1 ulings of this Court oitod above appear to me 
to fully cover the oircuinstancos of the present ca&e, and the right of the pre¬ 
sent plaintiiis to sue for redumption must, tlierefore, be affirmed, as defendant’s 
poBsession under the cort'licate of sale has not ripened into adverse ownership. 

Prr Curiam;—The other .fudges concurring, the Court directs that the 
costs of this appeal abide the result. 

Decree rcvci&cd and ease remanded. 

- A 


, NOTES. 

I The Privy Oouuoil rovorH*>d this dociHion iii (1900) 95 B ini . 3.17 sub-iinm. Mallearjun 
V. Narhart. Those wore Vtirhoi aocisioiis (U<9')) 91 iljiu , JJ7 ; 11897) 99 Bom., 271. Ca!>u also 
(J»04) H G.W Ni, 843; (1910) 14 C W.N , 500 ] 
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The fth January^ 1S9C. 

PUBSKM'; 

Mil. Justice Jaumni4 anu Mr. Justice Banadk. 

Mulla Abdul ilusseiu.(Original Plaintitf) AppoUant 

versus 

Rakliiiiahoo and others.(Origin j.1 Lofendants) Bospondents.’^ 

Otvil Procedure Cade (AH XIV of IfyfiS), Sea ii‘^3 and 'Add - Transfer of decree — 

Execution of decree— Power of Court executing a ductee sent for execution. 

% 

Where a doetoo le passed by on, C lurt .lud sout to another Court for cxeouUon, the 
OouTl oxocutiiig the drcr»o cannot iiuostioii the propriety of the order transfecting the decrcu 
to such Court for execution. 

Second APPEAli from the decision of T. Hamilton, District Judge of Surat. 
Suit to declare property liable to attachment. 

The plaintiff obtained a decree for Bs. 2D0 against one Salebhai in the 
Oenrt of Small Causes ac ffomhay (No. 32126 of 1B90). It was transferred for 
execution to the Court at Surat under section 31 of Act XV of 18B2, and 
oortuin tmmovonble properry <n Surat was attarhed in execution. The defend¬ 
ants thereupon applied for tin removal of the att iohment, alleging that the pro¬ 
perty was theirs, and tho Cciirt granted then application. The plaintiff now 
brought this suit in tliu Court of the First Class Subordinate Judge of Surat 
for a declaration that the property at Surat was liable to attachment in 
execution of his decioo against Sa'olihai. 

At the trial it appeared that Salebhai was the plaintil^’s step-son, and 
evidence was given that Salebhai had property in Bombay of the value of 
Be. J 0,000. 

(( The First Clans Subordinate Judge found that the property which had been 
'attached d id not belong to Salebbai. and Im, there fore, diatoissed the s uit. 

* Second Appeal, No. 985 of 1895. 

* 
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The plainfcilf appealed, and the appellate Court ooufirmed the deoree on the 
grounds stated in the following passages from its jadgnaent:— 


“The decree whichplainlriS Reeks to cxonalo was obtained in the Court of Small Causesj 
in BombB7.t His jodgmont>debtor is his own stop>hun and the decree was passed bf defaults, 
£4573 “ The said 8top«son has admitted that be has property worth some Be. 10,000 in j 
Bombay. The decree in question is lor Ra. '2b0 only. .The darkhast shows that no attempt > 
has been made to satisfy that ducceo oat of the Bombay properly, and, therefore, no,; 
execution can be taken out here. The suit mus-t fail on this account alouc.” 


Plaintiff proforred a second apnea! to the High Court. 

Lallubhai A, tihaii, for tiie Appellant (JHaintitt):—Tiio question before the 
lower Court was merely vviietljur tlio property in question was the property 
of Salebhai. if it was, the Court at Surat is hound to execute the decree which ' 
was transferred to it for exeoutiou. It ccml.l not oon‘«ider the propiiety or 
otherwise of executing it against any particular portion of Kalelihai’a property — 
hneiehunder v. Maymana Jhhre, i. Ij B , 5 Cal, 736 ; Hhih j\aruin v. Gohind 
Doss, 83 Gal. W. R., 155; Civil Procedure Codn (Act XIV of 1882), Sections 223, 
223 B and 239. 


N, M, Samapih, for the Respondent:—Section 31 of the Presidency Small 
CauflO Courts Act (XV of 1HH2) provides that a decree of tlie Court may be 
transferred to another Court for execution only when the judgment-debtor has 
not, witliiM the local limits of the junsdiccion of the Courf winch passed the 
decree, moveable propoity suflioient to satisfy the decree. Hero the judgraont- 
oebtor Salebhai has in Bombay property worth more than Rs. 10,000. lb was 
wrong, therefore, to transfer the decree under section 3 i of that Act for 
execution to another Court See Ilajt Musa v. Purmanaiul, J L. R„ J5 Boui., 
216, and Imdad Ah v. Jatjati Lai, 1. h. R., 17 All, 47*^. The District Judge, 
therefore, was right in holding that no execution could he taken oub in Surat 
while there was suiBcient properly in Bombay to satisfy the decree. 

Jardins, J. The Piesidency Court of Small Causes empowered under 
section 31 of Act XV ot JHB2 so to do, sent the decree for executi >n bo the 
Court of Surat, winch under the siune section had to lollow the Code of Civil 
Procedure (Act XIV of 1882). The District Judge, on the mere statement of 
the judgment-debtor, not a party to the execution proceeding before him, held 
that the debtor had sulhoient property in Bombay as if such a question could 
be inquired into twice over, tirst in Bomhav and then at Suiat. Then the 
District Judge gives as bis sele reason for [468] dismissing ttie application— 
" the darkhast shows that no attempt has beau made to satisfy that decree out 
of the Bombay property, and, therefore, no nxecutiun can he taken out here.’' 
This curt statement is not a proper juurment. The D’strict Judge ought to 
have considered the statutes as intei probed by the deoisious. 

Section 223 of *the Civil Procedure Code required the Surat Court to certify 
to the Bombay Court the fact of execution or the reasons of failure This is 
inconsistent with a power to refuse to execute the decree on the ground that 
the proceedings of the Bombay Court were inreguUr or misfeiiken. The oases 
cited in support of the District Judge's order— 11o]i Musa v. Purmanand, 
I. L. R., 15 Bom., 216. and Imdad Ah r. Jagan Lat, I. L. K , 17 All., 478,— 
relate to decrees passed without jurisdioticn, and are irrelevant to questions of 
mere procedure. Although it is unnecassar^ to consider section 239, we may 
refer to Beerchundkir v. Maymana Bthee, I. L. R., 5 Gal., 736, and Shtb Narain 
V. Oobind Doss, 23 CaI.»W. B., 155, as showing the limits of the funobion of 
the Court to which the deoree has been transferred. 
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iPor these reasons the Court sets aside the decree of thelMstrief Judge and 
jSremands the cause to the District Court for disposal according to law. Costs 
of this appeal on the respondents ; other costs to abide the result. 

Case remanded. 

♦ 

NOTES. 

I Beo also (l‘i05) P.L.B., 166 J 
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APPELLATE CIVIL. 


The 7th January, lh96, 

PllPSKNT. 

Sir C. Faiiran, Kt., Chikk Justk’k, and Mk. Justice Parsons. 

Gopal llari Joshi Rainkar.(Original Plaiutitf) Aupellant 

versus 

Bamakant Rangnath Joshi Rainkar and others.(Original Defendants) 

Respondents/ 


Pa) tit ton- Inam vt'Lige—liiqht of management. 

Proport} ronmsting of an ordinarj in.iin srilltRoand aot'-b ilinwance payable out of the 
revenue of anotbt r vilUgo is lithlo to partition at the suit of a oo-sharor. except when it le 
hold ('U sAranj (.in oi other impartible tenure, or where the torrii of the [IBB] original grant 
impose A condition upon its (111'lymonl that the rainagemint shill rest with a pAitiruUr 
brAiich of the family of the grAntoei-, and possiblv a long continued practice from which 
a family cu'-tom may be inferred, may operate to bung about the same result. 

Appeal fioru the docibion of Rao Bahadur ChunilAl Manoklal, First Class 
Bubordinato Judge of Poona 

Suit for partition Tho plaintiff sued to recover his share in the mam 
village of Ahiie .lud of a cash allow aiich paid hy (lovernmeut. The thirteenth 
defendant (Ymayak Vaman Joshi) contoiided that he was entitled to maeage 
tho village and to receive the cash allowance and to divide them among all the 
co-sharors scooiding to their share" . and that the plaintiff vvas, therefore, not 
entitled to partition 

Tho Suhoidinate Judge found that the properly in dispute was not liable 
to partition, that defendant No 13 had a right to manage the whole of the 
property aa contended by him, and that the plaihtifT was not entitled to any 
teliei Ho, therefore, lejeotod the oluim The plaintiff appealed. 

Manekihah J Taleyatkkan, for tho Appelant (Plaintiff):—The original 
grant of the mam was made by the Peshva in 1702 to six brothers who were 
the ancestors of ihe parties. The grant contains no condition with respect to 
the managementi of the mam. The village remained in the management of 
Chinto, one of the six hrotfiors and the ancestor of defendant No. 13, beoause 
he was the active toember of the familv, and subsequently the management con¬ 
tinued in bis biancli of tlie familv merely by agreement and for the convenience 
of the family. Under these circumstances the possession of defendant No. 13 
cannot be adverse to the other members of the family—• Narapan Japannath 
IHkshit V. VasuJro Vt<ihnu Dtkshtt, 1. L. R., 15 Bom., 247 ; Shankar BaJish 
V. Uardeo Baksh, 1 L. R,. 16 Cal., 397. 

PurushoUam P Khare and Shamrav Vithal, for Bespondents. 

T . , ” " '^ppesj^NoTsTofiBBA. 
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Farran, O.J. The plaicbiiir h is fued in this case for partltloa of vbel^ 
villigaof Ahire and of a cash allowanoo payable by Governtnent oat of tha^ 
revenue of the ullage of Yagae It is admitted that he is entitled to a one'fiftir|| 
sh lie in the property sought to he partitioned, but his cl uni is losisted byw 
VinayakVaroan Joshi, the thirteenth defendant, on the ground that ho, YinayakyS 
IS [460] entitled to manage the villago, ind to roieivethe cash allowance onm 
behalf of all the oo-sbarers, and to distribute tlie profits of the village and thefl 
oish allowance amongst them in piopnrtiou bo then respective sh lies, and tbii^ta 
the plaintiff is, theiefore, not entitled to piitition g 

The Subordinate Judge has held tint the defenJant Vinuyak haefl 
est ihlished that position The quusrioa which we h > ve to Hi toi nunc upon this^ 
Hiipeal IS whetbei the facts of tin cise, which no practu I'U undisputed, 8 
justify that conclusion J 

The Subordinato Judge has relied upon tl n case ol Ihkshit \ Ihkshit, ^ 
1 L B , 15 Bom , 247, is establishing the pioposition that ‘hi light lo minage ^ 
piopeitv on hShalf of oo shaieis is an interest i liid wliirn is reioguized by 
the hw That oas > IS certiiuly an authority foi til It c inch-.ion when tin laud ^ 
IS held upon saianjam oi othoi iiupiitible tmuii In the pitseitt case the 
vtlUge i‘i suit IS iu oi(litiai> in im village mil tlic o is notl mg poiuhii or 
impjitiblo in tlie*iature of the cash illo vnnee Donbtlehs uvm in such c isos it 


uiav bo tint the terms of the oiiginal gi uit h> the lulniglVvoi i in imjiobeaa 
a fonilitiun upon its enjovnioui that the in inagenriciit shall leet with a pnrti- 
calut blanch of thefiniilv of thogi intees, m 1 possibK aim c mlinuod piactice 
fiom which a famih (ustoni nia\ huinioiitd may opoi iti to himg ihou‘ the 
same result fTpon that we do nob cousidet it necessiiv inuxpiess iii\ opinion 


The judgment of tho Priv\ Counril in Skinkai lioKsh \ Uaidto fiaksh, 

1 L B, iGCil, 397, however, shows tint theio must he von dnr ind togont 
uvideneo to establish the existence of such in anoni ilouscst it In nui opinion, 
the evidence in the pie erit cise is insuflicient for this puipo c Wedeit with 
til it leliting to the villagu ol \hui m the fiist inst inoi rho ( ish allowance 
fiurn\aga/arid tho^ lovcuues ot another villigi not luo t ii 1 in suit are 
iij some of the documents, to which wc <ahall nut lo etn, nientinned 
along w h the Ahiro village They all ir iinnv iispnts t iiiH upon tho , 
same foot'ng Thu o’lgiual giint if the viHigc of Aim which is ditcd 
27rn Decemboi 1762 is a simple grint in iniii t tin oiis oi Vitnal. 
[461] The leasons assigned li 1 tho i int iit thit tU iintooswcic n>'at irid ' 
woith> Brahmins and porfoimtJ the shetkatma wisliii{ v I' tc tho Kijeshn ,j 
Rwami and that ChintoVit^i il, the voun,>cst < i the i\ hr) ^eiveti the ^tikar i 


with singlenebsof purpose, nv undeigoing much tiouhlc ind iisk It contains 
no conditions or piovisious with rofort i ro bo ihi in in i,7oint nt ot tho partition 
of the village The oonhrmatoiy gi intis mmil it As a fact liowevei, it would 
seem that the village was entered in tho name cf Chinto and that he managed * 
it fot the CO sharers He ippears to have been tho most active and euurgetio t| 
member of the family The sons of \ilhal woie joint at the dite of tho grant, » 


but subseguently became separate in estate The^ did not howovoi, when they ; 
separated, partition the village, but loft lAo be managed on their hchslt by j 
Chinto, who divided the nroduce of it between the* i T»i 1777 78 the village ’ 
was attached by the Government of tho dav and rem lined undei att^hment! 
until the \eai 1800 At the latter date Chinto was deid, hut bis adopted son ^ 
Tnmbak succeeded in getting the attachment lemoved The takid ordering itft^ 
removal, dated 14th November 1800. directs that the mam of the village shoald^ 
he oontiDued as before* to Trimhak Chmto The Bubordinate Judge irea 
this ord«r tho natnp^of a fiesh grant after a foifeitui^, bat It i * ' 


Init 


y%n order releasing tiihe village from afctaofamen^ -an^ ife has tiot^been ood- 
nded foefore us that it is of a different eharaoter. When the-attaelitaeot was 
moved, the village was held as before under the terms, of t^yeriginal grant. 
IHib Lordship then examined the farther evidence in the ’ case' and bontinued.) 
The management of the villages has continued sinoe 1880 with the family 
^bf Vaman and is now in tlie hapds of his son 'Vinayak. 

From the long continuance of the nianageiuent in Chiuto’s branch of the 
K^ily, coupled with the terms of the documents to which we have referred, 
piiB^re asked to draw the inference that by the custom of the family . the 
illage of Ahireis impartible and that the management of'it rests, of right, with 
hinto's branch. It appears to us, however, that the documents emanating 
'rQtD the ruling Power, subsequent to the [462] original grant, were not intend- 
' to have the effect of varying the terms of that grant, but that, recognizing 
^ts validity, they provide for the continuance of the enjoyment of the villages in 
|:^oordaDoe with its terms, and that when they recognize Chinto's branch as in 
Ithe management of the villages, they recognize merely the actual mode of 
tmauagera'^nt whicli the grantees had adopted. When we look to the documents 
‘yvhioti passed la?t veen tiro memhers of the family themselves we see that that 
ode of management was adopted fur family convenience and rested upon 
igreement. The terms of the yadis of 1 k 20 and 1830 a)^>ear to us to be con- 
ilusive upon this point. The presumption then arises that the management 
nfided to 'Vaman in 1830 by the agreement of that year continued w^th him 
lUnd bis sons upon the same terms until now. Neither, therefore, by the terms 
fof the original grant nor of the subsequent orders of the ruling Power, nor by 
family custom, nor by adverse possession (if such there could be in a case like 
^this), has Chinto’s branch of i>he family, it appears to us, acquired a right to per- 
(petual management of the village of Ahire or in consequence to resist its partition. 
^ The cash allowance stands upon the same footing, save that, as it is paid 
fey Government, and the Court cannot direct Government in what manner they 
We to pay it—a matter which is entirely in their option—no direction for its 
partition can be made by this Court ; the Court can only declare that as between 
«he several parties entitled to the allowance no right to recover it in the first 
instance has been established by the defendant Vaman, and that the several 
^O-sharers are entitled to receive it in porportion to their shares. 

. The decree of the lower Court must, for these reasons, be reversed and 
decree madh for a partition and declaration in accordance with this judgment, 
^he costs will be awarded as provided in the decree. -a;. 

^ ■ Deeree reversed. 


NOTES. 

(Tbiii was afiirraed in (1903) 97 Bom., 363 P.C.] 



I ‘i'lrtUfV*’' The yth January, lh96. * 

PmshNr , 

Sir C. FAtitAK, Kt., Ohiff loancR, and Mr Justice Parsons », 


Yellappa. (Original Defendant N«> 2) Appellant 

writtft 

Ramohandia and otheis (Oiiginal PhiniiFs) JlespoiiriontH “ ^ 

Bxeoutton- Ereohtwn sale—bale in e^icution of dtoee iheadu satisfiefi-^4 
tionn-Mda pMckaser at such s tif hiqht of sueh puiohaser ^ 

Where a person tblrauRd to ibt pt (filings puichisrs propiit> hm 4 fufi at ai 
aucMun tale held lu tZLcutiou d ^deen* tb >l t>buuciunut be si.L i^ideuti tbe groan 
that th( derier had ilroid> bt>(u sHtisfud m efthc Ct url it th^ time thesalc wis beld , 
Jiewa MalHim Rant kisfien 1 it 1 1 A j0(> ind Ho^huta Mohtni v Akho 

Kumat, 1 It it , ] J Ual >>7 I >11 wtd 


Sj CONI) Al'Pi AL liom the dot isiori of I !> Monk Disfiiit Judge of ‘^holapiir 
Jlijapm, i6ver<<iyag the ilo(ipt of liao Siheh \ V Tl\k Sul»oidiMit« liidgo o 
Bijapur 

Sait to set aside a b).ie in execution In IHBi a decii‘e wis obtained b 
one Fulchand ag.unsf Rirnobandia and otheis tpiesont ips|j nidentii, and o 
tuo JOth Iul\ I8s)(), in (‘XoeuMoii oi thit (J((i<i> foitiin hinci aas sold tnd wa 
puichased b\ Yellappa Uhi ippoll mtl ^ 

Id the same xeai Rau'ctiandi i ipplitd to set leidp the silo, alleging t^ 
Kulohund's decioo had been ->iusb( i md tin, Yelhppi.lhe pmchiset,hadha 
lull notu ‘0 of the fact The Couit, bovi vc ■, lufuscd to set asidi^ (he sale, bu 
found that the decien had ht t n sitKti nl, ^n 1 oide>ed that (he pinch ise inona 
paid b^ Yellappa should bn paid t > Riuuh iniu t 1 

The plaintilfu (Rimihindii anr^ ulhets) tiis'ieupui Inought this bUn 
praving that tne s^lu to Yollappi might h(> ^ef a d> on k) iiiunnl b> them t 
Yellippi of bis puuhasn me iiev ^ 

Ttie Buboidmato Judge dismissed I Ik suit loidiiic, 1 11 * Jt bough the deoie 
h\d beuD satiished, Yellappi via? i bum ndi pun h is, i ten \ liuo without notlp 
of the satibtaotion ot the deeiee 


. [4643 The pi lint ids aiipc dud Thu ippthii ( ouit f ilh uiHo (hi lulm 

in Gnvffa PershitJ v Goprel '^inrfh, I L R 1) ( i! 136, imeised the docret 
boiling that asalo iiiuxoiution ot ideiici b\ ecul> nt m mi-td c iltci thedeora 
had been satisfied was ot no odeet Tiio Jo hnefoit mi'cted tbit possee 
Sion be tostoied to plaintitts on then | du iit> lunf o puichase money t 
Yellappa. Yellappa preteiied a second iptx il 

Shamiao Vithal, for the Appullun (Dufuudinu) Tin Judge v\ ih wiongi 
bolding that because the decree was iiti h i out >1 (^)mt, the Couif oale it 
execution did not confer an^ right on ui is fiuicb isui W« puic li ihoi tho pro 
party bond fidi toi value without notui^ul satisfaction ot the dtciee Th 
Court a lie was legal and we aie i ntithsl fn i old the pi iperty Mothura Moku 
V Akhoy Kuinat,! L R , 15 Cal 5)7 //«a Vahton \ hnni Ktshen L B 

13 1 A. 106 

Ganesh K Dahmukh, ioi the Rospondouts (Plimfitfs) -The <}aestioh l 
who IS to suffer. We had satisfied the dteiue liofoie the sale took place, an 
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than 


e was iaoperatiire 
Qopal Singh. 

Mala, I. L. R., 14 OaL, 376;:^^|^»^ 

Jj'arran, C.j.:~The ease is, we thiuk, oonolud^ by a ^ 
faa 80 U(K>o which the District Judge has relied. The PiFivy >Cpp.Doil in a 
lie ;<y^y''aualogohs to the present has decided that where a person,''a eliranger 
fjbe proceedings, purchases property bond fide at an auction sale he^ in exe- 
i^tibn of a decree, his sale cannot be set aside on the ground that the existence 
li;'cross decree rendered the sale in execution improper. " If the Court has 
^diction, ” their Lordships say, " a purchaser is no more bound to inquire 
the correctness of an order for execution than he is SiS to the correctness 
€the ludgment upon which the execution issues"— Rewef Mahton y. Bam 
Itsksn, L. R., 13 1. A., 106. In a case almost on all (ours with the present, 
Calcutta High Court followed the principle laid down by the Privy Council 
ii^d ^plied \\i—Mothuia Mohun v. Akkoy Kumar. I, L. R., 15 Cal., 557. 

[4883 In the case relied on by the District Court, fraud wi|s alleged, and 
l^at possibly may distinguish it from the later case ; but whether that be so 
r oot, we consider than the latter was correctly decided, and most, therefore, 
}Uow it. We reverse the decree and restore that ol the Subordinate Judge, 
l^ith costs io hpth appellate Courts on respondents. 

, Decree, ireversed. 


NOTES. 

[ Sc<.' also (1009) 87 Gal., 107, wherr. the sale wats treated as a uullity on the ground that 
be decree (under the Public Demands Bccovery Act) was satisfied.] 
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APPELLATE CIVIL. 

'riio 8th January, 1896. 

Present : 

Justice Jardinb and Mr. Justice Ranade. 


.(Original Defendants) 


' Vyankatesh Chiraaji .loshi and another. 

Appellants 

versus • 

Sakharam Daji Ganpule.(Original Plaintiff) Respondent.'* 





Award—Decree upon an award —Res judicata —Civil Procedure Code (Act 
XJV of ISbH), Secs. Id and 6!i2, 

' A judgment and decrcL' passed in terms oi an award under section 622 of the Givil 
edure Cede (Act XIV of 1882) consiitute a res judicata. 

Wateor Mahlmv. Chum Singh, I. h. R., 7 Oal., 727, followed. • 

Second appeal irom the decision of A. 8. Moriarty, Acting District Judge of 
firRatnagiri, in Appeal No. 164 of 1894. 

Plaintiff alleged that he was^ a pujari of the shrine of Parsburam near 
fChiplpn and that the defendant was the manager of the sbnine; that as suoh 
lanager tlie defendant had to make certain payments to the family to which 
(the plaintiff) belonged; and that be (the plaintiff) was- entitled to a share 
; ^uoh payments ; that in 1892 he had brought a suit (No. 232 of 1892) agaiust 
) defeudaut to recover the share doe to him for the years 1889^1892 and 








n w 91 mu 

X>A)i 

wiR that the awar^ Wat dli 

deuioe (Not 1893) pauaud id auooidauoe therowiiih 
Heindw hfufA'tAv bis Rhaie for tho yearti 1891—-1898 
[466] TbsItafeodanc oontendod tint the duoroe (No 233 of 1892) bStfl 
upon the award was not oooclusivo of tim plaintiti s r ght 

The Joint Suhiiidin ite Iud{,e ol Chiplun held that the judguient of 18$ 
wluoh affirmed plaioiid slight wiat mcluiivo and bindmg upon thedefendantel 
He, theiefofS, passed a deeree toi t ho pi niitiif " 

On appeal the Distnct Itidge of lit,tiitt„iii confitiuul the deciee 
DefendantB prefened a seoon 1 ippeal to the Ili„h C mrt 
Duji Aha^t hhAre for the \ppellui's The ludgaient id the suit of 38* 
does not operate ae i julicatt \ judiuitrit i in ho unl\ tu itud in rsilf 
judioata whoD it is tho ducision il lOiuiiot (ouiput«n( juiisOKtun Am 
aibitiator is not a Couit ui oiiipuLout iuii-.i<ictioii his luimdulum is hunted* 
tothe dflLisioii ol the piitjciii t ni ittoi idaiedti hini luithei th^ i,«aid 
deiltonh with tho (Uiiu lot cnlwn spoilifd \eii-< It ouiiiitlie i hii to all^ 
inquiiy Hsto olboi yens Tl t c i t I i ii faht n\ ( hum 'unqh I LB, 
7 Cal. 727 will bo utod it,niist U"- but see tbu I itoi n«.ool hishaxav 
Itudran 1 L 11, 3 Mid 2 j9 / i \ iwIniUoi L R J H I 117 

wisic 1 of t ^ouseut (leoxio 

iraiuih Knshna JKshmukh toi tlu Respondent (PI intifi) Jmk 16 %^ 
Jiobnt'.oii L B 1 II L S' 117 h s b on mpliini I in in n South Auk 
and V/’T can < ompnnq T j pani Lanl / Lnahtd ilVlj) 1 ( h 17 1 loly 

upon ilitf'f' r dahtiu v L>} nn nqh f L R 7 t il 1^1 

Jardina J Du cl ul questun ai„ued m wimthn iiuihUiLnt md doerto 
f X Court pissjd under suction 322 ol t lo Godn ot Citil IS xodiiit actoiding 
to an ivy lid i »n constitiiti i #<>•> jndi ata as licid n U / tu Mahton v Chum 
'^nipi ! L R 7ti 727 i ciio on the ( o lo ot lH5t Pn lia( s some d uhtie 
lUiov n on that dei hi in h\ hit n w i iki n I \ TLRNJ'li ij I ii i htMlI JisLF\, 
) , in hfHhaiav tiudiui 1 fj B > \la i 239 wheic id rie pa so I upon the 
o rh of 1 paity in ioi s < i lUa'f ii d 11 ifilu Indi-oiOitl \i I old not to 
(loatHlIu esio| p I Jt k a \ }n.Uilson LR 1 H L 117 ' 1111 ^ (licd to show 

[4673 tlattlieie w*im n jidiciutn Tlu auie cist isle leiei on hy 

Ml Kh o It dillois fioni 1 leieitiico to aibiliati) i un n 1 ( h i| tei sWVlIof 
oui Code, luaeaiuch is Iheu w is no such itb i(.u( t f hi iniiteisiii lispute, 
but, as ohsoited hv the Ixuid Cl incell >1 m hm ]ai,nii> tin 1 iforh utoi in 
the fo inei loiion havin„ h itli insult ol j<om)t mis-) httwoon li pirties, 
it cinuot be Loitsiderod is i ndici im n i t iii tin iiimtud is / s judicata 
The < IS IS expl iiriod hi \ \*lJt«llAN \\T111 v\ts I m Inro loutli Am rieau and 
Mixuaa hompany, Li park bank of IjHQ and (189 < 1 Cl f< is n decision 
Wfhattibi upon the gi iiti il liw In the ipieil in in ihit it mi d lut Loid 
Ut UbCHLLL, L C lud LiMiLF L f he hi tli it 1 ]u J(,inei t iiy t< tisi nr ( ir not 
beioo{>ened Pqr the Lu1 Cliaiuoll i p if)) Tiio fiuth is lint judg« 
moi i by cousent is inieud d to put i sf >| to Iitif-ation lietwer 11 the pirties]U8fi 
ai much is 1 judgmout wliirh lesult^ < n tl e dtcision of tbeCoint ilbn the 
matte i has been (ought to the end A forUn i judgniint inddorrro passed 
aftersolotnn investigition hy aihitiatuis iWi the twnd iniy constitute ie$ 
judicata We art) theieforo of opim n Ihit R 1 * i Vahtyiiv Chum Singh^ 
T LB 7 Cil 727 sh aid he lolloweil and wo (ouhinti the diciee with costa 

Deaee confirmed 

NOTES 

C boe al o 3 0,C , iS ] 
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APPELLATE CIVIL* 




The lOth January, 1696 
Pbesknt 

Mr .Iusttcb Parsons and Mr JrsTioii Candv 


,^n(>hna]i Narasinva Kaiandikar. (Oiigmal Defoiidant No|||t) Appellant 

( vp> sus 

' Knflhna]i Nariy in Joshi . (Original Plainti^;!) Bo'ipondont'' 


Hhoti Settl erne lit A<l {Bomiiay Icf J of IHSO), Secs 16, 17, 16, :i0, Jl, 29 and 
Hit —Land llivenw Oodt (Horn Act I* of 1679) Secs 108 and 110—Khot 
-Pnvthqid oieupuni - Dhiirekmi —Entry made hy 'wrvey 
OQicpi ConehiMVe and final tvidenep EtiUy ^ 

J specify ini) thi> amuunt and tiature of nnt 

J UDd«<T tihf Kauti A(t (K>tnl)i^ VU 1 <tf isBO) it !•> iiil\ ui t ntry ol thi Survr*^ Olhcer 
jlpecifymg the iiklun uid tmounl I rrut ptyAhlt n* Iht kbot by i priviWgeU (Kiipatii 

f ording to iht, pinviMonh d ->< tion H in t nc ird ninb stction 17 Ibat is dtiUrod 

bo hnal lud coiiciii >i\< (Vidniiii 

[1681 All iiitiy ni I Sl 1 r^i^ (itiiiii picifynig tbit mi (.icnptnl, who wa* found to be not 

; t(ihanikiri or piiviUgid Miupiinl sbiiddpii isscssuiiiit> i>in toe d fund iisionty fui liie 
ando III his posHOsbi >11 is m i iriwlusivi in I hiiil rvidmco uiiiIhi tbt. Khoti Act, Motion il 
deo])Ming hucb dtiI ion Iniidiiig i nU <>i> th pirtips until M^crned or luodihed ov a final 
deoMi of Kompt't ut Court 


RkC'IND M'PIAL Itotn tlui il'Histon of P Walkoi ks«i4lant Judge of 
Ritnngm, confiirning tin'fltvite of Rio S,ihLh K N Pstaiikar, buboulinate 
Judge of I) ipoli 

Dhe p) iintiif sued to teo >vti tnat (customaty lent in kincOi alleging that lie 
w ts the in lu iging kliol tiid tiiodeii nd int vie’o ten luts of the landi in guestiou 
The iiisl lulondMit illogud tiu< too im )4 Noie hisd'A'mi tod that no thal 
Was pay iblo in inspect ul tliein tli tt the pi tintitf was only entitled to Govern 
mont issessmenl and local cess winch hid boon duly tendered to him but 
wan tufusud 

lie lelnid ou i lupy ot an oidor d ifed 2itb Sutitetnbo” lRrt7, td ide by the 
Special Assist tnt Collectoi mil Sottloinont Oiliiei which etatod that he had 
lookid inM this niultot ind tound th it Miough t^ i land was khnti and not 
dh a it was not shown that th' khoti slmotshid beonm the habit of receiv¬ 
ing custonmy tent lio n th bnd and so it wan decided that defendant No I 
gbould niy suivoy asbussnient id the lot il tund M respect of these lands 

Ti>e Subordinite Judge found that the laoda were not defendants' dhara 
and that the pliiiiitt was not lestricted only to Government and local ceas 
But he allowdl th clii n iiiihillv because n itice demanding th^tkal accoid- 
ing to abhivain' (iptu usemeiit of crops) was not proved by plaintitf to have 
bMli sorved on l he u ti n laiit ' 


The tollowiiip u) extiact ol the Suboidinate Judge’s Judgment — 

‘Dufcit'd Mtt Kri 11 I -.pinis to icl> prinu| lUy upon the Special Officer'^ deeiaion 
(Eabibiti 81 } deolanug t i d b? is liabU to pay only asHesement and local ooss. Thu officer, 
hovrevot, ^ll'l(l 8 the land tibckboti Tbf duel on kboti Hndfi ate Wgnleted by section 38 
Khqtl| J d thr present case an agreement i •• not even aUegedi JThe Special Survey 

' * SeponA Appeal, Bo 710 of 16 SBi 
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Offiooi bad theroidie, oo power to fix an mvanible itmoant Ke ooold, aii |be beet« 
((iUui pioportion of the sotuU jruld Thiu ht his not dono His deeinop M afpun^ Ihl 
pn viRicne of tfao ipboti Aot, and muit tberefcrt be tieated m t nullity ** ^ 

{469] Oo appeaU by both th > pailios the Tudgu tonfitmed the decree, 
The foUoviiQg IS an extiact fiom his ludpoiont - 

“Exhibit 31 IS the decision of tbn S( ttlcnif iit Offici r dated i Itb bc^ptomber 1887, that thli 
lind IS Lhotl, and that Governminl issi sn cut ind 1* U fund cre liviable from the tenant, 
Defendant No 1 in this case is vlmittc lly < pn/ileg d ocupuil i this cutty speoifl^ 
the nature and ainmnt of icnt pty ibl it v it t h ivc b cn contlusivc undtr S(>ction 17 ei 

the KhuLi Abl if It haddieeu duly mids u t hi,,t cit n dl I nfortanitch itbienoi 

bitu dul} so mvdc as that section rtqunc it t r iit 1 m o lupiu y t iimt i b fixed at e! 

sbtreof lie gross pioduce indrnth fv t th rl r lb hi ii i 1 ii 1 re In other', 

Cl cs a suit IN expressly ill w d ind pr viji 1 f i b> ictini J2 
Defendant No 1 ineteiied a stcond appcnl 

F«smic>o G Dhandmltat foi Ihiji Aba,t hha t ipix ired for the \ppeUapt; 
Dcfuuduit No 1} 

Gan %h K Dtshitmkh ipn ntd foi the Hespci dtnt (Phin*^ If) 

Parsons J Both tno 1IWU P mts 11 \ feund tint llie I HKt in suit 
11 * tlie deiendaet & dhii i 1 iml ml wo see n leism t hold that tint finding < 
n*w»onp ' 

Theonly othei point iij,uo(l hefire us is mom i|iniin quile untennhle 
ir isit it fchoentiv o( lhoSurvo^ Olliui ajk* ifyiiit! th it rliom ten J mt shill pay > 
iKsessinent and looil fund tms firtno liurti in suit i-, ci ndusive itnl final evi j 
lienee Lmdorthe Khoti Act iti' onU ineiit \ speciiMi rhi naluieand imount 
of rent pa^ iblo to the khnt b\ t p),vili,^u(l oi cupint ici i in o the pruvisiona ! 
oisecticnd) Ml t lecoid maiic unde 1 s(iti in 17 tli it is iiicl iiid to behn iland 
(onihisiM evidonco licit the doloi dant is not a |iiuil il iirupint, fti he 
IS touiid not to be t le dh iiukaii uhicii he n id clinui i to ho and he does not 
cltiui to bean octupanCA toi iiit Uis i il status is fhtf oi a sbiur in the « 
kliitki ul the Mllibii whiihalmitti ll\ is ui dii di 1 ind fi t lind i klioM land 
The nispule now is/miy is to wliur lent In ha<- t ptv tin lii land Pi iintifl , 
cl i ins f hal, 1 c , ibhiit oi tiie pioduce Tin Siiviv Oifito li i-dm idnd that ' 
lie ihuiiid t ly tlie sarvey assi ssiiicnt and lot ii in ui < i ss i s noi st ited under « 
what piovision of law that decision i\ ib iiis»e(i liut ii vitif, ic'c nd to ti e status ^ 
of tiho doioudant and the tcuate on wliicli he I ollv the litid it i-. t u tin^ it , 
(ould only be passed undei sectioi IS oi tl c Iv »ti Uttlionluv Vctlof 18S0) 
[470] Nowhere m the Act tfi hnility M'tn tin cut y of siuh a duision as j 
evidence On the contraiy in sec*’i in 21 Inn duisi in is dodirol binding only ^ 
on the putties until reyoised oi luoditicd by i bn il dc 'ice < i a c imj t tent Couit, ^ 
in uthet words, the point at issue iv > tint c in be tiled ind duhnnincd on a 
eyidenee by a civilCoiut as has been none 11 tl i piosent ease Tlu (juesfion is | 
puiely one of faot*to be determined hv tneiustom and piad co found fo prevail ^ 
among the co sharers in tiie khotki Tin 1 1 m C ouitb agiee tfiat the defendant 
IB bound to pay that No error of liw i-. liown n this decision aid it is one 
binding on us in second appeal We t'neiou conhim the don on witn costs. 

Candy, J -•Plaintiff is maingmgkti * of ''liiiklial fci the Miiiib 1888 89 i 
iiid 18h9 90 sued defendants for tha^ leut dm on lien I tiids lot those years 
Defendant Kiishnaji contended (ziifcr c fia^ th it the J inijs are his dhsia that 
he himself )s « khot, aud so ihal car not oe cliuuod from him, and that he bad 
tendered tlaGoidinment assesamont ind local cess whicii was all that was dm 
from him , 

At tba tnal defendant Ensbua]i relied on Exhibit 91. wbiob purports 
be a Assistant OoUeptQr f 




jj||j||f '* ♦fe * * Hf •w'if'T^ 

mM 84th ^ptemhez 18B7. aod idBicssed to the Haear Depizcv Collartoi 
freOtiZig that Knshna]! had applied to him that his lands at Bhirkhal vihich had 
naen entered as khoti should be euteied is dhara, that ho (the Special Officer) 
pad eaPed tor the pipers and looked into the ease, and found that though the 
dand was khoti and not dhaia, it was not shown tli it the khot sharers had been 
‘In tho habit of receniug the custom ir;^ icnt fiom this land, and so it was 
'decided that Krishnaji should pa\ the 8urve\ assessment and the local fund 
in respect of the land standing in his khata 

I Tho Snboidinate todge hold th it this decision being against (be provisions 
ol the Kiioti \i,t must he treated is a nullil\ He further held that the land 
was khoti and not dhaia and th t pUintitt was entitled to demand tho custom 
ai) rent The Babnichnite lud^e itiuned to a decree of tho civil Couit 
Awarding customarv lont ioi thi-^hud LTlu Bpecial OfLcei had also (Exhibit 
81) alluded to two docieos of the civil Court, [471] but lomaiked tl at they 
were subsequenr to the passing oi tho Khoti Act ] 

Both Hides appealed to the Disliiit Couit, plaintiif on the giouiid tliat the 
full rent hid not heenawirdod (i iis apped itguiict no iuitlini considozation) 
and defniiiitif Kntihniii on tlie gi lund t lat the timl was his dhira, and in 
anv ciHf) he is a khot sliaiot was not liable to piy ihal 

The Assistant Judge found tint tho decision ot tho Special Officer would 
have hoen cotKlnsiveundei section 17 of the Khoti Act I of IbSO ifrtuh rnailH 
according to section 31 of tl 0 Act ‘ rnfoituniteh it li is not boon dnl\ so 
made, as that section ipqmres the lent of an oocupaicv tenant to bo hied at i 
shaie of tho gioss product, irid cm the taco ol the oidoi thic has nut Ireen done 
Tho Assistant Juogo ilso hold that Kiishnaii was baited hv pi6viou> 
decrees ii im pleidnig bhit tho land w*h his dlina Ho confirmrd tho docite 
of the Suboidinate Judge 

Kiishnaii hae now made 1 second appeal to this Couit, ind his plesdei 
Ml D A Kharo contended th it the Couit t umot aw iid moiethin the suivc\ 
a8so->suiont tnd locd fund toss as hxed In the Speuul Office 1 a id th it the 
forniOi decrees of till oivil Couit aie lu bu tr such iward while f >r pi iintifl 
Mr Deshmuk I iiguudtliuit is directly contian to the Khoti Act to hold 
that an oecupamv toniiit r in pav suivev isso sineiit ind local cuss, and 
Krisiinap s contention th it hei is a dh iickari shows tl 1 1 tlueo could not h ive 
been anv agieoment between himself is an oocjipinei tenant and the rnanag 
ing Khot ro pav as lunt a hxed amount in money 

In answei to 0111 loqueat that he would (uinish u-with an 'extract 
ftom the levonne ncoids sliowmg how the numbcis in ouesfion aie enteiol in 
the u colds under section 16 of Bombay Act 1 of 1880 t)i« , as to the nature 


of till tonuie and the nituie ml unoun^of tent the Collootor ut Ratnagin 
has fui lushed us with a (rue ezMact from the ‘ hotkhat of the village in gues 
tion showing tho entries made RhI ust tin helds now in (1i pnte Colnmn 6 
18 " desciipt'oii that is mam, or khilsa, dhiti 01 Khoti, " and the entiy is 
" old khoti t 'uaiit CnJot the columns rel ding [472] to the “ amount (akar) 
to he paid aucoiding to the survey ’ we hnd ceitiin amounts m oash, and in 
tho last oolninn theie is an entiy signed by Guvmd Atmaram Earkun, dated 
14th January 18H8 recapitulating the ordei No 167 dated 24th September 
1867, from Mr Cuuime to tho Deputy Collector (that must be Exhibit 21 
alluded to above), 1' the ofiect that the regular assessment under tho survey 
and the local fund oess shonld be taken from the khatedar m question 
It j.^hns the pout for consideration is whethei the above entry is nnder 
auQon 17 of Bombay Act 1 of 1880 oonolnsive and finiAevidenoe of the liability 
^KijfhDa)i Nersioba JCatandikar to pay u reBpqgt li^l iq trait the 
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survey assessment and local fund cess only If it is, then according to the 
decision of SaBGENT, C T , and Baylby, J , m Gopal Krishna Parachure v 
Sakhojirao, I L B, 18 Bom , 133, any other evidpnco on the subject which 
might be adduced before the civil Court is shut out, and, apirt from the ques¬ 
tion IS to anv pre\ious decrees of tompolent Gouits on the point at issue, this 
Court would be hound to roiorsu the decisions of the Sut ordinate and Assie- 
tint Judges and award to the pliintiff not i share of the produce, but the 
survey assessment and local fund ccs-> only 

Part Ill of Borabiy 4tt I of IMSO hvi clown ceit iin piovisinni vibieh are 
to he earned out when a survey ‘•eti li me nt of a kliofi villige is made or revised 
under Chaptei VIIf of the Liiid Ktvctiui Code B> section Ih the ' sottle- 
inotit regiMcr, whicli undei section lOrf of ttio Ijind BevenueCouu must show 
the aioa and assessment o( rich utvey nu nhet ^ geMic r with fho n inie of the 
rooistored occupant must in the case kl oti \ill tges a*so si ow whethei such 
survey number is hold b> a “ piivih ged occujant or net md if it i*- so held, 
tnon the tonyire on which such number ii hold mu'-t bo siccifnd 11 whtthor 
the holder is a dharek in or quail dh m kari cr an occupinei toi ai t, md if tue 
lastnauiel, whotlier his interest 11 liansferahlo cthurwise th iii hy inhentancnor 
ncit See tion 10''ot tht Lind Bev» nut Code iPo refer'-to olh» r ttccid*- vhieb 
must he piepR’etl by the ‘'Uiitv Oflicei on the occasion of ro iki* g oi roii-*ing a 
Rettleim nt of land lovcrue Tins*' otlier leconi aie to he in actoidanoe 
witn [4731 such ordois a may tioiu time to timt li mule on then behalf by 
O AbnuijoiiC lud by section J7 of Bornbiv Act 1 cf 18K0 thiy must specify 
tlio nirmo uid ituour t of rent j)x\ ible to the khot li\ cicn pmilegtd occupant 
accoidiug to the proiisions of sect on 33 cf thi \ct fHotnhay J of 1880) * and 
any entry lu any record liily ni ide indtr this 'tcti n •%hail he conclusive and 
find eviiUnco of rbt lu‘ilit\ thorthv estiblishcd It vi 11 he notuod that,in 
niler to mike the cutiy cunilu'ivo it must be tluht m ileunucr section 17,and 
no entiy will he dub m ido uiilor sttrion 17 unless i* is an entry m one ol the 
otiici lecoidt prepiied by tht Survey O^licei md unless it specifies the 
natiioand imoiiit ut tent piyablu tithe kliot bv the privileged occupant 
accoiding to the ytovi ions of sect on 33 of the sime Act Ttii soctuii 3o is 
to be fouud in Part IV ot th' 4c* which is heidid Vdiuinidi ition of s'livey 
-ottleiiients made under this Vet, whereis Part III do Is with whvt takes 
place it the intioducti ui of a ‘ u»vey settlement (now or rovisod) 

biction 31 livs clown whit runts ^hill bn piy iluo to the khoL bv privi¬ 
leged occupants, vis — 

in) by a dhiiekiii, the survey as'-ossmont of his land 
(M by i q ms; dh irek in tlie same with i cot tain uhiition 
(c) by au occupinev tenant in tne absence of oi at th i txpirit'ori ot the 
teim of any agioemmit for a tixid tuiount lu rnc tiey oi in kin I such shtue of 
the gross annual produce ot the tenant s line! is the Suiviv Oflicti wl ofiarues 
the survey tccoH shall determine to ho the custom try unouiit i itherto paid by 
occupancy tenants in the village in whuli Mie sud lind is situate 

It 18 thus evident that an entry of the nature and aiuount of rent payable 
bv an occupancy tenant in older to be cusclusive un loi section 17 must duly 
show under section 33 either that the rent so nocibod is the custernarv rent 
of the village, or that, it is a fixel amount in money or in kind agreed upon 
between the khot and the said occnpnncv tenant cither htforn or at the time 
of the framing of the survey record Ot course it may happen that years after 
the framing of the survey record, whicIi takes place at the introduction of the 
new or revised survey settlement, an occupancy tei ant. who has hitherto paid 
merely the customary rent to bis [474] khot, may agree with hib khot to pa]r 
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him in futaro or for a stipulated term a fixed amount in money or in kind 
Suoh fixed amount will then undei sootion 3J be the rant payable by tbit 
oooupanoy tenant to hm kbot, and it will not be the lose so because it is not 
found m the survey locord which is framed at the introduction oi the survey 
settlement (new or levisedj It is the duty (section JOB, Land Bevenue Code) 
of the Survey Ofiicor on the ucoision of making or revising a settlement of land 
cevenue to prepate other reoorus (besides the *' settlement regi<-ter ’), which 
nndoi section 17 of Bombay \ct J of 1880 must specify the natuie and amount 
of rent pa\able to tno khot I y each occupinc^ tenant That can only mean the 
-amount of lent sopiyibh it the time ot flaming the rocoid There is no 
provision in Bomhiy Act I of JHHUior the subsequent imeudmentof anyentiy 
in the 8arve> icooid specifying ^ho nature md luioun*^ of runt payable by an 
occupancy teuint In sec lion 110 Lind Bevenue Lode i ciistinction la drawn 
between the settle nent registoi itid other lecoius piepatcd by the survey 
ofiQcer, and the villige lec* irds ind accounts prepared m accoidance with the 
settlement registoi rnd other tecuds \li change*' that miy tike place are 
to be runi teted in the villige locords and lec runts It is iieccs iiy to cJl 
attention to this distinction hotvieen the sui\uv lecords ^^llIch under the Lind 
Beieijuo Code cauiio*- be aherud lud the \iUtpc ricoids in which chat ^es must 
be regi‘'terod bee luso when we ccrnio snortly to con idti the piovisions of 
sections 21 and 22 ot Bomhiy \ct 1 o' IbhU it -will to seen tint the onl\ 
record which is to be binding upon all the piiti s illectcd tlieiohy is tho'^unoy 
record, not the village lucoicl lud the only amendniont oi a survey lecorl 
which 1 permitted by that \ct is one that is not applical lo to tire specific itiou 
of the niture and amount o/ nut } lyable try in\ rcoupincy tenant No 
inconvenience cm thoielry a ise The fict ttuit when tho suiiey i cord was 
framed there wis no agrueinout betweten the ktiot a'ld the occutancy touant 
for a hxed amount m mouoy or in kind, and so there w is no entry of any such 
agreement will not pievent iny such subsequent agicemout being fiien 
effect to, and in inv subsequent suit for runt either the khot or 
the ocenpancy ten lut can rely on in alleged agreement, ini< the entry 
merely in the survey rcccnd ot the customary tout [475J pay rblo in that 
villige will not invalidate am igreemont which ciiiie into existence, 
it may bo many yens alter th it sutvoy leccid was framed It is necessary 
to emphasi/e this point, biciuse so far as section J3 is concerned Lhuie is 
no allusion to the decision of the buivey Oflicor ci ot any other officer, 
beyond the duteimin ition iiiived at by the ^uryc Oliicor when framing the 
suivey record as to what is the custouraiy icut of Lire village The section 
prov ’os that an occupincy tenant shall piy thiii rent unless there is an 
agreement between the khot rnd ile occupancy tenant to pay a hxed amount 
in me noy or m kind Soctioi H does not deal with the question as to who 
18 to letcruriue whether there > any agreement foi a hxed amount in money 
or in kind it merely prouder t nt the oc eupanc y tenant sha)) pay such hxed 
amount when igieed upon , otiiurwi'io he shall pay the customary lent of the 
Village as deteimiued by the Survey Offreet when framing the survey record 

Coming back to Fart 111 the nckt sections to be considered are sections 18 
and 19, which provide that whether the khotki is unuivided * or divided, the 
CO sharers’ respective tights shall ho speoiheo in the said records (i e , the other 
records prepared under section 108, Land Bevenue Code) It is necessary to 
emphasize the impoitanl distinction between sections 17 and 18 By tbe 
latter section the Survey Olhc or is to enter m the records tbe rent payable by 
each 00 sharer on account of the survey numbers m his^iOBsesaion There is 
no mention of any section, kke section 33 with regard to pnvileged oooupantB, 
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laying down what that rent should ha So f ir a«i the provisions of the Afl are 
oonoorned, the Survey Ofhoer is entrustod with the duty of ascertaining or 
deternaimng the amount of rontpiv^hlobv each oo shuret. and there is no 
mention of the entry made by the bur\o> Oilicer being oonclubive 

Next we ci me to sections 20 to 22 wh oh are headed ‘ determination of 
disputes” Section 20 piov des tint tiu Sijii\ev Ulhrnt who frames the said 
register (section 16) oi othoi rocoid (-tcti ms 17 to 10), miy investigAte and 
determine any dispute as to any mit ti which lie is hound to lecord, vtz , (the 
matters referred to in sections 16 to 19) ind he itny tiame the sail register or 
other record aceorthnglv Ho is not mp iiently h mnd to (Uter [476]minesuch 
dispute He mav do so he ma\ appaiontlv lefor the pirties to the civil Court. 
But if he dons detoriiiine thedisrmte then Wh dension uiidoi scctnn 21 when 
Dcthnil shall lie bui iing upjii ill t o jiutius itfuc^od tluichy until loxersed or 
modified by a hnil docine oi i comp tent Ciuit in 1 (aeiMou Ji) ‘ tht. locord 
shall from time to turn ho inondol )^ tn i siil Suivn (lltutr nr when the 
sUTM V sottlomont is crmcliiii 1 liv t Cull i* ir in ii. oi tiica Mih iny such 
doctee as iforosiid Pnus iho uiilv imondment i jiitoiiiplatci of i )\ entry 
in ‘ the ref»i lor oi othei lot rid is one ui ido in acc itdiuui with i diur^j of p 
Cfunpntont Gosirt in J tint only wlnn the ilt c sun f the sa»ve\ Othcer is 
iiottiTiil Wtun the Ion on oi their\e\ Olhetu is tmil thin appirenrly 
no one I in atnei d thou il Tie iitiy < n..c ii ile >-tands go id It has 

been iiold in the i iso q lotod tlinu tli t tno w >uls whim not final can 
orilv pr ip ily iii r* t) ttio fi llllt^ asiiin'i in suction 17 t> the entiles of the 
niituie till rein lu ntione t in I which f rlio \ is i intern} Ittul bv secbim 20 on 
the hurvi y 011ic*cr iriivit ; it hi iecisi m Piiat dtcisiuu must bo as fi the 
niture ancl ii loant of urn pai i iiv *hi ^iiviio„ei oc upiiit It eithet the 
kho* or the iinviltgid oiiiqrint wishes to mitcist Mio bpecihiation ofthoteuara 
m ule hy the Sui\o\ Odie i in tin, occ isi m of luikint, oi levisin? a settle uont 
of liii 1 levenue lu the sot Imicnt rc i rn (se tioii IDS, Land Rev., luo Code, 
1S79 tnd soitioii 16 BoinbiN \it I >f IS'sO) tlien he cm oh up a final decree 
of a competent Couit, indcallin tno bu vi > Odiccn oi if the settlumont is 
concluded on the Cul'eotoi, to amend the ic} i dti in lucoidance with that decree 

Coming now to theficLsol the pic-ent c ise and ippljing the piovisions 
of the law is shown ah >\c tno hi b p nut t j lx iioticud is th it the Collet tor was 
asked ti famish the Gouit w'th in i\ti ict tiom the avenue rec ends s lowing how 
the sui\e\ numbers in quf^tion no enteral m ine rtom h unxrr secuins IbaJid 
17 of I otnbay dot I (J The Collet tor in iepl\ h is foi w iidt 1 tno ex.fi ict 

called for This is one lec ird onlv, mr an extiact fi nn tlu botkiiit of the 
village in question for the year J'^79 Now it is cleir fioui N urue o H ind bo ik 
(3rd Bd p. 141) that the * ho^kniit, oi det ided I ecord of uicbholiinp i me 
of the ‘ other survey recoins piepiied bv the bu vev 0'licirunl«r bection 
1477] 108, Laud Kevunt e Code A com of this lecoal accoiciing to the udors 
of Government quoted in the Hand book is to be given to thekhols I'uither, 
it 13 clear that from this copy furnished to the kint the httor pr i^ides and 
keeps the appraisement register, winch il^ is tinned hoikhit —bee notih- 
cation No i65£l, Bombay Government Ixazette, 1842 Put I, pages 262 to 275, 
Rules VI and VII under clause (e) of soctiot 4UofBc)mbiv Act 1 of 1880 
(pages 573 to 692 of the General Rule in force in the Revenue Department) , 
and It is eviuent that this latter locoiu is a village recoid, no doubt bisel on 
the survey record, but not identicil with the auney rcoord which is framed by 
the Survey Officer The extract furnished by the Collector m the present case 
would seem to bo an extract from the i illage botkhat, and not an extract from 
the original " survey record ” framed by the Survey Officer. 
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however, that it is an extract from the survey record, the 
next point to be noticed is that it purports to have been prepared in 1S79 
Now It IS well known that between 1876 and 1880 the present suivey settle¬ 
ment wis introduced into the Hatna^iri District, the principles of that 
settlement heiufi sub«eqiientl\ legili/ed by hotmhav Act 1 of 1880 (See Bom¬ 
bay Gazetteer, Volurni X pige*-20Sto 257) If the‘.ettlomtnt was introduced 
into the v'lHfio in question in 1879 it is ditficult to see how a Settlement Oflict r 
could in 1887 make an ontr> in cue of the suivoy lecuids tiamed at tlie itilro- 
duotioii of the BllTAe^ In (oiinection with this jioint it is nocobsary to call 
attention to the fict that Kiishuap in his iipplaation to the bpocial Assibtant 
Collectoi uid Settlement Oflfii tsi c Lsliibit 21) stated tliat the land in 
question liid lx on cntirod is khoti it the tune oi the "iU7U\at ” This 
“ruruvat ’ is the leMow of thokhots and vilIi*ois in whoso presence the 
SutveyOlheer frimestho logisiui indothui locoids (See G irotteei, idem,pa^e 
256j It would thus appcir that the le^istcr ind utlui iccorda had Ixen 
already pioimred and if so, the only way, ii which tim eiitiies when lot final 
could, after Bouiliay Act 1 of 1880 become law, be altered yvas hy the hnal 
decree of a competent Court 

Absuminft however, that the Spccnl Assistant Collectcr and Settlemciit 
Officer in IH**? w ts really fiamiii^, the register inder [478] ««e tion 20 of 
Bombay Act 1 rf 1880 can i* he said tliat hi? yioceedu gs wi e accoiding to 
law? It appeared to him that thoio existed a dispute to a nnttei wnich he 
was bouncl to lecord, the dispute hemp as (vrishna]i said y\lictiier the land 
in question was kboti ci dhai i Mi Curaine Itld that the land w is khoti 
and not dhara and ptebumihly the entry specify in,, the tenure in the “settle 
ment icgihtoi * as khoti w is made, or if made w'a*' allowed to st iiid 

But the Su’vej Oflicer was ilso hound to specify in othir suivey records 
the iiatuie and amount payable by Kiishnaji airording to the piovisn ns of 
section 3J of the Act lyiishna]! being an " ociu)mucv tenant that is the 
position asserted f« i him by his pleader in this Court on the stioopth of the 
entry m the botkhat, ‘Khoti june kul —would accoiong to section ,33 of 
the Act, lu the ihscneo of any agieiinent to piy a hxud amount whtfhor in 
money or in kind pay the eustonmy lonts of the Village Appaiently there 
was no dispute as to the txistencdi (i non exist once cf any such tgreoment 
But Mr Cuiiimu went rn to hold Ihit as the khoti shaitrs had not pigyed 
that they had itcoiyed the custom try share ol tho pioduce from Kribhuaji, 
who was ilsu 1 khoti share), ' it is there *oro, decidcifl th it the applicant should 
pay tho survey assosbmuut and the Inc il t md 

Now u !•» quite possible that Krishraji, though a khoti sbaier, is still an 
occupancy tmaiu of the jiutn i h i lands in qiuslion ‘ Ivhoti june knl may 
mean that the lind w is khoti a d h id oiiginally been held hv old trnants, but 
hadlipseel to tho k i t who instr'id of ihiowing it into thelhoti khasgi had 
allowed Krisliiiaji «• fiiudy <^0 hold it as e ccu| am y tenants The oiigmal entry 
in the bcttloment lopotor sjenhing the tenure Ac , winch is binding on all the 
parties until revet seel or mcelified 1 y a final decree of a competent Gcjurt, has not 
been produced But assuming as’s contended hy Knshna]! s pleader here, that 
Krishuaji is an occupancy tenant o] these lands, then clearly tfioiebas been no 
decision of tho Survey Oflicer th t as between tho khot and the occupancy 
tenant there is an existmg agieement that tho 1 ittor shall pay the former a fixed 
amount, whether in mi ney oi in kind, in placeof theordinaty customaiy rents 
of the village No sne 1 igiecment was pleaded or found proved The 
[479] Settlement Officer decided that Enshnaji sbonld pay the survey assoss- 
Q^xig^t^and local fund . but be had uo power to pass such a decision. Section 36 
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preventecl him from direrting an occupancy tenant to pay local fund cess, and 
section 33 prevented him fioni determining mote than the customary rants 
of the vilhge, and the e jstonce oi non exi«>teiiCH of any agreement between 
the khot and an uccupancy tenant to pav a hxud amount of rent Mr Cumme's 
decision does not purport to hnd tlio existence of any buch agreement 

Regarding the case from the other point of view and holding Erishnaji 
to be not an occupancy tenant hut i i imli sh iter luIding 1 ind whic h bad been 
origmilly occupied b\ old kho'i ttniits tut which I 11 1 ipsed to the khotl 
coparceniry then acooidinp ti Rule III ol the Kulos undei clause (r) of 
section 40 of Bomtiay Act 1 5 I I'-SU (N itihc ition Iso 16 j9 bombny Oovem^ 
mentGaeitte 1HK2 Put I pp 2bJt)27j; the le^ * pa> able t j thi minagmg 
khot by khot shaiers f>r their privst i knoti lind sitall he the cu^tomiry rates 
of the vill tge for occupiucy tenants unluis it ii pt \erl that ht fort 1865 khot 
harers paid a makta or 11 iwt r 1 ite of ihal lu which c ),-.o the ancunt priotioe 
shall he follow td 

It wiy he noticed thit the onus is b> thii rule put on the khot ^hirers 
who iie holding tho liud in que tun ind not on tnu mini 1 ^ khot The 
foimor hive to prove that bif re ln6j tn y pud i makta {i t Inocl amount 
wh Ihor in moiiev ni in kii ii; or i lower late of t/ial thin tho custotnarv lates 
of tho villagb In dtfiult of su h pcc f thev must j iv tlieoi(iintt> lUbtoiuary 
latos But Mr C ununc held tint 111 dcfiult i pi oof tint c stoniiy rites 
had been pud Kiishinp should pi\ survov issit.‘,ujont and loc il fund cess ^ 
Thill his decision was direcllv cinctuv to the lules fiamed hv tTOVi^inment 
undor il 0 Act 

A^iin tpirf from the lule ihovo nciid it is lumittcd betoio us in the 

pre “lit c ISO that ilio k utk i ludivi led If so tluii uncici sect on lb the 

bunov Oliiieiwisb urui 1 1‘•1 ecd\ in*hc otlci itcouls thosuivev numbers 
in tiu p sstssion of onco c ■» hnei ind the out pav ilile bv such co sharer 

on it count of tho sinie 1 ut it is uowbire stiUd in tho Ait tint such outry 

[480] sh ill be conclusive uid tin al ovule IK 0 ft ohibditv then bv t'■t iblished 
Uue we hive the faridio of fact > loth llit lowti Courts tint the land is not 
Krisliuaji s dual I I nmd incu tlin ho must (. ly for the s ime It is 
for him to establish in cxciiption ftim thal lie can oiilv toint to the 
Settltmenf Oliictr s diois on rf whuh hv iSolf isfounltiho viluiless 

No other leason givtu whv Knsliiia]i shouU not piv thal fi tlie Unds m 
suit I, Lhetufore coUuUi in uphcldiug Ihe lecreecf tIu \ sistint TuRe 

Decrt e 0 

NOTEEi 

t This was lollowid in (1816) 2i IJ m S' {1*100) 24 i> m 1 
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APPELLATE CIVIL 


FULL BEECn 

The ilitd January, lb9G 

Pki m 

Sib C Farban, Kt , Chii r lusnoi Mk Justice Jaruine, Mr Justice 
Pak&ons Mil TusifCJ Candy and Mr« Jusiicl Banade 

Autaji Kashinaih (On^nnal Plamtifl) Appellant 

vnsui 

Antaji Madbav Bha'vn and otbois (OiimdiI Duiendiuts) licspondentb * 

Khatt Settlement Act (Horn Act I of IbSO) Sfc? 9,10,12, lo 17, lb, 19, SO, 

SI, SS SO, ol ami it)—Land heimve (ide U oni Act I cj lb79), Sec 10b — 
Deei ton of Surtty Offictr n\ totinuyp hcvetsil oi modiptahon 
of the aectsu u by a lompdeni ( ourt 

The dtCHion of v burvtv Dili tr dett running ht linuit rn '^In h a hurve \ numbir iR 
held IR not SnU nndtr the Khrti Ad (Biinli.> let I oi l&riO) lud il> rui Li r<\('Rfd or 
modified b> a compdful C url 

Second apPEaIj from the decision of T Wilkor, As istnnt 'ud.,o of Rxtnagiri 
confirming the decroo of Bio Siheb S M Kuaudikir, Saboidiimto Judge of 
DevruLb 

Pliintitfsi 8d«d for I dncidi itiou that coitiin land'-in th nr occuintion 
were held by them on dhai i tomiio (ornpUining th it the Spot ill Survey 
Ofhoer had outeied tliu n as kliuti luids 

Tho defendants contended (tnttr aha) tint the lands were nut plmutifls 
dhnra and that tho cl um wis tune hirtol 

Tho Suhordin ito JuIgo found tint the lands wme not pKintiffs* dh ii* 
and that the olaiiu for decUiitioi was time hu rod [481] e suit not 
having been brnu ht witbin one yui under artulu 11 ScliKiuIe 11 of the 
Limitation Act (XV of 1877) (loni tlio daS of the Special iSuriti Otiiu r s entiy 
On apjioai ty tlie pluntitls tho lud'o raised the issue ‘ wiiethoi the liiid 
is plaint lit s dim a 

liut w tliout recording anv fandiug on this issue tno Judge contiimod the 
decree oh'-erving is follows 

“B if) uutnts pli idtrbi 'i dur«d in thi C urt th dtcisiun rf thi S(ttkmont Oiheer 
fixing plsialifts* liibilty wliiili >f i. l isfiiiil uiidi r sk tit i 17 of tin Khuti Act Tbii 
shows that pluntiiT b IS to p ly i/wti, ind bii rxpfctcdthit in view of tbm order, it would 
hate been tbon{,ht uiinocfs -try to ]ircs tb ippt'd Appdlint however urges that the rights 
of adharohan aretruisftnbi ui i'iciilil b will those of mi oocupiniy tenant are he iitiblo, 
hntnot neccbsinl} trin f rvlu Tin is ill vtrv well but p^iintiif dors not really want any 
such declaration In fici f (he & ttitiiuiit 'Ji!urrt> diciRion (Ijxhibit No 11 in appeal), 
1 could not give him a bitnplc dec! tr iti ju >'U ^ as be leekn as he would it once claim to pay 
only Govornm* nt assessment If ht wants mi roly idcclaritii n thit h s righbiare alienable, 
there is no came of action irjd his is the first metince in my experience, that anybody 
wtsfaiijg to frtiisfer his right! first imd f ir a declintion thit he might legilly do so The 
usual practice is to sell them iirst, tid kt the purchiser settio mittcrs as best he can " 
Plaiutifi No 2 prefetied i soeond appeal. 

* Second Ai peal. No 8SS of 1893 ~ 

310 



AMTAJI HADHAV BHAVE &e. [18961 lX.R. 21 Bom. 182 

Nngindas T. Marphatia, for the Appellant C^laintiff No. 2). 

Qanesh K, Deshamukh, for tho Kespondents IDefendaots). 

The case came on for tiearint; hoture a Division Bench composed of 
Paksons and Candy. JJ. 

Parsons, J. : —Plamtida sued for a declaration . that certain thikans in 
their occupation were held by them on the dhara tenure. The first Court found 
af<ain8t them on the point Tho plaintiffH appealed, and the appellate Court 
raised the issue whethnr tho land was plaintifls’ dhara The Assistant Judge 
recorded, however, uo finding on this issue lie said that the decision of the 
Sottlouient Ofiicer fixing plaintitls’ i ahilitv, whioli of cc-urse was final under 
section ]7oi the Klw^>ti Act, showed tli»t the phiintiffs had topa\ that and that 
after that he should have thought that it> wa^ unnoc<pssar\ to pr<ss tho appeal. 
After a few other reinnika as to tho suit hereiected the appeal with costs, 

A liuding on the issue raised cannot, how ever, no avndvd in thip way, 
Tho plaintiffs are entitled to a decKion .i-, to the [482] tenure on which 
they hold tlieir land The Survey Officer elissing tho plaiiitiffs under the 
designation (f occupanev tenant*^ ha'-dei-Lued tlieni liable to p ly i/m/. Tho 
plaintiffs object to that tles)gnati.)n of thou tenure and claim to ho dharekaris. 

The tiiht jKiiut, thoicioio tliat anscs i-- as to the fiDalit\ cf this decision 
of (ho Suivoy Officer on the qut"-tion of tenure, hir, if that decision is final, it 
is fital to the nlaitn. VVe think there cm lie no louht that tin deci'iun is uot 
final (See Fakt Ghulum Mohuhn v Siijnak, I L II, 18 Bun, il44.) 
Section r<i the Khnti Act provides tliat the decision of a Survtv Officer 
when not final slia,ll bo hinding ujion all the parties aflected thireby until 
revoised or modified hv a final deciec of a ccrapetent Court It thus dis- 
tinctlv assumes tho p(»\\or of a (louit to reverse or modify all decisions of a 
Burvov Offio*‘r other than fin'il onoh Tho onlv seetion of the .■\cf relied on as 
dochiring tiiialitv m Uie picsint case la hi'clitin J7 It sms (liat any entry in 
any roenrd duly inadt ui.doi thus seehnn 'll ill ho corclusiyc and final tvidouoe 
of (he liahilitv therehv esl.ihhslied Tlie recoid hete alluded to la one of 
the other records ptej aied under section 108 of the Boiiihav Land Revenue 
Code and which under 'octmu 17 of (ho Khnti Act are to sjietify the nature 
and the lunouut n(>ront piya(iio to the kliot hv eacli privileged ucci pant accoid 
iiig to he pioviMOij.s of section 'h‘l. Hecti in 108 itself meiclv says tliat the other 
rocoids uie those that aio piojiiied in 'iccoidaiico with such orders as 
may fioni time to time ho inacle on this helialf by (lovorrunt'ipt Tlicie is 
not .1 w’ord so far in any oi 'hesi sections a' to an ontiy of the tenure on whicu 
the land is held, aii.l this must ho so heeau-ie lli.it tntrv is not t > he made in 
tho other records, neither it form .i sulneet nf deteriiiinstion under sfcrion 
33 of the Khoti Act. It lo tlie ‘.nltleuient i ^gistei which shows the tenure. 
That record has to ho piejiared under secl’on 108 of the TJombny Land 
Revenue Code and shows tho particui ti s ‘-pcf ihe I in t hat section and also those 
specified in soctiun 16 of the KhoM Act, one of tho hitter being the tcnuie on 
which tho nurnbfir is held. It is thus, we think, quite clrai that the decision of 
iihe Survey Officer as to a tenure affecta an entry m tlu survey Kgister itself, 
which is nowhere declared final in the Khoii Act, and which can, therefore, 
[483] be roversed or modified by a deciee oj a compcteiit Court As, however, 
the ruling of a Division Bench of this Court in LamchantJia v. Mukundshft, 
P. J. for 1895, p. 140, is directly opposed to thin opinion of ouis and to the 
opinion of tliis Court in the case aliov > quoted from J. li R., 18 Bombay, wo 
refer to a Full Bench the following quo,non, vie .— 

Is the decision of a Survev Officer determining the tenure on which a 
survey number is hel^d final under the Kboti Act, or can it he reversed or 
modified by a competent Court ? 
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The oaaa being thus referred, it was fixed for argument before a Pull Bench consisting 
of Farran, 0. J., JArdimr, Parsons, Gandy and Banadb, JJ, 

Nagtndas T, Alarphatia, for the Apimllant (Plaintiff No. 2):—Wo submit 
that the docision of tho Settlement Officer is not ffnal and is liable to be 
modified or reversed hv R competent civil Court. There is no dispute that 
before the Kboti Settlement Act came into force, civil Courts had jurisdiction 
to interfere with such decisions. Tlierefore, in order to exclude the jurisdiction 
of civil Courts, tho language of tho enactment under which it is contended that 
civil Courts have no lurisdiction must be clear and unambiguous—Maxwell on 
Statutes, p. 102. Tiie Khoti Settlemont Act is a Bevenue Act. The Revenue 
Jurisdiction Act (Bombay Act X of 1876) contemplates that in potty matters 
civil Courts should not intierfeio, hut in matters of importance they can. See 
section 4 (0) and section 0 (0) of the Act. 

Tlie word outry only occurs in section 17 of the Khoti Settlement Act. Tt 
does not occur in either section 21 or in section 33 whit-h is iucorpoiated with 
section 17. Section 33 deals with rant only and not with tenure. The finality 
mentioned in aoctiun 17 is as to nature and amount of rent ana not as to the 
tenure. This conclusion is moritahle wlien sections i 7, 21 and 33 are read 
together— Fakt Ohutam Mohiditi v. Sajnuk, I L. R., IH Bom , 241. The case 
of liamehavdra v. Mukumhhet, P. J., p 14,0, is ag,iinst ua. Wo submit 
that the ruling in that case is not correct, 

Ganesh K, Df'-vAmi/lch, for the Respondents (Defend,nits) —The Revenue 
Jurisdiction Act (Bombay Act X of l'^7i») has no [484] iipiiliciition to tho 
present c.tse. Jt deals with disputes witli (joverumont see section i of tho Act. 
In the present case the question turns upon tho construction of suction 17 of 
tho Khoti 8QttIometit Act. The word '* nature " iu tlie sot tion has reference 
to the tenure wil.li respect to which tho root is to he paid and not to ront. Sec¬ 
tion 17 has rofeience to section 33. Section 17 gives finality to certain entries, 
and all tether entries are to be lioalt with under section 21. Section 20 of the 
Act omi.)owers the Settlement Officer to deturmine disputes suiniuarily. Section 
16 provides for the determination of tho tenure and lor its entry in tho settle 
ment register. We submit that these sections show that section 17 makes the 
entry as to tenure Dual. 

P.AltSONS, J.:—Section 17 has reference to tho settlement register md not 
to other entries. I 

Wo submit that under that section the entry iu tho settlemont rogister 
woul 1 bocortiefinal. The exprossion “ other rccoitis ” in the section may mean 
the addition of an> columns to the sottloment register. Under section 33 of tho 
Act the rout in the case of a dharekari is rent fixed by the Act, and there is no 
discretion left in the Setllonont Oflicor m connection with it. Ho has a 
discretion iu the case contemplated by paragraph 2, clause (c) of the section. 

(FaPHONS, j. ; -Do yon exclude the case of a disputed agreement from 
seotion 33 ? 1 * 

Yes. Our argument is not affected by suction 20 of tho Act which relates 
to disputes. Sectiou 17 has reference to the first three cases mentioned in 
seotion 33. We submit that thq^word “nature" relates to tenure and the 
word “ amount " relates to the quantity of rent. Thu word “ nature ” does nob 
apply to rent, because w bether the rent is iu cash or kind, its nature is not 
changed. There may bo a change in the form or manner of ront, but there 
can be no obaoge iu its nature. The rent in the case of a dharekari is fixed, 
and to such rent the word " nature ” oauoot bo applied. Further, if the entry 
with respect to tenure is iutertored with by civil (Courts, jbe interference would 
affect the rent also, and thus the entry as to tenure would virtually make a 
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U88] change m the rent which the civil Couits have no jurisdiction to do 
under section 22 of the Act 

Parsons, J —The Collector has the light to change the entry as to 

rent j 

The Collector would then h tvo to miLe a new settlement, which he is 
not empowered by the Act to do 

In hamchandm \ Mukund^hel P T 1890 p 140 it serins it was 
piesumt d that ^he entry as to teniiie vv is ho il The d< cision in Piki Ghulam 
Mohtdtn V Sajiiak TLB, 18 Lom ill is not i. tuhng dnectlv onthepomt^ 
arising m the presort case 

Farran C J The qur stion for r ur detcrunn iti m s is state 1 by the 
refbi ling Court ' Is the decision of iSiixcy OHuei leh run run,'tin tenure on 
wtjirh 1 survey numhir i-r liold, fin il und t '•ho Ivhoii Vet or c in it he levarsod 
or in Mhhed by iLornpitent < mrt ’ It is idin tte i l'i it i i ru'd bo op utoltie 
civil Cuuits adiudic Lte upon'«U( h a quo lonoftinuio \tie it n >t for the 
provisions of the \tt 'Hnnbav Vet I of I's'vt) Iris thirtine it tboc^pllS 3 
wonts of th it an ictnii nt o'* in the uoi ussi v nupbc it c t insm» (i m its general 
objec b and s(n|io th It the exc lu'-ioii >f t ho ] itis ncti jn it i** ex sts m is I e s mglit 

N sw s if ion 20 of ihe Vtb pi m ks tlni d it si ill ippeii t i th i uivoy 
OflS trvhofiiui "tit sill u„ist«i oi otboi i->(oi fh i* there p^ist inv dis 
puto IS I 1 iny mittii vvhuii n i houn 1 t itoioi 1 be ni i\ invest gtte 

and ilitoiinini sun dispute in 1 fr line tiio s n 1 le istii ti other iti ir 1 accorn 
ingly ind soctiou 21 pi nidcs tint n mv s ic i nnt'in the diiision of the 
Siirvov Ofiiii vfiin n t n lal bill be bindii up ir ill the j iitiis itlirbud 
tboiiby ui il rovtisnl oi m 1 1 bed b\ i linal ii i r n if i coinpotmt Court 
Tl o sclionio of Ibt Vet i* i ippii iif iioui this p ov su ti is no* to ixtlu in ill 
nicttfis (wbiih tb Suivt Olluoi is b> nltincird ind op n xl l-Ii there 
exxsbs i dispute but vein t* e p 11 tie fi m tl o c im/ince if tbo tivil Courts, 
but only sui b mi'tiis is b si ipni wbicb !i s lerisim is hn il NVe mist, 
theiifore, tximine fbo so ii il stctions of'bp Vrf f met xx li it ui liters «xliuh 
the buixoy Ofluafc is bound r« 6 ] 1 1 lot 01 J lie hn il Soiti m J J on i* los a 
khot o eontir tunuiu iiglits upm his ten nits ind bv siction 1 ’ npc i his 
ijiplic ition the Cnlloi tot is liLunlti luiik' inintiy ip in the ictnd ot tie 
griiit of suth riglits Tin litter section il2) pioxido tbit ii tntiv tlisdily 
made sli ill lo (onclusixp j loof of tbo I lets thiitin uiotded In s uh i ise the 
dotenn u ittoii of the tonip o up >11 xx bu 11 a kbotitiniit holds i xxitli it ivvD 
from the cogm/inip o the Louit m m ’•e t inectlv sp ihiii„ tie Coat is 
forbidden to gi belli lid the entry rnidehy 'he Cdkttu anils contluiid by 
it We do not find any othei set tion in which llu jurisdnti m ut the X urtu 
to considnr outlies isdeilt with niit 1 we c mie to Pitt III of the Vet The 
earlier sictious fl 6 , 17, 18 ind 19) of tint put re ho idol' hittloinent 
Records ’ * 

Section 16 piovidos tor the prtpit ifion of thi settlement register” 
undei section 108 of the ‘ Bombay Lind Revenue Code 1879, and the matters 
which it 18 to contain '^hoy raiv b»x thiw sumraansed 

(1) The area and assessment of pich surve number This is a matter 
dealt with by the Land Revenue Code 

(2) A statement whether it is hnid by a privileged occupant or not 

(3) In the event of its being so hold, the touuip upon which it is held, the 
name of its registered occupant and an entry as to whether hia interest IB 
transfeiable othei wise than by inherit inte or not. 
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(4) A list of the co-sharers of the khotki if there are snob and the extent 
of each co shaier’e inteiest theiein 

Passinji; over seotinn 17 for the mouient we find section 18 providing that 
the reooids shall specify tlio manner in which the possession of the village is 
held by the khots in the cise of an undi\ided village and shall lecord 
agreements riotermin itiio of their rosponsibihti tiUer se and as to the 
rotation of their uiaMigement wtiile section 19 provides for recording 
particulais of fhe luteiosts of khots in divided villages In none of these 
sections is Ihtie any piovi ion deahiip witli or in any vtay excluding, the 
ordinary juiisdution of the civil Couits to inquire into the roriectness of the 
entries and in thocuio of maii>, if not of most 1487] (f thtin, it appeals to me 
that the civil Couits tni{,ht iiatuiallv be expectorltc iiavo the power to do so 
as mony of tin m iclite to quosticiii of title tnd estite 

We now tuin to section 17 The en^rie to hi made under this section in 
' tne otiu r rec 01 )«< iru of s diftoroul ch ir iJi i They lulate to the n lit pxy able 
by the triviicged occupants to flu khet Ihe "-oction en lots that * f ho other 
recoiils ptepircd undci the sud section (lOS of tho Lind K venue f ode sliall 
specify the nafuie ind unount of lent payable to t' c kti >t hy each priyilOfCd 
occupant acc nding *o the piovi'- onsot section d> ct t)ii<- Net ind an\ untiy in 
anv recoid duly niadeunilci tiii*i sictioi shill hi cen luoive itid iin il evidence 
of the iiabilit > theiehy rst iblishod, t) us usin^ wotds iiuiliit Ih iso occurring 
in section 12 and ague in secti >n 29 Thc\ do nut occui elsewlutc in the 
Act It h iS lieen (loci led auddswe dl tiiink coiici tK decided that these words 
piecludo tlie Cluiti from qmsin i iiif:, tf t loircctncs-j cttle Suivcj Officers 
entries dulv mule undci socti n <1 i^t )tl c unount o) rcn^piyahlohv the several 
piiyihged occupiiitsin lesptit ct ihoii h Idings Oopil Kii^hm Iaraehuf' 
V Sakh }trav 1 L li , IH H an 1 uil tho subs quent ci>- 0 “ wnn h ft Ilowed 
it Ithxshtii itguod befoic us th it not only h ivi till y thatf pcidtion, but ilso 
that they iiifuii-i tialiy pedude tho Couils tioni i iqiiinug into thi coriict. less 
of the entries istotiiiuii nude undci section lb 1 anr uuihloto tgncwiiii 
tliat con^-tnlion Tho nituic of tin tenure may bo and often is a untler of 
much moineiit independently of tiio qiiostn n of lent altugcther Upm it 
depends {iniet aha) the extent of the i si^,nchlitv of the occuimits holding 
Sect oils 9 10 md U dt tl with tins suhioct Then is tlitiif i(,lthinka 
btron{ a f non ino‘*iuDpU tidgiin t thi'^ c mtiiition Tlio spcxifuatiori of the 
natuieofthf lert h is ri kicix i 1 ttniik tc the me luiu of f lie piynient whether 
it IS to ho u nic in cish oi kind oi hotl and n >t t< the tenure in lespett of 
whicli it Is jiay ililc There i n > esierdnl distinction in the nature of tho rent 
ansi p out < i lii<-ttnuu piy iblo by a pinilrgtd c crui ar ^ whethcihebe i dh ire 
kan quasi dhtnkiii, or an c viipancy tiiant L ib in its amount and the 
medium in wiiuh iM {luil in siichthe iliHtituru (ousibts Quit rent and 
rack lent aio wclllnown ivnrt'.sion douot [188]ing the sort of tenure in 
respeci oi wlich lu tu pi\ ihlc but it would bo impossiblti to distinguish 
between the len^-s pay ibfo liy tin seven il 11 issosof khoti tenants unless by 
a hlatenient of the tenure undci which tliev hold but that is a matter already 
provided foi in section lb 

The reversal of the decision of the Survey Oificor as to tho tenure upon 
whicli a paiticular suiviy numbci is hold, may doubtless iii manv oases 
necessitate an alteration in tho entiy is to rent pay able in respect of that 
number The finality oftlieient entries is thus indirectly impaired That 
mnsf lo so Ces'satit laU u< I gts, cn'.al ti tp&a lex The rent ib fixed with 
reference to the tenuio It is upon the assumption that Jibe tenure has been 
coriectly determined and tnceii i that the finality of the rent entries depends 

I 
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The fanotiono of the Oour^, however, reasto, I thick, when it has corrooted the 
decision of the Bnive;^ Ofhcei as ro the lotiuie, and it is left to him to make 
coder section 22 all necessary and c msequonti il amendments, if an\ are needed 
in the rental entry if Iheie is anv diihculty in his doing so, (government can 
prov ide foi it under section 40 of tiie Act 

1 answer the iirst branch of the queition in the negative and the second 
brvnoh of it in the affirmative 

PaHSONS, J I concui It i<j unn i es ii\ foi me to h )> in jre, as I have 
fully stated my opinion in the luiginun ufi'nitic the < ase 

Jardine J — I cyjiici.i ThopirtiailiKiioston nf.u( 1 befo'-t this Bench 
wis not raised in hamchandra \ Vuhinlsitt P i j Hi (r Uam 

en(\ndra\ haghunath, I L K 20B)iu 41G tfiou,^h ui < piuic ti \ i nicidetit 
ally expressed Ttuit question i*<, \vh tn«i tfu i nlrv d'siiibir the tiuiiiL of a 
ptivilogod uciupant IS made undei stitKii 17 oi loiibiy \cr I jf l^^O Now 
Boinbvv Act V of l‘<7y >5eftion 104 i (jims t s Ulonftit r ),i i anfotlier 
roioi Is to be ki'|ft Tin settle lu tit itgisti i i tr so w 11 e it( i i i -^itbs 11 nt of 
each survey nunib»r and theiiimeof tbi iu> s^iiefociu) xnts Jlu li ti \cf in 
section 16 alltili s to rill paiti uln sdtli u t r ut.i'.tn teppi*^i*lt i pinment 
ahvat aiea in 1 ishossuirtit i in itis « 1 1 ( f ifiit il nu ■ lie nine Ml i te ti 1 

oc< u|>int [489] reqtiiiis is itipuii v ii br t tht ticml Mis nidbv i) u b eil 

occupiiit OI tut ml it s), th( tiiiiU ti ii pi i(i i mi In- ngKeied 
occupmtsnmio Whii tl tio is b j piiviln,: d ociupm* t'u tiaun f Lh kbot 
OI shun IS to be yuttiL i fmt tlio \(t d n t, c ill tlicsi ])ci*.tjns Uf,i t r i 

occupants Pot hips the dthinti nwisiiunt u i in oidu t i r u^o litprivib^ed 

u lUpiiit ti the p -iition of hulic 1 ou 11 tb \ it I e n^. 1 oki i mi is n i sort 

of Way Pint It luunt in ilogo t o G k 11 mi i TI i it it it is to lx '.j ii ihi d in 
tf IS siMtliMiiuot 1 1st t Iv vnSie M stcti n lb isit iKo icqun * i in thee liti 
)C Olds r ) Hbl, I) section 17itMts in I tv u i luriot is f* i in tint n fa uit of 
siiivey assessment niu^* UiJ i plui in li tli ii tiioiegistei issinviv i s ss 
me it m the otiui u r >id IS 1 nt * 'I Ins otpi n !>-on tho im u ii of tl inijuirH 
meut til it flio iiituT ml i noun* ol iin» il* 1) specdi ui t! e ithii lof tills 
In section 17 1 I ki tUo woids u* oin t the i lov si ns of sa t m ii of tins 
Alt I'l n id\ni)ul phrisu lu iifvme t it w t i p v iblt n l the \\ id 

“apicify ’ I in'tt theietou tiiiit flu -i 11 hi it o i t ei d not melud itllh ficts 

meniKtuii m s tti n il i ui tl o sf loinil ui k\i 1 it istoi fa exl t i tl nituni 
and am untnfie<nt ) i\ tbh u 1 i th >t i uto Mi IX hmukn i^k ith ( mit 

to tieit the vigue v\ nu i iti i i tqidto iiiiin iiunut t!i wild 
inKunt hung wi let no 1 n.toiifni lun ofbilh-idts iii uvnmkini 
aim I III ly add vvliotnoi fa\ed 11 unfivtd Mi N igin 1 is ii„u i hn nituie 
IS i tibiaso moaning what the wouis in ni i t y oi ii kw d inom in si cti n Ji 
On t lie whole 1 tliink thu wot i ‘nit lit dois n it i li i 1 1 t luit Inr title 
natmal histoiVqualitv oftheiont thus] ueies ofei ins lupics unnis iil| he 
species of pt im ind* pi ili.ee Thu phii i ii)*uii ml mi lunt >i teui A( , 

in seition 17 thus leftis ehiu6> lo the fa in s mdspeciei il luh thing- as 

section .id and tlio bthcdule e^usetihe and m t to the to mi s It is uidv t > t cse 
fagurea and species th it the lulo of eiidiMue in^ieition 17 n *' did not 

fail to aeei tbit one result of allowing the tei me' outi\ to no dli icd wt idi bo to 
allow thenatuio and amount of lont to he illoieu is rl e o v iiy wiili tin tenure 
just as the vale ' of a ft act ion vanes if vou idu tbo inttgoi 1 imet tb s objec¬ 
tion with the m iMiii 7utio ecvi^ hi ('no iisult n y lx tbit the spec! 

fication of nature L490] .ind amout f it luiit intiiid igiinst i Lauuiu bee nines 
annie.ining and null in cantomplatici ot law when the' ouit has doiidud tliat 
the tenure is of a diiferent sort I ague with the ie{oruug.ludges that the 
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decision of the Surve\ Officer on the question of tenure is not final, but under 
section 21 may be reversed or modified by a final decree of a competent Court. 

Candy, J,:—I concur in the answer proposed to the question put by the 
referring Bench. 

1 have had occasion recently in Second Appeal No. 710 of 1893 {ante 
p. 467) to consider in detail some of the provisions of the Khoti Act (Bombay 
I of 1880). I will hero merely refer briefly to one or two points which seem to 
mo to ho of special nnporlance. 

The entry in tlie record which by section ] 2 of the Act " shall be conclusive 
proof of the (acts therein recorded ” is tiio entry made pn receipt of a written 
application from tlie kliot that he has conferred on a certain person certain 
rights of a privileged occupant. There is no judicnl adjudication of any rights 
contemplated. 

So, too, with the certificate under section 29 wliich “ shall be conclusive 
evidence of thn riglit of tiiu khot tlicrein named to inamtge the \illage to which 
it relates for tho year therein specific i. ” —the coitificate is ii!>t intended to bo 
an adjunication of thn rights of tlie khots inter te, hut merely a provision foi 
the due luveuuo administration of the vdligc in the year specified. 

Similaily, reading sections 17 and 3d together, the intention ol tlie Act 
would appeir to he that tho ontrY *0 the record wljieh “shall he concluHve 
and fin il evidence of tho hahilitv tiinrein established, ' i'- ineioJj the entry of 
the rents aceoiding to the iirovisions of section 33, whicli lays down definitoly 
the rents payable by privileged occupant's. 

Wlialever entries the Survey Otfictr may make in tlie snivey records 
“other’’ than the settloraent rcgistei, ho cannot 'ivoid the Hoar statutory 
provisions ol section 33 Per instam'a, if he made an entry that A B, a 
dharukari, should pay as rent one third of Uie produce of his dhara land, such 
an entry would ho ultra vires, for it would be contiary to the provisions 
of section 33. 

[Ml] So, too, with occupancy louants . --They ordinarily pay the cus¬ 
tomary rates of the village, whicli are detoi mined by the Suivoy Officer who 
frames tho survey locord, not for any particular occupancy tenant, but for the 
village as a whole. But tlio khot and any occupancy tenant may at any time 
agree to substitute foi tho ordinary customaiy rate a imkiaor khand, that is, a 
fixed amount wtiether in tnoiiey or in kind, and not a fixed share of the pro¬ 
duce The manifest advant'Vgc of such agreement i is that they obviate the 
necessity of ciop iiispoctions and apprsi luments which are such a fruitful source 
of dispuh' Suction 33 apparently contemplates that if the khot and occupancy 
tenant agree before the Surruv Otficer as to the existence of such a nakfa 
or khand, then he makes an iMitty of the fact, which entry as with the entry 
in section 12 is cunHns<ve Now, if (Maxwell, page 30) the interpreter of 
a statute may can to Ins aid all external or historical’facts for which he 
may consult contemporary or other authentic works and writings, then a 
reference to the B<in bay (fazettcer, Voi. X, which gives an historical account 
of the introduction of the l&^;oti settlement, bears out the above view. 
At pages 253 to 255 will be found an account of the principles adopted by 
Government, to legalise which Bombay Act I of 1880 was subsequently passed. 
“ Existing ngreem'jnts between khots and tenants, wiiere found, were to be 
respected and enforced ’’ It was apparently intended that where the khot and 
occupancy tenant .ippe.ired before the Survey Officer, and said that they 
preferred a fixed amount to the customary share ,of the produce, the same 
should be recorded and ho ocuolusive. 
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So far there is no di&calt\ there could not be from tlie nature of things 
any intigonism between entries under seotions lb, 18 and 19, which are 
nowhoie in the Act said to bo ‘ c incl i ivo and entries under 17 Kor as the 
kbot and tenant could nob i,»roo hef >ro tn« Sur\o> Ofliur unless there was no 
dispute and the Survey Officer could not leord au tgreemont contrary to the 
provisions, of section 33, there woull he no looiu forimonsistont entries 

But then vie time to sectnns^>Ol dJ Thesr sei r ons provide most 
distiDi tl\ til it tho Survev Other t vilit n li i ni f no s ttio iit nt •■o istcr or other 
retold ( in invostigite lud dutetuiiuc i iv [492] .1 -.putt in 1 th it his decision, 
enihodud lu a survev «uc( rd when n * h il is ii n mi.? on tho puties till 
luvrisud 01 niodiiicd hv i Uu il dec ii( ot i > ipot it ( juii \\ htn *n it ctcciee 
is ohl lined the sutvev lecoid is iinen lo I in u u I irue vi th i*'. ti i ii^ 

Now whatever iiiav have nten the i-vtc ml ciiouni-^lii c conneetc 1 with 
tho introduction of the khoti settl mint thtv t ir n t ju ilj i b i ufntt fio.n 
tne plim me iniHt ol th vviidi ' Huwi srefuns fMividi jit J2l Ihis 
inuc h is clt ir tfiit it wa the intent ion ot tho L j. i 1 1 'uic iv itlrr«- ->0 to 22 
tl B inlay Art 1 cf IhSO to vo l tho ^uivcv Ofticc r wh*ii It irn i ^ In locotds 
at tho Kitioduction of tlic suivcv v itn llie i wti ti li id c ito in lisiutrs 
cm rnctid with The {i< 1 arslioD t tl om* sjivev ti oils it d tl at wittf the 
\tf dll nit spe ik of an opt'v in ido in ii idincj wdh I tie Sutvev Ifhccrs 
aJjudic ition bniiif fiu il or c i ilus vt the sutvt> iuloi 1 cuull he lufOtUd by 
a hnal lei -eo of a cuiupctonl Couii 

It IS objictod tint a sctilemont by which cert vtn of 11 e ni ision of the 
Survey OfUi ir ire tin il in loti* is no n must 1 it ti nc iisisVncv 

booiiif: thitthr nituie it I int >u it o^ lunt psy ihh ny i pi vile.^od ore ui int n i st 
let e 1 1 ii[ 0 1 t h I rt it I'o of h s tonutt titn t b i li the cl j si n <s o > ten ite and 
ilso tl i d cKiou IS 1 ) nit are in I iinount of rout rim ^ b o| i i to c.oitection 
by the civil Oiurt oi ulsehot> must he li i il and uniltctihlt tiv thi civil 
f ojrt J do not igieo with rlm view 

Ine poutnn if tho w ir is wltnn n d lin il i i <^uction J1 show hit they 

can f 1 1\ rolti to tly fin ility i*’ nbe f in ction *7 to the enti e f tin na u e 

t J iiein iDuntioni, 1 is w i-» hell r (fcpal hr/s'i/ni v SihUjri I Ij R 18 

B)in JJJ Hut wlien wt i i nc ti r m let tiio ua iio of hit h i i v it will 

he <^icn that iheie mel bo no iru i trnev 

rtiu-. (he‘^urvc'v Ofltti i It 11 11 tliit AT> as Ih iroL iti p iv ^iii t\ i>. t s 
mont lie c pnitunnei snti n t} cloc Ij invthin elst 1 tlu k o ihtiirs 
i iin It decree of i competent (. o lu thit \l is not i iniitkiti I iu in 

oecnpiicv ten int of f ho h.iid in (lutst m tlu n un le i sec ti u tJ \I n ust piy 

the oust mi irv rates of tnevillire uiltssihe Ih i i iicst tik rtr nfu in 
[493] him Tlmro cannot be a dnet uu of tl t S mev Olluei wit i ti innn ti e 
recoid that there IS an existing ipieionu tic wctniiitkhti ii d \1> is oc ci i mey 
ten int that a bved aincunt in m tit v oi in km i si ell oi tek ii in 'ui< of 

eustomarv lates, ioi when the suiviv lecc i 1 vi is fi ii e 1 tin b nvev Ofliier 

treated AB as a dhaickan Tni will not puiont n ly v ill i i iiomeut between 
the khob ind AB as occupancy ten int for ta hoitig , ivtn e tteit to 

In the ‘ amif way should AB h ivo I c mi entcre ' by the Survev Officer as an 
occupancy tenant paying makta bccji luit, to au txistm a^u • merit ind should 
AB douying the existence ot such n igieement obtai i blie fin a] decree of 
a competent Couit that he is a ehaitkari, tliop by si ction 33 ho must pay 
neitiiei more ^nor loss than the suivov issessmint and local fund cess, and a 
doci<-ioD that be as oceupani,y tenant agieed to pay makta must be void when 
it 18 found that be is not an occopanoy tenant at all 
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The apparent inconsistency disappears when it is rotnembored that the 
only " decision ” which the Survey Odioer can give under sectiious 17 and 33 is 
as bo the existence or noii-uxistence of an agreement for makta between the khot 
and occupaney tenant, and the determination of the ousbomary rates of the 
village. He is not empowered to fix a “fair rent’’ for any particular occupancy 
tenant. Hois not entrusted with the duty of ascertaining or determining the 
amount of rent that an occupauc\ tenant shall pay: the Legislature has done 
that in section 33. All that a Burvey Officer can do is to determine the custom¬ 
ary rents of the whole village, and in the case of any particular occupancy 
tenant lie can find as a f.ict that the khut and that privileged occupant quA 
occupancy tenant have agreed bo a certain makta {Used amount) whether it he 
fair or not. Jhit il the Court finds that that privileged occupant is not an 
oocupany tenant, then it follows tiiat no makta could over have been agrecvi 
upon “betw'i'cii the khot and the said occupancy tenant.'* 

Kor those reasons 1 hold tliat it is open to the civil Court to go behind the 
Survey Ollicei’s t*ntr\ in the settleunMit rogish'r as to the tnnurt- of the various 
privileged occupants. When that f494>3 lias been decide i, the payiueut of rout 
follows automatically under section 33. 

Ranadd, J : - I concur. x\s one of the .lunges who decided the case of 
Ramchaudra v. Mukundshet, P. .1 foi 1895, p 145, I mav state that there was 
no intention to lay down any principle, or to jdace ai>> constiriiction on tlio 
terms of section 17 of the Klioti Act, at vari.Lticu with tlu rulings in Fakir 
Ohulnm Mohuhn v. Sajnak, I. L. R., IS Horn.,‘244. Tins is clear from the 
recorded judgment, the lust liut one jiaragr.iph oi wh'ch sets forth the diptinc- 
tion between the effect o( the words used in suction IT ‘iscompared with those 
used in sections 21, 22. Wo weieot opinion then, and to tliat opinion 1 still 
adhere, that the “ botkhab ” is one of the “ other roooids ” prepared under sec¬ 
tions 17 and 33, and so far as the enlriei in it relate to the nature and amount 
of the rent, the entries are clothed with a final and conclusive character. 

The qualifying words underlined above should have houu expressly stated 
in their place, and there would thou h.ivo lieeu no room fui misconception. 
This same lecord, so far as it relates to the tenure of lands, is some 
evidenoe, which, if not cuutrovertod and coirectod in due course and time, may 
become very strong evidoiieu, and Lund parties on the point oi tenure itself, but 
in its origin it is nut clotiied witli the character of finality In this view of 
the law, we exatnined fully the evidence in detail ..n the point of tenure. This 
ei.imination would have been unuucuisary, if we woro of opinion that the Settle- 
met Oflicer’b entries in respucl of tenure were final and conclusive. In this 
comieotion, there can ho no doubt that m the last hut one sentence in para- 
grapi 6 )f the judgment, the w irds “oonciusive and final’* were inadvertently 
used for " binding ” under uerti in circumstances. 

The entries are admissible evidence, but nob oonciusive or final. This 
oorrectinn dons not afioct the real p^'int which was decided in that case, 
and there is thus no ounflict between the views of the two Division Benches on 
this point. 

• Order accordingly. 

NOTES. 

( This was followrd in (1896) 21 Bom., 608. See also (1896) 22 Bom., 95; (1399) 28 
Bom., 769; (1900) 24 Bom.. 489.] 
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I he 4th Apiil, 1696 

Prj sfnt 

Mr JtJ'slICh hTRAOHLl 


Quoini-ilinpre,-} 

t(> 

Visi*ni 


E9tdrn''e — Confession—Sfattvicnt nf fuscuei wade h>f tt nuinry Statement 
of prisoner made in the covtsi cf rr nfur ii tjuny -Citminal Pioeidiae 
Code (Act X of 1‘'‘i 4), Sics !(>/ sot iJi 

Tho s ct>on#roiiipri<if{l \IV »£ thr < i nun! I’ c d ir f Jt i V( t X nf lflS2) 

(oxo{ pt HP( ti >n I*))( it» ri it ippl' 1 I t'l P li It ill I’f ii 1 m s t wn mi 1 ins* j lonUT * 

8ii Hi mt nt or cor.^i sinnmidi ti i I’n itli tii > Mipi triti it i nit i ini wi I in ftiin 1(54 

and i)jc pr ii i ilurt^iri otilji 1 in ii 1 I j t In ri r r In ^ if it ti i <ils ot i if i i s 1 1 tliAt 
tctirn, iin] (*iv rifiri nil) sicfi n }( ( i i n t iriil t i ni i t tn j r nfiS'i n ntoilid 
by t l’risul(iu> MKiiilriu U f tin. i mill 1 . 1 U 1 . 11 I f th irul Put u h t iti in n* or 
ootifi-isi 1)1 il lugh nut tikii unit) r i iintbli i.imiiiuil m li n ign tl i ins nir 

p««f« V fstlmadt III) 1 L 11 I'll il ''‘tb fill vnd 01 tbis print. 

During All inrj iirv ♦ 1 1 111' i 1 i( siikii t Mif,i-.tiit ift r th »ii« f ir tin. pro « cut ion 

wastiiin till M tgi ti ifp I 11 tin 11 d tl I i< itiluinirr ti 11 Ai 9 '\iil ii 1 th Cmiiiial 

Proitihin (( 1(1 (A(i \ 1 IsSdi 1 lit vi(o (dvii (Ximiiii linMinth I ji thi qiii tn 11 And 
.miirnrs wti rtonJid 111 Ijupli 'i I h( M tg triti d ^ 1 (d i* tht tritl rh i' it w is the 111 
vanibli priotiuj 111 his Cuuri ti biks dowrii lupo Intis tn Fiipli'h iriJihii hr 1 nild not 
hiuisilfhtso acruiatiiT ritirlulihp pnsi 11 r stitoinnit in M 11 ithi lit aIs dcpoRid 
that thi statimi nt wth ( rrti.tl> uconnd 11 Ijttglish inlthttiich quistnn tni tnswer 
wbou rmordid was iiitirput d t • the a cii id in Mirithi dinl th tt th i (us(d th 11 iiiido 
his mark At thti nnd of Ibi rec.(ic<«l titumtit ID iuribcr sti'iu th it tin rt wiri it bind 
nativo HUboidinitn ofiici'il't it h Li uil who ( ' ild bin r c. rdidtbi titinnitiii Muitbi, 
but that b( biniijilf had lilt sub in 11 ki (wh dfc if Miratbi as tu be illctiriid whit wAb 
written b> such 1 subordinit<, rrto iitisfict rily (h(v.L r t st thi mriitii ■- with yvhicbij; 
rpprcsiiiiid thi stiti'mii t made li\ thi uiustd 

Ilf/d tb it, ashumiugtb it it w is pri tie iblc tir<i rd ihi itaterumr 111 Mir itbi, md tbit 
( ms quiutly it was irngulir, w ib rifirtim to SMtion.dil it thi iiji.tori oid it in 
English, the staicnieul wis nisirthiloss idiiii stl m ml 11 r uudi r sutimoSG, tbu 
irrugularity not having injured the aic'istd i tibisdifinci ui< iho mints 
Jm Narayan Has V, Qiuen b mpress, 1 L K 17 ( il bi 2 dissrntcd irom 
• 

TBB accused was tiicd on a rhatgo ot muider lu the tuurso of thu 
trial, counselfot the prosecution tendoiod in eMdunco two stateinents alleged 
to havelieen mado by the accuser! tn the ptoseneu of Mr Uamiitini Hocond 
Presidency Magistrate, The first of tltoso»*w is made on tlie 28tb fc’ebtuary 
1896, before th4 domtrencement of tbe inquiiy w) jb rusultud in the commit' 
ment [496] of the accused Tbe soeond was made on the 29th February dur¬ 
ing that inquiry, after tbe evidence for the prosecution had been taken, and 
when tbe accused was questioned b\ the Magistrate under sections 209 and 
342 of the Criminal Procedure Code (Act X of 1H8?) The sftatemeots were 
recorded in tbe English laugnage hut the accused spoke and was examined in 
Marathi. 
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Lang (Advocate-General) and Sayani, for the Prosecntion. " 

Hobertxon, for tbe Accused. 

The following evidence was given by Mr. Hamilton with reference to the 
taking of these statoninuts 

“ I am Second Prcsideney Magihtrate. Thu prisoner made a atatement to me on the 28th 
Fehruary 1H96. T reoordt‘d it m question and answer. It has been coireutly recorded in 
English. He spoke in Marathi. Tt was interpreted to bun ci'rreotly. Questions were put to 
him in Marathi. The answer-, wum in Marathi and correctly taken down in English. 1 
don’t think I could myse'f h.ivi correctly taken it down in Marathi. In my Court the 
invariable practice is to take the di position down in English. 

“At the conclusion ot the ev.denui* lor the prusis'iitinn, I questioned the accused. I 
recorded his answers in the same w.iy. Tn it is, at the end of the inquiry tieforo me. I don’t 
think that with any pretmee to uceuriicy 1 coul.lhive iiiy->i'lf recorded the statements in 
Marathi. 1 can read Manthi. 1 ciu write very luipcifuctlv. 1 don't think 1 have written 

it lor twenty years at least 

‘‘As regards the statement of the 2Ktb February, each question and answer was inter¬ 
preted to h m from English into M ir. tin. The same thing was done in regard to the latter 
statement. When this had been done, he mailc liis uiuk. The interpreter could have takon 
down the first statement in Marathi. Thu second st item nt c luld have been taken down m 
Marathi by a subordinate of the C nirt. I can re id M ir ithi Tf a • ubordiuaU had wnlteu 
down the prisnuer’s statiraunt in Marathi, i eould imt have nail what he wrote, so well, o> 
cheeked it ludepciidently Ml as to siitisfi myself tint he had lorreitly recurdtd what the 
prisoner had said.” 

liohertson '—The stiRteinents are iiou adniissihlo m evidence not being re¬ 
corded in Marathi--Jat Wirayan Hai v Queni-Empress, I. L R„ 17 Cal., 
B62. Section 164 of tlie Criminal PiocedurB Code (Act. X of 1882) doe*! not 
apply in the IhOfudency towns— Qui'rn-Empress \. ^JtlmatJhub, I.L. 11, 16 Cal., 
595; Ouepn Einp)es!t\. Vitan, I. L R., 9 Mad., 224 , lieu. v. Stvya, I. L. K., 
3 Born., 219. • 

[4971 Lang (Advocate-General) contra. Hu cited it'mpres& v. \aimh%lee, 
I. Ij R , 5 Cal, 820, at p. 829 . Lalchand v. Queen-Empress, I L. R , 18 Cal., 
549, seciion 593 of the‘Criminal I'rooedure Code (Act X IKS2). 

Str&chey, J.:— The .Advocutc-Gom*ral, on behalf of 1 ho Crown, has ten¬ 
dered in evidence two statemenU pin porting to have heen iinulehy the prisoner 
Viaram Biiiia]i in the pretiuneo of Mr II iniiltuti, Second Pi'esidonev Magistrate. 
The fiiat of these was made on the 28th Fehiuai"' 1H9(», before the commt«nce- 
mont of the inquiry in which tl<e prison.'r was committed for trial. The second 
WH made on the 29l1i Fcliruary duriiirl tnat inquiry, after the evidence for the 
proseiutioii had been taken, and appears to have heun made in an examination 
of the acciiied by the Magistrsto under section 209 and section 342 of the Code 
of Criminal Vrocudiiie (Act X of 1882). Each of the two statements is in the 
form prcHciiljod 1)> '001100 364, except th'it the questions aod answers are record¬ 
ed in English, uml not in Marathi, which is the language in which the accused 
was examined. Mr Ilauiilfon has been called and examined as a witness. 
He states that he does not t'uiiik that he could have himself recorded the 
statements in Marathi "with any pretence to accuracy." He says that he 
understands M.irathi, and that he took down the statement nf the prisoner 
correctly in Euglish, according to the iuvariahle practice of bis Court. On 
each occasion an interpreter was present, and as each question and answer 
was recorded in English, it was retranslated back to tbe prisoner in Marathi, 
and he acknowledged I hat what was so put to him correctly expressed his 
meaning, and made his mark on tbe document at the end with his own hand. 
Mr. Hamilton further says chat on both occasions there were at hand native 
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subordinate officuls of his Court who could hive tecorded the slatementB in 
Maratin But he adds that although iiu is ible, to ouioenteut to lead Maiathi, 
he could not do so well enough to i jad what >>0 h a suhirdmate might have 
written, and aitisfactoiih chock ui testti c(otiectness w th wliuhit reprobent 
ed tlie statement made b^ the iccuscd 

Ml BjbertBon, on behalf of thupiisnior ubji its tw hocli the st iteinents 
teudeied h^ the Advocate Gene'd on the ,,1 mu 1 that thns aie nut adruissible 
in evidence As legaidb thi stxtcnxnt [ 498 ] made on the 2 Hth Fehtuaiv, he 
contends that, li it is leg tided a^ hii\ n^ Icon tiktr nudei section iG 4 of the 
Code the second pijini^i iph ol that sect) n roqaiits thai it she uul hi lecorded 
in the mxunoi pi ovule d in scttion db -1 in 1 tt u is it w is not p sin that it 
was not ptact cable within tiu n ining I tin Ipttii -iKfinn toiecoid 
the ex-auiinatiou in Mira!In the M „ »»ite w is lu t luth > I'.ed to leci id it in 
English Ml Robeitsm furthoi loiitci d>» u, on‘ht luth iits t t (it tin cisos 
whiih he has cited th it tt e 11 tegul tiitv 11 tliu int tl t d < i k t 1 t 1 11 i exiniina 
tioniould nqfbccuii»b\ 11 pl\ int-t* i pi j’1 ms f t ti 1 jis Mr Hubert 
son luithei it u s n bo luttioiili < t tlu luc irl In 1 1 1 r i cl ol^ie 
tiUut 1 lIiL,h ( uuit 111 ,tt<< i»apiis X \iltn tiliuf 1 lit r 1 L K 1 j C^l 

59 j t at sietuji 104 if tlu C 1 tc ol L n 11 il 1 ii i< 11 n di t n i a] i H to tiie 

stUouun^h iiioidid li\ M igistia t u tlil’i sidtiit\ ♦cwi«, I si tul 1 intiiti n 
th It tl 0 sr lU niunt doc s IK j.nfcit n tlu fict of f I i\ 1 ei let 1 led 
iindei section ibi -ind tint tic nit in 1 ir hii , in dt lix h '>! si it it the 
foot oi the Uioici o' tlu st ilcimnt i not 1 leciuun,. witl t>elt 1) iiagiaph 

of tint section is it ini ts I 1 s ito tint !• c st i enu'ii \ is 1 1 \ci to the 

pel sen niiUin it ui 1 ihnittea h\ limi to ho c ii 

1 shill Ic il Qist with tlu list ncjini whicii i| plu« orils t the slitauient 
lecotlplhi the Migisti ito n the 2 Hth ieliiiis It ipoistc 11 t at the 
decision of the lull lienoli ol tlu f ilcutti Hi^h l cuit !■. s Ui is this p lit 
iscoMcoined Liietl\ ip( lie iblu to tlio | esent mso J 1 lee wul Mi lustice 

t'KINS} P in Ins note I the hi id n^, f Cl apti \IV it the f to u d a iiu to 

section 155 tt at the giounds of thi dneisioi if tlieh ill B nehcquilK ’iip'\ u 
Boml)a^ Tlie 5 tl piian ipli of cction 161 she ars tint he smim liit* not 

ippl^ cnorallv to iH st itunu n s 01 c nfissun iiilet i Mips nite hut 

onl> to stalemoiits 01 ronitsmons i id t inn t t i dutit^ c 1 at 1 in 

iu\ 8 sti„ition unclm tin chiptii tnuistu six ei li 1 duini 1 iflii m 

inxcstit,alion h\ tie pone undn < h iptei \l\ B ctiot 1 (ci) f the 

Code pirviles tint in the ihsoncc oi inx spncihi |i xi 1 nt the c rt>iix 

nothin^ in the Code iiind theicfoio [409] 1 rhii ^ 1 ( I 11 tc 1 \I\ ) hall 

applv to the police in the t wns if Calcutti ind H 11 In \stmu apt us 

te bono‘•petifac proxision to tlio c n*i nx it tc IK ws rhat 1 li 11 ti \lVfci.ct]t 

section 15 1 is to whub see? ' u <•« i* >cs<i v '' i mtlh if 1 L K lit il it 

p 60 b) does not apph to tlio police in tlu Pic si lei cx t xxns ile cciuenth 

a statement or cnnfossio 1 made hi i Piosidc nox Mi isli »t uu 11 it in i w I 

in the words of section 161 istitcuunt oi e less » in 11 1 I im in the 

oouise of an invest igati ir nndet tins chiptn n 1 iiix tit itioi xni If 

tl it IS so then the procedure piesci hed.ji i 411 1 t *1 t uc i In g f st ite 
ments 01 confebsions bx section 161 i ul fbx it'iun e) c lion Ibl Iocs not 
applv to statements 01 confessions ecc led bx i Ptesilonc Mi 1 tt ite bofoie 
the oommei cement of the trial 

The question then arises, whothci the stntemeut n c intessi n tl 'in,.h not 
taken under section 164 , is anmusihlo in exidonee The decision of the 
Calcutta Full Bonchus a d lect authoiitx in the iflnmutixe The Court there 
held that "it being proved that the whole of the statomonts contained in the 
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docunienfq were eithui thu itlual word't spoken the prmunei, or woto 
accupl’ ri l)\ him re|)tusen^ln^ biin Liue oiuanitifi of vihat he had said, and is 
the wit lo (1 Humeiit is st^ntd In him w tli his own hand, fche whole oi tlie 
admis I Ills c I'it ti lecl in tin lu iiix nt wiin sfru^l\ pioved to have been uidde 
bv iiiiUi tnd were idmi sibie i^ii>i'>l hi'u undet tiiu Indian Evidenoe Act 
The ju I »in( nt-pt ( ill\ inloi to sec ion ib ol tint \<.t In the presentciso the 
stutcinents c >ut iinui in th( doiunun weie not the k tualwords spoken by the 
piieum* hut tiu jvuiutut nl M II unilton >ti hin im that tho\ were " ictopt 
0(1 h\ hiiti IS I ipu I tin till tiiu meiiniv 1 wliit he hid said, and 'the 
whole lictmunl is '»ii,n id b\ him with Ins jwn hind I think thit 1 ought 
to follow til iKHion (lithe 1 ill BokIi with whuh I ig no ind I, theiofoiu 

0V(i inlu the ob|i( i n is to the stitoiii nt ma lo in the 2 HtIi Pihiuiiy itid 

1 ulmit Mu lo nnont idorod ii\ the Vdiot it i (loneial 

I n iw c mint i *^h()'■Liteinont ic ii hi I In tiu Al ImIsIi itoin tiuuoursool the 

inqinn >ii tin dJ 1 Inuiii T u i < i h n i dnuht in k , aid to that stite 

inent t) t llu fin s ii f idi [SOO"] Kil u 'ht CciU wue ipplicilli 

TMI fii t pusliii I w o liti t \ i-i n 1 I uti ill toioiordtlu st ito 

mont II M II mil Ii i\ iv a ii i K Mi FJiiultti >^1111111 nl tint hi (oiild 

not wiiti M o ith) with ill's lilt III li uouius 1 iiii »iti lied ih it it w is 
n it (I ii tu ililn 1 1 f I t. M if, li ire t | -iinilliitin 1 ihi ( MmiiiMu ii in fiia*^ 
langii I e Mi K h it>>in I w \ii c nt 1 1 1 i thi 11 n itliiii 11 show 

tint it V IS n )t (I u.ti(a ill t I the n i 111 i 1 1 t lie tu( rdeii in Mu ithi b> i 

nitivtsuh iJfiitt t)ii the )tl (i h in I flu \ 1 \ < iti nei il loiitei ds th it tlie 

lecoid uni s ti in ibl in 1 t lie niieh t u M 1 11 itu poison iln unless hr 

IS ph\sic ill\ lis ihl 1 fi 111 1 n ) It rik tint w liI Mio ’oinv,to)fM The 

secon 1 pill I t| ii I siition ibl iu(piiie'< t he V igioti ate to ceitif\ tint 'the 

eMiuin i I >n w is t I lu in hi |)i(s in in I In 11114 it dues not iiqiinu a 

ceiiilioi t til It It Is 10(0) led in his wu 111 11 Tlie thud pii it,raph ^pi iks 

of (11 in ihuii t||( (XitniMiiiii ol the u(u 1 1 not loroichd h\ tin 
M igi t it 11 lud e In nselt lud ii it ol t i is in which the \I it,isbr it 1 n 

iiit^ N pli K iMi disihlol ii in lui n i 11 the rx munition him di The 

KKoiii (Ikisio I tiu ('’ll iitti I* gh 0 ( Jit in ihi m 1 mprtos \ harai i ta 
1 Fj F\ J 2 C il H 17 distinctlv iinpli IS tint i me/ien i> m i\ uc( id a confession 
01 tatimiiit u ki'-eit u l(il 1 11 ist wlitn the oniv hsihilili ol the Mi^is 

li lie I Ihit lu (inn wntt tlie 1 ingu 1^,0 V( It In liLio Vahio v Ihi 

JjtH/ytiS ILK 11 (. il 1 fO i p iih s ion \ i leiotded befoio i J>(putv 
Mi-,1 t I ( \ 11 ol hi ildk'i iindit soition Ibl hut the Court does not si\ 

in tsiui n it tint this w I me., ilii Jo ,i// n 1 mptess v liachanna Alla 
liil)d\\ 111 N lues 1^*)i p jh it w IS hell th it flu M igibtt ate was justified 
m IK III tie ^licnuiitii liindusLiin is tl c itemeut was made on ■. 
close!) hill tnd thou was n lativc otiunl it h ind to retold the statuments 
of the ijiptll ut 1 ^ I I wn t ugu Mi Justice KUBLh says th it “ the 

exception 1 lu t di muet is midi ti innlfuor who cannot reooid it in 

flindustain nl i s n u it h iml the iiu lus oi getting it so recorded It is a 
question of iut in on ( no ih t-hoi in iin tnuensio could or could not ieadil> 
be had to iitirl tic stitcinonr 1 Ilinlusfini Thai implieB that if a 
j[ 501 j native offic i' 01 aun luni is nid houu obtainable, if ttiould have been 
'praoiicablo wiMiin the meimng cl fho section 3 G 4 fo leoord the btafemenf 
ID Hindustfliii 1 I the present rise, the Migibtrite has deposed that the 
bt itemout could h ii t buui taken dow n in M11 i^hi bv a subordinate of his Court 
Aasuixiing however thir P wih piacticablo lo record the examination m 
Mirathi and ^hut cotn-u j lotiMv it w is irregulai to lecord it in English, the 
fuitber question aiiscs, 'w i it ji the effect of the irregulantv, having refard to 
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I he concluding words of section ISd ’ Tpon thi-> noint Mr. Robertson lolorred 
to Ja? Nat ay an Hai v Empnsi, ILK 17 Oil, h62. the pa-sigoat 

pp 607-f>08of the report of (^>nent Knifrcts \ Nilrnarlhvh 1 L B , JO Col, 595, 

Qneeti-Empres%v T %ran I L B ,9 M.»(i , 274 , aiuJ hei^^ Shtvyo 1 LB , 1 Bom , 

219. The first of the-jo decision I as lun n doulitcd in LulchanU v Queen- 

En>pttss,i L R , 18 Cal, 519 Wnh all h sjK'ot f n flic if>itncd Ju(lj;ei» who 

decided the case of Jai Narai/nn Jim v Qutev I mpu I cannot agree 
with them tliat the scope of stction ii ]>< linnUo to iti\ luiitisulti kinds 
of non compliance with secticn 3hf, ‘I,it a tut,l((f fo '■i^n the coi fesbiOD 
oi the ceilificato oi to (eltIt^ biu* lut* u'lniiin^ tr Iw ((iMtiei w uid bo 
an ' omission ’ cniable by -.ecfion »f{ hut Uiat r ict fo icfoul the 
examination in th..<piisi riui soMiilai |uij:,c vvoai i In ar ,ili i lO oi ' duect 
liolation, ' not cuiahle h\ tin 1 1 iino t i\i Imci. rh ir »lii | w »»< i i to t i been ’ 

in] ired as to hi^ deft nee inf'ii i ion's Nutlei t < li' . • t vii f Me object 

of section 63J Hpin aio Id me fo )ii, if\ til t di tirn'i i 1 m p J^i’finm 

tie Full Buiifb du isn ri i'. iii 1/ Ur ? otHHi n 1 nitt'i \ * > It t< t ion, and 
not going befoiid t bp i"pu''‘iofi ol vim it (m 1 ht" 11 'lilii ease 

1 1, in my opinion 11 api lie ibK 1 * mnl' 'i I " 1 <<' >{, iim uut 

xpph whom tlici * b btrii I t it li nil n i<i> h i|t 1 il 1 i i iilii'n \ith 
the iiiovisirmsmt'.ettl n Ifn «t(t f(il 1 Iw i < i / v m i- dso 

inippiitablp It w IS lit I (led wifb iilum to 1 M i * i,i t t ii>. 1., unnoi 

till C'lmnialPi tediK 1 nK d J ''72 I *0 ' 1" 0 i t i.iiie-itn by 

Sii kniN CiKtI t I nil Ml i'li'i 0 lU 11 n < 11 Lopt >s \ hdu Ml 

M e( kl\ N()t( s (H'Pi p Ml till 'Ml [ 602 ) I ji < i m n i I n i I )io\(it 

lustue Ik ing ti 1 sf 1 it(d l>\ it 1 11 m bt. M ,isi <t n 1 ivin hil\ i Mijilud 

with tbt pit),iswirM 1 1 cli(i Ibl 1 d n i a ^U^ Inibi'ini I *f i I'-ti ite 

1 lok down II 0 lO'itt 1 I 11 I Til I b rli > 1 h In 1 b 11 I il 11' ib wn in 

tlie \( 111 K 111 (1 Jj( It p Mit, tl tin bill I iimlPifli^w Jt lo wiid tjibe 
ail I ed, w b ) b id n KmoW It 1 I d 1 ft* < 1 o c in t i 1 n nb 1 i » > ji it 

till eiitl Tit t jMft-^ll1n \ >>■ piD'-f- ‘ (i\ i)u> 'll I It Ml t I i' ' ly It 

wu''held f u bt iiiini» il le III \ 11 0 t fit t >11 t ri >1 b n i> iti|iii< 1 ii u Uici 

IS to ms (It It 111 c on tie II nts '1 In 1 a' ot /i / 1 / r v\ J a ft n‘in ♦) 

whiih 1 bun ilicaly iifi ini 'm ■ Mni'cnoi wPli tn t* 1 ■ iiit <• m tu liiiity 

to tbe .111)0 iltec Im bi (usini i 1 i ti\« 1 ixsitiiiiii it ' In i > in n iiju 
ol the Kcnsod \\ is iiii,uliil\ uciilcd m I n„b'-b n .- 1 , il >1 ' I i o 1 on 
sitislmd bs Ml llainilt ns i\ubi t iliit I'u mu ni w is n inflitu o 

his rlolnnco on the me iits 

Foi these H Is nis I ovoiiui tbo ili| 1 li 11 i I lu ' t t oi 'I'niili >n the 
2y*h Tebiuaiy, am' I .limit "ion m 1 t it it \viii lie ol \ u 'I it li 1 sane 

reasons would equ illy pistiK *m i liu s 10 1 iiini 1 s 01 lliliiin it m 1 i.t 

made on the 2bth Foi'iuiis ilsictiii Ibf \ leb 11 ippiii I'Jt 'ot 11 iMoiiii 

^ VOTES 

I Bit aWr flSCO) . Bill iM fiSlstJi \y ^ 0 ’J 


• • 
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[ 81 Bom. B02 ) 

OmGrN4L CIVIL 

The JMh Derpmber, ISOfi 
Pup 

Sm C K\rh\n Kt Ciiiif IrsncK, anj^ Mr Jitstice Caislv 

IjJxnraon N >ni P hi fOiiginil Dofeuclant) Vppelhnt 

PftSUS 

MorobA RAmcusbtu and inotboi {Oii{ 5 in il Plaint ffs) Hespoudent*-* 

07VII Ptoefdun C h ('cl KIV of i7') Swt toy tnj motion or 

Hammes Piymtut itit) Couit hy diUndant to sati'fy plaintiffs’ olaim — 
Gusts in such ca Posts Piaotioe —Procedutc 

Tht p] intids <.iind (crt in iMtidrw n tlipir hiU'-<> io Iu d.tici ni wmdovts and 

oomplauiini; th it t ) iiilding in ( lurst if ncitnu the dih nd tut ^\(lu)d when ronipUtirl 
ariordinp ti tb I uildit f; plan 3istiu thi ligM ilirrugh the ^iid wind ws In hi^ 
written ^liti mint tht dt ft luiiuit <]<nied thit ffp pliintifT'. wmdiw-. \ iri diicnul nidthit 
tbr pUintiK wiie n Hit 1 t It light inii iir i rfii 1 4>>rin nt \t 'In timt of hlnig bis 

writttn (nttmout tbi difiud-ii r pud inin ( lurt tli luni I It ilK) whith [903] in his 

written stitfni«»ut ho st ilt 1 wm it r thin iftt nnt i (ciniprtsitt tl o pliiiitiff firnni 

dauiigcsthti inignt i-.^tin iii i nlichhildif n t uit/p ml in si h< ut |irijiitici lohiiioii 

lentions but 't i ib mI i f p< it.t xnd U iv< la litigvti n 4t tlie b< iriiig lb piuiitifls 
abaiidnitd lluir Iiiui 1 t lujuitii i ) nt li tli if lhi> win iiititlid tom rc thin 

Kh iOO sdiinigi Mu C nr* f u ii l kb u tbr piiintiOs ^iiid WhWirc in lont hut kb it the 

Kh iOOpiid Hill u'ltvis ijitJ n III dunigs U tihiiifon ordi r d fh t ln< difciid'int 

should pa} ill flu pi miff conis up 1 1 tlu d iti ii whubth R .100 wi i< p mi into Court 

and IS to till 11 uliifpiinti t. tbit tin ihf idml b luldpiv tliid * urlh'- f tlu pliintifis’ 

BUbsiqiiiiit rr t iiul tic p iir tiffs slic uid p is tothi ditindint iii f uirth of the di fi iidanl s 
sulisiquiiil it Mi( i urt oil i 1 t is nplifs its order I v liir iting tl > clifindinf to pay 
ail the (ohts I f flu pi iiutilfs up 1 1 Ibu dili d paving thi Rs iOO into f urt tiid b ill the 

pliiiiiifls I mi 1 c t sub iqii lit t tbitdite 1 hi difindiut ippiaul c ntftiding thit 

under SI 1 tiim 170 ftb ( i\ I Pn i lur< CodefActKIV f IKi-illlu pluntifTh shuuldhive 
betnuidiriUt pi> ill tlu dt. nduiis t uhsoqui iit i thi p iv ui ml nit i ( nail 

r/oirf thU thi suit w is u tom n rceuvii i dibt r>> aiiimgis md, tht refort section 
A70 1th Civil PiKiiurt loth l\fi \IV if lij ii it ippl> Phil be mg so, the Judge 

hat full lis Mti 11 nil hi rrtioiiiiO if iht Civil Pr codiire C h to ippoitioii the to ts, and 
the 'ml f Vppi tl w uUi n t in f u with that discitfu i 

Held ilsii Ihiit .11 t-ist not li inp I Hits to recover A dt bt or damagos where money .s 

paid into Court the pi i pi ndo*' iigsiitun )7y of Ihe Givil Proce(|ure Code ought to 
Itegalatc the ill n ti n i tht U uil ni directing th nivnient ufoosts 

This was an Aiipeal acainit thu oidtit (it the lowei Couit as to ooBt«i of suit, the 
appellanti (dufondaut) umtondin^* t^hir the ordor was wrong having regard to 
sectiion 379 of th(v Civil Pioreduio Code (Act XIV of lb82). * 

The plaintiilis suud alleging oortain windows in their house to be ancient 
windows, and com pi it nine that a building in course of erection by the defend¬ 
ant would, whon cunipittod, as shown by the building plan, dimmish the light 
and air corning thiough their windows ^ 

*BuitKo GIT of 1395 , Appeal M~o 934. 
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Thtv Also (‘nniplained that Ihe defendant had encroached upon an adjoin- 
nif* giillv, alleginf* that ho “ had no right to build on an > portion of the said 
gulJv, ovoi the whole of which tho pUintitfs claim 1 1 have the light of user 
The pra\ei of tho plaint was is follows - 

“1. Till! tho dt fi 11(1 nit m ly bf n sti hth 1 1i\ nijuru i in frori''nr I ng nr in iititriiinng 
nrcntid my I uildirig is In nlisiuul tli k if light in I in (In nigh Iht pi nr tiff'*’said 
>cvon lucKiit wiiidowit) i gri it i (it nt Hun In «u vi ii ilii ru i<i1 h rh difcudmt'q 
old huilding 

[8M1 “2 Thil tin 1< fend lilt mi \ I r 'I'r nni d ' > in| n tn (t riiii rn it King upon 

on r< cting cii ni lint iinii g tri t I 4i\ rr tiin r 1 1 ilrliiig uo i ih g id n tiivcou the 

pluniiffs' and fclu ili ft iid*iiii pr< nn i 

“ 1 That the defendml ini> li nrd it i ' put » 

1 rhil iht pliintifF iiu hut ‘•ii h 'iir h i i ihtr nli t ih i ii > f thr t i c 

in i\ r quirt ’ 

The dnu n 1 ml wh ii hliiig hi'. wiitHn •'t iteinetd ] ul n't ( tiuf R 200 
IS ooiupens ilioii to tho pi i nf ills I 11 Mui ui,m\ hi iii\I ' istaiin ll' thtin 

Tho writ *1 s itiiui t n It I o’ thi» the ilii'itdl m iii i ' I'uipt 3 ) 
we.i iiuieiit wmdoi, ildoo.oltt it rho pluutids kku i ti*h *■ i id ind 
(M js 1 1 htilo onpAod thuMgii tl e sn 1 v lo'ow i iiiiimi m ^'otii.l 
tmi i( hull 11* orrMie n ill V mil dtnie 1 pi irit'lts h ul i'i i 'tt < i *1 ( ^ullv 
The tilth p 11 i). 1 apli ol lu-wiittiii till nit tit \ is |.-ttlli\‘ 

‘ I Pa I f nil ml ivith iit pr ] ili i i o > t ih il \i it i I r i • i fi h ikt 

if pi lit linn lilt \ idl'gi nil ivii h *i mg', iiit < n ii i i I 11 *<K''\>hioh 

In sa'SNU IT uii I i 1 n nn n i ih pi i (if* ' i ii 1 lu w uh it mn 

lit un II r s II I th I h I ] I 1 I i II 1 1 1 I 111 tiiu 

\t (lie he luif, lln lollou ri i^i-liu.'Woi i > i sod hv II m h n It'd 

1 \\n III 1 III will 1 w I 1 I 111 I I III th I ' Milt i! I 1 1 I i i h I Inn 

i i> X 1 U th pi I I I o I \ II 1 V I A I I >it I *ii pi on' iff I I ith tl i ii \ 
r <11 f in 1 pul i ml win i ^ 

\Mi tin I till 11 p II ill t Ih h fi n ■ tut u ill ii n 1 1 i t d 11 11 ilh 
diiniiii h lb JifUt ml in li t I i i In iti ploiit ti i t'l i ni 1 ^' I il hi 

witia wsiiiiitiini 111 tpi pH 1 

i V hi Lbi t f uhr uiii 1 T« 01) p 11 1 Mint ml i i ol u'i n i t t < iij isii 

the plmitif) { 1 i'i\ 1 s ii'.liiiud 

I \Vh(thfr ill di fi luiiil hi ti ■ i In i ii ili p lU it th Itii nu l a I 

* 1 . Whithri the pi (in ill h i\ m i ght i i it'i tin gall 

I Wh llui ibi ploi tiff*. i n I I (1 I iii> Old whit i I f 
llpi u the ibo\o is'u s ilit < oiiir I u>j i i follow 
U) 1*01 the plmititl-. (t>,tl if 1 *10 windows miuhiui >t 

(2} hoi the plaintiffs i/" fhif the dt feiaiaid s huiiditig w ulrluittiii 1I> 

diiuluish the light and ui 

<3) B’oi the, dehuidaid Hi, ti if the Rs JOO * iid into (’< uit wiie 
BUtbLieut to compensate tl e pUiutihs 

[908] (4) Fut the deierdunt, vig that tho defendant had not entioiched 
on the gull-y. 

to) For the dotendAnt, vig , th it the plflrntiti had no i ipht in Use t he gnll\ 

(6) That the plaiuMf was entitled 1 lib 200 Ab d iiiiages li i tlie causob 

of action menltoned in the plaint 

The following are the material poitions of the ludguient c f tlie Division 
Court — 

TVATtifl, J —In the plaint the plaintitts asked foi an injunction but this 
was abandonid at the oorumencewent oi the hearing before Die The defendant 
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b> his wrUten stafomenl, nliuh was bled on 3Jst Tanuiiv 11^90 douiud 
that iu\ of the wind* W'. except 1 ami 2 on tlie prouiid floor and No 7 on tlie 
hist dooi IS shown ii the pUn lExhihil 1) weif aiuienf ot that fiie pltnitifis 
went entitled fu cin\ loliei in lespoct of tlio same hut wifii lut pia]u tne to in\ 
of Ins conlinlions ho brought iiit Oouit the fuin il Rs 200 vrhitli hosud wis 
moiu tliiu suffn lent to I inponsite tho 11 nntitls foi iu> damages whirl the\ 
might sustain by re IS >11 cl the lifcndants intindel building \t tlie c im 
raeocemOnt of the 1 11111^, bofoie mo in 21th TtbiunylSOb the jiliiufifls 
Uthough fhe\ lb in loiiuu thou cl i m foi injunction insisted that tho\ wcie 
ontiflel to m re thin Rs 200 101 dimi^f- The deteidint on the othci hind 
porsis*'od in Ins dennil tint tin piiintitls cmm ] iws wcu lucient vnd issoited 
that they hit 11115 heem put in in lh 7 S IJaiing now found that the windows 
aie ancient inlthetlnni ten iiiiunction hiving hien witlidiawr the only 
questi >11 now uinui 111^ to he locided on tin uieiits on this jiiit ot the case 

IS whettio the Rs JOO pnd nil Couil by the d< fond int is s thcient (Ills 

Loidslni ll cusstd the cvwlenct ind cot tiiiuid / The conclusi i 1 lu\c 
comet Is Lli it the 11 iintiKs upon whim *c>uisotlu bin ten les h* i luhd 
tosbow tint he istntirlel on u tl in the Hs 20(1 i nl int cuit I tm 11 it 
sitlsht 1 Hi it tin bousC IS w itl ri letbin Ks SOO n n tbit P vidl be d mifOci 
tothocvtiiit ll o c- louilli t its V ilu nn tliittn tin s in nt to Rs 1 

per month J mli issi s the lin i s n K'. 200 hoc lu-e thil 1 Oc iriount 

idimttod h> the letcndint 

[ 506 ] The next quo ti n in the | Inin w is in k ud t (1 i gully la i oeii 
tile pi nntift s nil lelc 11 lints | 1 j c it It w is icimittel I tin n me h\ the 
detc ltd int s < nitisil t 1 it 1 wh li 1 n th t In ^ully n In ^ntt 1 nine 

inches wide ll 111 tl c piiti tilts \ til IxiaT od t > tl c jliinMtf wl le it w is 

idmitted hy the | 1 iii tills nt the ust n tin ^ illy is tl t ihso ute |i jcity ut 

the dcienu int Ihe ulen lints c unsei duiiiir, tin hen it^hrlnc un its 

elaimei the Mr,lit n rhtCni to iti >1 >1 tin ieic nd in t cncioi 1 iij) >n thi* jiiit 
of the gully whi ll liolcnrOi tc tin (liintilf while ttie pin 1 itf s c ninse I iqii illy 
ah iiiclni e I tin jl iiititt s centcntioii tbit lie li id iiiy 14 lit ov«i tint ptiCion 
of the gully a mb be I n god to I dciunelint riiuie s thei f no ni question 

before me now to ecido in lelci i eo to ‘lie gully * 

\s to the j ij m ot c >sts ylueli intor*un itely b i bn nne now the most 
iinpoitanl qiiosti ni n the r I'-e itisrloii tiom in tin u gs tbit Ih jlainfitls 
hive suLieoled in pioyin^ tha the win lows t 1- i ( in it tliou^li they h ivu 
tilled 111 estibl s nil, that tl y aie entitled tj inne tlian Us 200 paid into 
C uri in list Iinuny I'sOb 1 tinio* te oidoi tint (etui dint should pay the 
jlamtiHs costs u| to itiU nulu nt it tin ilst luma y 1H% Tbesubsequent 
c Sts lilted to Ihe quest! fubt astowlittiip tin windows were aiiciont 01 

not s irtl IS tc dauiajts an 1 thirdly as to whether the defendant liad 

oiiginal'y mtenli I t encr teb iijioii tl at part J* the golly which he now admits 
to belong t tin p <1 11 tl and fcuiithly as to the plaintlfl s right to use the 
whole of the a ully 

As to the detinlint s nt >it ou \ttei ciietully oonsideiing the uvidonoe 
of the suivevois on b>th sidoi luej the plins put in as exhibits m the case and 
the coirespondonc ijiiioi to tin suit I lia\o come to the contluaion that the 
defendant did 01 icaiilly intend » at least that he led the plaintiffs to behave 
that lie mteiidcci t tncioacri upon the jilamtili s part ol the gully It is, 
thoiofoie, fair that the defendant should pii to the plaintitf the costs ot his 
untouncled oontouiions ji claims both m legarcl to the windows and in regard 
to the plaintiff ft part 1 1 tin gully while the plaintiff should pay to the defend 
the Holendant b e osts is regards the plaintiff s contention that the Bs 20Q 
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Wim iinf- sullu’iont compensAtiou dud as to hib cl iim to use the dofen«lunt’g part 
[S 07 J ui the f!ulU Hui instead of diiei tiii^ a complex taxation ol the costs on 
the above hasis 1 htve thou{;lit it best to issi ss thoui loiighU at thiee fourths 
ind one fouith lesppctiviU and 1 utoid iiql\ owUr th it the d»fondant, in 
addition to pu>ing all flio plaintiff s i sts ip to jlst rinuitis 189 G, should pav 
thioo-foui tbs of tht plaintiff s costs subsc qui III to that lifn, ii d the plaintifi 
should pi> to the deiend int one tom til ra thn uifiutint s ^ ixed costs suhse 
quent to the biiiiK dite, oi it tli pirtit pufn I rould'-itoi I in\ ordei b\ 
setting oft Ibe one fourth eost‘« pi\ itib t i flit j^luniiff i|,aiiisf one fcuitli paj* 
able to the dcfuiidaiit an i this In diii I n Ihn Liic bfondiiit n to pi\ all the 
cost', of tho plaii'titt *ljp t> Si'-t I mini \ H'fn mi hill o' tin plaintiil s taxed 
costs <-ubst (jiiont to thalditi Li'li j iilv toll o 1 i*- )\Mi costs ol the lule 
foi iniUDction. 

xho dofondant appeilod on tl i ipie-ti m ol c i-ts on tho loUu \ iig mounds — 

1 lint til cppiIUiit hi lu;. po I ill r it th Iniu t hi la (1 v ii iin 

sLiUuntt,ti llj I 1 of F 11 iii\ IHOr th ii 1 t h 2 0 vh I F It, t h snlti 

runt Ij )ici|> >i iti li ploilitf t i in iiimc, \h < li ii | Fi i i ii Hi ii f the 

Ukhiulatit iiUiulid 1 iildin, mil Iht ol I iiir < >i ’i In ( * i i tl o't nd nm 

Vi till rt I c tipclisit thr pltiitilT iv- i' O'J 1 VI t ri in ' tw i u put >f 

lilt 1 ' it imi < liicr^ i id Mh d( tl II1 1 it 1 p iv h in t> { t 11 li i u t ifti.i the 

Uit F T tl It Isjt 

2 Ihu I mil III, III SI ’ rl I ii tin m 1 i in iihi i 1 i inir i Judp iioUlcd 

I JO prill ions 1 s itio 1 17‘> )f llii t I f ( ml 1 1 i in i 1 vS r 

1 I'll I Till siiiih irnid Fiidfr iiii In thi lunnitiiiii if n 1 u;,}ii hiiuipregird 
1 till pi .isiits n< till slid s ill 11 372 t 1 iM r I 11 I ill 1 11 ■ I ll t piv 11 tht dll'lid 

lilt -.t >sl if hint ind th i iwri i i iiirid iM tli 1 t l J ii ni\ '■')( 

'■cr« (iioM'trfi s V uh hioiF t >i Vppt ll it 1 fl''M i iidat r —I ndti si c tion 379 
oMhf (’ivi! I’mcediiu Code ^ Vc \]\ of lS^^)*^ho Judge ii is bouinl ti give 
the ill fend iMt all cost niiuued all ifiu'iiM* lit iiitoCnnt <t Ks JOdwhich 
w ' f nil I to 1)0 uiMlitien t< i vuipriisiN* tin pi mtilt fb eitol hu( kton v 

IlhiQs 1 li\ Div, 17 i II rm/ \ Ij( thin 01 L f (t u Law) 21 j 

Laitij ( \ilvot de (j( iii'i ill with Macptuis ii foi In Kispondtiits tPluut 
itts) 8 ittion 379 dons not ippU heu It qipi es ot Iv [508] to suits to 
lecuvni debt 01 ciar3u,'es sm sectu n 17** 11 is was i s m 1 m injunction 

The pi iinlitls weio obliged ti cont",ui) the suit i i spite o' the ih f> ndant s pa> 

uiiMif into C’outf, bci luse tin wiiiUn sti’tni'* ot i id flui winti ws wiio 

aucu td windov - T lo jd iinlitts \iu b uml to *t t Ih it ij nsti n neiuli n ot tha> 
would I > itti'ivv uds bailed The difendin liinsii* i i -i i in issue on too 
point at tbo healing ind di nit'd the pi imliti s iig> t \ltlu uli tlieieioii, tho 
plaint does uot ptd 3 tni i doc 1 ii ition ot tlu pi iintiti i,i* tli suit wis one 
ol th it riatuii, and noti “ to recviiei id bt niliiiiigus Sitl i s )7l ai d 179 
of the Code do not appl\, and the ludite had tull iiowei li iiipoitnm tin cists 
in bis di&ciotion uifijer st^c*ian 2J0 ol the L'lvil Pioeeduii t odt 

Scott in ri‘pl> The suit w is one 1 >i dim u'cs Tl t Couit li is powot to 
awaid damages in heu of lU injuictioi The pliudit^ must fu issumed to 
know tint md to c mnt upei tho Conit ►imhR lamues d i ot .a injuuction 
Besides theio is tlfe piaMu toi “ otliei iclnt Sit holson \ C liaJ- 
ivajf, 38 Sv)l Jiiirnal, 218, cited in \iininl L’l letico toi 1K9), p 3fU Mouuv ib 
constanth pt 1 into this Gout t in buit'I >t ininnetiun, audit is onh under 
thoba sectU'UB 376, 379 of tho Code that such pavuiint can be made No 
other eectiou piovidosioi it So that In long ost iblished piartice at aov rite 
these sections niuht be held to app'> whoio moneA is paid into Court m suits for 
iujunction. 
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FaPran, C J —We tluuk that vMtli teganl to the gull'v the question 
IS so tiiiiiOr, tliAi it ma> be lett out if considoiatiou Wo tliink alao tiiat 
a suit toi iniuuctioii to pievout i. poison flow building as to intorfoie with 

Ine pi uutilt s li^ht ind in and including* no ol iiin iui damages, is not i <>011 to 
lecovoi )> d'bt ui d I til iges within soctioii 376 ot the Civil Piuoeduiu Code, 
metol\ httauso iu lU iling with auc'i t suit tin Court his a discntnn under 
the S|)oiiiu llcliei \(t to iw url dam igos in litu >1 an lujunctiou TIiOLlnm 
IS for in ui]uiKtinn ind does not cuase to ho s • hociiist such i dincrotion is 
vested n the T lut Wo do not wish to th ow in\ doubt on ttio lali 
ditv of the piinxnt ot nionev mt > Couit it iu|unction c ises It is a 
long estiblisln 1 p» ictut ofthisCiuit, ind wo think in oidinaiv cisos whin 
[509] inone> is s> pud in thi pimnplu uidi»l\iiig seoti in 370 ought to 
reguhte the Jisciotion of the Couit But weluithni think tint whore, although 
no deilaiiti nt is pi i\id loi the difend int i uses in issue the tiuding on which 
opor ites as i viitinl dcil ii itiuii oi tin light if the pliintifl tiie piincipln of 
seition )70ieis s to he ipplicnhle ind the iiu^i tiui has tull discietion undei 
sectioi 220 of the Lodi 1 1 ippoiti in tin i >sts N\i liiinkthi* i the c uiso 
tho ]ud,{ Li ok in th •> cis(, ind wo do not fml it hi i Ci to intcihie with tint 
ilisciition This ipiioil must thoiulou h nsmissid with cosis 

ipp al dtstnis^e^ 

\ltoim\s|-)i \p|>ehant (Defend int) Messis KUimJ r%o and '^•ipal 
\tt( It i's loi Rospindents (iliiniifts) Messis Litlli ^viith, \ith(hoii 
and howf u 

t 21 Bom S09 ] 

A?PDLL\TL CTVJli 


I he lUh Januam IS90 
» l'i\l St N i 

iMh l’ I 'Rh\N Kl Cnill lUSIKl ANU Mr TtSlKt SlRACHJ\ 

♦ 

Bud s ih ind anothot (Origin il Plaintitl ) \ppelltnt« 

H inmanta ^Ciiginal Dolendant) Rispomlmn * 


AlvdSf p s'l'i'ton Ji/it/Sf posHfii-ion of a pxtlial iniotsl (o g a tenant s) ih 
<anl Fith hti in/if/si } (sse^si >h a’nerti i hi, a platntif} ayiiwsl tin tiut 
n n I as will is 'illupd as a hjtn f Linutati n Ad i KV i f 

Sc and Irt /// 

A V ' p ss I II f 1 n r thintwclvi v< ti )>v in i liimiiit; t > hold ] iiid is it i full 
isviiii 11 t III o* ngu shr 1 ti 1i of thi trui wiiir In thi litid s> luld ind dcbirsbuii 
from suiigfrr t v ui ri>it i *itli by nrpilinn m tin iccupint wbiib hi tin 

ictivi.lv I ir III 1 p I III iMii ig mist thi tiuc wiur 

A{‘iMiil 111 ri tinliiiimiv hi ' st ly idyirsi p ission is will is thi wUnlo intiii si, 
and tho right t suib pirMiJ 1 1 riht tnav la. isscrtrJ by suit 

Bo whirl * 1» 1 II 'd sii ks ti r rovr frim hi ti iiint possession of Imd in his tenant s 
ofoupiuiy anil tbi 1 it i ill gnig piipetail tt nancy tuc ra full/ ri uats on thit gr uiid the 
landlord’s attcmptio jlsp^^s(•,s him the tciiint miy iftir thi stitutorvpinod his oiipired, 
pie id limit itiun n I ir * is ibsoquont suit in ejoi tmi nt by the landl ird 

A1 ludlord ollowing tbi tenant to assert the \ ilidity of m invilid k ne for tho tibutory 
period < f more tbui tw is nusmiy bo debarred from subsequcntlv questioning tho right 
of thi lenint te hold under it a tirms 

* Seoond Appeal, Bo 300 of 1891. 
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[ 810 ] Second appeal fioai the doci^iion of i] II Moscaidi. Actiof* Judgo 
ol KiQAfA, reversing the doueo of Bu Sihoh \I M ISAdnii, Subordmate Judge 
of Sif»i 

Suit for poBso‘.sion b> f-Hiiints niluring in ol‘< upi'icN light Against land¬ 
lord The plaintiff a fitboi (1 ikirsih) hold Uio liiid iii duputu as a tenant ot 
the defondant B iathoi Bun in^ i\(i i In iHUi Kim int,avd i-.ought t put an 
end to Fakiisibs tonintv, ilhj n' it I j he chnlqt at I iknsah thmeupon 
took pioceodiiigs in tin icvonu (oinl t i piotti i hm ]>m oss ju illegiug that 
lie liuld the lind on ni Iff ut ^ nuiH mil \i is nut lialilo to bu< ii tc i The 
lovenuo Cuuit lufeiicd Uarnngiidi t) i civil l''uuit i< II dn-.m I to evict his 
tenant, anl ucirdingU Kini 111^.ivo t til I i sua in tl i Munsil s Couit at 
Yellapur to evict Fiki|..il> but hit uit v is ittm v n 1 h ini s t fm want of 
avipeaiariie Hiiniiir ivda 111 in^ d ’ md b ihh ih anl if it hmi Its sons 
(the pluntiits) L nitir ued to occii]iv lie liiid i-t tin ii i tl f ndaut 
(R im ingavd i s sen) pivin 1 nt in il w i 1 ttu C II n utingon 

behilt of thu«rlrfoud int \vh w is 1 un i nun 1 » id i® 1 i i um ■..t itoi took 

p j 4 ..cssion t f it tl 111 1 It pi i n ills iiid n liSl mii p \ti ♦ iin utlendint 
on his litiimn^ niiiciitv 

In IKJ] iWn 1 1 Ml '^ilf ^ 1 h 1 th .> UP ♦ > i» ( \ i p i 1 i ol t 10 1 iniU wub 
nio nu pi < tits bi.> n tlieii liini a on \ mvli ri 1 i ilii ’ iiliivi Imlii 
f'l nPt 1 111 1S27 b\ 1> o di tl n 1 int s i n 1 t 1 i t > tl » r.> *■> If dhti f tbo 
plaintiM ami (0 u idvoisu p issession iwnuLtuii i i lot i lu | nid 

Tbo VtendiiP pl< id 1 1 tl i* 'In pluntiPswo i i nt n uif,fmlns tbit ibo 
land 1 ill d pule viu I uif to them ii icfalj u 1 1 11 1 S >0 tint the suit 
bronglit h\ till o ttiidint s I itl 11 Jiin in ndi in iSfi’ u 1 d pi si 1 if m tho 
fiound ot h s n n iipiuiici i 1 siiosoqi nt to li mi sj, sililtm uit hi died 
on lilt 1 Mn (htibt iuiin th imt \ 11 hit tin dtl 11 tin' Ii i> u ,, been 
hoin tliiee nirntiis iiio tin din I h f itln i Kini’ i\ 1 1 u > st ps could be 
t ikon t) sot isi le the d 1 1 it i is issii », tbo sat mltliitMi pi uit 11 wtio 
p >pt Iv (teptod in l)\ the ISll] <’ it 11*01 will in IS nit sitistiod 

with tho gonuuionc s ol tin 1 PI 1 tuv q m k 0 

T*ni Sun lilt ill III! ( Icmnd tint to* mtt 1 ; / k is sjt ip I \ the 

pliintiHs w«s net suiluicntlv iiovod bit In lUowel tl eii claim 01 tingiound 
tint *1 I \ hut icquiii 1 1 lulu 1 ) ilvnisi puss s 1 ui t 1 thi luiils v hicb hui 

bom in thon jioss is 1011 ti )u I'-b- t J‘iS 2 1 hen tlnv \tie wi n ul'\ t ikeii 

posstssion of b^ tht Colkii 11 

On nppeil b> the derund uit > c ' 1 I 1 levtiso I th dee Tbo ti Mowing 
is an ixtiaet fiom bis iuJ| mmt 

“Ills iigin 1 Ii tb( 1 spriiliiu pi il 1 tl i ml r 1 n 2 s 1 th T iiiititi 1 Ul 

a'tirlbc lipsi of Iw h< yi ir ti m 1 linll ill in iiii tint In t 11 I ii 1 tl up v tii 71m 

titb bis right to i«iirt icli titU 1 xlni^iii h 1 Pul tl it n n ippli t p s si, iv 
right" onlv No d ukt li pi i lifts iim st 11 1 pi s s 11 iln v couli 1 t I ij t 1 I v the 
dofmdintif aiiriui' tbo piiind f limil iti 11 ill iv 1 11 kr S 1 iul 11 iituli lilcftbo 
Alt ab M (pioted bt bad ftili 1 to tiki t p t irt In r f,ht I oj t ihtiu i t iis qu ntly 

111 JS'li even if d( ft lid vnt s iig it to sut 1 ir v I In iii u tih it | I n 1 dk 1 tn In l inlgim 

tiiiiuits rfirijutmnt iftor dut n ilii I i * bid tiiu t iLeii iwii 111 dir Ih Itcision 
ipiotod (Jfud 1 Art UHudm ifoiscin V r d,,/ Pmgil Livv Kip i Appendix p 116 ) yot 
bis right lotri t ibi pUintiffs v h. thi ?i i tuniuts wis n 1 ivtingnshod vnd having 
reguned po s»*ss u he iii iicwn'Jy on u h iighi is tgiin I the pliiiitifl PUmlifia con¬ 
tend th it th v in si. sol np tliiur «»«//< «i iiiln m isfid vnd tbit l(f«ndant kniwing of such 

W — 

* t c , toil inoy av will or oocupvlnn on pi iiig ront for a short ir indciimte term (see 
Wilbou's Glossary ot Judicial and Boveuue rirms) 
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claim of plaintiffs, did not until 1882 take any stops to establish thoir chalqenx ngbt But 
this will not brlp thi pIiiiiLifis now that they are out of possession and must therefore, 
prove the superiority of th ii titlj t) th it of the d( fend ant It n luaius now to see whethtr 
tht pluntiifs have picvid the muiqtut lease tht> rsly on I And it is not proved Only one 
witniss Is o-alkd to prove th handwriting f the writer and h( dcnies that the doeumontis 
in the handwriting ol his fathn whi purports to havi written it The document purports 
to bo more than thirty >eais >ld but then ih reason toll liovi. that it is a lectnt forgery, for 
as the lower Court rein aik in it jndpm nt it never saw th li,;ht uutil 1884 although only 
two years hi fort wbin the C ill otor iski I plaintiff avliit lx luiiiitarv (vidcncr thca had 
of their mmeena rights thiy gavt a louf. writtui reply (1 \hil it No 2i) in which not a 
word IS said about thi It ase 

PUintitfs prelotied i second iiipeal 

Iiramo7j Ghana Omni N Wilkarn? loi Vppillinfs (Plimtilis) -Wo 
oontend that our possession was ilvotso ti tlu iofot d int from 1802 to 1882, 
when the Cullectoi thspossossed us The iMtuiust of a tenant is no doubt, a 
limited intoiest still there cm be alvoise u isso-.si m of sUch lia ited mttrost, 
and Acquisiti m of title ha possession (luiuig the slifu uy ptii wl ciupiovailas 
[ 812 ] at,Ainst the landlord piniiol tht tunaius is not domed Attoi the 
acquisition of sudi i title the ton an* t in hiiiic, i suit to loitvci possession 
on that title ]nst as ho can alia o it As i It feme in x suit bioufht 
by the land!xid Lhaqu v bq amji P J p 1) llaifitbai\ Inant/av, 

1 L R 9 Horn 19S Match i sti}a\ ^aqapa 1 Ji H 7H in , % Madhava 

V Nnrayana 1 L 11 9 Mid 211 Saul at in v I trunann ILR, 1J Mad , 
467 '^hnkh Nazimuihn-v LhiiJ 6 Ivon,. Lit Apt s 110 Jutadass Ani/n 
shankai,! L It 12 H in >ni Lichho x Hat Sahn J L R 12 \ll 46 

MaepJiftWrt with Shamiao \ ithal foi thcRe pondent (Dt* imJant) There 
IS no doubt tb it il a ii,. htful owm i l)iini,s a suit iftt t tho evpn ition of twelve 
years fi om tho time his til le is doiiied In tho poi son in possossion liis ' uit w ould 
hotline balled undei sottion 28 ol tho Limitation \ft But tl at pnnoiple is 
not apphtahlo to the present ci i Pho St iluta ol Li nitilion a|^phes lo tho 
institution of suit and ciri hivi ni mpiititivn to a iso like tho piobent 
Further tho fudge h is not f lun 1 viitthui th pisscs im ol the pliintifls was 
advfi'.etous Wo itlx on Ort \ Sun ha / india I L U 17 Mad 255 Seott 

V Nixon I Di and W’^ 18*1 In aHM u/ton \ LUioellqn 27 L J fLxchf 297 

Farran CJ Tins is 1 second appoil h nn the decroi* of tho Distuot 
Judge of Ivinai a hsiu ssin^, tho pliinti'ls claim huh had hien iwaided by 
the Ruboidi late fudge 

Tho flits as thoy appou Horn thojud^tent of tho latter, are briefly 
thest The pltmtiilo fail oi vis a tonxiit hillitu* tho lands in suit under the 
father of till dcfondait In < ti2 the Utter sou I t to put an end to the tenancy 
which ho alle. 4 ed tv he (halqint The plaintiffs fathei took proceedings in the 
revenue Court to | rott his lossessioii, and in tho result the defendant’s 
father was lefeiiod to i iivil t^ouit if ho dosued to evict, as the plaintifls' 
father asserted that he held the liu 1 ui mulqeni tenuro and was not liable to be 
evicted The defendant's fathei j^uoidingiy hlod a suit in tho MUnsirs Court 
at Yellapur to evict the pi nntiffs 'ither The suit was subsoguently dismissed 
for want of appear ante It woi ' 1 appear that the defendant’s father had 
[818] then died, and that the luit was nut ptosccuted in consequence, but 
there is no flnding iq < n lfii> pait o^ the case as the District Judge has not 
entered upon the question ot adverse possess un deeming it, upon the view 
which h ) took of the law i » be unnecessary to do so After the dismissal of 
the suit tfifl plaintiffs f athei an 1 subsequently the plaintfffs, continued to occupy 
the ^^nd as the tenants of the defendant, paying rent until 1882, when the 
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Collector, acting on behalf of the defendant, who was then a minor, and as bis 
administrator, took possession of it liom tlio plaintiils, and in 1884 made it 
over to the defendant on his attaining bis majority. The plaintiffs filed the 
present suit in 1891 to recover possession of the land v^ith mesne profits, basing 
their claitfi (a) on a midgau lease alleged to have been granted to their ancestor 
in 1827, (i) on adverse possession as xnulgcnidars for a long period. 

Both the lower Courts have found t)i it tliu adeged inulaem lease set up 
by the plaintiQs has not been proved, and the Jhstrict Judge has intimated his 
opinion that it is a forgery. 

The Subordinate Judge, however, relying on tho df'oi.sii>n in Maidtn Saiba 
V. Nagapa,!. L. B.. 7 Bora., 90, awarded the jilaintilis' claim on the ground 
that they and their father had fioM po-ssession of .lie land advoi’helv to the 
defendant and his father for a period of tAonty >oais Tho District Judge, 
without recording any finding as to the nature oi t)ie phiuitiff'.’ possession 
during this period, and uorisidcimg the case ritod h^ tlie Kuhoulniate Judge to 
bo iuapplicaWo, dismissed tho plaintilti claim lioucu this a])|iua} 

The question for decision is, whether the pl»lrlllltt^’ tatliei and the plaintiffs 
continuing toJiold tho land iftei the unsuceehsful attempt of the defendant’s 
father to evict in lbG‘2 constituted such an advivse p isser",ion as vtould create 
B title to the land in tho ]<lriintil!s to tho e\tuut which tlioy claimed, Vhz., a 
right to hold it on miilgrnt tenuro ;)gain^t ttio defendant, their .ulmitted hind- 
lord i>ndthe true <'\vnt*r of the hunt fn cont-idoiing tha^ issue, inaMiiucIi as 
tho eharaotor of the ptis'-e'.^ion of the pl.int'ffs since 18G2 has not been found 
by the Lo\\er Appeliiito Court, w*> must (t u f lie juirpose of our piesent decis'ou) 
assumu fas found [6143 1)\ tlie Suni idin.itc Judge] tlu^ the continuod holding 
of the land b> fhe iilaintiffi .iftor IHGi w.i-i not under an airangement with the 
dofnndaiit, hut was in assertion uf tho r dilcgol right to ho considered his 
mvlgrnt tenants. We luoei^ed to consider tdiocaso upon tint assumption. 

It wdb cotiuuded in aigumeiit hef m> us, and as wo think rightly concededi 
that ctn advorso possession fur moie th.ui t Acho > 0 Hrs li’s one claiming to hold 
land Ru its full ownei, not only uxtinguishcs the title oi the true owner to the 
Innd so held and defiars him tnuii suing foi its rucoveiy, hut creates a title hy 
negation in the occupant which he can actively assert ii he loses po-isessiou oven 
against the tiuo owner —Scott v N t jron,‘fi \h. and W , . Lvii^sniuton 

Llemt'llyu, 27 L. J F.xch , 297 itandrn v. Satul<rs, 19 Ch. Div , 373. This 
result, we think, flow'-. rialiii’aUv fiorn the wording of tlie pi'evi.-iiona of section 
28 of the Limitation Act iX V of 1877) which enacts that ‘ at the determination 
of the ponod lierohy limited to any person loi instituting a '■uit for po.ssosBion 
of any property, his right to such propeity shall lie extinguished." Theie 
is certainly authonty for the proposition that a landiotd allowing a tenant to 
assert the validity of an invalid lease tor the stutukuy period ol moie than twelve 
years may be deWlirred Irim subsequently questioning the right of the tenant 
*■0 hold under its terms —hhagu v. hipamji, 1', J for 1892, ]>. 39 Tliat derision 
purports to he based upon tho ruling in Rudhahai \. J.taniiav, 1 L. B , 9 Bom,, 
198, but tho latter was the ease of a grunt,,and the relation of landlord and 
tenant did not af^any time exist hetvicin the par' e-i The decision itself is, 
however, in point as an authoritiv. In ‘ firrlr/i Raziwtuhn v. hhyd, 6 Bong. 
L. B., Appx. 130, tiuj Judges (Jacksi IN -ind .^iNSiilK, .IJ ) weio of opinion that 
a landlord who allowed his tenant to pav I’iui rent unih'i a supposed mokurrari 
lease for more tnan tweuty-sevu" yoais after an uiioiupt to dispossess him was 
barred by limitation from raaintaunng a suit for a declaiation that the lease of the 
defendant was of a dilTeront ohaiactor. The suit was originally framed as a suit 
to eject the defendant, but that portion of the relief was abandoned. The learned 


!i.qi 



I.L.R. 21 Bom. SIS bitdbsab Ac v banm^bta [1896] 

!![udges[618]ba8ed their judgments mamly upon the deduction which they drew 
fioni the eitcct of the decision of then Lordisbips of the Pi ivy Council mhajah 
^Sahih Pethlad Seinv Djoigapenhad Pcwaici, 12 M 1 A , p 322, and in Bagah 
Sakih Pethlad bun v hunbaJiadooi btngh, tbid p 332 It was not in those 
oases necessary for then Lotdships to consider the question of limlbation, as 
their LoidbhipH took tho mow that the f icts did not laise it, and they cannot 
therefore, he treated as aulhurilies Then Lordships did not, however, 
intimate an opinion that limitation could not boploided m such a case, and it 
may be contended tint tluy issutnod that it could In Madhavav Naiayana, 
^ I L B, 9 Mad , 244 it 247, it w is held that wheie tho fattjer of the plaintitts 
demised to tho defendant s inoestoi two items of lamily laud on kanam and 
placed him in possession the plaiutitts could not, iltei the defendant had held 
under the kanam lui m nethan twelve )eais, suo to eject him on the allegation 
that the kanim was illegilly gianled The loained Judges were of opinion 
that * adveiso possession foi twelve \oiis ol i limited interest in immoveable 
properti is a good plei to a buil oi ejectment to the extent of that inteiest ” 
That ease V7as followed lu bankaian v I tnas mi, I L B J3 Mad , 467, where 
it was held that piyniontof pvuppu hs tho peisou in pobse&oion did not 
prevent his possession from being adverse to tiie poison to whom ho made such 
paymontfa Tho Court say ‘ Posscssu n of i limited irteiestiii immovoable 
piopeity miy be just as much adveise foi tho puipose ot inning a suit for 
thedeterminitionof th it limited intoiusb, as isadietsu possession ol acomplete 
inteiest in tho jiiopeity to hii a suit for the whole property On tho othoi 
hand, in Ikafsow v Itame ^huiut boondtiree Dchia 7 Cal W K , 395, it is 
laid down that i tenant c iniiot plead limitation i,,aini>t his lundloid but in 
Sheikh hlaztmudtn v Lloyd, 6 Ben L B , Appx , 130, the Gouit say that the 
rule was there bfatod in too general toims 

By article 144 of Act XV of 1877 a suit for possession of immoveable 
pioperti or any inUie%l tbeieiu is biixd aftei the lapse of twelve yeais fiom 
the time when the possession of tho defendant becomes adicrso to tho plamtitl 
In cases like the CS18] present it may we think, be 1 inly contended that 
though tho landlord s interest ib tliioughout in the possession oi the liudiord 
by his tenant (as it ceitainly is as reguds Hind pet&ons), the tenant ^ interest 
18 in posso'^sioD of the ten int, and that it is tho lattei winch tho landlord in 
a suit in ejectment igain&t his tenant who admits tho toiiaocY seeks to recover 
If that bo bO it IS oompetont to the tonint, while admitting the lindloids 
title to the land, and pay ng him rent in puisuanee of such admission, to set up 
the asc that the tenuio upon which ho holds is such as to disentitle the landlord 
to eject him so long as he piy s the rent and to become entitled to the tenant s 
inteiest in the land which he cl nms by adveiso possession We do not say 
that a tenant by a false allegatim as to the terms of Ins tenancy though con 
tinuously lepeated < an altc i those teinis Such allegations do not necessarily 
throw upon the landlord the o iMs of lotuting them by suit— Uajah Stlmony 
Stngh V Kally Ckurn Bhattacharjee, L B, 2 I A, 83 But where a 
landlord seeks to recover possobsion of land in his tenant's occupancy from the 
tenant, and the lattei, on the allegation of a perpetual tenancy, successfully 
resists the landlord s attempt to dispossess him toi the statutory period, the 
curient of authority to which we have lefeiied in out opinion ostablialies that 
the law of limitation can he successfully pleaded m bar ot a suit m ejectment 
by the landlord And as we do not think tiiai theie is any principle oi law 
which prevents us from following that curient, oi that the authoiities arc b ised 
upon a necessarily incorrect interpretation of tho provfsions of the Limitation 
Act, ye consider that we ought to follow them. 
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it haSi bowover, been contended before us that even asaumiug the law to 
be in accordance with this view, the provisions of section 28 of the Limitation 
Act are not applicable to the case We aie unable to follow that contention. 
If the defendant has lost bv the oporitiou of article 144 his riglit to institute 
a suit to lecover the tenant u alleged mtoicht in ihahnd from the latter, it 
seems logically to follow thit the defend ints right to such mteieat has 
become extinguished by the opoi itinu of 'loction 2S ind thit by negation it 
has beooirio vostod in the pluntifl^ V dittinnt lule ciiinot, we think, be 
applied to a partial iritciO'it in [517j the lind I'ist b\ limitUiou from that 
which IS admittodU ^ipplicahle to tlie ciso of the whole inteieit The principle 
laid down in the cases cited in the hoginninc? of this ludgni^nt is, in our opinion, 
therefore, applicable to the present c is) We must send d jwn an is ue to have 
the natme ot the possession oi the pi nntifl s i ither iiul of thf pUintiffs between 
18G2 and 1882 deteiminod It will he 

Wao the possession ol the pi iintiil uid of their f ithei between lS6i and 
1882 advoise tetho dofondanl wibhui the moiining ol th >■ ludgineni 
T^inding to be cettitled in thi'] ('oiiit witinn two luontiis 

Issu^ ant down 


NOTES 

[1 SicV BAshI ATV AnoAk } 1.11(1 iIillrLMuw f th (seUw thus ummedap 

the liw on the subjitli in flC(J2) 25 M id j 07 — A i is n wh liw'ulli t iini nitr p s^es^iion 

^fjinda t( r nit ir iTM( II I) %( II rfi i t iin i nr i ■ nilRigtr ciinrt lysittirg 

up during the (ntiliDuoK t hu hnliti n tiii tiJ ilvirmt th lincll rd rr luritgigor, 
*14 the cis< uiu b III onsistdil with thi r il 1 gtl r 1 iticii i twe ii tlirni ind tliil hrwLicr 

n toriouil} ltd tj bhi Imwli ]gi if tin r th i pirtv, u {Uirt Iv th per iti n (I the law of 

liimtatinn titk is win r iii} c tli i till ncin i ti will tint iii hr whichht wisl t into 

pos essioii ill thi Cl t f I tn rt( ig( thi titli ct tht niirtgig i will ti txtiuguishcd culy 

at tho (xpiratioii of Ihr pen d frcsiiil d for iidrinpli u I uicrt^igi ii d in t hi case of i 
Iraso thi 1 iiKtlotd s till iin i (> ixtiiif u hidciib it tbi ixniriti ii if the pm dpusccibed 
hy Art 1li tin Limititicn Act nidunditlii \itiik such p i d will loniniciKi to run 

only when the tinaiid isdtUrniincd S i' i Inn (02 (n n piMnnit rf rent!, 

(1901) 27 Bun hi {1J01)7 0C 172 (101 2s 1 f »07 

2 Atinint kdding imi it In tin ixpriti n of thi tiim uii lei wh ch hr i imi into 
possi s loii i.au V ()Uiri iiiintii bv ilvus j si in —(1 )10) s M J 1 2jb 27 Mid 1 

i A nguds II m 1 d li IS ii ils (IKiliiBm j1 (S i) (100^)5 Bm LK 186 

1 A ngiids limitid intiiist si< il (1)0 j)2( 1 T 12j 

“i Ai cgirds (xtiuguishiucnt ind luiluiicltitl l\sti 2S f the Limititiui Act, 
see albi (lOlS) 17 Mil 317 2 »1 C 16s J 
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Penal Code {dot XLV of IbbO), 'iec 101 1 uhltt '^nvant htViiiut and police 

patel—Agretmtnt to restore villnqi Mnh Oo to t pic( on payment of Ms 300 
towards r pair of a vtllagi umph —Giatificutiu i Oipoial act 
The Mahalb ot a cirtiin Tilligi hiviii,t tien snspmded itom thin oBict, for bome months 
a meeting of int villagcrb wA held the boust. it the Patel, at vrhioh the Patel wrat present, 

* Application for Orinunal Betiuon, No d64 of 1696 
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to oonaider the question ot their restoration to offioo, and an agreement was there oome to 
* that they should be restored on their paying a enm of Bs. UOO towards the repair of the 
Tillage temple. 

Held, that the Patel, being a public servant, had committed an offence under section 
161 of the Penal Code (Act XLV of 1860). 

This was an application under section 435 of liie Code of Criminal Prooeduro 
(ActX of ] 882} for thooxercise of the High Court’s criminal rovisional jurisdiction. 

The acoured was the revenue and police paiol of Chinchodi in the Ahmed* 
nagar District. He was convicted under section 161 of the Penal Code (XLV 
of 1860) of taking a gratification for an official act under the following circum¬ 
stances. 

In 1892 the Mahars of the village in question wore removed from the ser¬ 
vices of the village, and Mangs were employed in [518] their place. In 1894 
a meeting of the villagers was held at the house of the accused, at which meet¬ 
ing the accused was present, to consider the question of the restoration of the 
Mahars, and an agreement was come to that they should be rettored on their 
paying a sum of Ks. 300 for a village purpose, viz., the repair of one of the village 
temples. This payment was apparently in the nature of a fine for the poison¬ 
ing of certain cattle of which the Mahars were supposed to have been guilty 
during the period of thoir suspension. 

The Collector sanctioned the prosecution of the accused for taking part in 
this transaction. The charge against him was that of taking a gratification 
for an official act under section 161, Penal Code. 

The First Class Magistrate of Ahmednagar convicted the aooqsod and 
sentenced him to sulfur imprisonment for four months and pay a fine of Bs. 50, 
or in default of such payment further iuiprisonmont fur one month. 

In appeal the Sessions Judge (Q. C. Whitworth) of Ahmednagar confirmed 
the conviction and sentence. The following is a portion of his judgment: — 

Tho evidence leaves no doubt that some three years ago the Mahars were removed, if 
not oompietel>, yetm the main, from their serviceb, and that in tho rains of 1861 there was 
a general meeting at the appellant's luniho when the question of the restoration of the 
Mahars to service was eonsideicd, and an .'igrecment was come to that on the payment of 
Bs. 300 they might bo restored. These facts arc proved by several persons who wore present 
on tho occasion and whose testimony i^ not weakened by the fact that some of them mention 
incidents not spoken to by otheto. Not are they wholly denied by tho patol himself. He has 
at one time taken tho position that tho villagers other than himself made tho whole 
settioment with the Mahars and merely inlormod him of it. But when examined by the 
Mamlatdar in 1894 he said that he and tho villagers removed the Mahars from servioo and 
subsequently brought them back on their famishing security to pay Bs. 300 in consideration 
of their re-employment. It was latural that tho patel shnnld take a leading part in a 
transaotion of this kind carried out on behalf of the village at large, ^nd there is no doubt 
that he did so. Tho evidence m particular of Mahadu No. 6, the Vani who made himself 
responsible for the payment and who wan obviously (as appears from his deposition) a most 
unwilling witness for the prosocut.ou, confirms this. 

• f 

' A more difficult question, however, remains, namely, whether ^is transaction, which 
seems to have been oirried through without concealment and to have been at one time avowed 
by the patel, comes within tho provisions of section 161 of the Penal Code. It is oontendel 
that the money was intended for a village purpose, namely, tho repairing of a 

temple ; that it was in the nalare of a fine in respect of cattle supposed to have been poisoned 
‘ by the Mahan during their period of suspension ; and, further, that Ibis susplhsion was only 
from their private services to the villagers and not from their pabUo servioe to Government. 
The village system is older than the institution of patdl as Gtoveenment servants, and it was 
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probably not the intention of the oriminil law to forbid a bargain being made between the 
general body of the residents of 11 illagt and the distinct body of the Mahars I do not find 
it proved that the patel intended to tike the Ba 300 for himself alone On the contrary the 
Mahars themselies aeem to have rcgardrd the tr ms ictiou is a contract and not as a bribe, 
for thev claimed, according to the chief conatable s evidence, to lanccl the hatoala they had 
given through Mahadu when they found thit thrir rpsioration to service was toibidden 

“But though there might be ilegitimite bargiin between th» villigers and the Mahars, 
1 do not think the present one was sueh 1 do not think thi publir ind priv ito services of 
the Mahars can be distinguished in thi wi> ittemptcl or thit th distimtion was present 
to any of the parties'minds it the lime It is will known and th( nenrJs of my village 
will ihnw (see, for inst inoe. Village Form'j in H pc s Mmuil if Bl venue Accounts) that 
public remuneration IS given to V illigo hirv lilts who ire useful to the villigc ommunity* 
as well as to those who are ‘ useful to Govo'umont Lcsidcs 1 thinl it is proved thit the 
Mahars were removed generallv from the f'isrntiilly public fumtiou o( c irrving the village 
reveuuo to the 1 vluka Fur though thi urving Mi^istnlt i mist ik ii lu si\iu^ tint there is 
no instance of their doing this during (be period of su p nsnn vet the fi t thit onlv four 
instanciB bavo been found and tbit uoiio fth be is liter in dit thin I'lh Dec mber 189 d, 
shows thit the suspension wIS geiicnl md wis for tin p rfsv n md i hilf romplcte 
“ The ippellint is a public serv ml must ta iv In nii th it lu hil n r hi t > di il with 
the Mahars who were ni rciiipt of rcnuiici iti m fi m ih but fli hr t ict m removing 
them iinot in (jucstiou now out when iii hib pul lie cipuitv h Ire m s i putv tci their 
restoration and agreed to iccipi even for i v ill ige purpjsi i sum c f in jne > isacusidera 
t 01 for buch restoratiin which coull not bt eff tclwitbiuthi e i uir n —tor tbc Mahais 
servo immedutolv und r him—h t imm tt d the r f! n c if win h he his been convicted ’ 

The iccusod applied to the Higli Couib^undei its lev sioual juiisdictiou 

KiikpahtcJc {1:^ C Ghaniaimkar w tn hiin) In the Accusiri There has 
been no olfoiico UQfloi section Kil of the Pen il Ccife The lueUo find*-that 
the Ks 300 Aere to be piid, not to the patel vicrused) hut to iu| in a Mlla^te 
temple This u in not he a ,;i itihe ition withui the lui iiiing of the section 
The aceu'iod is not shown to be perse naHy iiiteiuoted in the temple It ho has 
any inteiest it is in inteiesl common to ill the putiostothe ir'angement 
and to the whole village coiumuuity lie had no power, as patel, to restoie 
the Mai ars to thou emplo\ mont Oul\ [S20] tho villigoi*! IS a comirunity 
oonld do that Elis concuiionco thorefuro, w i not an ‘ oliicial act it was 
not as patel, but as a villagei he concuiied The fat t th it bo holds the ofhee 
of patel does not divest him of his iichts and inloiosts as a villager There 
was no oonupt motive on either sido uoi in\ concealment Tho inangeniont 
was made by the villagers at a meetiu" it which lie was pieseut but not as an 
ofiioiai He was surely not bound to absent himself or if piosent to dissent 
and by bis influence prevent an aiiai cemont lestoiing peice between the 
different classes m the village The satisfaction aiisint, fioni the knowledge that 
he bad assisted in restoring peace is not i giatitication ' withm tho section. 

There was no appoaranre for the Ciown 

Jardinfi, J. —On the iinhngs of fact of the Sessions fudge we have to 
say whether the act done is punishable under, i^oi lion IGl of the Indian Penal 
Code Tho accused, being the revenue and police 'atel is a public seivant. 
He agreed to accept monea as a motive for lestoring some village Mahats to 
ofiioe These v llage servants have duties '•onneoted with the public revenue, 
the village police, and the civil admiuistiati m , they aie usually remunerated 
by haki of money or kind, and have long been lecognised as officers, 
and are called so in such statutes as Bombay Act III of 1874 The 
patel IS their superior, *be is the bead of the village police under Bombay 
Act VIII of 1867, and of course must use all his lawful powers to prevent 
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and detect cattle-poisoning, a form of crime to which each persons as village 
Mabars are sometimes prone, as recognised in section 64 of Bombay Act III 
of 1H74, because of tboir alleged right to the corpse or the skin of dead cattle 
as a hak. This statement shows that the bargain about reinstating the Mahars 
in oilioe was connected with oilicial functions. It appears to come within 
the words of section IGl of the Penal Code, which are wide, and deal with 
any gratification whatever other than legal remuneration. 

The question then arises whether what was done comes within the meaning. 
The plain words exclude the defence that the benefit bargained for was to go 
to somebody else, and also exclude [S211 the notion that an officer is 
protected if he agrees to let his official acts bo swayed by the motive of accept¬ 
ing a gratification to bo used professedly for advancing sonic public, not pri¬ 
vate, object, such as charity, science, or religion. That kind of motive is difier- 
ent to the desire of private lucre: but it may eaiily lead to oppression, and the 
snbjeot in the pursuit or enjoyinout of a right ought not to he hampered by 
any thought of pleasing the officer hv promising a subsoriptiv^n of any kind, 
however laudable. Nor ought an ofiicor to bo aftei ted in his duty to the 
Crown in dealing with a subject by such a consideration. There is no distinc¬ 
tion between oflices hold at eoramon law or hy statute. The Imperial legisla¬ 
tion extended to India is sweeping in its penalties against acceptance of gifts 
by officers, (See ,33 Geo. 3. c. 5‘2, s 62J. The law is very jealous of bargains 
for oifioos, as the numerous reported decisions on Knglish and Indian cases on 
the Statute 6 and 6, Bdward VI, c. 16, siiow, for which see chapter 15 of Bk 2, 
Bussell on Crimes, of hu\ing and selling olfioes. The scope of Parliamentary 
legislation is fully discussed in theuaso relating to the corrupt marnlatdars, who 
confessed to the purchase of offices of civil and criminal judicature. Such a 
person is disabled from holding office during life, and althougli the Queen may 
pardon the misdemeanour, it is not lawful for iho (^uoen to replace him in 
office. (See In ri> Qanrah Narayen Snthe, 1. L. R , 13 Bom . 600 at p. 616). 
One chief reason of the disability is the danger of extortion fiom the suitors. 
So the Commons in impoaohiiig Lord Cliaucellur the Earl of Macclesfield re¬ 
plied : When it is said that a good ofiicer mav give money for his place and 

may resist the temptation of extortion, it is what the law of England would 
not trust to human Irailty.” So in matters outside bfiat Act of Parliament 
the Courts have ofeen held these bargains to be against the public policy. 

In the present ease there was the danger that if the village Mahars paid 
Bs. 300 for restoration to office, the> might make the enterprise profitable by 
illegal or dishonest practices. On tlieso considorations we infer that the act 
done is a misdemeanour, and, therefore, such as the law strikes at hy penalties. 
(See Queen-Empri'ss v. Gunnh, I. L. B., 13 Bom., 506. followed in Queen- 
Empress v. Soshi [822] Bhn^han, I. L B.. 15 All., 210 at p, 218). The answer 
to an argument of the learned counsel that the village people were equally 
coneerned in the bargain is that such a circumstance does not lessen the 
misdemeanour. The principle applied to the Member of Council of Madras by 

the King's Bench on a crimjmJ.,informatiou—Bar v, Hollond, 6 T. B., 607,_ 

applies here. The accused officer is liable for his own acts and omissions as 
well as for what ho did in concert. We confine our remarks to the present 
case, as we concede to Mr. Kirkpatrick that there may easily bo oases appa> 
rently within the words of section 161 which are outside its spirit. (See Lord 
Macaulat’s Note E on the Penal Code: and what is said by the Judges as to 
corruption in Richardson v. Mellish, 3 Bing.. 229,, which illustrates the care 
required in forming a judgment on the quality of the motivoi and the difference 
between an office and an employment.) 
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As regards the case before us, we think the objeotions taken by Mr Kirk* 
patiick to the danger of a wide interpretation are met by the judgments in 
Douglas v The Queen, IS Q B , 74, construing the soope and intent of 38 Geo 
3, 0 52, B 62 While upholding the conviction, we are of opinion that the 
publicity of the bargain should weigh m reducing the punishment The facts 
as found by the learned Judge, with whom we concui, appear to show the 
absence of corrupt or oppressive motive and the patel s conduct maj be ex* 
plained by referring it to a wish to end quart els and promote a public object 
We have sliead^ admitted him to bail and wo now leduoe the sentence to one 
of fine of Bs 10 onlv 
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Sir C F^wiran, Kt OhifpTistiil ani> Mr Tusiicii Siim hey 


Gangadhit Ra^, lunath loshi . (Onginal Defendant) \ppellant 
• veiius 

Damodar Mohanlal Guzarathi . .(Original PUmtiffj Respondent 

Oontraet—Gonditioa aqumt sub conlraet—'suh eontiaei vtade aoiwithHtanding 
eondition bif sul t,mtriotor —llleqalitu of mb oontraet— Damages — 

Gotnpensation fjt work done —ConUaet Act (IX of 187 i) Stc 
ISSS] Dcftndant coulracted with the Exeentivo Lngiuter of the Public \Vork<i Depait 
mont to bupply mitt nils for tht constructicn of a public road One d the rinditions of the 
ntr lit wsh thit no w irk wis to bf und rlct or Itt b> ta'ik work by tht cintriotor vithout 
the express peimission in wntiiig of the 1 xt utivt Engineer r hi duly authorised agent 
Subsequently the defendant without obtaining the lequieite permission entered into an oral 
agrteme it with the plaintiff under which the plaintiff wis to d > the contrait work ind the 
defendant to piy him ill moncye rtetmd from the Extent VI Engineti under the cuntrict 
aftei deducting tin per enf ab the defendant i> profit It did mt appear thit the pluntiff 
knew of tne (ondition igunst uiidtrietting i nit iinid in the contract 

The piuntifi bued the defendant for thi bilinci of monev dm ti him uiidirihe oral 
agreement I ho farst Giurt f und thil the pliintifi hid ixtcuted the whi'i of thi contract 
work that the defendant bad received from the Exccutise Lngineira total sum of 
Ba 2 7C& 11 11 and ot this hid pud to the. plaintiff Bs 2 334 IS 6 leuing i sum of 
B", Idl 14 5 still in hifl nands It ordered the defend vnt to pi} this sum ts the plaintiff 
IcbslOper cent of the whih sum of Bs i 76f 11 11 and passed a dec ret accoidingly 
for Be 155 3 S 

On appeal the Judge varied the decree b\ iwirding to the plamtifi tht whole sum of 
Bb 481 14 6 He fdhnd that hid been agreed that the defendant ihmid retain 10 per 
cent, bat held that the agreement to assign or sublet the eontrict wa- eontran to public 
policy and bad under section 93 of the Oontraet 4ol (IX of 1673) On appeal to the High 
Court 

field (reversing ^he decree of tht Judge uid restoring (hat of the first Court) that as it 
did not appear that the plaintiff knew of the cnidition in the contrv I and as the objection of 
illegality wa., m t taken by the defendant the plaintiff was not precludeu fr im cnfotoiog 
against the defendant his own oontraet Even ii however the plaintiff could not euforee 
the oontraet, he would under the oiroumbtinees be entitled to receive from the defendant 
oompensationfor the work and labom of wbioh the defendant had received the benefit The 

* Beeond Appeal No 684 of 1194 
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* only qaeatioD waa how the work done ahould be valued. There waa no direct teat of ita 
) market value. The beat available test waa the amount which the plaintiff at the time when 
he entered into the agreement accepted as sufficient, namely the amount to be paid by the 
Executive Engineer le^a 10 per cent. The High Court, therefore, restored the decree of the 
Bubordinate Judge. 

SBCOND appeal from the decision of A. H. Unwin, District Judge of Nasik, 
amending the decree of Bao Saheb D. G. Qbarpure, Subordinate Judge of Yeola. 

The plaintitt sued to recover from the defendant Bs. 599-16-3. In June 
1888, the defendant had contracted to supply to the Executive Engineer, 
Public Works Department, Nasik, materials for the construction of the 
Manmad-Kopargaon road. One of the conditions of the contract was as 
follows:—“ No work is to be underlet, or let by task work, by the contractor 
without the[32f} express pernaission, iti writing, of the Executive Engineer or 
his duly authorised agent." 

Subsequently, howovor, and without obtaining tho required perndission, 
the defendant entered into an oral agroemout. with tho plaintiff that the'plaint- 
ifif should do the contract work and that the defendant should pay him all 
sums received from the Executive Engineer under tlie contract after deducting 
10 per cent., which the defendant was to retain as his profit. It did not appear 
that the plaintiff know of the condition against underletting contained in the 
contract. 

The Subordinate Judge found that the plaintit! had executed the whole 
work; that the defendant had received from the Executive Engineer a total sum 
of Bs. 2,766-11-11 and had paid the plaintiff Bs. 2,33!l'13-6, thus leaving the 
Bs. 431-14-5 still in defendants* bauds. The Court ordered that the defendant 
should pay the plaintiff this amount less 10 per cent, on the whole sum of 
Rs. 2,766-11-11, and passed a decree accordingly for Bs. 155-3-8. 

On appeal the Judge varied the decree by awarding to the plaintiff the 
whole sum of Bs. 431-14-5. He found that it had been agreed that the defend¬ 
ant should retain 10 per cent., but held that the agreement to assign or sublet 
the contract was contrary to public policy and void under section 23 of the 
Contraot Act (IX of 1872). 

Tho following is an extract from his judgment:— 

“ On the facts, I concur with the Sabordinato Judge that witnesses Mos. 55, 78, 79, 80 
and 81 for defendant do prove that defondant did verbally sublet this public road (in) contract 
to plaintiff on the understanding that he, defendant, was to take 10 per cent, of the moneys 
that came to his hand from the Executive Engineer. It is also quite clear that plaintiff 
mart have performed the contract work, for defendant fails to show who else did it, if 
plautifi did not, bo as to satisfy tho Public Works Department and enable defendant to draw 
the final sum. ARsuming, firstly, that there was no express departmental rule or clause in tho 
defendant’s contract with the Executive Engineer against a subletting of this kind, I do not 
think a Court would be justified in upholding such an agreement, which is surely *ofa tendency 
oaloolated to injure the public interest,’ and ‘ against public policy,’ and the consideration 
of which is, therefore, unlawful: eide section 33 of the Contract Act, and Cunningham, 
pp. 96 and 99. This was public money, and the road a public highway, and if the 
contractor with the Public Works Dep.'^rtmant wore suffered to * sweat ’ the sums paid 
by tke department and sublet in this indolent fashion, his sublessee might, of course, do 
the same and so on ad tnfinitutK, to the scamping of the work and detriment of the public. 
[•Ml But thinking it vetj unlikely that the Public Works Department permitted suidi 
transactions, 1 sent for defendant’s original contract dated 3nd Jnne 1888, with the Executive 
Engineer, and that officer has furnished the file from which Exhibits 10 and 11 are extraota. 
The 16th condition of this contract signed by plaintiff (defendant ?) Dangadhat Raghunath 
tans|^aB :' Howrkktobt und9rUt,arlet^ taah toork, by thecontraetoff without thsmepmt 
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partHMsion, in toriting, of th$ Exeeulivo Engineer or hie duly autherieei agent.' There is no" 
pretence that thie sub-agreement was known to that officer. 

“ The decree must, therefore, be amended by adding the sum in dispute, Bs. 276-10>9». 
to the amount already decreed to plaintill. As the agreement in respect of it was unlawfult 
and I hold with the Subordinate Judge that plaintifi has falsely denied that there was any ; 
such agreement, interest cannot be allowed on any portion of the sum decreed to plaintiff up 
to date; but the total sum, cts,, Bs. 431-14-5, or any part of it unpaid by defendant to-' 
plaintifi, shall bear interest at 6 per cent, per annum from the 1st August 1894.” 

The defendant preferred a second appeal, and the plaintifi'presented cross- 
objeotions under secstion 661 of the (Jivil Procedure Code (Act 'XIV of 1882). 

Mahadev F. Bhat, for the Appellant (Defendant)The Judge found that 
the assignment of the contract to the plaintiff was illegal and against public 
polLy. Therefore, he ought to have dismissed the suit — Debt Prasad v. Bup 
Ham, I. L, B., 10 All., 577; Jndoonath Shaha v. Nobin Ghunder, 21 Cal. "W, . 
B., 280. 

Narayan^. Chandavarkar, for the Bespondent (Plaintiff) ‘—The defendant 
did not plead the illegality of the assignment. The point was raised by the. 
Judge himself in appeal. Bven if the assignment is illegal, the illegality would 
not affect the defendant’s liability to pay for the work done for him. The 
.Judge has given us a decree for work done. We submit that the assignment is 
not illegal or opposed to public policy. It is found that we have worked for the 
defendant, and we are entitled to recover from him the value of the work done. 

Farran, C. J.: —This was a suit for the recovery of Re. 599-15-3 with 
interest as the balance due upon an agreement under which the plaintiff supplied 
the materials for the construction of a public road. In June 1888, the 
defendant had contracted with the Executive Engineer of the Public Works 
Department at Nasik to supply the materials for the Manmad-Eopargaon road, 
and [526] one of the conditions of the contract signed by him was as follows: — 

“ No work is to be under-let, or let by task work, by the contractor without 
the express permission, in writing, of the Executive Engineer or his duly 
authorised agent.” 

Su-isequently, as found by both the Courts below, the defendant entered 
into an oral agreement witli the plaintiff that the latter should do the contract 
work, and that the defendant should pay to him all moneys received from the 
Executive Engineer under the contract, after deducting 10 per cent, as the 
defendant’s profit. The permission, in writing, of the Executive Engineer 
cr his duly authorised agent was not obtained as required by the contract. 

It is found that the plaintiff executed the whole of the contract work, that 
the defendant received from the Executive Engineer under the contract pay¬ 
ments aggregating Bs. 2.766-11-11, and that of this he paid to the plaintiff 
Bs. 2,334-13-6, lqg.ving unpaid Bs. 431-14-5. The Subordinate .Judge ot Yeola, 
who heard the suit in the first instance, gave the plaintiff a decree for Bs. 155-3-8, 
the balance of the Bs. 431-14-5, after deducting, in accordance with the agree¬ 
ment, Bs. 276-10-9, or 10 per cent, on the Bs. 2,766-11-11 received by the de¬ 
fendant from the Executive Engineer. Beth parties appealed to the District' 
Judge of Nasik, *who varied the decree by awardir;, to the plaintiff the entire 
Bs. 431-14-5, and disallowing the 10 per cent, reduction claimed by the defendant. 
The Judge found that the plaintiff’s denial of the stipulation as to the 10 per cent, 
reduction was false, but held that the agreement to assign or “ sub-let ” the. 
contract made by the defendant v^ith the Executive Engineer was contrary to. 
public policy and void jinder section 23 of the Indian Contract Act. He refused; 
to allow, interest on the Bs. 431-14-5 prior to decree, and directed that eaabi: 
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party ehould bear hia own costs throughout. Against this decree the defendant 
has appealed, and the plaintiff has filed cross objections. 

Although the learned Judge apparently regards the whole agreement as 
opposed to public policy, and not merely the stipulation for the 10 per cent, re-* 
duction. he nevertheless enforces the [827] agreement with the exception of that 
stipulation. By his decree he recognises the right of the plaintiff to Vecover 
all the moneys paid to the defendant by the Executive Engineer, and thus gives 
effect to the agreement so far as it is for the plaintiff’s benefit, but rejects it so 
far as it is for the benefit of the defendant. The result is that the plaintiff 
is allowed to recover, under an agreement held to be void, more than he would 
have been entitled to recover if the agreement had been valid. It is, however, 
unnecessary for ubto decide whether the learned Judge is right in holding that 
an assignment or sub-letting of a contract such as that made by tbe defendant 
with a public department, in breach of an express condition of the contract, 
is necessarily void as opposed to public policy. In the oases of Judoonath 
8haha v. JHohn Chunder, 21 Gal. W. B., 289, and Debt Prasad^ v. Bup Ram, 
1. L. B., 30 All., 577, which weie cited to us, the agreements held to be void 
on that ground were agreements to assign or sub'let licenses granted under the 
excise laws and which the Legislatuie clearly intended should be held and used 
by the licensee only. In the present case it is not found, nor does it appear, 
that the plaintili knew of tiio condition in the defendant's contract that the 
contract work was not to he under-let. The objection was not taken by the 
defendant. The Judge himself discovered, by sending for the original contract, 
that it contained the provision against sub-letting, and no evidence was given 
upon tbe question of the plaintiff’s knowledge of that provision The plamtifi 
would not, therefore, it appears to us, be precluded from enforcing his own 
contract against the defendant. If, however, the Judge is correct in holding 
that the plaintiff cannot enforce his contract, he would at all events under 
these circumstances be entitled to receive from the defendant compensation for 
the work and labour of which the defendant has received the benefit, and the 
only question is, how tbe work done should be valued. The real test in that 
case would be the market value, but of that there is no direct evidence. Accord¬ 
ing to the plaintiff’s contention it should be valued at the entire amount which 
the Executive Engineer paid to the defendant. The District Judge has adopted 
this view. To us it appears that it should be valued at the amount which the 
plaintiff, at the time [826] when be entered into the agtcement, accepted as 
sufficient, namely, the amount to be paid by the Executive Engineer less 10 per 
cent., and wo sec no reason why bo should recover more. In this view 
Bs. 276-10-9 must be deducted from the Bs. 431-14-5 decreed by the District 
Judge, and the plaintih will hsve a decree for the balance Bs. 158-3-8. 

We allow the appeal, and, disallowing the cross-objections, set aside tbe 
decree of the District Judge and restore that of the Subordinate Judge with costs 
of the appeals both iu the Lower Appellate Court and in this CoUrt on the plaintiff. 

Decree reversed. 


. MOTES. 

fA dause agaiubt bub-letting dot b not of itbelf render tbe oontraventiou illegal and 
oppoied to public policy .— (1900) 24 Bono , 622.1 * 
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t II Bom. MS ] 

APPELLATE CIVIL 

« The 16th January, 1896 
Present. 

Sib 0. Farran, Kt., Chief Justich, \nd Mr. Justice Parsons 


Vasudeo Bbikaji Joshi.(Original Defendant Ne. II) Appellant 

versus 

Bbau Laksbman Bavut and otbera.(Original Plaintitls) Bespondents 

• - - _ 

Bbau Laksbman Bavut and otbera .(Original PUmtitfs) Appellants 

nnsus 

Bamcbandra Bhikaji Josbi and anotbet.(Original Defendants) 

Bespondents 

* Mortgage—Sale -CondtUons for tepurohase 
The pUiDtifis sued to redeem an Ultgid laortgigi mailt* m 1823 b> then ance&tor to the 
anecstor of the defendant The alleged mortg ige recitea a ptevious mortg igo under which the 
mnrlgagoe Gopal Ookhale was in pfis>,oision, Hid it stated that t sale bid been contemplated, 
but the partiep ould not agree is i o price, hut < hat the\ had now settled it at Bs, 12& 
lud the amount due uu the mortgage at B- 200, and that the following irrangemont was 
come to, in«., that if withui four Vear*'the moitgagor paid Bs 125 with interest, he should 
got biick the land . if not that the land should bi the absolute prop*)tv of Qnkhale 

Field, (hat this was not a mortgige but i sile It was an agreement which put an cud 
to the pieviouBlj existing mortg ige A more stipul itioii for lepnrchaso docs not make a 
trinboction a mortgage To make a mortgage then* must be i dtut, and here there wah no 
debt, nor wis the property here convo>ed as aeourit} 

Cross sooond appuals from tibo deoisioti of Bau Bahadur V. V. Waglo, First 
Class Subordinate Judge of Batnagiri with appellate powers, reversing the decree 
oi Bao Sabeb Y. K. Sovaui, Joint Subordinate Judge of Bajapur 

[629] Suit ior ledemption. The plaintiff alleged that in 1823 the lands m 
question a^ere mortgaged li\ their aiiuestors K)ishna]i and Aijun to the first 
defendant's father (xopal Goklialu and that the mortgage-debt was now paid of}. 

At the trial the original oi the alleged mortgage was not produced bv the 
mortgagee, and the plaintiff wa<3 allowed to put in a certified oop\. The 
following IS a translation 

“ (Sale deed) 

" Bhri (t. e Prosperity, etc ) 

** Peace—the lunar date tbu 7tb of Sbrav^n Shudh nf the Shikc year 1745 in the cycli¬ 
cal year named Subhanu (IJlh August 1823). On thitdiv (this) deed of-.ale, i c miras- 
patra, is given in wticing to Bijeshri Gopal Auant GokhaU Uurukar Mahajtiu (of) majre 
Hohvdale Karyat Mifhgavno. by Krishnaji Naik and Arjuiip Naik bin Harji Naik Bavut of 
majre Madkhan Earyat aforesaid. I give this deed of sale, t, e , miraspaira, in writing as 
follows :—There are my thikans at the above mentioned majrc (t e., ullage) which have 
continued uninterruptedly. Out of them my own^qilrabi field, Kagur field, together with 
bait batty ground, and together with ‘ Temba field ’ situate a* majrc Kuveshi were formerly 
given (in mortgage) in the Shake year 1738 (1817-18 A D ) bj a mortgage deed for Bs. (170) 
one hundred and beventy given in writing in the names of yourself and Lakshman Natayan 
Desai, aoooeding to which you have bean carrying on the vabivat (» e , management) thereof, 
a pd le nnmtioned in the former deed j miraapatra (».e., a title-deed of miias) was to have 
been given in writing ; but i^ yon and myself could not come to an agreement as to thefrioe, 

* Ctoea Second Appeals, Nos. lOS and 963 of 1896. 
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; • 

the aame wu not given inerritiog. Now by yonr and my oonaent the prioe hae been aettled, 
and I give (a letter is missing) in writing, the pacticulare whereof are as follows: — I 

“ 1. The above amount due to you (letters missing) and the balance settled on aooount 
of interest up to this day is (Bs.) 30, making together Bs. 200, which is the amount payable 
(to you.) Out of them the price (letters missing) (made) payable on the (mortgage) deed is 
(125) one hundred and twenty-five rupees. If 1 pay the same within five years, I will pay 
your amount with interest at the rale of three-quarters of a rupee (per cent, per month), and 
redeem the field. Therein (that is, in the account) you are to give me credit for whatever 
produce the field may yield, you are to give me credit (for the produce) after deducting the 
Government (assessment). If T fail to pay the amount within five years, then as mentioned 
above the fields have (will) become your uiiras (i.e., property by miiasi rights). 

“75. The remaining seventy-five rupees due to you are made payable on personal 
security. I will pay these within one year as moneys carrying no interest, or 1 wiU give you 
my own (field called) * Khavlotil shot ’ itself. 

“ Such IS the agreement given in writing according to which 1 will act. 1 will not tail 
to do so. The handwriting of Atmaram Bahirav Karkare.” 

[680] The Subordinate Juugo dismisHed the suit, holding that the property 
V in dispute way not mortgaged and that the claim was time-barred. 

On appeal by the plaintiffs, the Judge reversed the decree and passed a 
decree directing the plaintiffs to redeem the l.inds on payment of Rs< 200 to 
defendants within six calendar months and in default to be foreclosed for ever. 

Defendant No. 11 and the plaintills preferred cross second appeals. 

Manekshah J. Taleyarkhan, for Appellant (Defendant) in Second Appeal 
No 103 and Bespondent in Second Appeal No. 253;—The certified copy is the 
only evidence of the alleged mortgage, and it cannot prove the transaction 
under section 90 of the Indian Evidence Act (I oi 1872). A certified copy 
cannot prove the genuineness of the original document, though it would bo a 
very good evidence of the contents thereof. 

[FarKan, C. J., referred to Khctier Chundiir Mookerjpfi v. Khetter Paul 
HreetertUuo, I. L. B., 5 Cal, 8661 . 

We contend, however, that the transaction in dispute is a sale and not a 
mortgage, and that the plaintiff is not entitled to redeem —^iuhhahhat v. Fosu- 
dcvbhat, 1. L. B , 2 Bom , 113, and Bapujt v. Seitavaraji, I. L, B., 2 Bom., 231. 

lHarayan V, Gokhale, for Bespondents (Plaintids) in Second Appeal No. 103 
and Appellants in Second Appeal No 253 : —The defendant will not produce 
the original of the mortgage, and we are compelled to put in the certified copy 
which we obtained in the year 1882. 

The construction put on the document h> the Judge is correct. The 
transaction is a gahan-lahan -uortgage. The document clearly mentions that, 
if the money be not uaid in *^imp, the transaction is to become miras. This is a 
gahan-lahan condition, winch cannot he given ofieot to. Fufthor, the document 
stipulates that, after the expiration of the period of five years, the mortgagee is 
to keep account of the profits. The transaction in Subhabhat v. Vasudeobhat, 
I. L. B., 2 Bom., 113, was a s/ile liable to he converted into a mortgage. 
[681] The transaction in Bapujt'y. Senavaraji, 1, L. B., 2.Bom., 231, was an 
out-and-out sale. The clause in liamji v Ohinto, 1 Bom. H. C. Bep., 199, was 
similar to the clause in the present document. 

ParsonB, J.This suit was brought by plaintiffs to redeem an alleged 
mortgage of the year 1823 passed by an ancestor of the Bavuts (plaintiffs) to 
one Gokhale. whose rights were pnrehased in 1833 by the Marathes through 
wk^m'the appellant (defendant No. 11) claims. 
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It appears that the defendant No. 1 (a member of the Gokhale family) 

, produced in the course of soma criminal proceedings in 1882 the original deed 
of 1823, and the plaintififs obtained a certified copy of it. This they now have 
filed as secondary evidence of the deed itself. They are entitled to do this, as 
the defendant No. 1 does not and will not produce the original. 

It was, however, contended on behalf of the defendant No. 11 that the 
presumption to be drawn, under section 90 of the Evidence Act, as regards the 
genuineness of ancient documents should not bo drawn in the case of this copy. 
The decision of WiLSON, J., in the case of Khetter Chunder Mookerjee v. Khetter 
Paul Sreeterutno, I. L. B., 5 Cal., 886, is opposed to the argument, as also are 
some remarks in section 621 of Taylor on Evidence (Bth Ed ). It is, however, 
unnecessary in the present ease to elaborate the point. VVu have only to deter* 
mine whether the plaintiffs have a right to redeem Tney can only have that 
right if there is a mortgage still subsisting The document is put forward by 
them as the mortgage and they are bound by its terms. It does not pilh^ort to 
be a mortgage at all but a sale-deed. It recues the fact of a previous mort¬ 
gage in 1B17-1S f'>r Rs. 170 under whieh Gokhale was in possession, and it 
states that although a sale had been cuutomplated, it had not. been efloctod, 
because the parties could not agree as to the price of the lands mortgaged. It 
goes ou to say tlTat now tlie price of the lauds has been settled at Bs. 125 
and the amount duo under the mortgage at Bs. 200, and the following arrange¬ 
ment is come to. If within five years Bavut paid Bs. 125 with interest, he 
should have back the lands, Gokhale accounting [5S2] for the profits , if he did 
not so pay, the lands should be the absolute property of Gokhale. The Bs. 75 
balance were to be paid in one year ; in default, another field was to be given 
to Gokhale 

It seems to us that by this agreement tlie parties put an end to the mort¬ 
gage that wes subsisting at its date and substituted for it the agreement in 
question This latter agreement is not a mortgage. It extinguished the 
mortgiige-debt, so that aftei its execution Gokhale could no longer have enforced 
payment of what was due to him. A mere stipulation for repurchase will not 
make a case one of mortgage. To make a mortgage there must he a debt, and 
here the*’e w.aB no debt. Moreover, the property was not conveyed to Gokhale 
as security for the payment of the Bs 125, but it was to he his, unless that 
suui with interest was paid within five years. The sum of Bs. 125 was the 
actual value of the lands , it was a fair price for the absolute purchase, and we 
find that the parties carried out their agreement, for the money was not paid, 
and in 1H8B the lands weie transferred to Gokhalo’s name in the revenue books. 
We are unable to distinguish this case Irom tlie case of lihau v. bidu, F. J.. 1893 
p. 258, which follows Baptijt v. Senavarajt, I. L R., 2 Bom., 231. 

We, therefore, reverse the decree of the Lower Appellate Court, and restore 
that of the Court of First Instance, with costs on plaintiffs throughout. 

Decree reversed. 


NOTES. 

[ A* regards when a conditional sale is a mortg^go and when it is an out-and-out-sale, 
see also (18«) 22 All.» 149 P. C. j (1910) 33 All., 337 ; (1916) "6 I. C., TOG (Oudh),] 
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[588] APPELLATE CIVIL. 

Th$ 20th January, 1396. 

PBESBNT . 

Sir C Farran, Kt , Cuibf Justice, and Mr Justice Parsons. 

Parasbramaud others.(Original Plaintiffs) Appellants 

versus 

Qanpat and another.(Original Defendants) Bespondents.* 

Begtstratton—BegistraJlton Act {III of 1377), Sec 17,'Ch (c) and (h )— 
Receipt fot put chase mont-y—Document creating or extinguishing 
a right to immoveable property. 

Th<\^plaintifia Rurd to recover the property sold to them by the defendants. The defend* 
auts set up a repurchase and produced a receipt passed to them by the pUmtifia which stated 
that the plaintiffs had no longer any uitecost in the property, and that thry would execute a 
now Bale*decd Tbo plaintiffs contended that the rteoipt required registration. 

Held, that as the receipt creat-'d or declared or extiiiguibhcd a right tc the property with 
a superaddod c' veiiant to execute a stamped document to the sime effect on a future occasion, 
It required registration 

Begond appeal fiom the decision of Arthur H Unwin, Distiiot .Judge of Nasik, 
reverbing the decruo of Bao Sahuh B M Kale, Bubordinate Judge of Malegaon. 

Suit 111 ejectment The plaintiffs had bought the house in question in 
1875 from the dofundaiits, and now sued foi possesston. The defendants alleged 
that in 1883 they had repurchased the bouse from tbo plaintiffs, and they 
relied on a document of which the following is a translation.— 

Receipt paivod on M.igb Shudh Jdth, Shake 1804, cyclical year of the name of Ohitra 
bhanu (I9th February 1883), to Gaiipati \alad Navji of Chinchavad, taluka Malegaon, district 
Nasik, b> Parasliram valod Baja Pali] of Cbiuchvad, taluka Malegaon, district Nasik, as 
follows — Rs 322 8 0, that is Bs 222-8, former debt, including principal and interest up to 
date and Bs. 100, being the piici of your tw i houses which arc with us by reason of purchase, 
in all Bs 3ii*S-0 n due to us by you. The same debt you have discharged by giving us 
twenty-seven niaunds of cotton worth Bs. 136 at the mte of Bs 6 per maund and by paying 
us tbia d<iv in cash Rs. 1R7-8. Thus you have paid us m all Bs 322-8*0 which we have 
reoeiviKl Now up to dale nothing is due to us h\ )ou Should there be any khata or bond, 
the same is In be deeiuod as cancelled Wc have in longer any interest remaining in any way 
in the iforesaid two houses We shall execute 11 vou a new sale-deed on a stamp. This 
rcceip IS passed by us in our sound mind and of free will and accord.” 

Thu Bahordiiiabu ludge passed a decree for the plaintiffs. He held that 
the above document not being registered was inadmissible in evidence. 

[584] On appeal h\ the defendants, the Judge reversed.the decree, holding 
that the receipt did not require registration and was admissible in evidence, 
and that the plaintiffs were not entitled to eject the defendants. 

The plaintiffs prefeired a second appeal 

Oanesk S Deshamukh, for the Appellants (Plaintiffs):—^The doounaent 
relied on by the dofendauts, either creates a title or it does not. If it does create 
a title, and operates as a sale-deed, then not being registered it is inadmissible 
in evidenoe. If it does not create a title, then the defendants cannot resist our 
olaim, as they have no other evidenoe. Whether the document is a sale deed 
or a me re rec eipt, it requires registration under c lause (e), section 17 of the 

* 6mad Appeal, Ho. ITl of 1885. ^ ^ 
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Begistration Act (III ot 1877)—V aloft Isajt v. Thomas, I. L. B., 1 Bom., 190, 
at p. 196; Basawa y. Kalkapa, T. L. B., 2 Bom., 489; Woman Bamehandra v, 
Dhondiba Krtshnajt, I. L. B., 4 Bom., 126; Fa,ki v. Khotu, 1. L. B., 4 Bom., ' 
590; Bamapa v. Umanna, I. L. B., 7 Bom., 123. The language of the 
dooument shows that it was intended to bo evidence of title. 

Vasudev Q. Bhandarkar, for the Bespondents (Defendants):—The docQ* . 
ment does not regaire registration, as it contemplates the execution of another 
dooument. Farther, it shows that tiiere was a previous oral contract of side. 
The property became vested ir the defendants when the whole consideration 
was paid and uot.undor the document It, therefore, does not require registrar I 
tion—clause (^) of section '17 of the Begistration Act. It does not by itself 
create or extinguish any right in immoveable property—rChuntlal v. Bomanjfi, 

T. L. B., 7 Bom., 310 ; Shrtdhar v Ghtutaman, I. L. B., IH Bom., 396. 

Farran, C J.: —The plaintids seek to recover the property in suit by reason 
of an admitted salo of it by the defendants to them. The defendants attempt 
to resist plaintiffs' claim by alleging a repurchaso of the property on 19th 
February 18h3. from the plaintiffs In proof of this repurchaso thev produce 
the document bearing date on that day. It is the only proof which 
[5SS] they adduco. The question is whether it is admissible in evidence, not 
being registered. 

In the document the plaintills state that they received Bs. 322-8-0, which, 
as the receipt shows, included a sum of Bs. 100, the alleged consideration for 
the repurchase. It is contended that under cl luse (c) of section 17 of the 
Begistration Act the document, therefore, requires registration. Mr. Bhan* 
darkar for the defendants, on the other hand, argues that there was s prior 
oral sale which passed the property, hut which became complete only on 
payment ot the consider.ition , but assuming that to he so, the payment of the 
consideration which completed the title to the land is evidenced by 
the document, and it, therefore, falls within the oxpiess words of clause (o), 
as the payment extinguishes the plaintiffs' title to tlie land. There is not, 
however, any evidence of the prior oial agreement wliich Mr Bhandarkar 
suggests The document then goes on Wo (the plaintifib) have no longer 
any interest remaining in any way in the aforesaid two houses. We shall 
execute to you a new s.ile-deod on a stamp,” The Lower Appellate Court has 
treated this as an agroomeut falling within clause {h) of section 17 
of the Act as not in itself creating or declaring or extinguishing a 
right, but merely creating a right to a document, which will, when executed, 
sreate, declare or extinguish a right We are unable to agree in that view. To 
us it appears to create or declare or extinguish at once a right to the property 
with a superadded covenant to execute a stamped document to the same effect 
—another sale-deed stamped—on a future occasion. Manifestly it requires 
registration. , 

We reverse the decree of the Lower Appellate Court, and restore that of 
the Court of First Instance with costs m this and the Lower Appellate Court 
on the respondents. 

• • Decree reversed. 


•* 
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[686] CBIMINAL BEVISION 

The 20th January, 1896 
Pbesent 

Mr Justice Jabdinb and Mb Justice Banadb. 

Imperatnx 

versus 

Eeshavlal Jektishna and others * 

Penal Oode (Aet XL V of 1860), Sees 426 and 441 —Crtmtnal trespass — 

* Mtsehsef — Who may complain > 

The words ‘any person lu posses non ’ m seotion 411 of the Indian Penal Oode do not 
mean only " a complainant in possession ' 

Certain persons wore prosceuled under sootions 426 and 447 of the Ind^n Penal Code 
(Aot XLV of ISGOy for oommitting misohnf tnd criminal trespass by entering upon a certain 
field which was in the possession c f the eompla nant b tenants and destroying the seed sown 
fhetem 

The defouoe raised was an ahtn it was also contended on behalf of the aorused that the 
field belonged to one of them and that the eompl unant bad no title whatever to it 

The Magistrate who tried the ease declined to go into the qucbtion of title, he found 
that the complainant s ton inis were in possession of the field , and disbelieving the evidence 
of oltbi he convioted the aooused and sentenced them to fine 

On application in revision to the High Lcnrt it wis urged (snter alwi) that the com 
plainant not being the person in possoshion ciuld not li gaily institute the criminal proceed 
ingSi and that therefoic the conviction wis bid 

Held thtt looking to the niture of thi f ilsc defence set up by the accused, this wts not 
a case lor intortcreuce in revi'tiun as to d > s w nli onourage perjury 

Held also thit the wicd'. my p r on in pisscsiiun ’ ii s ction 441 of the Indian 
Penal Coda do not mean only t coiupUiuint in possessiin ” there bung nc authority for 
taking the ifiences of mis hicf and cniuintl i spiss out of thi general rule which allows 
any person to oomplatii t f i erimin il aot 

Btfaetue tn the cate 0/ Kalthouth Nag Chmodhty 9 Gal W R 1 Cr B Chandi Pershad 
T Evans, 1 L K 22 Cal 12d Iswxr J Sital 8 Rtng L B App 62 wdlnBeQanuh 
(L Bathe, 1 L B H Bom 600 referred to 

r 

This was an appUettinu under sootion 435 of tiie Code of Criminal Procedure 
(Aot K L88i} for the exercise of the Iligh Court s criminal reviaional 
jonsdictio 1 

The accused were i harged with having entered and ploughed np a field 
in the possoesiou of the complainant They weie convicted of mischief and 
orimmal trespass under sect >ons 426 an 1 447 1 f the Penal Code (Act XLV of i860) 
[887] The at rased at the trial pleaded an ahbi The first aooused 
(Kesbavlal) furtlui pleaded that he was the owner of the land in question, and 
that the oomplainaut had no title to it 

The Magistiate disbelieved the evidence as to the altbt and declined to go 
into the question of title He found that the complainant was in possession, 
through hia tenaots He convicted the accused, and senteooed them to pay a fine. 
The aoouaed applied to the High Court under its revisional lunsdiotion. 
Sobertson (with him Pamdatt Fithoba Desat), for the Aoonsed —The 
defence was that the land waa not the complainant’s, but bel onged to the first 

, f ^ * Appluanca fat Griakiaal Bevinoa, Mo, 887 of 1888 . ^ 
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Moused (EeshaTlal). If it was Eesbavlars. he had a right to enter and plough 
It, and his doing so was no oifenoe The Magistrate ought to have referred the 
eomplainant to a civil Oonrt in order that the question might be properly tried. 
If he desired to try the ease himself, he should have heard our evidence of title. 

Again, the eomplainant was not himself in possession of the land, nor was 
he the person injured by the conduct of the accused He was not the person 
in possession contemplated by section 441 of the Penal Code He ougnt not, 
therefore, to be allowed to be the complainant in this case— Kahnauth Nag 
Okouidhry, 9 Cal W B, 1 Cr H , Cnandt Per^had v Evans, I L B, 22 Cal., 
123, Iswar v Beng L B., App , 62, Bacon’s Abridgement—Trespass, 

p 554, 4 Oomyn’s Digest, Indictment, p 372, Hale s Pleas of the Crown, 
pp. 514, 515, Archbold, p 5, Stephen s History of the Criminal Law, 495 
(The Court referred to In Re Ganeih bathe, I L B, 13 Bom., 600) That 
was a ease in which Magistrates were accused of purchasing their offices, a 
matter in which the geneial public are intores^-ed This is an entirely different 
case and is not of the slightest importance to the public 
There was no appearance fot the Crown 

Jardine, J — This is not a case foi interference b\ revision The plea 
of the accused under section 242 of the Code of Criminal [,838] Procedure was 
altbt, and the Magistiate is clearly of opinion that the evidence of altbt was 
false. Thereupon he convicted It would encourage per]ur> if this Court re* 
opened the case on the giound that one of the accused was owner of the land, 
and that he enteied on it with the otbois, and ploughed it on a bond fide claim 
of right 

Ml Bobertson contended that the only person having a right fo complain 
of criminal trespass is the person in possession oi the person injuied, and cited 
Reference tn the ease of Kahnauth Nag •Jhowdhiy, 9 Cal W B,i Cr B., 
Chandt Pershad v Evans I L B, 22 Cal, 123 

We do not think it can be contended that the learned Judges meant to say 
that in section 441 of the Penal Code the words "any person in possession" 
mean only " a complainant in possession Nor is that construction supported 
by Isw %r v bttal, 8 Beng L B, App , 62 The destruction of the crop must 
have been damaging or annoying to the owner or tenant or both as in the 
present case The leading authority on the question of criminal law, who may 
complain is In Re Oanesh bathe, 1 L B , 13 Bom , 600 

Mr Bobertson sought to distinguish that case on the ground that the 
complaint there related to highei misdemeanouTs, corrupt purchases of judicial 
offices, a matter of immense public concern But he has shown us no authority 
for taking the offences of mischief and criminal trespass out of the general lule 
which allows any person to complain of a criminal act Exceptions are made 
by statute if by our decision we added a now exception to Chapter XV of the 
Code of Criminal Procedure, we would invade the tunctions of the Legislature. 
The Court rejects the petition 

Petition rejected 


847 



I.C 1 .B. ai Bom. 889 


AOHUX JBAltCHANDBA PAl V. 

r 

[689] APPELLATE CIVIL. 


I'he noth January, 2696. 

Pubsent: 

Sir C. Fauban, Kt., Chief Justice, and Mr. Justice Parsons. 

Aobut BamchanJra Pai.(Original Defendant) Appellant 

versus 

Manjunath Vonkatnarnappa and another.(Origiual Plaintiffs) 

Respondents, 

Man]unath Yenkatnarnappa and another.(Oiiginal Plaintiffs) Appellants 

versus 

Aobut Bamchandra Pai.(Original Defendant) Bespoudent. *' 




Execution — l)ecree—Death of the judgment-debtor leaving minor 
sons—Widow in possession -bans not parties to erecution pio- 
oeedings—ale tn execution after judgment-debtor's death 
—Minor sons represiiited by their mother ami guardian 
on reeofd—Minor —Guardian- Purchase of 
judgment-debtor’s interest by decree- 
holder - Subsequent suit by sons to 
recover the propiity—Civil 
Procedure Code (Act VllI 
of 1659), See. 210. 

Under section ilO of the Civil Procedure Code (Act VIll of 1359), an execution sale of 
the property of a deceased judgment-debtor was biuding, if the estate of the deceased was 
sufhoieutly reprebontnd quoad such propeity. 

A Hindu judgment-debtor died, leaving a widow and two bous, who were minors. His 
widow was placed on the record as bis heir, and nut his sons. CorUiu property of the deceased 
was sold in execution. The sale rurtihcate issued to the purebiser stated that he bad 
purohabed the right, title and inteicst of the judgment-debtor m the pioperty. In a smt 
subsequently brought by the sons, 

Held, that they were bound by the sale. The widow of the deceased judgment-debtor, 
who as Tiilural guardian of the minor sons was in possession of the property, was upon the 
record, and it was clear that it was tho mteiest of the judgment-debtor, and not that of the 
widow, tL at was intended to be sold. 

Cross second appeals from the Jecision of E. H. Mobcardi, District Judge of 
Kanara, reversing the decree of J\ao Saheti O. S. Phaduis, Hubordinate Judge 
of Kumta. 

On 2l8l Febiuary 1866, Venkatesh Pai obtained a decree against Venkat 
for Bs. 961 with interest and costs. Subsequently Venkat died, leaving a 
widow and two sons (the plaintiffs), who were then minors. Venkatesh had 
made several ineffectual attempts to execute the decree during the lifetime of 
Venkat. In the year 187*3 be again applied toe eseoution, placing Venkat’s 
widow, and not his bous, on the record. In his application for execution, the 
judgment-debtor was described as “ Venkat, deceased, by bis heiress and widow 
Sandrabai.” The application was granted, and the property now in dispute 
was [640] put up to auction sale. I t was purchased by the decree-holder 

I * Cxoa^ Second Appoab, Nos. $ and 6 of 1895. ^ 
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Venkatebh Pai on the 19th September 1876, and he was put m possession on 
the 22nd June 1879 

The cortifioate of sale grintcd to him as puicha&er ran as follows —“ In 
the sale of 19bh Septembei 1876, tboplnntifl Yenkatesh hating paid Bs 1,075 
has purchased the right, title and inteiest m the above mentioned p]opeit> of 
the original defendant Veokat * 

After the purchase a paihtinu took place brtwoou Venkatesh and his 
nephew the defendant, and the propoity in dispute itli to the Uttei s share 
On the 21st June 1891, the pi untifl<-, who wire minois it the time of 
thou fathei’b death and oi whom the voungot ittlined maiotity within three 
years, biought the prosenl suit igainst the doleudant to recovot pnssos^,ion with 
mesne profits for twelve ypai*’ 

The defendant pleaded th it the sale was binding on the plaintiffs and that 
the suit was haired by limitition 

The Subuidinito Judge roiuited the daim, holding tbit the sale was 
binding on the plaintitls, ind thit tlio daim was tirnu hatred 

On appeal tho plaintiifs, the Judgo teviiscd the decioo, holding that the 
claim w IS nob time barred and bh it the plaintiHs woio not bound by tho bale, 
not having beenT>arties to the oxocution piocoodings He howivei, directed 
that the pluntiffs should piv to the defend int Bs 1 073 principal, plus 
Rs 1 073 intoiest, within si\ muiths bofoic ddnen of the iirnpeity to them 
Ohaiia%ham V *biadhaint with Ganpat S Mnif/aumkar foi the Appellant 
(Defend int) Wo sa> the CJouif s ile i-, binding on i ho iil iint ids Ittuokplace 
under tlie Civil Pioceduie Code (Act V Jll of 1839), section 210 Theplaintiiis 
wore then rninois hut they weiu ‘■uihcieubli ro])iesonbid by thou mother 
and guuctiau who was on llie recuid Tiio certihcite of sale clearly shows that 
wh it w IS sold wis the estate of tho deceased Venkit md not of his widow 
The plaintiffs, therofoie cinnot impeach the silc [541] -Chathakclan v 
Qovtnda Karuvnar ILK 17 Mid Ibb wuannav Purgi, I L B, 7 
Mad, 258 ffaji v Ithaiaman i L H,7 Mad, 512 The suit is haired 
under article 12 of Schedule II of the Limitation \et (XV of 1877) 

Naroyan G Chnnaavarktr foi Respondents (Plaintiffs) — Tho plaintiffs 
were not paitios to the sale Tho dccieo holdet was awaie of the existence of 
the plaintitls, who were minors at tho time of the sile and yet ho omitted to 
loin them is paitiob Jjven sup)>ising that mule 12 is applicable, still the suit 
cannot oe held to be bailed in the i ise of the plaintitls, who attained mi]oiitv 
within three years of the iiibtitntiop of tho suit 

Section 210 of tho Code (Act MIT of 18 i9) is not mateiiallv diSeiunt 
from section 234 of the present Civil Pioceduie Code (Act XH of 1882} 
The widow of the deceased ludgment dcbuoi was biought on the locoid as the 
heir of the deceased and not as the guudiin of the plaintiffs We submit 
that the plaintiffs were not leprosoniod by the widow, and the ^ilo as agiinst 
her ID her capacity as hoir cannot bind the plaintiffs We submit that the 
sale IS null and void because the minois wcio not piities to the pioceodings— 
bhatk Abdulla baiba v Hajt Abdulla, I L R , 5 Bom 8 

Farran, CJ - On the 2l8t Itebiuuy d8b6 ^ enkatesh Pai ohtimod a 
mcmey decree loi Bs 951 with inteiest and fosls igauisl \oiktt ihc fathei 
of the plaintiffs That decree Venkatesh Pai midoseveinl it tempts to execute 
during the lifetime of the plaintiffs lathei The iauf ipplication, which was 
made m the lifetime of the fathoi oi the plamtitts was made and gianted 
in 1874 

After the death of the plaintiffs lather, Veukafosh Pai nob having then 
obtained satisfaction again applied, in 1876, to execute his decree His 

i . 
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darkhast mentioned Snndrabai, the mother of the plaiatifFs, as the widow and 
heir of the plaintiffs' deceased father Venkat The plaintifls were then minors, 
but as they were the sons of Venkat, the judgment-debtor, they, and not bis 
widow, were his heirs The property in suit was put np for sale by the Court 
and was sold on the 19th of September tB42] 1876 Venkatesh Pai, the 
decree holder, puroh ised it for Bs 1,075, and a sale oei tifioate was grant^ to 
him as follows —"In the sale of the 19th September 1876, the plaintiff 
Venkatesh having paid Bs 1,075 has puichased the light, title and interest in 
the abovemention^ pioperty of the orginal defendant Venkat " Venkatesh 
Pal was put in possession of the propeity which ho bad tnus purchased on 
the 22nd June 1879 The defendant and appellant Abbut Bamchandra Pai, 
bis nephew, now represents him 

The plaintiffs as the heirs of Venkat filed the present suit to recover 
possession of the property from the defendant on the 22nd June 1891, just 
twelve years after Venkatesh Pat had been put in possession It is not found 
when the plaintiffs respectively attained their ma]orit\, but their ages as given 
in the plaint are not challenged Acooidmg to that ststement the younger 
plaintiff became of age within three years of the date of suit It is not denied 
that the decree in execution of which the sale took place is binding on the 
plaintiffs as the sons of Venkat 

The Subordinate Judge upon these facts dismissed the suit, holding that 
the sale was binding, as the provisions of the old Code of Procedure (VIII of 
1859) had been buffioiently observed The District Judge upon review reversed 
that decision He was of opinion that there was an iiregulantyin the execu¬ 
tion proceedings arising from the plaintiffs not being made pai lies to them, and 
that that irregularity had prejudiced the plaintiffb interest It is somewhat 
difficult to agree with the District Judge s view upon the latter point having 
regard to the mortgage to which the ptemises were at the date of the sale 
supposed to be subject, but it is unnecessary foi us to consider that question, 
or whether it ib open to us, as we are of opinion that the sale is binding on 
the plaintiffs 

The sale having taken place undei the old law, its validity must, of course, 
be determined hy the provisions of that law Execution undei section 210 
of Act VIII of 1869 could be taken out either against the estate of the 
deceased judgment debtor or against his legal representatives, and the author¬ 
itative rulings under that Act show that a sale of property of a deceased 
judgment debtor was binding if the estate was snihciently repre [548] 
sente quoad such property Here the widow of the deceased, who would be 
as the natural guardian of hib nfant sons in possession of the property, was 
upon the reoonl and it is cleai be\ond doubt that it was the interest of the 
judgment debtor, and not of the widow which was intended to be sold We 
refet to the oases of Ishan Chunder Mttter v Bakhah Ah Soudagar, Marsh , 
p 611 General Mamgerot the Haj Dmbhungav Maharaga Coomar Bamaput 
8tng, 14 M I A , 605 Biisessur Loll i>ahooy Maharaiak Luehmeatur Singh, 
L. B, 61 A 233 Sotiah Ohunder Ldhiry v Nil Gomul Lahiry, I L B, 11 
Gal., 45, Dunput Sing BahaAo<Ar*\f Ranee liageaawee, 15 Cal W B, 476, and 
Chatkakelan v Ooiinda Rammiar, 1 L B, 17 Mad , 186 In this view of the 
law, it IS unnecessary to consider whetbei, assuming that the infant sons of 
Venkat ought to have been represented upon the execution piooeedings, and 
that the side was, therefore, invalid, the sale could be treated as a nullity, or 
whether proceedings were not necessary to set it aside, and, if so, within what 
period such proceedings should he taken We must leverse the decree of the 

j Distuned and restore that of the Subordinate Judge wi^ costs of the 
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appeals in this and the Lower Appellate Coart on the plaintiffs. The oross 
appeal falls within this judgment. It mast be dismissed with costs. 

Parsons, J. ^ oononr in dismissing the suit. The estate of the father 
of the plaintiffs having been sold in execution of a decree in proceedings taken 
under Act VIII of 1859, the utmost right that the plaintills could now have in 
order to set aside the sale would be to show that the decree was not binding 
on the estate in their hands by reason of the debt not being one lor which that 
estate was liable. This they have failed to show. No ground, tborofore, exists 
for setting aside the sale, and the plaintiffs have no title to the property in salt. 

Decree reverted. 


NOTES. 

[ See likewise (1899) 24 Bom., 135 ; (1908) 2 S. L. B., 55.] 

[8M] APPELLATE CIVIL. 


The 2lsl January, 1896. 

. PKESENT: 

Sin C. Parran, Kt., Chief Justice, and Mr. Justice Parsons. 

Pirjada Ahmadmiya Pirmiya and others.(Original 

Plaintiffs) Appellants 
versus 

Sba Ealidas Eanji and others.(Original Defendants) Bespondents.^ 

Mortgage—Subsequent mortgage of same land—Decree on first motigage—HaU 
%n execution of some of mortgaged land—Purchase hy subsequent mort¬ 
gagees subject to thesr omi moitgage- Effect of such sale — 
Bedemption—*^uhsequent smi by mortgagors for 
redemption of lands other than those sold — 

Bedemption of part of mortgaged 
property—Apporttonment 
of moftgage-debt. 

In 1874 plaintiffs mortgaged to ore Samoldas soven fields, of which four were Survey 
Noa. 22, 23, 40 and 41. In 1876, they mortgigcd thi'se s.iine four fields with other landi^ to 
the defendants. In 1877 Bamaldas obtained a decree upon his mortgage and in execution sold 
only Nob. 22, 23 and 41, which realized sufiioient *u satisfy his decree. These throe fields 
ware on the application of the defendants sold subject to their mortgage, and they themselves 
porohased them at the sale. The plaintiffs now sued to redeem the remaining lands comprised 
in the mortgage of 1876, ixolusiva of those which had been sold in execution. 

DM, that they were entitled to redeem this part of Ihe mortgaged property, as the 
mortgagees had themselves acquired the plaintiffs’ (mortgagors') interest in the other part 
and to severed their dum under tbs mortgage. * * 

« 

Biskf, also, that the plaintiffs were entitled to redeem on payment of sneh portion of the 
mortgage>dabt as remained after doduoting the portion of it to which the lands purchased by 
defendants were liable. 

Appeal from the decision of J. Weir, Additional Assistant Judge of Ahmedabad. 
“ * Appeal. NoT 182 oi 1894. i ' " 
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Suit for possession and deolaration that the property in suit was not sub]sot 
to certain mortgage liens. The plaintiffs sued under the following oircum- 
stances;— • 

On the 8th June 1874, the plaintiff's mortgaged to one Bamaldas Survey 
Nos. 7, 22, 23, 32, 3£), 40 and 41 for Bs. 6,995. The mortgage purported to 
be with possession, but possession was not given to the mortgagee. 

On the 24th March 1876, the plaintiffs mortgaged with possession to 
defendants Nos. 1 and 2 (Kalidas and Nagar Yallabh} Survey Nos. 22, 23, 40, 
41, 43 and 46 and five houses for Bs. 4,999. 

[8«8] In 1877 Samaldas sued on his mortgage und obtained a decree, in 
execution of which he attached the property comprised in his mortgage*deed. 
Defendants Nos. 1 and 2 then applied to the Court that the property should be 
sold subject to their mortgage. The property was accordingly put up to sale, but 
Survey Nos. 22, 23 and 41 ouly wore sold, unougii money having been realised 
by their sale to satisfy the decree. 

At toe auction sale the property was purchased by defebdants Nos. 3 and 
4. Defendant No. 4 purchased in his own right and defendant No. 3 bought 
benami for defendants Nos. 1 and 2. with whom he was joint. The auction 
sale took place on the 4th Fohruury 1881, and the purchasers recovered posses¬ 
sion in or about October 1882 

In tho year 1893 the plaintiffs brought the present suit to redeem the pro¬ 
perty comprised in tho nioitgage of 1876, with the exception of that portion of 
it winch had been sold at the auction sale. 

The Judge held that the plaintiffs were entitled to a decree for redemption 
of the property inentionod in the plaint, but he ordered them to repay to 
defendants Nos. 1 and 2 the whole of the original debt, vis , Bs. 4,999. 

Tho plaintiffs appealed. 

Qhanmham N. Nadkatm, for Appellants (Plaintiffs): -Tho Judge requires 
us to pay the whole debt due to defendants Nos. 1 and 2 under the mortgage 
of 1876. But as to part of mortgaged land, < iz., Nos. 22, 23 and 41, our equity 
of redemption was sold and is now the property of the defendants, who them¬ 
selves bouglit it at the sale. Tliov applied that these lauds should be sold 
subject to their morlgago, and that was done. They, therefore, now hold those 
lands subject to their due share of tho original mortgage-debt and tho remain¬ 
ing lands which we now seek to redeem are only subject to the remaining por¬ 
tion of tlie mortgage-debt. But tho order of the .ludge makes them subject to 
the whole debt, thus exempting the land bought by the defendants. The debt 
should be apportioned on the whole of the mortgaged property—Mo»o Baghu- 
nath V. Balaji Tnmhak, I. L H., 13 Bora., 15. 

lS46] Ghimavlal H. Setalrad, for Bespondent No. 2 (Defendant No. 2). 

Oovardhanram M. THpatht, for Bespondent No. 4 (Defendant No. 4). 

Parsons, J.. —In 1874 tho plaintiffs mortgaged to one Samaldas for 
Bs. 6,995 Survey Nos 7, 22,23.32, 35, 40 and 41 (Exhibit 70), but remained on 
in possession. In 1876 the plaintiffs mortgaged to the defendants Nos. 1 and 3 
for Bs. 4,999 Survey Nos. 2S, 23, 40. 41, 43, 46 and five houses and placed 
them in poshession (Exhibit 56). * 

In 1877 Samaldas sued on his mortgage and obtained a decree in execution 
of which ho caused the property mortgaged to him to bo attached. Defendants 
Nos. 1 and 2 then applied to the Court stating their mortgage and asking 
that their charge on the property might be continued (Exhibit 21). Notices 
were issued to the parties to the decree, and an enquiry was held, the 
defehdept’s deed (of mortgage was found to be proved, and the Court 
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ordered that ’*ia carte o( nobiBoations being issnei under theplamiijBfrt'drtirkl 
the kind of interest that this applicant puts forward should be mentioned.^^il 
The prooiamation of sale accordingly mentioned the hen It further stated tbm 
the right, title and interest of the plaintiffs as now existing was to be spliu 
(Exhibit 59) The memo of the sale (60) contains these words ** MakingJ 
mention of the mortgage charge of Nagar Valabh and Kala Eanji for Bs. 4,999tf 
the auction-sale is made so that only the right, title and interest of the defepi^ 
ants Pir Miya and Mamdu Miya alone will be sold '* 

At the rtale only Survey Nos 22 23 and 41 were sold enough monejrl 
having been realised by their sale to »itisfy the decree Defendants Nos 3 andu 
4 were the purchasers. Defendant No 4 was a purchaser in his own rigbt^l 
but defendant No. 3 bought benamt for defendants Nos 1 and 2. with whomf 
wai joint, so that really defendants Nos I, 2 and 4 are the purohasers aa^ 
present owners. 

The certificate of sale states that " on '^he abovementionod patas 
Survey Nos S2 and 23, there is the san ben of Nagar Valabh and Kala Kan| 
under a deed for Bs 4,999, and moreover [6473 on the pata (lot) No 22, tbmt^ 
18 the san hen of the abovomentioned Nagar Valabh and Kala Kanji under A 
deed for Bs dCO, and on pita (lot) No 41 there is the mortgage hen of tbB* 
said Nagar Valabh and Kala Kanji claimable under the same deed forij 
Bs 4,999 Subject to these hens which have been notified, the sale by attctimi« 
has been made " The surplus money a^ter satisfying the decree was paid to 
the plaintiffs (56) 


There can, therefore, be little doubt on this part of the case as to whaft 
the defendants purchased It is quite clear that they bought the land subjeot* 
to the charge created by the deed of mortgage (56), and the defendant No 4 
admits that is what he bought (72) Of course, Bamaldas need not have had 
the land sold subject to that charge, but he apparently did not oppose the 
application of the defendants Nos 1 and 2 that it should be so sold, and by 
order of the Court it was soldSaocordmgly It was by the action of the defend¬ 
ants Nos 1 and 2, the mortgagees themselves, that this was done, and they 
also I ooame the purchasers of a share of their mortgagors in the mortgaged 
property 


The position, therefoie, of the parties is this Survey Nos 22 23, 40, 41, 
43 and 46 and five houses are held still subject to the charge created by the 
mortgage-deed (Exhibit 56) Defendants Nos J, 2 and 4 have purchased the 
right the plaintiffs had to redeem Nos 22, 23 and 41, but the plaintiffs have the 
right to redeem the rest of the property 

The plaintiffs brought this suit practically for the purpose of redeeming 
this property, and the Assistant Judge has allowed them to do so, but only on 
payment of the*full mortgage debt of Bs 4 999 This is wrong It ignores 
the fact that the property purchased by the defendants was sold subject to the 
mortgage and is still burdened with the mortgage debt The pla ntifis can 
redeem a part of the mortgaged property sjQoe the mortgagees have themselves 
acquired the share of their mortgagors and so siveied their interests under the 
mortgage See Jhfoto v Balajt, I L B, 13 Bom , 45 This is also the present 
law under the Transfer of Property A st, sections 60 and 67 It will, there-* 
fore, ha'^’e to I e ascertained what proportionate amount of the mortgage-debU 
IB charged on the pro [BBSiperty purchased by the defendants, for that hav 
to be deducted from ^he whole amount in order to ascertain the amount thiv 
the jplaiutiffs have now to pay. 


i 
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^ Wd MK the lower Court to find on this issne. mt., wont {nroportionato 
tount of the whole inortgage>debii due under the 'Exhibit 56 are the defend- 
its liable for in respect of Snrvey Nos. 22, 23 and 41 ? 

Evidence oan be given by the parties, and the finding should be certified 
fto this Court witbm a month. 

Issue sent down. 


NOTES. 

f The case where the sale was not so subject to mortgage was diBtinguialj||in (1900) 24 
[Had., 96. Bee also (1904)0Bom. L B., 264 ] ^ 
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APPELLATE CIVIL. 


The Slat January, 1896 
Present 

8ib C. F^bban, Kt., Chief Justice, and Mb Justiob Babsons 


Bapu and others.(Original Defendants) Applicants 


versus 




Vajir and others.(Original Plaintiffs) Opponents. 


^Csvtl Procedure Code (Aot XIV of l'^89), Secs 551, 577 and 5S4—Dtsmtssal 
V of appeal --Power of the lower Court to amend decree after dtsmtssal 
’ of appeal — Praetiee—Procedure 

f The dismissal of an appeal under seolion 551 of the Civil Procedure Code (Act XIV of 1682) 
leaves the decree of the lower Court untouofaed, neither confirmed, nor varied, nor reversed, 
^ and it remains the decree of the lower Court which can amend it, in order to bring it into 
aooordanoe with its judgment. 

Application under the extraordinary jurisdiotion of the High Court (section 622 
of the Civil Procedure Code, Aot XIV of 1882) against the deoision of Bao 
Bahadur Chunilal Maneklal, First Class Subordinate Judgo of DhuUa, with 
appellate powers. 

^ The plaintiff sued to establish bis right to have a mortgage-bond passed 
to him by the defendants registered under the Registration Act (III of 1877). 
!‘The defendants having denied execution before the Registrar, registration of 
|,,the bond was refused 

L Ihe defendants denied execution of the bond 

& The Subordinate Judge (Rao Ssheb Vaman M. Bodas) found that the 
H^eontion of the bond by the defendants was not proved. He, therefore, 
injected the claim. 

I [049] On appeal by the plaintiff the Judge found that the execution of the 
I bond by the defendants was proved, and he passed the following decretal order;— 
1 Mvorse the decree of the Court below and award the plaintiff’s claim with costs Costs 
the plaintiff in both the Courts shonld be borne by the defendants m addition to their own." 
The defendants having prefetred a second appeal (No. 653 of 1894), the 
. uigh Court dismissed it under section 651 of the Civil Procedure Code (Aot 
t?HV of 1882) 

p Subsequently the plaintiff applied to the Judge for a review of bis judgment 
tin appeal, on the grou nd that it was neoessary that the decree should contain an 

•' * Afplicatioa, Ho. lOB^of 1686 ondw extraordinary juriadiction. 
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__ _ ^ ^ fltratioD of the doonment. The Judge ordered the de 

to be amended as pray^ for. The following is an extract from his jndgment 
*'The Code of Oivil*%rooediire, aoction 574 and section 579 zequiie that the jadgmeill 
and deotes of an appellate Goort shall specify clearly the relief granted. The decree in the 
present ease sllnply says ' plalntifi's claim » awarded,’ The B^istration dcti seotion 77^ 
says that the decree most be one directing the docnment to be* registered. Under thessl 
eironmstanoes, I think the decree must be amended under seotion SOS'of the Code and i 
nnder section 630 of tibe Oode.” 

The defendants applied to the High Court undor its extraordinary jnrisdi 
tion, eontending tl^t the decree of the Judge m appeal having been supersedi 
by that of the High Court in second appeal, the Judge had no power to pass aa|r' 
order, either under seotion 206 or seotion 630 of the Civil Prooedure Code; that' 
section 206 was not applicable; that the plaintiff having applied for a reviewi 
of judgment, the Judge had no power to proceed under section 206, and tha^ 
the amendment in the decree granted a relief not proved for in the plaint. 

A rule msi was issued, requiring the plaintiff to show cause why the ord^ 
of the Judge should not be set aside. ^ 

Gwardhanram M. Tnpathi, appeared for the Applicants (Defendants) 
support of theTrnleThe .fudge had no jurisdiction to amend the decree after'i 
our second appeal was dismissed by the High Court. The Judge’s deciee became 
merged in the decree of the High Court, and the application for review or, 
£560] amendment of the decree ought to have been made to the High Court*—' 
Shivloti Kalidas v. JumahlaX Nathji Desai, I. L. B , 18 Bom , 6i2 ] 

Next we eay that the plaintiffs’ application to the Judge was for review. 
The Judge, however, treated the application as one for the amendment of the 
decree. Tlie prooedure to be adopted under section 206 of the Civil Procedure, 
Code is quite different from that to be adopted under section 630, and the Jndge 
had no power to treat an application for review as an application for amend¬ 
ment. Farther, the plaintiffs’ suit was for the registration of a mortgage-deed. 

The ^dge allowed the claim Bat the plaint originally did not contain e 
prayer for an order directing the registration of the document. This was a 
fresh prayer made in the application for the amendment. The Judge has by 
the amendment granted to the plaintiffs a relief which was not claimed in the 
plaint. The Judge had no authority to do so, either bv granting a review or the 
amendmUht of the decree. 

GohaidoB £. Parekh, appeared for the Opponent (Plaintiff) to show cause;—, 
The second appeal was summarily dismissed under seotion 551 of the Civile 
Procedure Code. The High Court did not confirm the decree. A decree is drawn 
when a decree of the Lower Appellate Court is confirmed in second appeal, but 
no decree ie drawn when a second appeal is dismissed. Therefore, in the present 
■ease, the High Court did not draw any decree, and there being no decree of the 
High Court, th9 Judge’s decree remained intact, and there was no decree in the. 
High Court in which it could become merged. ^ 

Thera being no decree of the High Court, the only tribunal before which*,« 
we could go for redress was the Judge ^ 

As to the other points which have been ur. sd, they are merely technical, || 
and each as the High Court will not entertain under its extraordinary jurisdiO' 
tion unless substantial justioe is defeated. 

Gowirdhanram 31. Tripatht, in reply :—^Beading seotione 551,577,572 and 
2 of the Civil Procedure Code together it ie clear that an order passed under 
Motibn 651 is adsorse. When the £651] lower appeal Courts dismiss appei 
smdar seotion 661i the parties oome up to this Court in seoond appeaL , 
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order under section 551 be nob a decree, there can be no second appeal, 
lie, therefore, clear that the order dismissing the second appeal in this case 
ider section 551 was a decree of the High Court, in woich the decree of the 
)wer Appellate Court became merged. Moreover, the dismissal^of the appeal 
lelades the coufirmation of the decree, and, therefore, the order of dismissal 
[is virtually a decree. * 

Farran, C. J :—Tins case differs from those which have been cited tons, 
that here the decr^ of the lower Court has not been confirmed by the High 
)urt The High Court, acting upon the pover given to it by section 551 of 
[the Code of Civil Proceduie, dismibsed the appeal The,change of language 

made in 188H in that section by the Legislature shows, we think, that it was 
intended that there shonld be a difference between the results of a dismissal 
^nder it and of a confirmation under section 577, as, indeed, we think, there 
met be. Dismissing an appeal is, we think, relnsing to entertain it as in the 
se cf an appeal dismissed as being time-barred Where an appeal is dismissed 
mder seotion 551, there is no decree of the High Court which oai;^ be executed, 
Sd the reasoning m the cases to which we have been referred does not apply. 

Mr. Govardbanram argues that the dismissal of the appeal under seotion 
S51 is a decree and appealable under section 584 That may bo conceded. 
)till it is clearly not one confirming the derreu of the lower Court It leaves 
le decree of the lower Court untouched, neither confirmed, nor varied, nor 
rersed, and it lemains, we think, the decree of the lower Court 

The Distiiot Court had, therefore, jurisdiction to amend its decree to 
ing it into accordance with its judgment The other objections are of such a 
ahnical and unsubstautial ch iraoter that we need not further consider them. 
Bole discharged with costs. 

Buie dtsoharged. 


NOTES 

(The Bombay High Court requires that the Court must writes jodgmont m oases:— 
) (1913) 37 Bom . 611 F B overruling (1911) 36 Bom , 116 . contra (1897) 34 Cal., 759, see 
^ also (1908) 30 All , 390 disienting from this case. 

In the following eases, the Appellate Court alone was held to be the Court to which appli¬ 
cation should bo made fur amendmint —(189bi32 Mad , 303 , (1900) 10 M L. Jr.,2l6, (19061 
4 0 L J., 566 , (1910) 11 C.L.J . 151. (1901) P R 8, (LU03) 30 All , 290 | 
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j [852J APPELLATE CIVIL 

The 23rd January, IB96. 

Present 

Mb. Justice Jabuine and Mr. Justice Banade. 

, Dadabhai Jamsetji.(Original Plaintiff) Appellant 

I versus 

ManeKsha Sorabji.(Original) Defendant Bespondent.* 

f : 

^j^miUUton—Ltmitatton Aet (XV of 1877), See. 6--Sutlieient cause — Appeal-^ 
^ Time for presenting appeal—Appeal io wrong Oourt. 

The presentation of an appeal to a wrong Court under a bond fids mistake may W 
'tuffioieut cause ” withm the meaning of notion 5 of the Limitation Act (XV of 1877). 
Bitaram v, Nmba, I L B , IS Bom , 830, explained ^ j 

<■ I I I■ ■ . . . . . . ... - — ■■I M l, .#i ia| t iiisi »4 iii> » .■ i W i.ii^i. giii iI ^ 
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* Second Ajppeal, ITp, 77 of IBMS. 
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SSOOND ABPBAli from Ihe decision of T. Hamilton, Distrioti Judge of Suraf 
The plaintiff sued the defendant in the Ciourt of the I'irst Class Subc 
dinate Judge of Surat. His suit was dismissed on the 21st August 1891. 

On the 24th November 1891, the plaintiff presented an appeal to ihs 
High Court, and it was duly admitted by a Judge on the 12th February 1892L 
On the 9th January 1893, the appeal was heard by a Division Bench of thi 
High Court, which held that it did not lie to the High Court, and ordered tha|[ 
the petition of appeal should be retamed for presentation to the proper 

On the 10th January the petition was returned to the pUiutitf, and it wad 
presented by him to the District Court at Surat on the 11th of January 1893.^ 
The District Judge of Surat dismissed the appeal on the giound that it 
bad been presented after the period allowed by law for the i resentation of 
appeals had expired He observed — 

“The appeal was presented tn the High Court ju^t within the prescnbod period fori 
appeal, vt» , 8 months, t r , 2 months bey ind the time allowed for appeal to the proper] 
Court, vi9 , thwDistrict Court 

“Plaintd'e pleader says thit his elient wis tiken ill immediitely after the judgment ofj 
the lower Oomt was prononnied «nd wsnts to bu alldWed to file iffidtvits to that effict Bx 
it IS not preteflded even that plaintiff would hive presented bis appaU to the High OoUV 
earlier jdian he aoturlly did or rather thiit it wts utuiUy pihsentod for him by hi” step- 
brothSp The appeal was in time for (he High Court in epite of plaintiff s dangerous illness, 
and no number of athdavitn can affect tbo diftndant’s contention that the appeal is 
barred here 

{883! “The whole time which elapsed bitnre pUmtifi prostnted his appeal in the 
wrong Court cannot be deducted under the clear ruling in I L R , iJ Bom , 320, which is 
bmding on this Court The appeal is two months biyoud timi, and must be dismissed wit 
eoste ” 

From this decision the plaintiff pieferred a second appeal to the High Court. 
Oovardhanram M Tapatht, for the Appellant (Plaintiff) —The plaintiff 
believed that his appeal lay to the High Court He presented it there in time, 
and it was admitted. The High Court, howevei, subsequently held that it was 
not the proper Court foi Mio plamtiti s appeal The plaintiH's mistake was 
made m good faith, and the circumstancos constitute ‘ sufficient caube" withm 
the meaning of section 5 of the Limitation Act (XV of lb77)— UvroY Sur- 
namoyt, 1. L B , 13 Cal, 266 tollowed m Kudina v Chathappan, I L B , 13 
Mad , 269. The case of Sitaram v Ntmba, 1 L B , 12 Bom , 320, telied on 
by the District Judge is no authority in this cate In that case the memo¬ 
randum of appeal was not returned hv the Court, as beie, for piesentation to the 
profier Court nee tAno Shrimuit Sagojtrav v S Sin'fk, 1 L B.20Bjm., 736 
Nagtndas T Marphatia for Qaapntrao S Roc, for the Bospondent —The 
time for presenting an appeal to the District Court is one month (tbitty days) 
from the date of*the judgment appealed against But in the present case the 
appeal was not presented to any Court until after the lapse of one month from 
the date of the judgment The plaintiff was negligent, he must suffer the eon- 
sequences. The period that elapsed between the 2l8t August 1891, the day on 
which judgment was pronounced in the binir, and the 9Ch Jauuaiy 1893, when 
the High Count decided that no appeal lay to it, was wasted by the plaintiff,^ 
He ought during that time to have dis^’cvered his mistake without waiting for the' 
High Court to find it out for hiix. 1,’norance of law is no excuse —Jag Lai v. 
Bar Natatn, I L. B, 10 All., 524 , Uamjtwaa \ ChanJ, I L B, 10 All., 587; 
Butaini Bagam v The OolUetor of Muzafamagar, I. L B, 9 All, 11, BocAt 
▼. ^)Suian-ttfZaA Shanf I. L. E, 12 All , 461 , Qoyinda y. Bhandan, I L. B , 14* 

Mrf., 
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[68iJ Jfavdtne, J'*:—The adnoittod dates are as follows.—Qa the Slat 
^st 1891i the Subordinate Judge passed a deoision. On the 34th Novem- 
e, the plaintiff presented an appeal to the High Oourt. whiob was duly 
Imitted by a Judge on the 12th ffebruary 1892. The High Court decided on 
|he9th January 1893, that the appeal did not lie to it, and ordered the return 
I the petition for presentation to the proper Court, which return was made on 
le 10th, and presentation on the 11th January 1893 

We are satisfied that, in acting on the opinion that the appeal lay to tbs 
[igh Court, the plaintiff used good faith, and the admission of the appeal by 
learned Judge confirms this view. The District Judge has', hbwever, ruled as 
follows —“The whole time which elapsed before plaintiff presented his appeal 
the wrong Court cannot be deducted under the clear ruling in .htfaram v. 
ftmba, 1 L. B, 12 Bom , 320, which is binding on this Court. The appeal is 
ro months beyond tune, and must be dismissed with costs “ We are of 
opinion that libe learned Judge is wrong, and thit under the circumstances there 
rab sufficient cause to extend the time for admitting the appeal within the 
leaning of that phrase in section 5 of the Limitation Act (XV of ^77). 

But we find that in the case cited, ^itfiram v Ntmba, I L. B., 12 Bom., 
, West and Birdwooi), J J , held on the construction of section 5 of the 
[liimitation Act (XV of 1877) that mere ignorance of law cannot be reed|bized 
tbs a sufficient reason for delay , and although such a dictum must be tt^en as 
lade with reference to the particular case, Btchaidson v Melltth, 3 Bing at 
>.248, the useof general expressions led the District Judge to treat the judgment 
I ruling that the maxim ‘ Iqnotantta legts non exousat ” excludes from section 
all cases where the cause of not presenting an appeal m time is that it had 
it been presented to a wrong Court Mr. Nagindas has relied on Jag Lai v, 
Tat Naram, 1. L B, 10 All, 524, in support of this view, but we think it clear 
(from the report that the learned Judges held that, if the presentation to the 
['wrong Court was shown to hive been attended with bondfides, section 5 might 
apply • although the mere profession of ignorance of the law was not enough 
fby itself In Bam;? v;an v Ghand, 1 L B„ 10 All, at p 594, it is said “It 

i^tSSS] IB no excuse meioly to say that they preferred their appeal to a wrong 
) Court bv mistake *' and also that to get the indulgence of section 5, they must 
ighow bond fides Hwo v Surnamoyt, I L B, 13 Cal, 266, is an authority for 
dholding that where the period was exceeded by a bond fide mistake as to which 
>urt the appeal lay, although the appeal was not presented to the wrong 
mrt section 3 might be applied by the Court That case is followed by the 
f^igh Court of Madras in Krishna v Ghaihappaiyt, I L B, 13 Mad., 269, a case 
m all fours with the present The learned Judges say “We think that 
ition 5 gives the Courts a discretion which in respect of jurisdiction is to be 
ceroised m the way in which ju iicial power and discretion ought to be exercised 
m principles which are well understood, the words “ sufficient cause “ 
living a liberal construction so as to advance substantial justice when no 
segligenoe, noi inactiou, nor want of bond tides is imputable to the appellant.** 

We think the abdve is a corrbfit interpretation of section 5. The words 
^'sufficient cause” are wide; and as is said In re Manchester Eeonomte 
^utldtng boetety, 24 Ch. D, 488 at p 497, per Bkbtx. M. B., “ the Court has 
power to grant the special leave, and, exercising its judicial discretion, is 
>nnd to give the special leave, if justice requires that leave should be given.*’ 
kt page 503, Bowbn, L. J., nilies on the judicial nature of the discretion as 
.ting the argument from inoonvenienoe. Pritohard v. Pntahea^, 14 Q. B. D., 
.1%, Vittotbw^owty.pl .%^8w»e teuor.^. j 
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We do not think the learned Judges who deoided SiUaram v. 
intended to lay down that the maxim of law quoted must be Jnported into! 
every matter arising under section 5 > and the language used does xRR) neeessariiif f 
mean that. We. therefore, agree wit^ the other High CJonrts in their oon<*i 
struotion of the section. ^ 

The Court now reverses the order of the District Judge and admits tber^ 
appeal and refers it to the District Court for disposal according to law. Coste^ 
of this apped on the respondent 

Order reversed Appeal admitted and referred for disposal 


NOTES > 

[A similar mterprotation of' sufficient cause' wib given in (189C) 23 Cal, 62C, (1907) 8A ' 
Gal . 317, (1913) 16 I 0,436 (Cal), (1908) P R . 118, (1902) 2B AWN., 83 3oe also (1916) 
281 C.. 82, (1914) 281 G , 86 ) 




[556] APPELLATE CIVIL 


The 27th January, 1896 
Present 

Sir 0. FaTiran, Kt , Chief Justice, and Me Iustice Parbons 

Anna}] Bagbunath Gosavi and another.. . . (Original Defendants) Appellants 

versus 

Narayan Sitaram and others.(Onginal Plaintiffs) Bespondents 

Trmt — Trustee — Devasthan—Manager—Hereditary trustee—Mistake by 
trustee as to true legal position—Management lax and improvident, , 
but not fraudulent and dishonest—Appointment of a devasthan 
committee—Scheme of manag»ment 

A mistake by a hereditary troKtee of a devasthan as to his true legal position does not 
of necessity aOord a ground for removing him from hi-, post ot manager and entrusting it 
to new hands 

The management of a devasthan being found to bo lax and improvident but not fraudulent 
and dishonest, the Court declined to rem3ve the manager but appointed a devasthan com¬ 
mittee to BUpervibe and control him tnd framed i scheme for the management of the trast 
Appeal from the decision of S Tagore, District Judge of Batara 

Suit under section 639 of the Civil Procedure Code (Act XIV of 1882) — 
The plaintiffs prayed for the removal of tho defendants as tiustees and managers 
of a oertain devasthan situate in the Satara District, that trustees should be 
appointed by the Court to manage 't, that proper direction as to its future 
management should be given bv the Court, Ac, &o 

The defendants contended that the suit was not maintainable under 
section 639 and denied the allegations of the plaintiffs with regard to their 
misoonduct and the mismanagement of the property. 

The Judge found that the endowment was a trust for public, religious and ' 
oharitable purposes, lifaat the suit was nghtly. brought under section 639 of the 
Civil Procedure Code, sud that there had been m -management by the defend- , 
ants in the administration of the trust He, therefore, framed a oertain scheme 
for the management of the sansthan without, however, removing defendant No. 1 ^ 
from his oflBee as trustee. The following is an extract from his judgment:-- 

“With regard to the third issue (namely, whether there has been any mismanagement 
the defendants in the adjninietration of the trust ?) I am of opinion that C8B7} the trust 

^AppeiTNo. 46 of 1896. ^ 
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propotty bu not bton properly m'iD^;pd Dofendint No 1 doob not appou totike an 
intolligf nt lutojcbt in the ailairs of the s ui than ^nd, as fir as 1 can judgo ho ii not a good 
manifi* Tbo^ccminta ate bft uusignod, ind 1 doubt whither defend iiit No Icvertakes 
the troiiMe to oximine them if*-his le^ut hi piivati miiie\ on intonst to the shrine Thu 
Ootatu IS lirgclv 1 ivilved in eh bt hij 1 vet a math and a luindiphiv be en eroitf d it a oobt 
of Us ) 000 The di fi nd iiit nlmits th it the debts amount 1 1 Ks 10 000 St ve.r il ] uids 
have lacn let on Pennine nt h 1 t'risil iiidotie prepiriy is i Imittod to h iv< bccimoit 
gaged If thi pliiiititls' wilQ ire t) b oclitve 1 pr { r itt ntiuii is u >t paid t) th' 
otifbrttou ot the tu tenii y f« tivils md tue luamt u.net f tb annuhUra Oonhidtriug 
ihflstate of anil n non and iiidt bU dm ss in v hi h th IIlii if the s instil in are I r lunot 
wonder if these tbinge ire uughetnei i i iiiu i %y hmiirr th it it } instmeo of fraudulent 
or dishoiusl niisi|{r pri il ci f' the in t'lii i ii ele h vI t n br uFbt It niie to the defendants 
The pliiu ills h ivc fill 11 > siti 1\ in e urt th it the d ii 1 u w le i,nil y of gi t s rat v 
duct or gloss dihbnn stv erthit they wirapuilly r[ in\ de fait iti ms oi uii ippre piiitioii 
Under ill tho cmunist in «s 1 do II t tonilerilnei ml til tb trlreinr stipof remov 

S g dift lid int No 1 from thr truste bip M the inn tin i dciiiigthi way in whi h 
otndowim it his been gc^iiei illy mi mii ig 1 ml tu i findmti’ iss itioni f th^ir right 
to tniit the iruni I lopcrti i thnii privite t t ti t ipp ir ( in thit tLociOjee/tof th ondiw 
ment will hi fm trite d i id Iboistiti will I ir i ,hl b v tg e'ruin if the pre ciit 
man Ig nil lit 1 illoveJl < lulinu witbcui ii n in wgii 1 Ibeieeitib 

DO doubi tint the sin lb in i i i r« nt b g< * w l) dett me f wb e h it I i LoUnUi 

never tuhiTC be, n thi i it nit It I mid ir i fr n sii b 1 ii id t t t 11 t> 

IDtegritv to the si rid ml hiril tl li { ir^ s e f i veti U it ve is ii t i (led 

Tho i ints ell)) lie i in i tiio {d ii itifls pieluiue! lOss objuctiiui s UTidot 

section dfil of tin Civii Pioeiel lU ( eilei 

{with J?a;t i hhart) t ji thn nlliuts (Di fendints) 

Jiarig (Veivocito Cionei i') wi^h lawlto R ) gl ' n lot thn B'spoudents 
(Plaincitts) 

FarF8.n G J Tins was am* hi ui In thee |) i, i tills unde i soctuHi hJO 
of tlie v’vil Pioeotluie iSdo iPait sf Die difiiidiuts who in ininat;>i the 
devisUitn pi petty closciibfd in llm pit t,(hnn<- Tlie pliiiPifiq piiMil IhU tin* 
defend icts tin ht ho re'itioud ftein tli ni iinifriiKiit of the eltt istlian mu that 
iruttei slii->ulii iif ii pe i itcd 1 > tin i oiiit lo man il *li it mope r diitc 
tiOTih to )(nuhito It ] 1 iture ni in i t ii ti nould 1 1 >,i >1 ti hv the C nut u d Ih it 
suil) othu) otdo'M ihnulet hi pi soli • its in mi eiiuiil is tlio (\>urfc should 
think iit 

^888] Till JVttul f ii'irt d Situ i msi. im I tiH iiiilimlinp»H wluoh hav«i 
uol h bti <)U( SI lolled it tin appoil h 'e m u itui wliiih tiiiv ho taken to he 
font I lit, \ tetilli iicd Til ito (l) Tint tin <itid iwinent is a tiust fot 
puhlu uli,,i<3U lud l) iiiliililo { jr|) > os [2 Tint i smt hkn tl e piesont is in 
resptet <* if nnuntiTi id n cK the pinisiotis of sictioi jJ9 of the Civil 
Procedure t f i 

Tho p is* loP III onnortioii with tliu smsthin which the defend infs hold 
has uob huun e e letS i< h if d hy the Distrn t lu 1 ^, 1 ', out he hia assumed that 
they are its hue iituy lumipeis uid tiustei''’ That appears to bo thoir tiue 
poeifion Thu ne 1 # 3 r iw ird of tho Peshwi lu A D 1777 78 fLx.liihit H7) 
ooiita'ns the tdi mg pissage ~ iou fRafhunath Gosavi), ' youi sons, 
grandsons, etc , t'irn ,»iotiition to geuoiatum houla enjoy a moiety of tho 
saranj itu of the si» t f , ieity), and tho inoonin of tho offetings placed before 
tho situ, whatevor th panie> luav come to, and cnitinue to perfoim tiio annual 
festivals, d stnhutofof 1 andoK,. e(t e feed) the Bribr^ans Be this known ^ 
The 6 th Moon of Moharran (Suh r'ebiuary 1778) The order is valid.” 
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The first: clufeadant is the eldest linnil desoeudant in the mala 
lino of Baghunatli Go-avi Tno «-e(ond rlefeudanb, his 4 m Baghunafb Anna]i, 
-assists him in the minagomoat of the eudowmept The District*Court, -while 
rooopnising iNjuriidtction to itmoito oven in hereiitarv nnn ii'or nr trustee for 
Diisconducb in his office (C’feiwfawan V HhviJ J Ij R.loUmi 012 ) in the 
exorcise of its discretion h is dm I no 1 in imi nve tlie dot< ndmt \Mn iji HarIiU- 
natii ti ini Ins trusteeship, hut his ippiup i s, devisMiin i imuiittoo which 
virtuallv sujifcrsodes him \i,A'iist tint ]i, lament Ihe vitini n i it*, ii ivo tiled an 
appeal, vihiletlie plaintitls have tikcii < 1 •* li tiiiu sk 11^' f 1 the u niovalof 
the dettnulants from the iiidii i^eiuo it .111 n ci lint-' 

\Ttor a 0 ireful c m-n Ici it oi i • * n t. 1 len e in I n. i i v. i ti ivo coino to 

tbcc mcUi*ii ^n tlut sulticient gioun 1 ii i m t ini 1 hu mi uiju^ifv usininter- 

f( I vMtn the disc loti 0 of the 1 > sti u ) 1 1,. loiu n g tu r ti v i 11 t deft ndant 
Ann tjt livini [SS9j tin ti.i-.t e hip It 1 dn ihtUss >iue i)n* It it it {mil in'has 
ass r e t (I iini', in cunrn (tm \vitl tn I s iii 1 >-i » * \\ h I is I rue legal 

positi Ml is fou^id 1 )\ i-ln Di^ttu 1 1 run 1 U il i w 1 ii it > t iim h ttopunago 

the eudovvini'iit free tioin }\t* n u 1 vt i r lu I i t 1 > 1 >1 li i\ is n ihsolute 

ownm There i, i lion >v 1 mat i in t it n nno t 11 * i-- ji »s v jn f > instor 

til i*^ ftv I 11/ in >*i 1 nil I it> 1 < *>1)1 I il \ 1 ti I \ \i I (f \ 1 » 1777 T*- . xitiuh 

wo h no riferi d Th ladgn < ut 1 1 1 1 il rlioilSii hint.it sf 1 L It , 

IhHiii (511 lh)d ii 2 '~> hign v\ sh i\i +1 i'mcIi i\t i*- h ivtnonoius, 
111) till 'lint lui* wiitserc ->‘(1 n t'j*- nuiMsot m <-t m lov inmits 
uni will t tki' 1 I I'* I till in >• 11 uliIn ini li 1 I'tl o\|t’iiidso 
1 1 1 urn tiie tun I iUiinn >t of 'lit 1 1 t-. t itii li t 1 mis iil 'hull 

lit inf i< t i I o I time ' 1 t inn 1 i t i 1 v w li 1 i i *li i I In ,,oing 

I 0 f 11 tti 1 ' 11 'h i< i lilt III I \ ( 1 n 11 t I-, '• 'is uu it -,1] pui'Uioii, 

as tiiscl tsini i<> I he Itgrif ( t tlio 1 • li u*MUt( i| r tin uljttl >-l ould of 

nn((ssii\ itior t 1,1 iiiid t )> I I 111 Ilf' .T II 1 111 11 fiu-. i ) nul nil stilu 

turn i tins fi Jilt 1 's } >s» i n i 1 f I 111 oi I ' i 'iiii is Whore 

the Cniit t iiitii n iiu rii t iin ill it ^ \ s 1 t t 1 1 i ti 0 Letter 

mi Up muin I I fiitiiit I'lis t i iv I II II it i> I it islnntiiiis 

aided in timo pi t 1 • L m in I’lu t )i l{‘> l-s 1 i 1 ti 11 ) i ! r ists 

tlui»' i'( ’ 'Wuiisilf 1 Ih iiptl'iib-, IS n s M u *h 1 ot It n 1 It' s n nv 

ror vi"st Ih It tiu j I tioi If I n llus u in '1 i t In c f 1 1 1 n it wi’l 

no 1 II,. (I ill opt ti ittnm Tht Dili lil 'i i k j 1 'i dthulitrs 

of fi i lull lit or dish I es' »ui i pir iiiti 1 it sii thn fi tis iiiwt think 

that no u«h luiscoiiluit his n n hio ir-fit: lioun t lu n t n '1 i ,ipiu 

The \dvocife (jo or ,1 in ii| p n tiMij. hit ■> h {iin ipill> 

relitd upon t'le ovidemoot Hi.fiunifh I!ihi| I nlii « " i\iiit >1 he 

sansthii), who in t iri-<s u\ innn iti >tj dt pu is t it witn tl 1 n it I 11 ws 

inoiii > it iiileiosi fioiii the dnh II 11 It tslorn ist\l i 1 it r ' is j 1 him 
ana detendinl snnoMm shoii >ws ti un t'i n 1 I in 1 I r i n 1 ninhei 
his doing St) it Intelot' No put lul is v u > ii it 1 ti 1 1 > witnosa/ 

The defendant w is not quustionud lip in [ 560 ] t dip 1 ■‘iiinition 
liijhuuiith says ‘ We hoiiuw in 1 i s ir >ni rio' i 1 1 it Mth 1 \ itlumt 

interest lie so lu t 1 mvi ni 1 \ ' >ni iikiis to 

acoommo 1 ite thn'■anst'i 111 In tl 1 t iti oi'■‘1 k ut w c inn t fji d that 
auvthing se lous on this head is proii 1 igniist tin ilMt-n 11 n 

Thogririts in lutias foi piumnini i ul the two noiti* i,t's ni i\ he evidence 
of bad uoan igrtipont hut ue not < f 1 houn t, The mouevs r M 3 i\od on the 
making of the griiits in miras an 1 th isi ia>s lU on th ruMt 'ages weie ciedited 
m the hooks of the suisthan to tie it ph «1 to its upesos or it ill events the 
evidence is to that etfeot, and it is not dispi oved. 
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Tbocase as to tho bmlding matonals of the sanstlian wall and as to treea 
of the sanstb^an hein^ used h\ the defendants is not ebtahhshed 

The defendants ortho defendant ^nnaii, howevei, appear to owe money 
to fht smsthan nml toh 8 \fi doiiobofoi some time This isimpioper, and such 
s inis as they oi he owe t > Hie institution tiiey or ha must repay The amount 
should ho ascuitaiiuul in exocuiion But beyond this wo >-66 no necessity ior 
takiDf^ a gener il icc lum ot the defendints manaftotnent and, moreover, it was 
not specifKally ukud I n ii tho pluut 

Tlie Distncf Tuil^o hib fo nul thnt tho in in iponionf oi the defendant 
Annaji hae been lixmd nnprovidunr if not nt ,di,‘ent and wc agree with him 
m that lespect an 1 Hut t is desirable tint lihriont means of supervision and 
control ovi r the defendants and Hk in in i^jor ot the insthan for the time being 
should he idtpttd \t the sone tune wo think th it the actual manigomcnt 
should Test with the imiiiger The scheine wiiiih the District 1 ud{>e has 
diawn up theief ue^ ilipoii to us tr need modifir ition and aineiidinent 

We would unend it Ia ‘■uhstitutiiif, tlio foil AMig 

( 1 ) \ppoiMt a devasthan eoniMiittee of tine* personi to supeiviso the 
minaioment of the do i<>t>iiin in i of its popoitv ind ti <Mvo gonoial dneetions 
for the II due idin nistmtion 

f 2 ) Lot it ronsist of (is 1 1 thoChinctiwad Case) oio member to ho select 
ed from iinmpit the dos<end int*! fL him iHi Losi,\ [ 561 ] who ina\, hut 
need not ho tho nnn voi tie imi lioin ' of the dm isuhaii ono nomber to 
be selectod fi m the descend int' o*" tho lunior hi inches ol the finnly of tho 
origin il LI in tees one niemboi h s lectet hy or in icr id loco with tne 
absolute diot roll in of theDistiict Iui„o of 'situ which niembeT may hut 
need not ho an ottirci of the (c)Uit 

( 3 ' The Distiicl 7 u Igi of Sxtai i shitl n irain ito the siid niombors alter 
asceriyining fi mi tin mcinhotc of tin funily or in such othor nuoriei as ho 
may docmi di sit ihlo who net olit,ihle to tot is such ind what Hnir quilifica 
tions HTc 

(i) Tl« me mho n of Hu c miuittoo shill hold ollno for life but it ‘■hill 
bo lompotont to tin su 1 lu I^o of h wn m iti i or uj >n the ipplic it on ot 
an, jieison Intel ostt il ti <hi (misliin to loui At tic n the <omindti o luy 
mcmibor wh > m i\ ho foun t to he until c r inconiptHnt to pootinuo i motnbei 
ot t) 0 committee 

'>) I pon 111 h ith resuMiilion j loinovaKf iny raomher of the com 
mittco thi District TiiLi shillpioii d to ippoint inothet porson in his pi ice 
in th i nr ut ihive‘ot lorlli 

f(>) It <jhail ho thedut, o Hu managoi for the time being- 

la To miinagu e ih ^ ti‘iian in accordance with tho ancient practice, 
111* iihioct to tho lircaHonsof the coinmittc^o to the extent herein 
at (t piovirlod 

(h) 1 kioii in Ins h irge ill the moveable and immoveable property of 

the i isth in and to rocci^ii the lents and profits of tho same, and to 
delrn ill loisonahle and necessary expensob connected with the 
dovastl » 

(e) To kei niie ai 1 coirect accounti of all moneys received and 
dishursi d t) c)> ' ii a<‘count of, the devasthan and to produce the 
accounts viteueyer called for by the committee and to afford them 
every facility Jri condiuting their ingunies and idischarging the duties 
of their ofboo 


362 



NAHA7AN siTAltAM &.0 il896| 1 L.B 21 Bom 862 

id) The manager shall not hive power to alien, mortigage or charge 
the property of the dovAHthin oi to grint land on zmras or other 
perpetual tenure. 

[862} (7) The duties of the de\<)«t'l an foiuinitioe shill be as follows — 
(a) Ou takirg chatgo of the i oflict ^o examine the iecounts ami ascer- 
tun (1) the nol income of 1 lies ins^h ill fJ tin tvUni-of lt^ lmbilitie*fr 
{?>) The committee m i^ Im u tn i»to time ex imine M t iccoiints of the 
sansthan, and after the aic un^ of i nh yeir iii c ituple o shill meet 
to (xatnne, audit and paas tin « u 

(c) To giie directions so tint till Ixj tn lituio‘■I lU bo 1 pt will n iounds 
and to provide foi its disti but on t it hpitiu iti } nposi^ including 
the Salat les of seivmN > id t mile t ims o i f h tb ) uincnt of 

mteiost upon tlie debt 1 due bi the dj\i<«tbii in i f t thi |a\uKnt of 

such debt') h\ logins Out d tii Hiini il ir l > iie Ks 1 01 ill O ull he 
set apirt iiinuillv and apilnd ^ovNitd tin iipnditun ifthi. oebts of 
the biiitthm and the ros dt e t it ni t tnnx cS| r s On the 
liquidation of the Icl ts‘^ho i mi nt t f li, ] 000 il vt rifi nr 11 isb uld 
bo cimed to the ftmrd fun li >ftb(isin thm ''\ifntli Utnisolthe 
sin,th*n*iie plin 1 on i mil itiis i* s ij'us f i is si mid be 

d^poHited in i, bid oi |it m siini sO n 1 }. < till i \t I’otnl ai 

tlie i III niittei ni is tbinl tit 

id) To sec Ihti * etui inlfi liv.' d tiu cbn jlitt o' tin ninsthim 
Ufa ilulv belc it tm pc pi t me ind tn it the ii ti t m jtwtls ulei sila, 
A,c iri knjd ii picpj t ist l\ ind hi j.,hr t) p pi u i on suitible 

OCC SK u 

(r) With the porniis i i of tn* iM-tiuf lud^i I ut nr ♦ othciwiso to 

UKu'pige <ih\ poiti I (i (In pi ip I \ c 1 the (i( \ i til u n >i It tipiy 

tt the Iflt*- irw lu In the rlrimiliin i i i prosisiin in such 
iijoitf atO fci fin j i\n t nt (f Li 1 si lo I \ inst ui * it- 
The amlunt cf tl < mbf ifatMjdii l \ *n ULtiinnP to the dc\istiin 
wl eu ascoitunud in c\oi dm i an 1 [ lut s'l mil I * i| pfn to imiri tin debts 
duo b\ bodevisthiii The piities aiiil be i libeiu ti i]phli the 1 outt for 
tuitlnr diiections in tl * wc ■’km o il of th s d< uce 

[563] Tbe dccric wih bi \ o i i n ti < ib 'c p>itiiulu o d in ill otbci* 

nsfe ts will lit contiiuiol 7tc putes to b ii ilu'f owu osts 

I)ecrte vuiml 

NOTES 

flhis vfW f llrwril in (IW') M i«l P (ii i,pjr« t Mil H‘' IPJI) ( Mil, 
tb4 (Ull) li M Ij ] jn iJ M 1 J 1 i 3 
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APPULli^TK OrVIL 

The 27ih Januaiy, /*<96 
Pm S[ NT 

SiuC 1 utuAN Ki Chiu lusiiu and Mu JubiiCL Paksons 
Ciinosh J iri'iut ilh ^>e\ (Origin il D«ftndant) Appellant 

Kiinchandi A (t in(3-4h l)o\ in i in itl ci (Ot<t,indl PlainUtfs) 

liB^pou ItnU 

Prol/ate v < trout isf i I aft fh ](t r (fust nq pri hate Suba 

tj unt tmt t u (i^cn ns J ; sji n Hi d uihr uiU to prop itq of 
d(C - d Kos mil it 1 Pi d It an I 1 tmtn<tiia^tna 
IcMP /Ms/) S« /'<’’/'/ V > cs t n1 tti 

SttCf \sj n Ct iic/i/ ic'^VlI ct 

}> ] I lilt IT 11 } t i th () r I i I it i ) II 1 ti 1 1 VI II (1 \i n Ill III 
tion Aci 1\ I 1 sit I t I I it f vvi 11 v’ 1 ll / w t 1 } I t i xic i 1 i dif ni 

antu oppo l 1 ti i i]ili it u i I n ij j 11 ii i Ci in j t 1 t ' lu t * I .Im tlit 

tv dm tbt V u tlipvMlI VI 11 t } > i j t it tf t upti 1 U 1 th ,i KUt 

suit I til ] 11 ri it t I I I lift I ir t I ih i till } I n il) t 

th li (< I I I lo t, d I lU m 1 1 til 111 h J f 1 1 t] Ill 1 1 ru I 

ingthciii II 111 11] >01 (.1 i ft ihi iif niin ( lit udi 1 I it tti bUitwi I vrr u kS >p 
juotc It 

Ittl I ill it tl I t w ii 11 t u 1 1 I > ll 1 r lu 11 r pi" I itf f tb w II 

I Ik r fu il t V ill i ii t ii 1 1 \( Iv h v tit t it w lip p mil d i not 

thi g 11 ill ( will ' til t t kt i 

VltlAl tiniillni Jiitisum o \\ ii ( i iwo Difetiict Ji.cl,o of P ion i levor-siiiR 
the iKuiit of It 1 1 luh 1 V (? pte subonlmjLle ludt'e ol IJ tveli uiri 

jromiriduii, thi* bLM I i itfiUkl 

Jn 1*11 Y‘ H III jiUn ill vs f ciul i ii ji in td thetoii^ ii)>i lioil to 

the Distnet OuktI tt }'luna lot piuhit d tin will il o ie ii,inniU (.ia|anin 
Di,\ 

Iiui ('ii^ i1 vnt uppotMil tiho ipp]ik.i 1 wliitli liuvvovoi wan grantor], and 
an oi i(u w IS II ulo oidti n(, i tolii i to t uo 

I 1 I dint iu) 0 <>]td r lio Ii f.h Ci urt wlinh rover'od the ordei ot 
tho Jui I li 11 u, tl It ou *1)8 ni 1 mo lioloio Lho Couit, due execution of the 
will vs is II I pi ivr 1 I P tntfd lutlj lunts ioi lb91,p 194} 

[8641 hi ]l unt tis then hit 1 this suit lu the Subordinate Judge b Court 
as peisoDs h It') lilh imtitlod uultithr Aillfot i declaration that the property 
of the doce isi i m 1 > 11 ^ 8 1 t > them and for an in)unct)on reetiaining the detoml int 
from ohstiUbt n thou mj >\iuont>ii it 

The dofc j I 11 « mtende i that tho sui vus baried by the previous order 
of tho High C)u 1 lerlit p tno ipplu ition fui piobato 

Tlie Sitbotdn 1 Judge dismissed tl e suit holding that having regard to 
section bd of th I utiice inn Admiuistiation Act (Y of 1881) the decision of 
the High ('ourt rpei it id ai ns ’utiieata between the ppties 

* Nt S9of 1895 from order 
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On appeal by the plamtiifs the Judge revet sod the decree and remanded 
the c\f.e for re trial and detet ninatioit on the tne’'iU under aeotion 562 of the 
Civil Prnodure Code (Acf XIV of lhB9) 

Tie dofendant now appedol to tlu Court i( unst this order of 

remand 

\ ufindas 1 Maiphatu i] i id f i t i \p| 1 1'ti i flh fend int) The 
plan tills hisetlicit cliim lu tin m t (i ( w ii wl h ti s ( luit i at leiubed 

to adtiul to piol iti Wo Lbniit tl it I oi i i f i It I is i it dm; and 

<ondu(iv( and Pinnot ho <pio k t I i s n \ < lu Id ii^ t will to 
hft |ro\(d IS i ditieo, n •> v<. I nidi i i \ nl *< tto i I li « C tJ 100 
This ordei must be iquill's lot lu ve lli | nli i Id un and 

paiiii I re ">1 on tl 0 iu< slion 71 1 s t * <\( j ] jj vv t it (ffict, 

r i' e i but i ton them iiid w is tin ills dti i t 

1 Ai ONS 1 — fs it 11 ct sbuv t( 1 i\i I I iti t 1 t 0 I 1 { f {I g a*il. 
suit to ruL >vt r ptopiit 

Probate !<« Siftt s u\ f t lb i iirp tf ili itiu 

hamdait t Disai ip( i itt H i tt t ti t i I it Ir tl •>(pse 

tbf III tlu \ViI1m^\(( lots I I i; 1 1' i »I It 1 1 i < ♦ I I 

rit M) ii*\ 'j/i ti/ /* e 1 li K ‘s I n Ml Inti i l i li it i 

tin nil« rt i\ <, L i‘£ tts ns jt / c t n i u t > t 1 1 niii; ii J ft uncr 
pi i oin sw 1 tio*^ in 1 ii* [66h}litn mi ttlli i ; 1 1 tn Tint 

till iiUr. iiowuvt r X. I m i > s l 1 it I sill w i t t 11 it lit i it ii « b it 

the will wis 1 oitl r p > 1 ti ii i pi v i \ Ijiuii i tli tutu r in not 

I ovint u fi iin bi riHitif, i lit n t t - ihl sh uu ti i I a/vji inm ath 

ai i an hir 1 Jj II JU IJ > i t»/l Ininm i v \1 niio i u ii JO ( il , 

t'*' s i p *i0“> S o ilso SI t f < ri 11 t il usi /1 ol tl I t >i lu t \(imiti slra 

I I in \« t (V of IH81) 

ft 1 the‘nut it til uiiiijii ttiil I iti ts I j 1 f^m i* inrim but a 
r t isil to , r lilt pt b lie r tl i n 11 1 tl ii itit w II w is iirt» mud t iiinot ao 

so Sk 1 in )9 f 1 10 I'l ' 1*1 lid \ 1 ini i^i n \it i il Ir t, i t t p*-T 

bitOionJusiM hu* i ii il i ti s n ilir ^ vi u is t a i lu il t pi InH 

Ag ju this suit li !•- 1 II I K I bt 111 t I ib 1 lin iti lu 1^,1 s ( n * If 

toiild 11 t bt b) 114 bt Ill tbo l>i tl 1 1 t utn \ I until ip I rti » 1 t nobito 
w a I 11 ide I ndi r sot t it t M f * i C jj; il J r i 1 1 t'' 1 I \( \ I \ i 1 J 

tliij silt luiibt 111 sudi ui n d 1 st b cn 1 1 i 1 t tl l»i-.nu t u I in oi lor 

to make tiK hiding in tlui'i mu ) lom iii its ;u ficat i 

Farran, C J The flu ilit‘s si i * id q ; n ui ’u tlu p sis it j 
(if ‘ The Piobito an 1 \i1ininisti iti n \if 1 41 i ; i I ti 't \ h f 

Jiginiiatl (j jail 111 I>t\ who litd 0 1 in i ss id i t i ’Oi \ i t 14)0 of 

whub'Will tliLS alleged tlumsolVI *^11)1 txecutt lluJl i i 11 il 
on the 14 h July 1H91, rtjeetta the a{ {.iiLi lot! r n M 6 M inl 1 loisi 

dince bifuio the Couit dio cxicutioii of the will w is ri t p s d It pi i it 
dofondant bad entered acusint a^aiu-^r tl at h{ p cilm u i I ii ipi Jed 
ag mist the order of the Distiu t Judg 11 1 I o >in wi o ' a i u ri t h sf ^ t uuo 
gnntidit The proceedin s were i c,. In tjly i ut n m putfltus ui dcr 
section 8J of the Act 

Tho plaiotifls have now filed the I ebuitsui is the p»sins Imhciaily 
entitled nnder the will for a deeliiit n that ihe pcieily ol the dircased 
belonged to tbom and for an injuni turn tc i stiain tl e dtf i ihnt f c ni ohbti noting 
them in the enjoyment of it Tho defendant contenrteu h fore llu Miboidinate 
Judge that the euit wa» barred as bin r^s judteaht, ud his [566] plea wag 
allowed. The District Judge, on appeal, hel i that it was not &o barred, and 
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retnandod thu suit for liial upon tiio moiits Against that remanding order the 
I defendant Ini piolerred the pitisoiit appoil 

Wo agree with the DietriPt Judge that the older on appeal of the High 
Coul^ uf the 14th Inly I'^Ol dots not dob it the pi uiitiiTs fi( ni tiling theprooent 
suit Tho judgment in bhaik Moosa v bhaik Bssa, 1 L K, 8 Bom , 241, deter 
mines tint such % suit is the pioiont cm he mAintainod by a llindu in cases 
towhidi IS here the Hindu SVills Vet is not apiihcahle, without rhonocessitj 
of pioving the will uii Ui At \ of Jh41 The cjituinstaiue tint the Court Ins 
refused to gi mt piobite of the will«Inatly cannot rendei piobate nocobsary lu 
cases III which it w is ip i nil fui t e pait\ luton sled under the will to apply 
for it It merol\ leK ntes tiie piitie-i to thou lonuer position 

The cor tent tun of the pluutei for the i).icllint was tliat is tho grint of 
probate under the ^ct is lonclusiio pioot siluiit, is tho grant louaius unro 
Invoked, of the title of the onec utois u d of the (sOuuiT onoss of tho will iduiitted to 
probite Komoll chun V hilruttun 1 L U 1( il 3()0 i siiuilu ccnstquenco 
but in an »jnsitc seme mii'.t 0 w fi nn tin lolusil ol tho Court fo f,i intprchile 
This is not so The ci nilusmiiuss of tho pi 1 ite csts npoi the duclat d will 
of the Lt islituio IS o'p) issed in section )') and 1 v.1 the \c Thtie u no 

bec^'iou wiiii-h clod ires tint \n\ cniusp n ling losui in in opjcsite i-c me shall 
flow fioin the id usd gi int it I ic ii i u fu il t > ,m it pioilat i i h\ no 
nuaus lulloi' ■> tint in tlie opinion >i the (.ouit tl \iM 11 p uc del is nit *he 

genuine will of thu te t itcu It lutv tn hi cd in nit rei\ dUuut i^rounds 
Doubtless limit r t no piovi lorii o' \(t \lIof IhS/ mth itfuscl lutil t iii h 
ajiphcHiiin sh iM he suen iiilh mile mis opei it to pniunt the executoi 
lecoveiiiif (iihls (liiu tithe duieisel hut i Ins, '>o tsi a ao know, no itlur 
dineri ihlii g c tfc c t 

It h's howevoi been fuithei arj,iied thit the is-^uo which hv to hodetui- 
miued in this '•uit has iheal\ been cl xclH and suhni intialH in lusue ind ha* 
boon heird and debertninod between [567] the simo pirtios in the ruu^ontious 
procoodints 1 ikon under Chiptei ^ <t \tt \ Ih^l In pointof Int howivoi 
no issue wao ovoi t used tiauuf brut those pi lec ehii^s lud the Ui^ii Couit only 
held tint on the eiidtiuco on the icc nd the eiue execution of the veill hi 1 n^t 
been piovoci It larm to no conclusion as *o whether it a is i to'gciv or not 
Such i fanditig riuto \o *hinl ho tieitod as i (lual deciscri of the Comt 
upciti the f.tuuiiunoss i itheiw r oi will Tho Ait does not in txpicss 
term produdo i fio h an he itic n n tl i put of t* n executors when thoj ato 
in t position to supi tu it with menu co i , leto ptod 

vVi'lout thiirifoic deciding whoiiei if sn insuo upon the quostion of 
toi’er« hid hen raised anc^ dccidtci, it would have ccncluded tho paities in 
the 1 res I < s lit we i n of cpi n that the occi ion of tho Diatiict Court lu 
the pui n t cane is ce Meet and \>c accoidiugly coitiim the older with costs 
on the appdlint 

Order confifmed 


MOTES 

[ Similar de tsic n wero given in ( 1910) 14 ( Vf N 924, (1906) 2 N L B , 12J ] 
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tSl Bom. 567 1 

APPELLATE CIVIL. 

The si^th January, 1896. 

PrtKftKNT ■ 

Mk. Justicf .lAJimNi; and Mu. Jt;sTit'T: Raxadk. 

Yadao Babaji Suryarao.tOi.fiinal Plat’itifl Appellant 

tu r<,u*t 

Ambo and otii0>'s.(Oiiiiindl Defen i»iTjt'(} Tiespundentn * 

Mortgage—Appottinnmpiit of taoi Igiuip-th ht i,fupst><in «f appnn.ovmpnt 
fust 7 aispd ni steiuut ,tii]>p>tl P)aet*re 

A pliiiitiS, wbo bAd puii'bisod yirt if <’i n iin rn nlRiffii pr ip' ’tv iti 1 ••u <1 ii>r pvi’.ics- 
hioii,.iUinn‘«t.idi.'m‘P ord«iirip th.it b • .h .uM ■>( t pt i ii pivni. i.t i r thi whdi luort- 
RAgi* Ui'hi Ho dai notin the lovvi'f ('"irt ikDiiMIi i.inmip. dt 1 i hi uli! t vpp >rti<im>d, 
hut did so m^ipfiid .i>pp( vl to tJu HiphtfuD I ml. i tin i ir ini'ium ih i Ui(;b Court 
rdiisi d t > Mitr'fi ni with thi* dll n e. TJk pi iii.i’tt li id <• itnn u' i ’ ui* t ,r i i ir.M.tnni 

rjKCOND Al*FK tL fr irn tlie rlecref of Ij L J’oin.inrioy, I'Usd Suhoidinafp 

.Iitilf’e, \,. P , of Than i 

Jn Hlnri the first .lud ■•wontf iliifind.ttits I *hc filot* d Ltd iti 

duii’iite t«t»i»thoi’ with some ntlier l.i’id tot It-. 3(K) to one M.irtiiiid 

[5683 Id tiio\ -v >ld tt.o 1 mds in disjiuto to tt**» i laintift for Jis 3D0 
and ex* eoiiod .i sato (i»t.d to him. 

Ill Bhaskar fdolf'iKlanr No 3), wtio tvts fho liiu nt M.utund, sued 

them on Maitaiid s inoit}'a 4 o Hid oht lined I fee ro« for Rs t>(j\) As dehTiianta 
Nos I amid could not p.iv tho ^um wrtuutiio time .ill )Wfd In the decroo, 
thoY ro'^oived lU 20') more liom Biia dt.ii 'vdelt'i.d in‘. No dl and sold him 
Pie Linda. 

The plaintiff now sued 'lohMidaiits Nfis I .ind 2 fm possession of the land 
pold to bun in Defoniint No. 3 was suhsequentU added us a part>. 

Dfaiendants Nos 1 .ind 2 .illefiod tint .iltlioiiidi tlie\ hid I’xociited tlie 
8’ilo-decd to the plamtifl. he hud t ot cniupletul the sale In p’lMiq tlie | uicli.iso- 
trioney, and they, therefoie n.id s >!d the lands m ijiiestinM tii.'ethi'i with tho 
other mortgaged prupeils to Bhnskir tdefendaiit Nf ‘H 

The Bubordimile Judge found that JRinsk.ir hiMlmul int No '.i) bad pur- 
ehaied witli knowledge of tho previous sile to fhn pliintiff, 'ind he (edeied that 
poHsessioti nbould be given to the pl.iintifl on hia j iiiriL, 11^ iJOO (tho amount 
of the decree on the mortgage) to Bh skar (defendant No 3), and passed a 
dociee accoidinglv. 

] n appoal thq, Judge nunfirmed the decroo. 

The plaintiff appealed to the Higli Court, ooutendinq that a.s the mortgage 
to Marrand included other ptoporty, tlie whole of tlie morfgago-dehf slioulu not 
be made payable out of thelandn whicii ho (tlie plaititi'f) nad purchased. 

Narayan G G handavarkar uud T li. Kdfwal, ^>r tho Appoll.i.nt (riamtitt) : 
—The burden of the mortgage-debt ought to ho apportioned between the 
plaintiff and defendant No. 3. who have each bought a pa»t of tho mortgaged 
property. It in inequitable to order the plaintiff to pay the wholo—Lomda 
V. Vtshvanath, J. L. R., 18 Bom., 8 G. at p f)I ; Nawab Aetmut Ah Khan v. 

Jowahtr, 13 Moo. I. A,, 404. _ __ 

* Baeond Appoal, No. ?71 ol 1895. 
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Mahad(v 11 Choubal, for the Besponduiits —U is too late now to raise tbe 
question of apporiionnuiit Tho debt cannot be [S69] apportioned without 
takiDf* nvidenco of the lusiioctive values of the lauds 

Jardine, J — It has been idnntiod that the plaintiff might have been 
enlitled, on pleidiu^ it in the Courts inlcnv, to the bonebt of the doctrine of 
appurLioniiipiit of the mutf-i^v. li It ovu tliu two paits of the nioitgagod 
proppit\, ns m Lontht v iisktaiifUh I L It, IR Ivjiu , Pb Wo base been 
urged to pass i «.iniilai do ite iiid thus allow the sum lo be pud to be 
asieitaiiud in execution ilihui h Ih » in ittoi does not appear to have boon 
mooted in I lie (Vuirt b Ii w i>i ‘•i i»sl( 1 itsilf to oithui of tlie Judges Such 
a c’ouiso piolou, s liti'itnn met It it, ti ui ivi to the £Ii^,h Court niattors 
which aie inoie e* h v uiiinel t)\ lowoi Oiuili, i lO'-ull obinctcdtom 
(^ue^’n Imjuss v ( hnoan I Ij I» It hoin liJ at p 142 Wheif otheiwiso 
thoro uiif-ht be a 1 1 hue f f justice e]tcitll, wiuui tliiiei noothei lemedy, 
or wlicie some -jxCl il < iioiinist cncecxisN luh is tin MOt p igroiancc*of ipiity, 
the intiicui oitbeliw m tlieyiismu it i now stitnio oi il a iu iginont liter 
mg tin let ipio'vtion ‘■ui h mdul * nee n bis bion soulIi' *bi often bttn 
given Imt it i not dt nc 1 tbit tin ioctiim cf po uti n nuof h not nit ot 
roccnit 'ntruluclK i int i the i kui i i i 1 we sot i o iiunm I into, ind I ivo 
been stiiwii no ntboiitv for tr iSm, i ii i sp i il wi s Ir i*. i Imitti i Hiat 
tho pliintili 'its 1 1 * n» U b\ suit In conti hit n N\t ntiain tbeioioK, 
from inioifoiin, wi h thu di( uo in thi ib vc ^loini 

^Vonll^e t'ut tb 1 iwei C int il appeilhcsful i ts giveofloil in it*> 
doereo to its till liii« f li it tho |t i til s or titled it 't*nl i laiini ft uiiijclv 
El 10 fuiiu the lofmdints J\ is 1 and 2 W « thoietin ninoti I tlnnbneo 
b\ mil in thit piiNsin iiul lu olnei rosp v,(s cjuhuu it Costs of tins 
appeal on tiie ipptlhnt 

Ihcrpt atnended 


[370] \PPI LLATL CIVIL 

Iht lanuaiy, liUO 
Pill SI NT 

Mb iTJSiKl! IaIvDIM AspMu Ii’SIICl Ranadl 

Tapii tin ( )r ^inil Plaint (I \ppellant 

wcrstfi 

Ptilu (Oiigiiial Di-f lidaiil) Kfspoudent * 

PraetiCt - Pioeedwc 4mvndtnt plaint- ^hsaetion of the Judge—Code 
of CiiJ Pt c^’dur, (Aci V/1 of issj), See oi 
rbo nil built (f I p'uiii wiidi' i itioii i 1 11* ( odi of Civil Pr ctdun (Art \fV of 
1882) IS n> til 1 icti n Mhc Juipi nitisnit’bf tipht of Ihr suitor in all Giicumst iniei 
P IS not rnouKti r i pUintitJ t howthil tbc aiiioiidiii<*Tit docs not alter the ohua Ur of 
he suit . 

ShfOMi \PihsT 'rotti tlm docisi i of 0 C Whitworth, District Judge of 
Kiiflndc sh 

Ccrtdii houses i lar d belorgod to foui brolheis vi£ , Uussain, Ismail, 
Nasniali ind Barafal il \ tu ni Ilussain and Ismail mortgaged them to the 
defendant Sadu, who cn^eicxi into possession 

' h coed Appeal, No. 427 of lb96 
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In oxpcutiui uf a rnoiitn dt'u t ilunt^v oh' uned uSiinfet the other tMTO 
Inobhtii Niibuiliand biiitidi t oit li^bl tit'o j.n(l into est in the prupert's 
wBie bold md w 010 purchased bt tbf j)!iintilf Tapnam, who nought to obtum 
posbessioD and was olmtiucloU n ifloudiiit Sidu Tlic phiutitf then 

bn ught this suit to e]e«.t b idu an i ib* tii p )s c isi ni ot the ])iuport) 

bub-oqm nth the pi ij i i ' > t im *n i hi~ 1 1 1 iit s » i*. fo claim onh 

the shiie ot Nisaiih in t Sit liiii n k t tt i-^snt tod 1 n <. 1 co-defendauth 
in the suit 

The Si.l>oidinitt iudf. « ' idvti tdiitn ipph d*^io i the gtound 

th U it s )ught ( lonytil i ui ir i i p i r T it i | iititi ti and he 
dimii'.sei lilt suit 

III I’lpoil I I)i 111 hit t < li I ( iH I t. I 'ill > 1 j dm ltd ludge 
I’liiiilitt pit ru < i s 11 !< 1 tj ii I 11 I t 1 1 I ^1 111 'o t Di^li oouit 
V s/<f/ t O iMii y 'j ><7 / / i t 1 1 Vi 1 lliti M In lit' tin uif \ ill 


It 11 ds pit 1 

lit i 11 

i IK 111 1 

tt It I s (I 

t t It 

i 1 It It il (1 sut, Jot 

dll III (In 1 1 

f It r\ 

\ 1 U 1 1 1 

1 . [571] 

I 1 n 

n t iiussiiii 

1 0 hi> 1 in 

' /< 

1 n )inl n 

till 1 

i'1-t L- 

i t i 3 \ s 1 It am. 

I Ij t, 0 l> • 

1 J t'j 

tmct Hi • 

1 / d ( ( 1 ii 

V 1 )T 

1 1 iJ /< la tn iih 

' <1/ It 

VI 1 \ 

1 « t 

' 1 h 

/ I h 

It 1 V It)'* llit'l 

1 / 1 ( 1 V 

^ rill 

1 1 1 

, 1 n 1 

ill s y 

1 ( P 1 p 


1 I 1 ) 1 I )! \ \.l I 1 ( i' ; 11 ' I 11 J t i \ ',an a ij 

I till II r ' hH I Itj' > I It II »' i i>i 1^1 I ir 1 I 1 -d‘' 

' I‘JO l/iut i t 11 \ fain hi •' ) Id M i 7 

(f'l hi It It I 1 ib U 111 i' I t V I II d ( lilid UfiOO 

Jardine J w I i t i l mu i ^ut i i im iukti ted 

’I* , t f 11 1 It 1 SI t } 'lit i t ‘ \ i I'l I 1 ll I. ) lu I IS( I t Ul oi 

I e ii , It (I I I ' i M M t >1 1 • Ij I I I ill ti i 11 L iuces 

I III di ij I It am 1 li I, I it 1 (It il bi lit V i iliov> d, as 

tl )ii ' 1 I i { In t t IK 1 1 >1 t t I i II 1 tl e SI n lu 

It It u fi I , II I \ I IS"! ^ I II J\. 0 1 1)1 tl , I 11 \v 1% t xp t s-,t 1 flat 

1 tiiituuiu *t u II 1 it > I III w 1 I) I II (iKimli ki d }iiiiiiitt to 

silt w rh t w »ni m iii It < i i t t i, i .etn i Me sad In the 

pit Old < i •' Distil I Indf it * n I h ir ii t | lard II i t «i h s i>os 

Ol ll \\t lIlMlk Hu s id \ tS lt\ i St I a 1 1 I I *^lu 111 IK \\ til UlBts 

cite cult r*nti/ 

NOTEh 

( s ' 11)1 I K J 


U HUM --47 
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[872] INSOLVK KCY JU BISDICTION 

Fhi 16th JMc'tnbu 1696 
PllIALNl 

Mk IT Sl’K h Sl’RAC U b \. 

lu the idaMut u] Kuiichod Khu^hal in Insclveni 

Inaohchey -Insoliirt ictiStat 11 md 12 1 icf c 21), bte b6-~ Iwchaiei 
of Khediihd debts Right i * purchase? to ti paid full amount of such 
dibt ttansbr of P>operty let \Jl of ^rcs 136 and 119 * 

Ati irw Ivini h iMij( ^ilt iL (lirdiiU r April msi ibtintrlln pt>i on tl diK barge in 
b«‘ptimb(i I SI 11 '(tilt) 1 II 1 I (ii>jiiigiut It \ IS 11 ten i up If 1111 ‘t 1 im ior ibe amount 
of iii& ludibauflt uiidii toll t h6 f tin. In Kent Ati (U ind 12 Vift t 2i) 'I’lu 
schidult 11 till d ih iiiui of libir>.t<rn rr dll i Ihi r Kent afUrwi'd ttUbl with 
four fill 111 Ihi •‘tm lining unit wbr < tpgripi*^ tliiin ini vii t dtrUn I ISO 7 0 sdd 
tluiriliiu (trrnii is«t lilrngmyt Wii ii s hi it i tin biviir ub^t j ici th ( nil 

int tliihinls f till Ulbn il As KTiK tin iiur u i 11 , c ] i tm j * In x>iid ih< full am unt cl 

fbt sd d ill 1 (lilts oliivh ib(^ bid I luglil It ipp r d llutth'^ iSt ii quisti>ri wiro 

dell ill ur' 1 niirli i pr nii r\ n n. pt ib tli ris 1\ iit Ibi i i Ivi nt cm Ui dtd 

tliHt uniiii lit 1 i' t tbc licns'ct f IS pi i Ait (l\ * I <>.) tbi p ir hasirsncrc itiK 

iiititlod t lb It I xT t nbiih tins but i. tuiliy pi i ' i l>i ii bt tlrt b*u biugbt 

lied ihit tl i(i< (iiMtlid t lii p«id tbi full ini unt f tbi i.b(dulul Jebtii Ii ihi 

debt U tbi tiiui i Luri li i i wen ti bi r girded i iibts n r cp, i if f r'linmoi rj note 

heoti 111 Jtt2 f li 111 sfir if f'r prr \ Ac ipplied iiid il the tiiui \va uiidcr ibt judpuitnt 
entire 1 up ipin l tin ins limt ihcii Itns (d) it icti ii 13^ ippliod 

iNVJi^l lOAl U)ls ot iliiiuts ttj ilivniontis untiei Kuii* db ui the liutDbtv Rules 
.tnd Oiiiti under the lusul\oi>t Debtots \ct (ist it J] and 12 \Kt , c 21) 

Tim ms ihint tiluu hi^ iicheduie in \iiril IbHl Th'i teen pet ‘sOu weu untei 
ed in if as oieUilo s a<id the totil of the debts due t tljetii was Rs l.bOO 7 0 
In SeptetiiheT IHHl lu tusilviu* old tiued Ins personal d< >chutge uudei 
settnin 47 >t th i In olvent Xct aim on the simu [573] iIaa judf^uieitt was 
eutetc 1 up li lit st hin I i ttu imiurt of the scheduled debts audut seetiun 
Bb of tht Vet 111 the naiiu of lu Ollui 1 Assignee 

rim iiisoheiit subsoqiunt]\ sutth ' with toui >1 the thuteen creditois 
moutioued in his soiiedule but the tent i rung uiiu ahuso aggregate claims 
amo lift t to Rs i.lhO 7 0 assigned ovn *heso iiuius to thiee peisuns, vtz , 
Ail aliihomud Vulley, Gordhun Puiasbotaui irul Shaik Boolun 

In the insolvent luiiei tnd some immovoablopropertv fiom hia fathei 
and in Le^Mi the Ofitnal Assicnee at the instance of the above mentioned 
three isii >iiis cHUsui the tight, title and intoiest of the insolvont in the 

•Sicti II itu i39 if ActlV of 1882 Chipnr VIII— 

“13^ >Mi rt an icbi iiibb rliini ild, he igiin t whom it is made is wholI> die 
cbirgtd bvpti if t thi bm u the p-n'i iiid tb( it uib uUl expenses of the Rale, with mterost 
ou the prue in he cUi thU thi buyer paid il 

“Nnthinp » thi irmei pa i of IbiS sution appiie — 

fa) When tbc il it, mile to the co boirU, ot co-proprietor of, the clum sold , 
tb) Whin It is m^ida to a reditc.r in paymml of what is due to him , 

(cj Where it i ' n b to tha possoshoc of ■ property subject to the aotionable claim , 

(d) Whi te tbi judgment ot » competent Court has boeti deliviuj^ afirmiug the olaim, 
or where tbc 1 1 m baa tie> t noado olear by ovidence and is raady for judgment.” 

“ >39 Noiihing in ihii chepter ,*pplieB to negotiable instrnmentB," 

;»70 
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A 

piopuriy HO inheritHfi hy him to ho idvd'isod foi sile b> aucbioo m elocution 
of the dotiee eutered up t hi u isab »ve tiien*iono(i 

Fho aalo, howovui, wib stjppol h i norit to tiio Olhiial Va^iigneooi the 
whole lutoi lit of tho duuue liold h\ turn u J 600 7 0 

Tbo iimolvent 4.11oged thittlu ri ot asHigrioo> hj,j h t ui tho claims 
ol tho oiiginil (reditois loi 4i aunm iii lie t ipee ml lie cmlimlwd that 
uudei section 115 ot the Ti insloi ol l*i )iut\ \ t i V (I I's’sJ!)tlie> weie not 
entitlud t'o leceive fi uu tne Ollic ill \'i>. ^.nii ^ uun u i in t ho ii ij*» v\bu‘h they 

haiaituallN pul with lutoiest thiit ri ir t n the I Ui it 1 it ii piKiauu and 

tint the hilance oi ttuj iiii lunt lu tin I ini ot t he 1 11 i ii •tljoul t be 
lotundul t ) him (tho iris Kctil) 

The Official Xssi^ict di 1 ti i i t uit ti motioi tot t ii i iiid he 
iinMiovei dtiiii inuod ii *ui the ir s dvt ti ii ildtici totleU J (>l)h t 0 iiieid> 

pud to him 1 luith i mim >1 ' IHb i ri lust u th -olu lu « I iit-, In 

d if iiiit ot piviQi 111 >t thii 11 hti n il s 111 1(1 b liitnoit p I \ tti the 
sih ol th pi ipmtv 

111 SoOitnboi Hhb tl ns ilv it ili noil a i lo ( ill nj i li (<*t i il 
\ssif, itt ) sho \^( 111 wh\ hf sh tl I T| t h ) It t I no 1 tl n | i i \i»h 

thnsUt ml \li\ it I ticMm s| Id lot I out >( I up c i Ic n lament 

out ju d lip ip, nn t t o list Iv t t ii lb*s| 

1574] in ih I ill nil 1 111 IK It t it V' IS lit lip, hi tl i L> ai» 

sti )iil 1 fii t in It I liiil iti I th( Uu es I 1 1 ( h 1 s ui ui tl t Is Ivc it \tt 

iBCi lo lumuo 1 tl IS j ho moiiit \hich ht ' lu issi^uei ul iha 
hi dll ♦ I deht wen ni l! i rho\ ioiuitiu iiis i v ts illoi,i i ri o i it tLo> 

nil oils put U iiiniM It II 1 lup i II Ol ilniti i i ti i as 4 it,n 

I oils hiit*'o\ ulJiililttn* It m ii li i w it nt Mi > pu i the 

fill II uuiij 0*1 I tin mil lib 1 i„ I to th n will ii tcus Mincon 

iiimtiie lilt ot til 1 LI I ip liiii jc luiiit tl I's'i] 

File 1111 til now c i lit t uiiiii Ri h lb t i mvcstif itioi intl deteiini 

iiition il the (liin >1 tin is iptii 

indtrsin toi tlu Vs ihim^s -it i unnecessi \ t ) luquiu iiitt tiu tm unt 
itcinsuma nn pud h\ i s f ji fh isa p. mi ii jt ^ o ithts h i\ »oi‘’iiL 

tho (bo luled lebts ml no iiit t»i * lo bt paid t eu in lull StcMot lii 

cliusu J )t‘■be Fiaii'toi ol 1’ pn* V l\ 1 Si i oo j h Whab 

'iboiRtif was not in ubiuuiblc 1 iiii I it in aii\ oient claust ( j tstclicn 
116 exiluios til IS uis 1 fnin tho )()ui iti m d the section Fmthei tlodthtp 
w 1 hjuf,ht woit debts du m pi nui n t i th suho Iu'l aid 

section lid of the \(i (I\ if IHSJ) h i f u ipp le II i\ is ,i jpei 

Davat 1)1 the Insoh lit VVeioidnitl that section Idd mes n it ip}l\ 
>01 It IS deal thit wb it tlio issi^ntos t i ghl mis soniatn n^ distimt 

liom the proniwsoij notes oil ivhuh tlu oiigmal It hts \m le luuii i Hose 
nt fees had no 1 not and wtie nt» in tMstni o when tlit issi ci t oo^ht tho 
claimh against tht insolvent They wcie mtigod a » m uri., lunt win h v as 
entn-ed up 111 18bL Wild tbo assI{ lines h light \ is i i^ht t tie md 
luteiest ot the Of&ual Vabip,ueo undm th d iudt,njei t It sin .iioi d th it 
judgment that the Oliioi il Vssignee no \i liiius 11 bciDp, tl » uis ihent r pio 
poitv to sale no^ in mtue ot tin i oniissiry note Tiit into hutame 
valueless when judgment was passed 

We contiud therefore that section H i appbc am tint tht <is igneesara 
nut entitled toiuou thin thev pail li i *'u claim thev he ug' i Chusu (d) of 
that section does not t*j>plv The jul^mont tbeu rcfeiied to is dearly 
a judgment of a civil Court [578] in in wrdin m suit The judgment entered 
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4 

Up in tills tHsn nndoi -Motion bb ol tn- Invdvenl Dobtoib \ct ih a ]U(]i»rnout of 
d spHdil kind It ii I t OIK tHi 111 Ilf, tlio iliiiij, not ucici tint thecioilitoid 
(•in II IivkIkiHv (It roliKtivdi > il ice It is a ioiiipiehuusnr juriginent 
io npii-iiitt tniuydutu ji*s id undi i i spoml pKi\ sii ti ot a s|ocial U'\ 

Strachey J Du assunt >1110 lonteml t a* ili(> aie (iititlod to 
uj(ii\t Imiu till'Ollu n \-> i I (»( t'ii ill am iiiLjt ot ilit ilc Ids (»ntt led m tiie 
elm iule I dn titlu tmtitn \ host claim fb(S 1 iv( | unli i‘«ed The 
insolvi nt cm Uiifls tli t lUidoi lei n m ld 5 olt>ii Tiaii'lti of i*i >pfil\ Act (IV 
ol ISHdj till \ ( inn )i ,i l i loii tli ii th' [iiuo t u \ fi i d 'nr tin e d hits 

il ippiai'’ tint till clam wluih t n i Sid'ix *• ' (luuiiisud wero 

oiiniiiulh clan > ifti nsl the iiisohml iti n p ii I pi mi'«sot » 1 oln'» pissid b\ 
huu to ili( '.ciHi il (i*j iii( i<- v\' «tinti>o‘- IK (i * itl in I'10 ('uduk U, it 

ttio till r< ( 1 tlio pllK 11 tsr th n i laili • s*in ii i 'km tint dtiiicrci It is do'H 

tbit stckioi) Jti'J i(pli<s \i (1 11 t j i* i o Mu m Itont < iiiuot (oi« itnil tint 
tlio i'>-i,nti IK lot ciitiili I ti l< 111 I I'1* ot f 11 sf'iiddlii lehts li 1 

the opuiation •/ oouiii lJ*i‘-tKpK' h v tin Jis’ M' Da 1 n th'idiio 
buoti I bln. 11 to Ufiu that viii it 11 i< nsu kw m i |u bi idn i d )• a u,.airsf 
till I) <• is Kit 111 lu) bo lu I 111 iti K If an 1 Im nii <i< "octioi St> cit 
tlirt i j oivi nl D t|j)r I il I 1 in i n> n ><111 11 s'li 1 1 < 1 am 

to be Hi II tio moii ix an v it Ian ( 1 | 1 1 • i i l < n in tt 1 o* l*t ipe 1 1 ^ 

Act, d Ill'll t) ol <- (t 01 I iu ipi 111 111 • I 11 L I n I. 1 ii ' c n' I m imo 

bono'it ot til nail in \isi < Iti' c 11 L’li i i n -ii I tiiiil lioH 
ill it tin a 'ii,,nt'ti m < i* li 1 u p 1 1 *11 lull luu 1 jt it lu si I oiii 1 < d i d's 

winiii till \ n i\o I 11 ('t KO ( 

Jill <)nei'i *i I 1 1 till an in* >1 tti inti-usi ti lu pan n t'l •-t tdit 

stin is \ci 

At tin n *hf I Ml \ i.,iio di SSI I a IV > > >* a / Mimn 

\t (H'iB\ loi il'i Im- n < iiL Mis i^ii 1 hi an f (hi i» } d 

[576] tniK.IN \li ' 1> Jti 

Jill 'n /a/unit /'•»'’ 

! I si ' J 

siK t bvhivs iv t iJii ' M^iici \si la 1 snij i’ uui 


innin iti u J 11 m 1 i 

11 

\ ss Kill I , iiUll Jiicbui'd I) iMKiant ' 


))f)( I I HU atii H iKinr 1 «i / //< u/ Nvn luiiimni ol sUmp m 

H t i,ti I I }h I nil l I I IpOKs SfOlOll t foi ois/s of 

t) Ijiih'- t Hi / 1 till >i n I 1,1 cun fit - hi up 
nnl ncumiJiiHO ( iiil !> C( Ivie i'o^e \Aft A/V 
/ i s nc >4’* III' } lociHv) 

Thi pt I a 'll 11 * np 'i' "" i*! * ' ippi icitk uiiutr ftion )• 1 f iho 

( ml I iriMbir I » 1 \1V I iiK**) h ippli 1 *n.vt ii lesu it,J 1 1 ihi hsl li he inng, 

•Jl li r ipplrit 1 tusif 1 till il t brp mill IS% On thi 17tn Octi Ur 1896, 

h PI I 111 d 1 •• 1 a 1 aj'i •' *« t 'WW fiunp > '' jnn si llii r^i r of ihn iJ i oiplrmbijr 

ill I II 1 ' d t 1 t ti I 1 II 1 isi I I d m in ru 1 ni f ippeit On tbi 4th IK ombor 

lrt9ii h 1 pi ti lint 1 I I t i|if itiiifoiiHif piutun wm n^uted aid • hr m is dirut tpd 

• bi t *Mi> lid «1* IhJ 
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b\ ih( (ourt Ui ippfftl in tbr i In m wit if hi drsiiid t ippcil On thf 11th Dircmber 
IS*’)! ht ipplifd/ft furlbri tnii I { i lb ttmpfct nib nu ni<’'‘iuduni of tppi il ind to 
dfpi t tb( nsuti‘iti iirih Ih ( iit in b iKi t t ih t imp f bur gut birtimo 

I full isl uaril iirilil tin pining, lib ( > rt tf tb<' < brii*ai s \ ir t on On the 21 st 

lJt< mb I bt i«ii<l Miltf 'b flic >• f lt< < ir I pi p I 1 1 op i l nf, i bui il ittixpA 

( liLi iiunirt itidiini ( ipp il I c I t f i n b t,r iiiiu tbii it vi i i > itc The 

pliiiiiiff th(I f K 11 A It pi I 1 ‘ I I t tPi I i 1 il g ( 1 I t imp bculd bo 

liti d ind tin ippi il fm 1 

11 il lint till ippli iti I I I I > I III \ Il t I 1 1 n I n rj 1 i Ifao 

I I h I) t( ipVh r 1 1 1 1h <1 1 i \\I li It 1 1 np 11 i it I pin i i t i uld bt 

( 11 I II rill II <1 Ibr St III p II 11 I lit « I I til n ti It til t • ijp i| lit 2Kt 

III iibir t< th (1 1 It nil I tin < • ili ( ii i I il I t i i i ) up Thai 

11 iiiti I tiu nil iiiui milt III <1 'IP ' it nil I i |. ti u |i titil tl ITtli rii ooi 

V)t lud I 11 iqutnth uitl in ih tim fin tiM i 


1 111 tp|i II nil u ppli 

1 r 

lilt t 1 

1 1 I » 

III I 1 1 1 


mil * r ih(* 

' III ipi i 1 111 p i 


" } 

1 t I 

f III 1 
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ml 
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1 III pn V il 11 f til pi If K 
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ill! ill 

l s II 
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TUI's lit 1 V ^ 11(1 I'l 
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I t III i 

» 

I n 

1 Code 

\ct \IN 1 1-s , 

1 1 II 
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1 

lls* f 
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U 1 

i iM \\ 1 1 

1 'l 1 

' 1 -is S( 
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1 lit 

1 is96 
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(> 

III 1 1 h 

1 1 soil 1 

1 11 ir 

OI 

loi 

It III *o 

ippf > ' rII i II HI in 
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* 1 I U 1 *11 
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I > 1 I ( U I li It u'lt I hi 11 i| I lb !> i-i I I > It 11 1 1 t| pi il iv fonua 

panp n i miMci i llii p'i imti \i-t-. mutlttiiis tin o | loteml 

in tiu u Uil I, I si it Ii If lit I t( i| pt t' 


On *lii III ])» Hinl 1 ‘ifi ‘mplinort i| pi < u iiieCfiirti l m n i 

Itimi I: pi\ uiii St itij If 1 ♦ ii 1 in'i Mnhn ii ippi 1 it I *1. | j fisi( t 

' -Il *1 s I ui 1 1 111 ( mil 1 ni 1 1 II 1 1 'i lau | lit Ini u m the 

( 111 litt tl 1 tiifjinish stiuii \ il Mu oi I 11 ^ o ti>( <111 it <(t It) 

’hiis'iii Is \ai iiuit 

(iiitheJlsI [iHiiiiilitn ls9h tnt phmtit* teiiuml i fK furi l fhw 
(Suit lifpi{)iii St Hill tsijM t( I u 1 iii\ tl tl 1(1 iMtiioi II ii,i )f i(|.eai 
•lilt Mu lUltti lolusul Kill t n llu puiinul o i m t 'i*^t 

Tlv) pi 111 till *11 I Ion ipp It 1 i tlu'C nio ol n‘i ‘ I ' It *hf 

«il mil sli ulil III iKiuitil il (I Mill M ippt 11 si ml 1 1 1 no tiii ‘si ^ ,1 ) 

ask ii th ir tlio tiiUH I >• ^i iii^ situuti siuiuld In (i\ti uu i 

The riaiiiMtl ^ipiutHuU in p ismi 

fjam (AiO 0(110 (hi iI loi *t » lb f n in K ( n iP j si i i},e 

apllcition mil iiltiK I m ijfx ha at \ luhim \ if I hi, Ij \| | 
Vakvt vu N*^',n v htshmu 1 L H 19 CM 71” tei i v> I i i of 

SottkAico* I Ii K 111 Mill TH '>kinnif ‘ (hi M h » h i *] l JO \s 

tntliedipn (1 sifiniti suition "iM* > Oi UuiiPi lu i i li ( \i, XIV of 

18H2) Moshaullah \ Ahnmitillah I ' K I»^ (. M 

Farran C J - Tiu ajiphciti nti Mm plnnlil t( unlit i SI Ills* not] 

to the hnitfi foi ImiMn^ was Il on the 21sb Si'pt nluM l*-9(> On the 

I7th ol Octobei follouiuR'hi pins iileil i io''*u*ntoi Ini i to tppo«i] tiom that 
oidei tn forma paujiens, annexiriji tlieioto a lOQularly diaxin but unstamped, 
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Ik memoiandum t578] of appeU The CouLt took the petition into umbidtiution 
' and on thu 4tli Decembet lejectud the application to appeal in fotma paup&rti, 
. dlieblirif, the applicant if she still desirod to appeal, to pioeued in the ueual 
f wa> This impliedly ciiiiud with it a diiection to pay the stamp fee on the 
t mumot uidum of appoil and to depo it the seoniitv for costs lequirod by the 
rules within a icisuiiablt tinre On thu 11th Decembei the appellant iiotitionod 
the Court to ^ive hui time to piv thu stamp fue on the mom irandum of appeal 
and to deposit thu usual security The Court m ide no oidei as to the stamp 
on the memorandum of c ppeil but {{wo the appellant t me to fmnish security 
until the openiU{{ of the Cuiiit aftux the Christmas lecoss 

On the ilst Decembei the appell uittundeied the stimp proper to he ilhx 
nd to themoruorindutn ol appeal to the officei ot the Couit liut he declined to 
receive it is heini* t it too late 

The ippellant no \ inks th it the stamp nla^ be leoemd itui th at the 

appeal may he hied The ipplicaLi n i& opposed hy counsel tor thoHespondent 

« 

We think that is tlie Couit nude no ordot as to thedav when the stamp 
fee shoul 1 ho pud tlie ofheer ouffht to Invu teiened it ai d afiiaed ihi stamp 
to the memoi andum of appeal ind tint we must *ieit the < ase as thouifh the 
stamp had been affixed to tht memoiinduni of appeal on the 21st Dtcemhei 
So troitiiif! it and the opposition ui the Advocate Ounei al <as in application to 
take the appeal oti the hlo \vu think f lliwinp the deiisions in Pateka v Sub 
OollfoUyr ot '^<ith Arcot I Jj K 16 Mad 7H and ol this ^ouit. in Suit No 2 
of 1892 Uiniepoitcd) i rid tlio piiiuiplo laid down in SktnKJ v Orde L K,6 
Tnd Ap 126 we must loiiaid tha memoi indiiin at ippod vs | resulted m the 
17th Ot t ihau 1H% and consequently an tune so I ir as the statute t f limitation 
IS oonoerned The t ase Kenhav v httshnarao, I L B 20 Bttm , 108, is we 
think distinguish ahla The piopei stamp will theieiore now ht a&xed 
to thu memoi andum ol appeal 

The appellant also asks that tlie time for hoi giving security be further 
extended on the giornd that in the excel tional state t579] of atfaira now 
pi evading in Bombay she h as neon unable to laise the nquisite money to pay 
into Court as sei urity for the leispondont •. costs Wo think that section 649 
of the Civil Fiocodure Code Act XIV ot 1882) does not absolutely ptecludo 
our making tiie order if the ciiourastanees aro such as to retidei it ]U|t that wo 
should do so We cannot lav down a hatd and fast iiilc (hat the Couit can 
in no case attu tne time foi giving socui tv is passed, allow the appellant 
furthei mio toi giving setuiity The Allah ibad High Couit tppear>i to have 
thought that il could not das %nd its luliug was followed in Calcutta and 

Madias i7a/fir hat \ EaU fndian Railway Co J L E 1 All 687 Btidri 
Ratatn v ho hon I L R 11 Cal 716 ^hrajudin v hruhna I L R 
11 Mad 190 hut the luling of Privv Count dm batwant ^ingh v Daulat 
AntCiA, 1 L R 9 \11 316, IS rant quite ooDSisteiit with these‘authorities That 
was the ease oi lestoring an appeal but li the Court can restore an appeal 
afto) dismissing it under •section 549 it can we think under similar oircnm 
stances attain the same result without a pro fotma dismissal Here the retusal 
of the Couit ofttei to accept the stamp of the memorandum of appeal would 
naturallv have the edott oi pieventing the appellant from lodging the Bccunty 
for costs It 18 trut tint that is not the ground on which she now asks our 
indulgence, but still we think that she ought tu have the same oppoitunity of 
giving seouiity as if her ippoal had been stamped when she tendered the stamp 
fee She could not hav n applied 'oi extension after th'at refusal earlier than 
she has ione 
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We do not, however, extend the time furlbei than to put her in the same 
position i.s she would have been in had her memorandum of appeal been 
stamped when she tendered the tee 

The order on this part of the ipplioatiou will be that the time for appel* 
lant s furnishing seouiitv be extended until 4 £ M on Thursday next the 4th 
FebruitiY If it is not then iurnished the a| teal will be ^et down fordismissal 
on Fiidav the Sth Februar\ Costs co^-U in the ippeal 

Ptaintifl (Appellant) in person 

AttoruevK foi the Defendant (Btspoudontj —Messrs Littlf d Co 

* NOTES 

[b(( uow C 1 C 1908 (( 148 wb h ixpri sh RivisC urts p wcrt culirge time 

Seo also (1910) dl Bom 569 (1897) 11 L m hl9 (BKiT) 9 b m L B i04 (1904) 
V I SI 1909) T K 7H (1911)111 C 7l(lui]il) (1904) dl All ^29 (1999) 96 
Lil 995] 

[880] ORIGIN \L C IML 

Ihe ^ Hh Janvnty /A9? 

Pin SI NT 

'■Ill C IJAKKAN Ivl Omn- llSlKL \Ml Mil lUSlUtCAND'Y 

F itruabai ana inothei Plaiutitls 

LBISUS 

Pirbhii \ir]i iJdendant 

himitation Act (A I (J Is77) Sre 'iiitt i y ht is of (ieeeasfd Mahomedaii 
Svit oiixinialli) filtd in linif lu ne hni Anoihtr hen subsequently maleco 

plaintiff biuond tinu of limititiov Letteis of aimintsti ition of tamed 
on y bq 8 ( 1 .Olid plaintiff—Patties I tactic Piooidwi 

lilt pliiutitf a wi 1 w iiidb ir f t h.b jiMtl itielaii snid ii*pr(ii)iss ryniie dited 
21 t CK.t b r 1899 | isstd by tht dtftiiduit t ht r d((.c.t<iLd busbinu Ibf ruit was bltd tn 
th( 9tb \t b<i 18)> Disput s snb tqntntl> ti s< bttwteii her ind bti iitbci iii law a<> to 
tbt succossi n t bir husbiud pr p ri> iitd bt ip|li dt tbt High Ccurt fer letters of 
idimnisinti n On the 1th 8 ptt ml r 1H*)( the pUiiiiil s father in liw on bis tpplu itici 
wts male a co-plaiiili£f in the huu b ibstquinth th plnntifT‘> < wic tit rni ind thi widow 
withdrew htr applicitiou f >r lett rii f tdoiiuistriti >n lud her father in law ipplied for and 
obtunod lotUrs (f idministiatiou lustesd On tht ttlb Nosimltr 18)6 tbi buit came ufir 
hearing Fhi first pluntiff did nrt ptoduce iii\ hit t f tliuinistriti ii i wtitibe^t undei 
tht Buccossiou Cortificiitt Act VII ef IShO Fhi stcui d pliiutifl pridncid tin lilterb of 
idministrstion obtained by him 

Held, that the HUit was barred by sciti in 99 r{ the bimitition \ i (\\ it ls 77 ) ^^heI 1 
the recond pliintifT Wks idded as a pirti the bUit wis biired is igiin>.k him If tbt litters 
of kdmimstrtti m htd been obtained b> the pluiitifi b itmibii her suit wiuld not biyt been 
barred and the Court ci old have passed a dtin c in htr f tiour 

Section 29 of tbt Limitatioi Act (W of 187i) u^teims appl t& is well ic pliiiit ff suing 
in their rcpnseiitatnt i^paoitv as in their piis ml oipi il 

Belli also that the second plaintiff was pr perlv join d is pirly plaiutifl Whin no or 
more heirs su** here in no objection to joi iing M 11 tuike the nprestut ition complete 

CaSB stated for the opinion of the Hifh Court by 0 M Cuisetji Third Judge 
of the Bomba) Small Cause Couit under section &17 of Civil Piocedure 
Code (Act XIV of 1883) 


* Small (ktOM Court Suit, Mo 26937 of 1896 
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' "Tito fo]lo\ving iro lha faoly of the ouho. The Muit wa.!! orif^inallv filed by 
the lirrit pliintifi Fatniabai alone on the 9th October 1895, as the widow and 
heir and legal representative of Mahomed Jan Mahuuued, deceased. 

" The claim is on a promissorv note oi Ks. 500, dated 91st October 1892, 
passed by the defendant to the said Mahomed .Jau [881} Mahomed. The 
sumtuonb in suit was not served till tlie iBth ,TanUiiiy 1896. 

“ Meantime disputes having arisen between the said piaiiitill' Eatinabai 
and her father-in-law Jan Mahomed .letha about the succession to the property 
of the said deceased, Fatmabai applied to the High Court for letters of adminis¬ 
tration. Fending such applioatioii the defend.iut appeared in this suit with his 
vakil Mr. Rele on the 25tii March last, he admitted this claim to bo due, but 
denied KAtmahn's right to recovei bhu debt without letters of administration or 
certificate of heirship under Aot VII of 1889 It wms also urged hy the (lefeud- 
ant that Jan Mahomed Jutha claimed from him the same debt as lieir and 
legal representative oi Ins son the said Mahomed J.in Mahomed. This suit 
continued to he postponed from time to time pending the disposa]|Of Fab'mabai's 
applioatiou for letters ot administration. j 

“On 9bh September 1896, Mr Manchashankar, \‘ikil, appeared «ti bahalt 
of the said Jan Mahomed Jetha and applied tli.it iiis client he/made a 
00 -plaintitl with the consent of the pia«ntilf Fatmahai This application was 
granted and the summons was accoidmglv aiaeuded hy making the said Jan 
Mahomed Jotlia parlj-plaintili with Fatrnabai. i, 

“On the 14lli November J896, tins suit coming finally on me Soard, the 
second )rlaintiff, the said Jau Mahomed .Jofha, piodueed letters of adrainis 
(ration to the est ite ol his son tlio said Mahomed .T,in Mahomed obtained by 
him alone The first pliintiff Falm.ibai does noi produce any such letters or 
any cortificato under .\ot VII of 1889 It appears tbut the plaintitTs having 
come to term-, the first plaintiff with Irew her application ioi letters of iidmi 
nistraiion au 1 dlowed the second plaintiff to take out tire same. She has, in 
fact, prautic lily assigned .)ver her claim and ail interest in tins suit to the 
second piaintifi The plaintiffs are Kho]a Mussalmans They arc the only 
surviving liens oi the said Maiiomed I an Mahomed, deceased, and they and the 
said deceased hud been living together as members ot a loint taraily. 

“ The defendant now pleads that this suit is hatred imdeC section 22 of 
the Indian limitation .\ct of 1877 The ques-[882]tions which thus arise, 
and which I have the honour to retor, nu - 

“ (1st) Is the plaintiff No 2 properly joined as party plainciff ? and 
f2nd) If VOS, then on the facts and under the circumstances above stated 
is ihi, olnim barred as against him 

As to the first question the lesrned Judge of the Small Cause Court was of 
opinion th.vt the second jdaiiitiff hud been protiorly made a party and referred 
to ChunJer Goomni \ Cloeool, I L R, 6 Cal, 370. 


As to the second question he thought the claim was not barred. He referred 
to Suput Hinqh v. Inmt I'ewau, I. L. B, 5 Cal., 720; Qanpat v. Adarji, 
I. L. B., 3 Bom , 312. lioydonath if. Qrish Ohunder, 1. L. R., 3 Cal.. 26 ; Sami- 
natha v. Muthayya, 1 L B.. 15 Mad , 417 , Kasturekaitd v. Sagarmal, I. L. B., 
17 Bom., 413 , Vamu v Crooke, 1. L. B., 2 All., 296, Pragt Lai v. Maxwell, 
I. L. B., 7 All. 284, In re peMtton of Hamdai, I. L. B., 10 Bom., 107 ; Laohmtn 
V. Oanga Prasad, I. L H, 1 All., 485, Oomndappah v. Kondappuh, 6 Mad. 
H. C. Bep., 131; Jttnakt v Hafis Mahomed,, I. L. B., 13 Gal., 47, 

He passed a decree foi the amount claimed and costs in favour of the 
•econo plaintiff oontingeut on the opinion of the Hieh Gonrt. 
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Lattp (Advocafe-Genotcil), {oi the Dofondant lie lefrriorl to the Luoitation 
Act (XV of 1887)^ aeetion ‘22, Smos'-ion C'eifcjhoito Act (VII 1889) Bection 
4, hfheetanath v Ptoniothonath I L R 6Cil 301 ham’tebuhv liamlall, 
I L R. 6 Cal. 810 

Andtraon, for the Second PluntiH IJe cited Pragi Lai v Marwell, 
1 L R,7 All,281 KastuiehanJ V Saianaal i L R 17 l*oiii 113 Aalidai 
V Mathu lih ufvan, I L R 7 Bom M7 Svlrhni \ I umai daiuda ILK, 
14 CU 100 Krnhnaji \ I lihv T h R IKBim, j03 

Farran, C J —^^e think that inn sec ond 1 1 iinflit VI IS piopeilv joined 
as pvity plnutid Section 1 if \f*t \IT ot 18S9 [583] d ini' not iiccludo 
the hoirs of a deceased Khoj i fi in tluv i suit t > loc \u i d( tit Ivu to his 
ostilo but onl\ piovonis iloCfnit li mi pis-iin,. a lettoi iiiiivcui if such 
heir c'xpopt on the pioduction of piolute i i, cci‘iiu ite of the n tt itt iifcnod 
to in the section When one oi tu le hens <-10 time !•' tc uiiicctnn to 
joining all to make the lopresontatum cunp'itc 'ofir is d c tn lit (oinpleta 
viithout probate^nr cortitiratn 

The inswei to the second qi ustiuii lopond salist intull> 1 | on this 
whethei an heir of 1 deceased Mihimtdiii ad led i*. i j iitv in a suit toie>.ovoi 
a debt duo to fhe nect isiJ is a now plmititl within the iniumng of 
section 22 of the Limititio 1 Act If he i-. it tolliws tint ulm the iiluntiU 
1 111 Mahomed w is ilded is i pUintilf tlie suit wn tiimid is 10 iius him, 
anl the fut thit he siilisequcntU obt lined letteis of uiminist> itiou to the 
estate ot tlio docoisrl c imuit we tliiiik oporite 1 1 lem >t tin,* Ini ff the 
letteis iiid heou glinted to Fitmihii liei suitcl)iil\ w ull no* )iuo boon 
bund, and the Cent (uiill liivi \ isitd 1 dccMO in In t iv mt Tt is it 
must ho iliowed i (Uiiotis in in iK tl it c usult ot Hit silt sin uld depend 
ill so lai as limit it 1 n is < me-iriiid upon whir li oi the 1 1 imtitfs took ml letteis 
ot iidin mstritioii ti the ostito it the dec ise i hutihmji we i iiinot help 
leiittmg lh( lesutt wi ticl lonsti lined to hold tint the so tiou in tii ns 
applies s well to p]un*ilts suiiit, in thin lepiesent it \o i in th 11 jtisoiiil 
cipacilv The piivisi ti it shows wo th nk ihit pi 1 iitiltu su np m *hoii 

repiosciiiative t ijiic t> iic jlnntitts witinn tin cmtinipUtu 11 ul rho Logisli 
ture Vs fcu tint paihculii chss ( t pi iintihs win 11 the iction his hten iiisli 
tut )d in the lifetime of the demised it shill is n, iids tlmn ho deemed to 
hive been lusuitutod when the lUn- i si tihd it Thoie is 11 spec 1 il jiiovision 
toi represent dues suing ittei tlu Ic ith rf then iidost itc n tistitn The 
same leasoning seems 1 1 u to apph to them is w vs hel i ti ijiplv to t'lo 
j( mt sutvuing CO piicnnei in i 11 iidu t itnilv m Aa/idas i \athu I L R 
7 Bora 217 

When it IS onco allowed that lepiosentitive pliintitfs aio within the scope 
of the section, it seems to us to follow that the uldim, of a pi until] in his 
reptesontatue oipa<'it\ (tie suit being tile i iftoi the deatli of the intestate) is 
tl 0 adding of 1 [384] now pliintift witliin the section Thu lopiosontitnes 
are the plaintitts who suo The ostite is not i pers na c ipihle of filing i suit 

Counsel foi tho plaintitts robed on *^lio luliiq m Sub dim D hi \ Cumar 
Oanoda, I L R 14 Cb 1,400 and fioin it isfiod us c di iw tho 1 eduction that 
when the od 1\ chango made in i suit 1 in adding 01 substituting puties tor 
the purpose cf nioie conectly leprosontiig ^he iigl t onginalR is-ertcd the 
change 18 not within tho scope of the seetion "t 1 not, howovei easi to 
reconcile that decision with tho exact voiding of section 22 ot tho Limitation 
Act, and it would bo unsafe to reR upon any generil deductions drawn fiom 
it The cases of haUutchand v Sagarmal 1 L R, 17 Bom , 410, and Piagi 
Lai V Maxwell, 1 L R, 7 All, 284, weie also rehod on, hut they were decided 
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I 

upon the pround that ill the partner in the firm sued were impliedly made 
defeiidnnt^ m the suit brought agiinst the firm sued in its (Arn name and are 
obviousI> not duthoritiei U|)on the question before us 

To prevent hardship it might he desiiable to laydown the law in the 
sense oontended fo> by Mr Andutson, hut it seems to us that if wo were to do so, 
we should be nuking and not mtoipruting the law If the law is too stringent, 
It IB for the Legist iturp and not foi the Courts to mitigate its seventy Its 
pioviaions do appear to us to opoi ite h irslily as well lu the oiso of the repre¬ 
sentatives of a deeeised per sm as in the < ise of joint promisees but m the 
former ease any plaintiff by tikmo out letters of administration to the estate 
of the dfloeasol can lolinva himself of the appiieut hiirlship 

Wo answei the sepotnl question in the atlirm ifiv 0 )sts posts in the case 
Attornevs fo the Plaintiffs —Mes-.is ifilfsn fJormuijt and Dinsha 
Attorneys for the Defendant -Moisis Paifw Gilbert and Sayant 

NOTES 

[Si* Ikowiho (l-K)9)31Mid 115 (IJO/) U Cil, Cli (lOOp 7 C h N , 817 , (1915) 
29 I 0,694 (Mad ) ] 


[885] \PPLI tATB CIML 

7/tf Ian nan/ IS9b 

PRI ST* NT 

Sm C Farran Kt Ciiiu Jusik f, and Mr It strl Parsons 

Ningapa (Oiiginil Defendint No 1 ) Appellant 

Dud ipa (Oiigin il Plaintiff) Opponent ^ 

Jwisdiotion -Mamlat lai Iliad kinhin liking tempcnnrtj charge of office oj 
Mainlatilai Deeii midi hu htni Vamlatdni^ Govits Act {Ihmbay Act 
III of 1S7U), f 0} I -homhay Land htvinue Code 
{bombay \et T Spc 15 \ 

A ] arkuii t iking tiaqciiir} ihirpi f Ibc <1ic( dmiii|> thr ibstnit of ibt Miinlstdiroa 
piuilloivi i<< not iKViDUC (heir (iditiirilv v icismg th piwcmof iMiinlitdir witbin 
iho ni'inigii s (tun 3 (1) of ibe Mimlitdii i ourt A( t (h inibiy Act 111 of 1876) Ha 
ISIS Ri (I ixtrii iigdi an cxti verdmirv tcctsi ii som bucb powers under tho Bombay 
Li itid He venue Old (Bcmbiy Art V f 1S7J) setti n 15 Pherefore <i dtcroo pa.sod bj him 
mi p> Ml h rv suit 1 i diiru in b bv in ui intbon/cd por on purporting to ezorciso a 

jurisdieii n wbuh u< ( ripeUnt lutl. Cs hid conf nod up in him 

• \|pli ilim N 201 of 1S9& iiultr tb cxtricrdinarv jurisdiction 
t Sftti 11 (1) if the Mimlitdns ( nirls A"t (H iiibay Act III of 1876) — 

3, In thi W uni (bin b( scimtuing npupn int lu the iubjict or context— 
(l)T.ho\\ rt M lint ltd u bill include ai r«\ nut ofllccr ordinarily extmging the 
powoisof I M mil lid ir and ini <lbcr(h.rs ii wbc niiy bi sp»ciill) aulhermd by the Governor 
in Ocuiicil t i\(iti 111 pi wirs rf a M imlitdir 111 dcr this Act 

} Sccticn 15 I i 1 1 u d Hdtiiuc ( ode (Brnil ly Act V of 1879 ) — 

15 If 0 bum] It 1 ir Cl M ihilk in IS disabled frrtn performing his dutica or for any 

rei-<on to taluki or mibal or dies su^b subordinate as may be designated 

by ordf rs to Ic issn d I imetotime ii this beh ilf by the Oollortor shall succeed tem 
por inly to (lu said M utP it Ui « <■ Mahilkan’s oftiee and sbill beheld to bn the M'nTnliif.Aai* 
or Mabdlkaii midii Ins y i until tin Mamlatdar orMibalkari paumea charge of hie taluka 
or mabal or until sw h t me as a suooebsor is duly appointed and takes charge of hu 
appcit Imcnt, 
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Application undei theesfraordmai;^ junsdiction of fcho High Court (sootion 
622 of tho Civil Prooedoie Code Act XIV ot 1882) igainbt the decision of Bao 
Sabeb Nara\an Ganeah, Mamlatilar of Sampgaon in fl e Bolgaum District 

Suit in the Maojlatdai's Court to tecovoi possession of ceitain land from 
the first d3fendaTt The fust defendint hid got possession of tfie land in 
question under a decree (No 2 oi 189')) whuli had bton obt lined in theCouit 
of the same Manilatdir during Ins absence on loaie and while his head 
kaikun was in teiuioiary cliarge of his utbce The puintitl hid sued to get 
[886] hack the lauds, contending tiiab the kaikan hid no juiisdiotion to try 
the former suit or to piss the dicieo and th t the dccioe was therefore, 
illegal The plaintilf joined tho hotd kukun f^d the village oQioors, who 
gave possession to the hist doiuiidaut in execution of his dooreo, as co- 
defendants in tho suit 

The Mimlatdai allowed the pliintitfcl urn holding that the decree 
obtained by tho hrst deiendmt aas ptss d \MtliruL luiiidirtiou and was not 
binding, inasmuch as the head karkun hid net b eu ijipoiuted M.mlatdar by 
the Commisbiutiur duiing his ftho Mainlitdar st t nipoi .>> absence on casual 
leave, and, therefore bad no luthority t j dutidothe suit undci the Mamlatdars* 
Act (Bomhav A«t III of 1876) 

The hiht defendant applied to the Hir.h Couit unoor its oKtraordiuary 
luiisdution, and obtained a tuh nin c iliing on the plaiutih to show cause 
why the decision of the Mamlitdai should i oi be sol h<- de 

Mahadio V hhtt, ajpoiied lui the Applicant (Defendant Ni l) in support 
of the role —Wo ask that the decision of tho lowei Couit in this suit be set 
aside The Mumlatdai had no jurisdiction to enteitsin this suit because we 
had obtained posbossion lu duo couise otiiv by (xoiulii)„ the decree which we 
had obtained m the previous suit 

[Iaruan, C J — \oui decite vias iiub p issod by the Mamlatdar It was 
passed by his cloik while he himself yyas ihsont on casual lexve i 

Section 3 of the Mimlatdais \ct ind section 15 ot tho Lind Hevenne 
Code invest the Mamlatdar head clcik yyith authuiity to act foi him in his 
absence It the bead cletk had no autl < iity 1 1 pass a deciee, tho plsmtifi ought 
to haye ippliod bo getthedecroo let asido He illoyyed the pioceedings to go 
on without obiecbion and thii^ is acquiuscouco on his pait \uh>iu balcharam 
v Kitshnarao Malhat, I L B , 11 Bom , 151 Wo wore lawfully in possession, 
bociu<io It yyas gnen to u^ by the i^itil and Kulkaini, vhoaie the yillage 
ofihoeis cmpowoicd to execute the Mamlitdai s duciees \ thud poison in 
execution of adecioe does not deiivo luy iig< t to sue -hamchamha bvhrao \ 
havji, 1 L K , 20 Bum , 331 

t58l2 Chiiyuptt (mlh Dattatiayt A Jduunji) ippevied toi the Opponent 
(Plaintiff) to show c luse Tlio decision uftheloviei Couit icstoiingus to 
possession was right and should not he'>et isido Tiu litacl kirkunofthe 
Mamlataar was ni«t a Maiulatdai under thoMamlildars Act 8ei IluJcscom 
piled by the Log tl Keruernbiancei, p 518. Duiiiigtho liisouc of the M milatdar, 
the head karkun wis a levinuo olijcei nndei stclion i i of the Lind Keienue 
Code, hut he yvas not a Mimlatdu uudet suction 3 of tiie Mainlatdiis Act 
A subordinate of a Mamlatdai put in ch ir, ec^hib u ced as not thou by become 
a Mamlatdai The fact that we did no^ quc-iLion ht^ autlioiily is of no impoi- 
tince Our a quiescoure could not ,'vc in n luiisdutum Munaksni Natdoo 
V bubramantya '*astrt, L B , 14 1 \]'|i IbO L ndei section 41 of the Indian 
Evidence Act wo b ive a right to show tli it the hutd karkun had no authority 
to pass the deciee 

Farpan, C J —We are of opinion that a karkun taking temporary charge 
of the office during tlie absence of the Mamlatdsi on casuil leave is not a revenue 
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oilicer oi(linaiil\ oxorci<iiiig iho po^\Qrs of a Mimlatdar within the meaning of 
section B of the MimlatclaiB Oouibi Acl, 1876 11a h an oflioer oxeioising on 

an exti toi(lmu\ occ iiioti soma oi such powerbundor iha Bombay Land Revenue 
Coda of IH7U, section I j His so ( illud dacroe w is, (Ireiofoie, a decree made by 
an unauthori/od person pin pn ting to oxoiPNe i mimdiction which no competent 
authoiity had ( mfetiod upon him The dispossession which loHowod upon 
S0(h a dactoo w is t dNpo-.haHsion ottioiwise thin hv duo (ouiso of law We 
cannot, tlicrefoie, mteiloie in this (dso Wedisimss the lulo with loets 

liule Htsmissed 

NOTES 

[ Ihi wi tolK wed 111 (1*100) J 1 1> nn IIS ] 
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Sir C Tf\KR\N Ki Chili* Tnsiiu Mu Jisiict Iakuink Mk Iusiicl 

BARSOISs, M]» Jusil 1 CANin AM) MK ICSJIlI K\NA1*L 

Tiie CoUoctoi o( Broach (OiiMQil ApphcdnO Appellant 

ttr us 

Venilal Koshaibhii ind otlui’- (Originil Uppononts) Respondents ’ 

Lhcuidaii Act {Lombay Irt V of ISbBi Secs / i ind 'i\—Civil Ptoecdutc 
Code [Act \tVof JSSJ) Sre Mib (c)— lihaqdanvillage— hhag — 

Honustead mcanniq i>/ the woid— lltaohmint 

lit i VUbAIS 0 J ind jABUlMl., I SKSUNS llld USSAUl JT — I he Up I tmctu'ocil 

a lu II r belonging t i bhig in i hbigdirt villig i evempl (i ii iltichment under the. 

ptosi in f th( J’hi,,diii Act (Btinbis A l \ if Isfiil) 

•fa nid Appeil N s JU y37 bj'* 039 ind 910 ollsjl 
1 i lug Jail Acl (1 niibiy Vet \ ct I'-i s rtiri si i end o 

i N s p ttic n c I 1 1 bi(, oi bin in ti \ I h i^jd in or ii ir\ id in sill igi other thun \ lecog 
ni/ d sui uivisi n e ue i bli n >i sbin sbill U liable I sci iie ^iqui ft it ion ill ii bmput 

01 sii I lI ( {Jilt 1 in> iiMlloiut 11 In p< I s ' u I (ourt sb ill bt rnJoriid *<1 i*> 

to I til tb li inc 11)1 ( runni ii in ii\suli>hii, shut i re egni/id sub am itniLittif, 
of nil n i t id u ldin{ iile (g iLhiu) rr { iin see ippuit unit < r app ndiiit to suih bbig 
O' Hhiii OI II gni id ul-di\i i n tbiiiif 

I It h il 11 I b liwlui t ill I >.t 1 gn in rtgi„ irotbciwisi cbir,{i or iu< um cr 

ans p It III bb ig rebir in ii bbigdirirri iisiuiii villige other thin i rciognirrd 

siib dm f uibl' i( r shin rr I iliiniU i n luirtgigoor otbcruisi ehirgi or 
luiiiiiilii I 1 in U ii) i 11 11 t igibb ij I prime 'ippnrtcnivif oi ippeud uit to-luy 
suibbhig I I I erne gui 1 ui dm i ii •Plir'l < ait erappendiut tbiicto, apart or 
fiipiiiteJi i II II II liiig I bile 01 r igi/id ill division tboreol Any ilieuitioii 
dssigiimiui iiUqe <bii{ I IK urn 11 111 ec utiiii t the piosisions of this sretiou shall 
Ik null llld sit n d i I ill It liwlul I i the C ibit ■ i othir chuf reveuut ofBctrof tho 
distiKl whiiievti L bill up n dui inriiry iind th it ii v pir i n oi perm ns is oi in in pobfacs 
biuu oi any piitK II I i I lug or blun in i my houi lead building site (t,tbhiu) in preuiibcs 
appuitun lilt u ipi nliiitt sueh bht{ i shaii lu in> bhigdin oi iiurvad iii sillige other 
Ihiu 1 rtoOo 11/ > u II 1 1 u t iiehlbig ishin iiisnliti n of any of the provibioiib of 
tbiis tea, iiuiuiiiivi imos him ithiinfrni uib i siession ind tonslin tho pobses- 
bi in t il per« 111 > 1 1 n wh in tho ( oil i ti r h ill deem tr be entitled tbi n to , and any 

sail bi ughl t > liy ll i s ill iitj l i iv older oi uidirs wfiioh thi Culltctui luis ui iLi in suea 

mitUi must I bn ught sv ihiu shrot mouths iftir thi ixeeutinn of such oidii oi udeis 

u iVoih n,s lu fhi \e iiitiiueo hall be eeiistiued is ptuhibitiuglbi ilion.lion,assign* 
mt ui, ^oitgigmg, ch itgmg or meuuibi ring any bhag or bharc, oi recogoizea sub division 
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[8891 Pn Candy J — Having regard tn the dcci'tion in Pranjttan v Jatshankm 
4 Bnn H C Btp A C J 46 uid tbi obj ctofthc BbigUri Vd (Lcnibi> Act V of 3802),it 
Is d ubtful vvlidhoi the Ii(gi«lttar int nlcd t (<icmpf trim itttcliincut the materials of a 
h >u ic bcl mgin{, to i bhag 

SrcONli AlPi AIS from tliediMisi n of R S Tiptiis \ssisl int JucIro with full 
powot<t it Bioiuh, p inhiinm tliu d-Ktjos ul Rio Sitiuli Kiipuirau M, 
huljoj liii lit! Jad,?e of J imlius u 

CoiLdin ciuditoi4 ot ono rjiklii li \ i]i cbtuiio] dienes ir>tmst him dnd 
in oxocurion itt tchod a ouiti n li ni u Ui v irli it sup istiuduio J ho Colluctoi 
ot B otch theieupon tipplioi unlot sKtion J ui th Bln 1 ui \cb (BjoiI iy Act 
V oi 1863) to idise tho ittiohiiiLut ill i^iii lilt till sill t ousi s to with its 
supcistiuctuio vvis pait ol i hlii4 s tu in >i tiic niiii s of iiiklii Ht^ i]i ind 
Lali Poitip lad rould not lio s >ld i i 1 h no nl iiol fi n tho hh i^ 

The doci 00 holdui withdiow his ci t in mist tho houso site hut contended 
thit ho wib mtitloi to ittuh in 1 s 11 h su| isbiuctun 

Tho buhoiAiiite Jul^e lield tint thj Bliir’lin \ct lid nut proh hit the 
attachmont and silt of too supoi iructu t li th I lus ami io)irtutl tho 
CjIIuMoi s ipplic^tion Lo^iiduit, it hat lom \i 1 tho itt i h mi t of ihn house 
site u ]ahh 11 

On iiipoil hv th I r* illictoi tlic lul'<oc ntiirnod the oi dot oi tho'cuhoi 
din ite ludM 

riio Cyll (tn ip,ili ml) piefoiiil i soconl ipp il 

Rio Sihsh t is« / >/ a/? t/fcar t(i nouiiuent Ploicii ij foi the Appellant 
I Apphciiit) 

Chtmanlal H Setalval and Mxrkvvi h Mthta toi tho Respondents 
(tipprnents; in Soiond Vppoils N is 'Jl‘3 in I '140 

[590] Thu Minoilsciio in f n hen i hifuie i I> \isicit Bunch composed 
oiMi\ andRaMDl J1 who diiftnn^, in opiui n lolciiod tho iullowiDt 
question to i Pull iiench — 

Who hui tho suporstiue^u e of i Inuso helou^in ,5 B a hhor, id i 
bhir tvi villif;e is exempt ii nn itt icniuut t undoi thu pro\i ions oi Bomba\ 
Act'V of 1863 

Lana (Vdiot ito Cieuui il witl KioSihob la 't/t I hiitika Bovoirmcnt 
PItilei' ipptdiocl toi 1*1 \|.pclxant (\pplutnt) Iho qu(stiuu is as to the 
meining o' the woid ‘ hnmtslt id m the Bln dui Ut {^>Jluhl^ kef \ of 
1663; Clicio IS no dispute 11 it uiIn tin Vitllt siti tmiilloscld i ut it 
is contendoil tint thi su)uistiULtiiio ( nlcinicvei ino s lit h> tht lud^nicnt 
cieditoi Sextiii s I ind oi tliu Bl nin B t t Kiiihif tin n it ic n 1 1 a hii ig 
Ol xri> puition oi it Wt suhu it tin tlu mu • lumistc id inclu k in its 
oidimiv populii sense th i site tin huildin on it mil it i| | uitunu its mil 
that none of those»caii hi s Id Woiils m lo li coi mu in tl tii | luci il 
lUDpulai sonsu M ixwoll on btatuks j 6*3 llu il i,.ilaii kc' hi nut luaili 
a distincti n between t,ihh m (site) ml li > uu ti id \s fi tin uii min^ d the 
woid * homistcid, sei \k lurtou s Bim Ijomi on \\*bs*Lis Duticnim 
Johnsons Diction ii> Ic llioy ill i pp rl*rui r itmtion Stction 366 oi 

al in> bhit r bit ni in> u li iilli(, i i I ij i 3 ii 1 i th c,io with Us 
humcstcul iUildi gsilc (sibbiii) n 1 iL i | pii qpiitii ii < i luh -it ci luxn 
iitiguimul u)ntt^)p chtigc t iiiiuiiil n In 1 i t t wui it ll\liw the 
object lud int Dint ibis Act t in^ t p i 1 1 tht i 11 i 3 i ii n t II * 1 ^ i shires or 
rccjgnv d subdiiisiois Ihii rf m d 1 i r,diii i i itvi liii \iii u ii d il ot proitut thi 
siv ru ic >£ hiuiistcA 1 buiidmi. Sites ((. il b ) i thorpiiiui itpurtiiiiut n uppiudiut 
to bhigb Ol ihiresi it ic»t^inacd sub divisnns i bbigs or shucb, iiom the sluie or iiiy 
Ol them. 
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the Givi] Pioceduru Grdo (4cl XIV of 1882) ha? lud down that the house of 
au BoiiLultiUiisf cioiiot be sold 

L hman^allJ SJalml appcaaied for the Respondents (Opponents) —Under 
the Hhiijdiii Act the word ‘hon]esioi>d means onlv the site or land as 
di tin^inshfld iiom the supetsauctuie Pranjivan v Jatsliankar, 1 Boiu 
II C Hep, \ 0 7,16 Tlie ohiect ol tho liht^iiii \ct u is to prevent dis 
membotmeut of e-titos Manohnr v Chvtahhat, 1 L R, 8 Bom , 

J47 Tlio evil whu li Mie At w is to ioui('d> w i-. the cmtiilmont of Government 
levenue The hhi,^]iis be,;; in ilien iitnit, then 1 inds, and the lands beinp thus 
alionatod theie wis i> deuoisu in Guvoinuient luvmuer But the sale of the 
supeistruetui i would not in inv wi\ tuitail the leionuu bertion 266 of the 
Civil Piocoduio Code IS not tpplicihlu to the ptesent cisu [591] her ause the 
judgment debtoi is a bhi^dat lud not an ar^iicultuiist The object of the 
Code Is to piotuct in igiuultuiist, wtiilu tint of tlio Bbagdari Aotijs quite 
di&tinet Tbe Gu|aiaii olhoixl ti insl itioii eont iius the avpiession t/Ziorffeaiwi 
jamtn {bu Iding site) winch shows whit the intention of Govoinmont was m 
usin, the woid liomostoid 

boction d ot th 1 l>li i„ 1 111 Ait piuvt nls ilienation In i bhac,dat If, as 
contonuod homestiad includes tlio nititr'-tiuitnie th< n a hhagdai would nor 
be illowod to i m \u ind stll in tld dilijiidited supeislnuture howsoever 
desuous he might he to d > <-n \\ o lely on tlio rt fei •'iiif, j id(,ment of CANDt I 

Farran C J The quesnon lufeired to the >ull Bench in those appeils 
IB " whelhei tlio supuistiut tuxe ol i, house liulonniug to i * hliag id i bhagdui 
village IS exempt liom ittichniout undot the piovisions ot Bombay Act V of 
1862 

1 answei tho question in tlio iflumitive The lonsidentions whuh may 
be uiftCd in suppoit of an attumitive oi nogitivo inswor to it aio so fully set 
out in tlio rofeirint judgments tint it will bo sufhtiout loi mo hrietly toiudicata 
the salient points which, in luy opinion, necossarily letermine the meaning 
which ought to be put ujion the statute 

Tilt enacting si (lion upon wi iih tho question arises is (section ll as 
follows — No poitioii oi a hha,s oi shue in any hhigdati oi naivauaii village 
other thin a retogni od sub divinop of such bhag or hut ohall be liibk to 
sei/uio scquosiiation attichiutnt 11 silo bv tho piocobs ol anv civilCouit and 
no piottss ot ‘■utb ( I uit sli ill ho tiitr rod so as t i oauso the disuieinbeiniont 
from iu\ siifh hhag oi shut oi rn giu/od sub division thereof of an\ home¬ 
stead hu Idin^ site iqal han) oi lueuiises appurtcu int oi ippendant to such 
hlidn or halt Ol IOC igni/’cd sui> division tlioieof Thu object of that enactment 
appeus ti m th « pieinihlt oi t r- Ait wluth stitis tint it had been found ^-hat 
the jieninioiiu ol the ttuuie kntwu as tho/i/tagdzn ind narvodan tenures 
was nidirir, no h\ tl o inn a rg jiac^ite of attachment and sale by civil 
piocohs (f tu Ik nioilcads uul building sitp'* f^abhin) appurttainingor appendant 
to the ( JDS I Piu I h i,,s iiid Ih it it v is dtb labli to pioveiit the alienation, 
assignment [592] moitgigiuj r ti itgiiig oi incumbcimg of any portion oi any 
blng Ol of II \ htm ti-xd building siti ibh in) ot premises appuiteiiant or 
apptndint ti o \ I 1 A.( The blng and its humosioad and gabhan and 

pioinists in ii ii(d i iii 1 onio,.oneous wi jle The object was, thoiefore to 
pitsine the tmn kno mi is tlie blng tenuii wbitb was ronsideied to be 
eudan,.<eied b\ tli lisuioiiibeiment of tbe hi mogeneons whole cxused by the 
lucr isiiig juaciKi il ilUtI uient ind sale by civil process of, «»kr olta, the 
homesteuis anu huii iing siUs ippuitlining ind ippendant to tbe bbags Tbe 
reason for tho tiiacirnont as uistinginshed fioin its object probably was to 
proteot Goveromeut lu cuilooting the revenue trom the village. The matter is 
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fully distaqaeil in "^anohar Gancsh v Chutnbhai I L B, 8 Born, 347 With 
the reason which led to the pisbing of (be statafe we aie not (liroctl> concerned 
The object of the Act should howH^el bo borne in mind when consideiing the 
meaning of its severil clauses Th if object is carefully sot out in the preimble 
which I hi\6 lead Tt is I think woithv of notice (bat it is stated ni that 
preamble that decree holders wen m the hibit of ilt i< tnn »tlie Iioiiio«*oad8’* 
ind the gahhan or village sit'-s W< 1 ivo no tnidencc 1 oforc us is to whether 
when they attaclied sites upin ubch buildings wore eiocttd they attached 
both the site of the house ind the hnii ling upon it oi onhiied th iti<-elves to 
the mere site but^sooing thit it is n ist pi ihiMi I dioul i sa\ almost cor 
tun —that attaching oreditus when vikiif, sitisfution of then claims would 
atticli the whole at that time wiihM isset rf then debt ts in 1 no! merely 
one of its eomponciit puts T tliink tl i we uo lus^^ib din issiitnin^ that the 
piacrice was to attacli both site in Ibud lini, wht n tho si w is builr upon, 
ind I eoiiclulo that tbe friiruiis f th \rf e k n>, 1 i in ipi lop nto word to 
doacilbo the composite issot itticf I use 1 tl o wi i 1 bemesti 1 which we 

find in the preamble i poeulnily ifiniruf w id to IcseiibetiiL iwelling- 
house f f a Hm lu hou-.o hoi loi ol tlio cu!ti\ itiiif, eliss If Mi it ih its meaning 
in Mm pre iiuble it shoull I hi 1 hu tl e siino me ii n i vnedtoitin 
bhc h >dv of tho eii letmeut niiloss thele \ r\ tiom lois ms to timernti ir 
In my opinnn tluie i‘> ii itlimg ii Mu [S9S] holy of li \ct t sli w tint a 
iiffLient nmining should hi is-igim 1 ti t fi itn that which most niter illy 
attaches itself to it in the pieimblo 

Now ir determining the mom < f i woid iisef in i statute not being a 
teim of art wo oui ht to assi,^ii ti it its uidiiuiv n itui li rn popalit rneiim g 
In ^enei il st tMil is uo iicsunel (o isc wills n then pc|ulii sense 
1 UL qm*to iuIqu'> —M i\ aiU o i St ituti s pa„i t/r lb s is i wtll tstihbshed 
rule of cousti ue non In t olli qui il 1 ii 1 e U) h ii lly dout t th it ui uidiiiary 

educate 1 Biighsh u m spoiki i^, of a honii sf id w ul i inron 1 to e\| it ss by the 
word both the li nise itstlf n 1 its in n u li ifu uii unlin s not jail ijii itry 
detinituly determmed in iiis uin 1 I’ojiuli dicti rimisci. t lUiK assi u tl at 

tjuariiiq to the teim Wibstei hi tel its (ho \ luls liomistead vud 

1 ome ''ill iiicl niterpiets thiinto mom the piaci of i iiitna on house the 
onilosuie oi ground im neliately conn elt 1 with the n ansion haiiiistoad 
ho defines is a farm with (lie I uil lings upsn ( ih mesteid Lathams 
Diitioiiarv (foundo 1 on Told s lehrs ml cl fa ns it is llriuostill niiu build 
ing about a house r >fin^, the | issige fiom Dixdon whuli his been mteiied 
t ) - 

'Buthii 11 o 111 ] h iul t id II1 tl I t ) til 

And luiks XT {i m th i 111 uititi i l i 

and that from Oarlyle s 1 roncli Hevolutioii Pt in h i Cli \ II Jhii liaidson 
does not refer to stead as one of tho c >mp unis oi hoim hut he quotes 
Cuwper as to itssvnonym homest ill \n 1 huncstil! tliitchol w tl li lyos 
Tennyson speaks of tie smouldeiuig hoirn sti id In cIissuU I nglish 
‘homestead is, I think clearly not i sod i txelisivi rf the buildings of the 
home In Wharton s Liw Lexicon and in Stroud s tho defat ition of li mestall 
IS a minsion house ai d Webstci givi<= it^ lofiil it,iJ facitioii as a pothun s 
dwelling houbo with that part rf his landed jioinrty wl le! is about ind 
contiguous to it We luvi not boon itliiicl to ini 1 nglidi wiitoi wha uses 
the word as moaning the site of a house to the exc'usioii ui the building upon 
it To my mind ^t conveys the laca rf i muiisiou ot the mote huuielv kind, or 
of i farmstead, with then ooi tiguous buildingsi and curtilage and I think that 
use! in connection with a Hindu [894] lesidence in a village it includes the 
site of the building, the dwelLng-bouse, the trees, wells and shrine and all the 
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anpendapos which to^athoi omstitafe the usuil aunoundinga of the oidmaiy 
Hiiicfu villi^o home 

I am not sati<>he1 that oven etymologic illy it mcuns the site of the house 
exclusive of the building The lattei coin])onent of the wotd (from the same 
loot as the Litin star ) i ithor donote° something fixel ut stable, tiie fixed pi toe 
of the home as distinguished tiom a nomadic res d ttco and it is oxideiitl'v in 
that sense thit Woliilei iiit iprols tiie sord when lie don itos it ‘ the piiceot 
theiriinhion Tlie muauiig \\huh he issigns ti tiimstoui makes tint 
Biifhoiontlv cleir Tiio pltce d tlie home lud the site (fitus; of the 

house do not appt ii to mu to bi s\nouvmous lajuussiuiis Ilt^mnl gu il con 
niderations ue hovtevei J think >nt of pliici \lien iiitcrpieling the moaning 
of a woid used in a l«„i''litivo iriutinent II \ ni i bitk to the ut^mologual 
meimng of in Lupbsh v\oi 1 you o tc n find it wi loh dillenng fioni its piosoni 
accepted SI iiific itioii Such Inmg is 1 c*niictive the idin iiily accepted I oth 
populai and le,,il me iniiig of the wuicl T can hnd ruthinf. in the cnitext, scope 
or ohiect if tlie \ct uiidoi con ilui itiun which sli mil in lu o us to hold ^nit 
the Ligi'-laturu iiitcmiod t> use it in in unusuil ml unfimil ii’sense 

It is sugi,ostr 1 that theclfoct if tins mte r| i c t iti m will hi to piovint i 
bhigdii fro n pulling down his hou'^i iiul snlluv the malt i ils n oriuitci 
build 1 new one i do net hnltlnt sii h i pioc tin, i fcii bidden b\ the 
Act and even if sui h i (>in tqmiun fl w id iioui oui i thug 1 doubt wlietliui 
it would be sulliLiunl to jiistih us u ittuhiiin m unusuil mi luuig to a 
well known won! 

The fiot thil th ti insUt 11 of the \ct iindorstood tlio woid as me ui np 
the* silo of i ho ise ml mistransi itod it do s nit iflect the* question The 
oftenl tianslitnn si m \ct h is is jointed mJ halaiklif^ huitchandia 
I L R 16 Horn 6H9 no k’isl itivo foico oi sanction 

ft IS unnocissm foi ino to lefei to the sovoiil e isis detidoi iii lefetenco 
to the \c t It IS idnnttol tint the muunng oi the [595] woid unnaustt id 
has not elircctR tome in dui tlio consim ialien of tin Coiiit oi hu u ]udici illy 
deteirainecl In Bi >aih tin o cf tin piedecessns oi the \fasistint lud^c fimi 
whose deciorin tins ip)) at is hioiiglit intoiiiioted it m iccoidauce with 
m\ view 

Ijisfh it cannot he snd that tlie intoipiotituin which I hive indicated 
ill any waa defuata the piofussed oh|oct if the Act Rithoi 1 should sty that 
it tends to advinco it The utmost wl eh can he iiguod is that that inter 
pret tion is not ibsilutoH mcossuy tootiect the purpose which the Legislature 
bad HI view Bo inueli tui.> b* c >nceded but is 1 haio and I think that its 
tendune is to acivincn the dec lucid object of the \.rt To me it anpoais to be 
a dangt o is pi lotiec t ir a Cnuii f 1 iw to endeivour to find i leeondito mean¬ 
ing in the win Is of a i \ct of tlie Legnli^uto hociuse in its opinion the Lcgis 
lature Ins tspiossed moie thin was uocessiij to efiect its purpose 
Parsons md Ranade JJ We concm 

Jardine J T coneui withUie Chief Justice on all points, and would do 
so eilenth w i it not th it iftei jud'cial lehate this Binch is not ail of one 
opinion The w irl homestead is a hou lohold worl and much like other 
such words u-ied m kipision«i and deeds about dwelling lierusos No luthoiity 
has been showr e thoi in the Iiw or the languige for treitmg the word 
“ homestead as h nted to th i site, ind leav ng out the building used as a 
home 1 will fiist dml with homistea/1 as i term of law Fiom the law 
dictionaries of Jacob and of 'vbarton we find that homestead liome8tall~ 
mans-on and then Webstoi tells ns that in law it means ' a person’s dwelling 
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place with that part of his landed property which is about and eontiguous to it" 
the courtv >r(1 or curtilage. The first inquiry la, what does " maosion ” mean at 
law ? Mansio and domus are found in Domesday; Kenelm thinks they may be 
distinguished (Libri Censualn. Introduction 77) The woid oouios through the |||i 
Norman French like the word manor, with the sense of sedes, an abiding place. 
Manetlum dti'ttur a manendo secundum excelUnttam sedesmnanu fixa etstabiUs. 
Tlius says Coke of Manor : and then rcfort. us to Braeton, Fleta [596] and the 
Mirror: “in these ancient authors a oa shall see the ditterenoe i/Wcr »taws»o- 
ftpm,vtllam, et nvinertum" (Coke on Litt., .OS a) The great lawyer deals fully 
with tlio subject when treating "td Hiirglarii ” (Coke 3 Inst, 64) Tiie indictmenli 
saitn, Domus mansionalts, a mansion or dvielling houso. 

“ Domu<i manvonalis is divided into two h'anches vtz , the inset odifieeff, 
as hall, pirler, buttiy, kitching and lodging oh imhtr', Ac , and tho outset build¬ 
ings, as barns, stables, cowhouso'i, ddities, Ao., ail the^o are paiotlsoi the man¬ 
sion house, and will pass by the name of dotm s manyioniihs ” Again, " Our 
ancient ‘luthuis and old records did expiossn huiglar^ under this 's^oidhamsvkne 
or hnmsokne. This first is derived fioni t wo Saxon words, nr , of hnm, that sig- 
nifioth 1 mansion house, domus manswnalis, which to this da\ woc.ili oui home; 
and suckne or sitecen, that is seeken, as much as to say. a*, to sotk a man in his 
house to shiy or rob him ” Agiin, “ others den\e hamso Kne fiom ham, which 
of both sides is considered fo be a mansion liouso " Like also quotes the 
Mirroi " car diott ed qiie ehpKcun eyt quiet en ton host<l " The whole pa>>suge 
inquires etudv, as aUo f*hnptiii 15 ot Buinmg of houses, wheiuo it appears 
that Fleta uses the woids tfdes, and Britton using tho woid m.insioii as altered 
from liiLin into Norman Fiench cills it meason and tho Minor matron horae, 

TI iwk ns 'I P 0,129/, wilting of Burglar\ follow sin most things Coke—" And 
Sii lllvviid Coke seems tv) say, that tho Imsikitig a cluirth. A:* , is, ihoreiore, 
huirtl.iiv because tho church is tho man4tinn-liouso of God ” Br’ttou’s words 
about Bourgo\souis (Brit, Bk 1, Ch 11), are pqhscs ou autit niesouns In 
another pi ice (But, Bk 2 (Jh. 9, S 6), ho varies tho spelling “ ptiiietpal 
mautr ou mies ” winch Nick.ils trinslates as " principal manor or ni insion ’ It 
would Hoom theso totms apphed thou to the houses bought by farmers, free 
tuon, HOC villeins. 

Ill Tetiiios do la Iny under tho word Mtase, maison and mansion uro 
treited as tho sime French word, “ w'hicli is no other but a place of abiding 
and h ihitation ’’ But while “ house” means [597] only tho matter of building, 
Mtase or messuage shall he said of all tho m insion place, and the curtolage shall 
he taken is paicel of tho messuage In Bio. ko wo find Notu Anno 3 Kd., 

4, Fo. 3, Fiiit agre q<ie tone jioet eatre parcdl dun uiosso (Br, Abrid , 151) ” 
la Sury V. AUton Vtqoi, Popham, Id6 , the plamlitt declaies tluit he was 
possessed of the rectory of M in Barkshiro of which a curtilage was paice' “ By 
the name of niossnago tho garden and euitclago si all pass ' (Plowdcn Folio 171 
a^ This is Cuke’s view, Coke ou Litt., 5 h and though in the Note bv 11 iigtavo 
we are referred to a contention that messuage extends to the cuitilagc, though 
not to the garden, but that domus only comprehonds buildings, this h\o gone 
opinion (WilliamsBeal Prop of Corporeal Hereditaments, ji 17) is not tho same 
contention as my hrotiier CaNOY fnvoms. 1 can find no suggestion, even in 
the law that any of those words sign fving place of abode was over thought 
to mean onlv i>he soil down to the centre of the planet in Chapter 7 of Magna 
Charta we find too widow’s qnaretilins fur dower (2 Inst ,IG) —Maneuitn capi- 
tall messuagto matiU sin, per qmdiagttita dtei, winch Coke trunslates—” She 
shall tairy in the chief bouse of her husband hy forty davs.” Ho means the 
capital messuage of Glanvill (Qlanvill, 131,155), which is the manorial house. 
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or best- of <)overal manorial houses and might even be a castlo See Doe dem Dote 
Btddfll Ad and Bli, N S 6S2 and iJomtntts Get raid v Domtnam Gerrat d, 
1 Lnd Kaym 72 This law viould bo unmeaning if the word, Latin, Fiench 
I oi Ijf glisii used foi house and home means onh the ground after tho building 
IS la/ud It 19 used in the old Ahiidgments and Boports for the tenement to 
wbub attaohou piesciiptiou for common as in the mure tetent cases Hockley v 
Lamb, 1 Ltrd Itv^nl 72b Dmtrifn v Selby, 2 Loid Ba\m 1015 Also it is 
said in Luglish in 3b Liu in the king s Bench Tho house of ovei\ one is the 
propel I luce to pro>ierve I is goods (Poph iin 62) A widow, possiblv burdened 
with a vnttrt \a tmn, never could he housed on i. biie site in the Ilngland of 
lohn or huie in India undet the law oi imuntenuuc The c imp is for 
[898] w indeiBis an 1 strangeia and pilgiima us ippeitb by tho casos on tents 
and Inotiis The heimit hid Ins uli and the outliw went to tlie gieen wood 
As a gonei tl rule we m iv sifeL follow C iko whosiys (t okt on Litt 6b b ) 

'* Uuuse mi so oi in iison called in leg ill Litiiie iiiest-ug uiu contiiuith i-> hatito 
been said, the liuilding (uitelat,o, on bird ind J is^unied before 

from tin livv ilictiuiurios tint liomusteid i i tonn ot law is nuch the binie 
as ni inbion Tliosc wriluis ippeit to me bonui lut by whit Like Si>B 
tibout homo 

No use of tho word humostoil in in\ *'tituto jt li^al iuthuiif\ Ins 
been shown us I infer tluitloxc tint it w is u< t nuch usid in wtitin s 
We know tint Jjitin ind N iiiiiaii lieiich consh uUd fii t long time the 
languigiTof the Louit-'] Sii W illci Scott \\r tes lu Ivanhne At Cruit 
and in the castles of liiu groiL n ibhe win le the p mp ind Htitouf a Louitw is 
emulaled Nuiirian 1 tench was tlie ot ij xuiguige einilo^ed and in Court of 
Law the ploidin^i and ]udgnientswetedclivoied in t lie s ime t n^ue Black lone 
L IS some d quout rom iiks on tho 1 t^ch phi iso wlitiob> the Queen ssents to 
laws Lveit iltci Stales hid tivin up Noiiuau i >LUch undet the Common 
wealth Sdethii began igun under Le H >\ Llniies le 11, cilling himself 
“ Jades d I dilnu lempl , Lendns in his cum us title pige lud of ccuise 
called I house a mease ot moason in his biick letter lepoils « g, ^tvilly 
Hamutm Sii , 79, wheie an enclc ure of ci ranion was uguen bid - ‘ Qutane 
dxt que %mnua’im est auncient nuason mqw qut \on curtil dge ett straight ’ 
Bvtn undbi Vutoiii phi ises like autrifots acquit ind cestui q le it list aio hoard 
in htr CouitH at d when we soiich Mie Abrid ,monts t ir Llush ind and Wife 
tho title IS Bunn and F mo No wunior then tint Coke wilting in Btiglish 
bad t) oxplam liuw mansion mo int the hv/ine luo genet il words lasted long in 
law sudiastnf lud Icnimuit ind detnm somog t tnodibed b\ adjectives and 
othois alien d in common discouiso but nut much in law Mansion and messuige, 
ha\ 1 think u it ilteieii as tern s sn ce Coke d< bm d them, although ' dwelling 
house is now geuetaliy adopted in indictments fur huiglary and horacstall is 
treated[S99]hv Bub ell 2Bu s onCt Bk 4,Cb 1 & 3), who quotes Biickstone, 
as includmj the curliligc But mansion his ch ingcd in common Ube since 
oastlos ciused to U it has twi meimngs is Litham tells us—* Loid s liouse 
m a manor rnauoi house manse (' eiice when used in a more general sense 
as a place of n sidenco it always conveys the idea of a place of magnitude and 
tropurtanct) al do house ‘ Messuage ' has become purely technical, and 
thus ' bomeatoi 1 ncA being needed in a law where ‘ m insion” and messuage*' 
have long been debned has been left to literature I think, however, that if 
Coke had bought a f eebold abode as a homestead he would have been startled, 
if the vendot had rotne next day with masons and carts to remove the 
materials ot the bouse The only instance of which 1 am aware of the law ignor* 
lug these materials ib an argument m 1659 in Hill v £t»»mn 0 , Sider, 17 that 
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a cottage is different from a messuage, and is not of any account at law, and 
{quod/lilt ecne&sxum) could not like a tnessu igu be the object of a coniiuon 
recoveiy Cottageis, gui onttmiia et out til gia teiieant, were but little above 
bondmen, and 31 Elu, Cap 11, had boon pa->bed to utop the tncieased 
building of (ot<'age Bee Coku, Coke on Litt, 5 b 2 Inst, 736 These things 
pel haps expl iiu the aigument 


“ Uumestead,” a putelv Saxon \ioi i, mouitsomutlnng better thin tlie huts 
of the dep>'eb8ed and enslaved etas es s j i ittiu * on tin lor I s w istu or boidet or 
(urtilege, and aftei the Guuqutst must hwe meiiiit soinouhing not s > grand as 
the lords ibude, iither sucli i pliou is u 4toi(l\ IrinkoUiu might in 
Shikespuaios phiase stall himself in ur ifiuiholdit mir,lit establish is his 
home to have ind to hold tor Ins cniliien foi >10100 of tb ->u uiiidld class men 
had ju Chaucei s time cimf ntible I om s lik' tli > loiii s rctve 01 stowaid — 

‘ Ills wctiirg ivis fill fi>rt up u an n tb 
Willi f.1 III trci s hid wi i iv i his [lui 


1 am 01 oiai ion tiion, 1 hU is i aoi 1 nl liv\ lion i slo 1 1 mu ins the s uno as 
mansion or messuige irid if in insi m is lot si itt-l\ m 1 tncs ua h ti o tc ei meal, 
and tmij possih^V «onlioed to thi [60)1 m Us 11 1 lU it v Lamh hIi <«p/a) - 
It 1 in ip|iio|)ri itu tuim (ot ^r^ot s fnm^tbid in Ii lia ‘s>r M U Whsliti'lP, 
who di itted 'll Act wiimiv in 11 non mi the 1 w Hi niiit hive kiioviu tliat 
fhesciiolviH Cul bi ) iko h 1 1 I mild it riuet s-, ii^ 1 1 oxplim as ucli i,ttiiislite 
III lusi m ind tiic touna jiitiiiiiotn il I ousu pnnciiiil riiossuigo , in 
Unit mil iVliuu, Colib U L lik *3 t li 1, PI 4b and 111 V\i i Ik id the 
V >1 1 hill Used as i pi ii L of ibo lo 1 i iin in tbo li Usu in 1 g iiui n Hk 5 Cii 
d PI HU, C lob Bk 5 L’li j Id jilt Tt Aould Inve b (u ob\ ous to a 
iiwvii of such V III d Icnmn^lliil tho i In ises ot m usod by us in juog 
iiienls such istunily li >uso, ant 1 sbt iI bouse dvii llnir house 110 too iiitxait to 
bu used III isritute, is we si 0111 M lu laJ i \ Dumah 1 Hen Ij li 72 0 I, 
Wilt le Chief iustuo Pb\C 0(K firtiiilis dHtin„uisius the dwelling I oiise ot the 
fituilv tiom dwilliUn houses whicli helong to iii iiuestoi, as a mi 10 luittoi if 
mvestnient 01 pioductuo pi ipoity Tho win t mbeud vtz lunie tail, sjcms 
exiot e lough, ispooially as tliuio is i> tail dittcrence botwetii tlie legal 
meaninp and the common 

1 think tl it rin utcbt iiKU w uld sw ly tfiu L ^isl iture in ihousing woidsto 
affect in Indian people Mtboiidit iins tiom Ln dish coiiviy viicin,, aie usid, 
the Act IS t} goii ru peisons uridet Utnluliw, iiid tlie liv makers kniw quite 
wtU th it the need ef a t luse is a homo it 1 '' senses of th it w nd is iindet the 
saorod liwoneuf tlie h>iv sotinS ilidi aiu cb inted liv t\ti\ biue/e lot 
Golebrooku explains tbo haying of liitmkiri tint 1 \viteis i lionie, bv thofict 
that the sacrament of matrugo is tli giboway to tl e gii it 01 le of gi ih ist i« i e, 
holders of housns, to whom thoieup in ttie geti log of i son bi c niios a dut \ leading 
to union with BraVma, M luu, 11, 28 4s idwtllmg houao in Un^liud is hsed 
with the notion of dowei at d free bench, since the Gluich fi tuiel diom on 
our law, so alawyet can never tliiikof the ludt it dwollin , ixn it Hb a 
resiilence where the family must lie nniutimd The niuision is not to be 
given away, and not wantonly to be spii iqi. Kat v ly in 1 Im 1 ires th it a man 
may not give aw iy his dwelling house, C nlub Bk 2, oh 1 S 3 PI 19, md m the 
case cited abo' 0 Sir BaBNES Pe icoc K a I pts the view th it he must rest i v 0 ‘ one 
[601] house, without which he himself 01 his family might want a dwelling." 
Then Jaganatha ib quoted on this tixt as showing ttiat house ' is meant 
Ecnerally, comprehending a pond supply mg water for t onimon use or tho like the 
meaning being, adds that learned Chief lu tice, that whatever is appurtenant 
to a dwelling is to be retained with the dwelling ULere the widow has a right to 
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abide: and Sir B. PEACOCK added that be did not remember a case in which an 
atteiniit iiad ever been made, hv a Hindu aon, whether natural or adopted, to 
tuin his mother cut of the houae in winch his father left beratthe time of his 
dealh The uuthontiea I have cited support the view we have come to, and 
which I ho Chief Justice has expre‘.sed for us about the courtyard being included: 
and also our view that “ homestead ” is uaed as including the fabric, since the 
other view would be highly leiuipnant to the general law. 1 come then to the 
opinion that " homestead ” is used in the Act as meaning a messuage, which is 
at the same time a maDsion-huuse. 

But there is also some difference of opinion about the present meaning of 
this woid seomii gly dropped ous of oui law , and now 1 pass from the sages of 
the law to the niasteis of tho language. Now there .seems to be not one who 
uses homestead as meaning only a site, pist as there is no authority for saving 
that" wonirig ” and “ ))lace ” in tho passage from Chaucer mean only sti?ts, and 
not locus or positus, Longfellow has a fine pictoiral passage in Evangeline— 
•'Day with iK bnrdcn and heat had departed and twilight descending, 

Ttrougbt hack tho evening !>tar to the sky, and the herds tu ib< homestead.” 

To use Ceke’s terms, the poet describes the inset and the outset, tho herds 
of kino being milked in tlio farm>ard, the farmer at his own fireside It would 
be foolish to hold that tho cows were to get under the foundations to he milked. 
There is a passage in Bilas Maruer where George Eliot brings out the meaning 
in a picture of a rmal village— 

“ Twiror three largo buck and stone homesteads with well-walled orchards 
and ornamental weathercocks, standmg close upon the road and lifting more 
imposing fronts than the rootorv. which peeped from among the trees on the 
othei side of the [602] churchyard, a village which showtd at once the summits 
of its social hto. and told tho practised e\o tliat uhere was no great park and 
nianoi-house in the vicinity : hut that there weie soveral chiefs in Kaveloo who 
could farm quite badlv at thoir ease.'’ 

The iihrnse “ brick and stone homesteads " shows the brick and stone to 
he pait of tho homestead Our mothot-tungus like Magna Charta is our birth- 
right; we lirojpht it hero ; it shall not ho explained by Gu]arnf! But it is a 
fair test of the meaning of an ancient word as it is of an overpowering statute 
to inquire, lias such -i thing ever he^n seen or appioved before? If not, I 
would in tho sedate woids of Bir TlHiMAR BuoWNK about the two-headed 
snake “crave leave to doubt until we tievo tho advantage to behold.” 

As our coneliisirns arc atfecteri h\ the methods we use, I must add that, 
in n \ opinion, tho Gu]srati translation is no more a guide to the meaning, 
tha, a transhtion of Coke would ho to h'na, or than a translated judgment of 
Sir fllcuAKl. ‘WesthopP would be to a lawyer whoso wide learning and deep 
reseaicli pul us in mind of Cok('. In (jwen-Erhptess v. Moaanlal^ 1 L. B , 14 
Bom., 1'.19 an extra jiuiicial cpiiron, although written by a learned jurist, and 
made into-i State docuinent was not treated as any autlioritv on the legal 
meaning o< ni cessit\. Much less then can an unskilled person define a term 
of law, on which att(>r aigument wo are not all agreed ; although, as the case 
of Prohibitions del Rc'v shows, the decibion of causes is committed to the 
Judges on ttie ground that by long study and experience they can apply the 
artificial reason mid ludgmunt of the law. 

Candy, J - I'i.o further argument in this case before the Full Bench has 
not removed the doubts expressed bv me in mv referring judgment 

For the argument amounted to this, that we are bound to construe 
the word “ homestead ” in its ordinary popular sense whjcb must mean simply a 
house, and that the decision reported in ibe 4tb volume of the Bombay 
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High Court Beports was no authority, tlio house in that cjise boing ex hypolhesi 
not a “ hnmestetfd.*’ 

C603] As the facts of that case liave been apparently misunderstood I will 
briefly refei to them. The house m question was built by i ueniber of the 
bhagdar's family on a iiorlion of the viUq'o site tppendant to that bbag It 
was atbactied and sold in executi >n luoceedings, iind the bbagdar then siud the 
puichaser to compel him to rorno\o btio nousi Tlio detonco was tliat tbo site 
of the bouse was nut part of the bl ig but ibi>< fact w is found against the 
deiondant in both the Subordinate and Distnet Courts Tbo Cind Justice Sir 
B Cough md Newton I , on the I iclsbiund siUt * H\ the Hli i *daM Act it 
v;as not competent tothu defend in* to ))'iicli ise inoie tbiu tin. mat ends of the 
building The Act prevents the d* 1 nd lut I'quiring anv rij-ht in tbo gabhan 
or Wckda " (enclosed ground) It tliesa worls b wo auv moirnng it dl they 
roust tneon that under the speci il piovisions of the Bb igdati At t pi ><ess c luld 
issue for itticbrnenb and sile ot thi mi*-enils ct i b luso ippuidiut Co a bbag. 
If <•* hypolhesi ^be cise did nit fall witbin lb j spt,ui il ptovisions f tbo IJbag- 
diri \ct, then it is unpiS'tible t > undei-l ind tlie dnoct n Itience to *bo Act 
SrB CorcH ind Ml lustn o Nl.WiON were lu l.os whose inti ipid itioo of an 
Act cinnot lightly bo ignoiod 

Noxt, as to the or tinny popuhr souse ol too w )rd ‘ h me-.toid, no doubt 
M ivwlII siys fp 09' ** In yeuoal statutes no pitsumed t > u*-! v\ ids in tlieir 
pnpul tr sense nid then bo guo.coiiiin e\ options ind pioceods \p 75) 

“ Bub It IS in the inteiplot ition of genetal woids and pin ises lb it t'e piin- 
ciple of striitly adiptiiig the nieiinng fotlie piiticutu sdqeit n ittii lu refui- 
enoo to wliub the woids iii us d flints its n » t iieqnetit ipj lu ituui 11 iweier 
wide m the ihstracb, they iiu more or 1 si disu, mo uluiit oi lestiicti n cr 
eipuisiuii to suit tiui subject lo itl i \V Ini > expre sing tiuly enou,.,li an that 
tue LepsI ituie iiitcuil, d, they fitqiuntly «\pu s tuoie in the i litiid nnunttg 
an 1 uatuial foice and it i noLcssaiv to L,iye *buiu the meinii g wimli best 
suits tin scope ind objtct oi the -ti*iite witboui extending ti giound f it< ign 
to the intention It n, tbeiifoie, i canon ot intcrinot I'lon t‘ it ad words, if 
they be f meril and not expiess itid ptou c, itu lo be ics'iioted to the htness 
of tne matter They iie tube cniist>nid as jinti [6041 < ul 1 * if the intention^ 
be paiticulir tbit is, they must bo unUisloidas us'd m le/ticncu to the 
subject matter lu the mind it the B gislitnie, xml stiuily limilid t i* 

And again, page 96 ‘ Ii is, therdoie an eslablislu 1 rule >1 (onstiiic*inn 

that general woids ind phrises, liowo’ci \ i Je and e m prolu tisiio m tbeir 
literal souse, must be construed as stin ly limited to the inimediato objects of 
the Act, and as not altoiing the goneri* unnciplcsof the 1 iw ' 

Now the primxry meaning of " hoinosti lO must bo ‘tlie pi it-o of tbo 
home ” Stead IS a totally difloreiit wotd flora s/all, viJi dictioi ams persirm , 
and whatever oonaection tiieio m ly be in stead with tbo toot st which is f >und 
in words like the Lxtin voib stiir^, it is obvi uis tbit the idea of hxutnoss and 
stability is more easily conriO''ed with the situ oi pi ice, winch cann »t bo moved, 
rather than a building which can at any time bo taken iway Slearf is dciived 
from the Anglo Sixon sied* and its Inst meatnng is ‘ place in gonci xl ’ *' Fiom 
tins sense," says Wedgewood, “we have homestead the home jiluce, bed* 
stend “ And in Storraonth’s Dictionary I find " HomesUal, the around on 
which a house stands, and the enclosed qtound swronvdmq H ” Then, as to 
the classical use of the word, the yvugbt of authority is doubtless in favour of 
the inclusion of dwelling-house. Vs to its legal sense I nave been unable to 
find the word m any statute of the British Parliament, or ui any Act of the 
Indian Legislature except this Bombay Act V of 1862 In the Homestead 
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Acts of the United States, as I have shown in my referring judgment, the 
word includes a large tract of culturable land, which in the Ait in question le, 
it IS idinitted, quite outside the " homestead ” 

Lastly, as to the popular sense, 1 venture to think that this is so vague and 
undetiued that it offers us no leU assistance With the greatest deference 
to the opinion of my Itarned colUagues I doubt whether the only popular 
sense of the word is a mansion with contiguous buildings and cuitilsgo 
That no doubt may be one sense, but 1 think that the populai sense is even 
widtr As an illustrition of what 1 mean 1 append to this judgment a 
cutting from the London 1 imei of 14th Odober [0O3j *895 Ic is a review 
of Mr Walter Lawrence hook lately lubhsliel, ' Tho Valley of Kashmii *’ 
The levicwer say s ‘ It seems douhtlul w hi ther the Kashmir system is not wiser 
than that of British Indii in so far as the K-inlimii rultivitois are denied the 
light of selling then land ^rtulg on the adviieot Mr Lawrrence, theKishnnr 
Goveinnient has deiided that tin title giyen by tie new setthment to the 
cultIV itoia, heretofore seifs may lud he ihen ited bv sale ot moitgage This 
meins, oi course, that the Kashiuii culnvatoi will h lye to pay a Inglur interest 
for boriowed money than he viould hi\o to piy if be roull phdgo a first (lass 
security such as his homntead Mi Liwiotue w in pti teeth aw oe of the fact, 
but be considered tbit high intoust was i It e\il tban tlu^ i\{ lopriation of 
the cultivate rs from their 1 ind if tiuy wcit allowed to alienate it ’ It is 
obMuus that tho yyoid homestoid is hue u^ed in i widopupuln simt meiinng 
^ ancestril lauds Thu title guen by the new settlenent to the cultivators wrhiih 
' cannot be plodgid as seiuiity foi diht is tlio title of the cultivitcd iind, not of 
the ni insious The evil mt ntioiud is the expropiiation of tlie cultivators fiom 
their linds not fiom their housf s Of course I do not quote ihe txliact for any 
otliei puipose thin to show how the woid is ustd in i pojiuiar jouinal of the 
present di> But it is i striking instince of the wident ss and vigiK n( ss of the 
populir seuRO of tlie word. Inbiuf, itis i faini, but that is just the sense 
which IS excluded from the section now unler eonsi leritiou, which deils with 
the (urn land mother words A*- lu ilhistratirn of tho way in which the 
ibeauing ol tiio woiel \UaA h is ho« n developi d from its primuy sense of place 
^ a fam, 1 may refei to J-amioson s Bty niolugical Dictionary of the Scettish 
^ingu ige (I8H2) w here tho aiitlior undoi 'stead steading, steddyng’ gives 
fust till pninuTy mi imn of efreu/ ind qu >tin„ Rud liin in s lys that it is com 
monly taken foi the! miulution nr giou id on whut a house oi such likes* inds, 
oi tho trub 01 impiob ion made* intheeaiHi md appearing when they aietaken 
awav till n come''till secouility meai i i., afiinihiuse indollieo, ind thirdly 
the- word is used foi a f inn itself 

An ipt illiutration of tli* sense in which tho word hnmi^teaH his been 
intorpi* ted tn t/if v^rv Act now under eonstdfntion ts to [606] bo found m 
Badem 1* will’s Mu itl >1 tno Luid K venue systems and the Land Bevtnue 
of Bntif-li IiilullhS3) Tiie lo lined author writing of the hhagdari and narva* 
dan tenur s srtys ( p ')S'>) ’ Tlio mam object of tho Act of 1862 was to pre¬ 

vent confiision being introduced by the sile or mortgage of the sites for 
habitatiiin 'f. hliin) and tht hotnt stead land hi longing l> each shaie oi bhag 
{apaitjiomth shiti in the villnae land), and also to prevent portions of the land 
other than ne ii/ed shares being sold, and so obliterating the ancient and 
recognized divis | ^ jnd sub divisions ” The same passage is repeated m the 
edition of 1892 \ >1 IJI, p i?6H the wordsin hrickelsbeing omitted In both 
oases the sense is the hsme it is evident that the author like SirB COUCH 
and Mr Justice Ni w ion wis rlearly of opinion that the Act did not forbid the 
alienation of a bbagdii s house apart from the site 
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Ono word as to tho official translatioc of the word ** homestead."—Of 
coarse it has no legislative sanction if it had, there would he an end of the 
question But I have shown the highest authority—JftAa Pathha v Bam^ 
ehartfirn, I L B , 16 Bom , at pp 697, 698,—in favour of consulting, though to 
a limited extent, theofficnl vernarular vor'-irn of an Act and in m\ humble 
opinion to assume that the Offitial Tnnslatoi to Goveinment must have 
mistranslated the word is in rnalitv begging tho question " Ghaithaini ramm " 
means and nan only moan land on which hoii«-(B stand ^ 

No doubt the affirmative answer to tie quo«»tion put by the ufeiring* 
Bench must tend toadvaiue and nut dcfe it the oiiject of the \ t foi the greater 
must always include the less Tho sttarrnunt «nd sale h> ciMlpiotess which 
were endingermg the porniinaT re of the hhagdan and nai\ cd ii tcriutes may 
in some instinccs have covcicrl the houses is v ell if. the sites hut it iscvidont 
that th ) d lugcr to tlie joint vill ige tenure woul 1 inso not tun tho sile of 
tho mitf ri ils of a house hut fiuiii the i tioduci men to tl o Isr d of ouisideis, 
uot belonging^ the hhig If thoptin iiencoof the tenure w uld net be 
enduic’crtd b> the attachment and sdo cl the house apart In m tie site, 
then it seems t^ nit somovlnt of an issiimption to ss> tint Ictausa 
crediters must hue ittadud he uses and sites tleiefcie heme [607]‘■tl ad 
in tho pteimhle of tlio \(t iiius’^ mem horses o well is sitis Tint is 
why I lenture to doubt uliothci the L gislituin intended togofirthoi than 
the nofossity of the c »se icquiied Mr Bid n P iwell basing h s iima ks on 
Ml Pedder s well known repoit dc'sciibo-. (p 6831 how in these v 11 igcs we 
ha\e a piopiiet(I\ body in possession f aceitiin ut i they biiil the nlligo 
on a (onieniont site s vllnd m itlisino, cute /w<»n Acmsn and bits of 1 md for 
(i oil support Ac Siiicly i bouse hiiilr i n i pirti m of a bhigdiir s cthhan 
w uld be a nouso appLitcnmt or ippendan*" f i tint hi ag But the ^ct save 
(so tinn {) tint it sli ill not he I iwfiil to ilnnite ai d issi^n mortgigi or other* 
wise char e oi encun bti nnu homnstc id *c , appurtenint oi ippcnduit+oany 
Buch hh g apiit or separilely fioin any such bh ig Time is no limitaticn 
It Is not enacted tint only i hbagd ir m ly not alienate ch iigo < r neumber, 
&c Tlie oftuiil gal ban legister in ikes no distinction hotweoii various sorts 
of houses 

\\ >10 tho mittci TfS tnUqtOL md were II c're giouiid foi assuimrgthat 
the object of tho Logislatuie w is sinijily to mbeve i cl ns gjrm dly 'roin m 
dehteduoss or to j revont tho hhatdirs from bun., i tencu* < f 1 <'u«e 
and lioroi "the louhts which 1 hive indici*'td ini lit no* bait hieii exj rt sed 
But on tho contrary the \ct txpiissly cuntun|titi ftie bh ii,dais istites, 
including the homesteads hi ing sold oi luoitg u td sc 1 ng ntl» hi igs are 
not broken up It is unnecessary howe\ei, to j uihui f ho subji ct finflm as 
I anderstand th it my leiined colleagues huve no doiihl upon the j nnt, tho 
affirmative answer;to tho q ^estion lefoited must in futuro goyein this ii cl other 
bimilar ciscs arising undoi tl e Act 

Onlet aceoidiiiglv 


Note —Prom tho records of the iJigb C urt l^•npp^H^s *b it Ibi draft of thi Act whiih 
ovcntaally became Botnbiy Act VI of ISf.! «ts jirepiriil >> ibr Julgis c f the Snddtr 
Dewanot Adaalul (Messrs B Kc tyi, W Htrt u I II lliblert) i i icu rdwice with a Tiqtiost 
by Qovornment on % nftrencL with regard i > ihi c ise of The ( tUeit r (f Btooth v Jejiebhoee 
Kooihal (1 Morris, 132) 


{ 
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[608] APPELLATE CIVIL 


The 3td Ptbruary, 1896 
PKB.SLN1 

Sir 0 Parran, Kt , CHUiP JuMnci. and Mr Tdsticr Parsons 

Gopal Badashiv Pilukar And others . . . .(Ortgm il Puinttds) Appellants 

vetsus 

V Nagashwar Sitaram Plmnsalk ir and others . (Original Defendants) 

Kespondents 

Khoti Seitlpmenl Acl (Hombay Aet I of /HiO) —Suivty rpqitter ~Dcf wltnU 
eutfud by btuiwy authoritu\ ns oecupanoy Unauls - Suit by platniiffi for 
1 evened of swvey Olhvi'i decision anri for tii el a atun thit lifeniants 
ivctc ordinary ienanti D eisu n of Suivty Ofhcit as to tinuri 
not final hhut hoi liny dh iia Ian J 

A SurvL^ Ofher under iho Klixi Still moitAd (iimlx} Act 1 of 1 dSO) h iMng dc ter 
mined md ontored iii th ar\ y r gi li r .hit iha 1 f iidiits hill the liiidn in uit is 
oocupHiUc y ton lilt tho pi iintifTi wbiwio ib I li t itthovulig il j etc 1 t > tho dtt isi >n 
ami brought * suit f r its nvir il itiJ ti titiiii i dcLli'iii > i thit ih linds wore bill by 
thimunthe dhiii tenun mu Ihil th ih (end iiits were jr IiniiY ( ■nut'- thcr if Iho 
Judge di luisicd thi uit in ippi il brldiiig ihit tbo<<urvi) iiitrr wis couclasive pi lot the 
tenant s li ihiltty iiid ibi< itgiii n>c lUst of mini t3 thi pliiiiiifls 

Ifeld rt vi r iiig tbo dene tit it th dteision of the Suivi y Uibei r is ti teiiurn is not final 
and thit i suit liki tl e prts iil will In 

A khot of i V llagt eiu hdd dh in liud 

Sl*COM> \lil< \Ti tr)in the decisiuii of T Wtlkor, District ludge of Kitntgirii 
revel Slug the dociee of Bio bilieb Patashram B lushi, buboidiuate Ju Ige 
of B ijapui 

Thu pluntiPs sued f jr a declai iti >n th it tlu y weiu dhaiek itis of the lands 
in dispute whuh viero situite in the villign ot Torvan alltgin thit tlura was 
DO ktioti 1 ind in the vill i^o fhit n >t withstanding tiiat the whole vilti.,e was 
dltarekin thu Infendauti hid trludiilenti^ induced the bpociil Assistant 
Collictir to apply thu rules ot the Iviioti Act (.Hjinbay Act 1 oi ISHOj to the 
villige and got the landsunteied as khuti and theiusuliub is occupancy tenants 

The Subor liuate Judge found tnit the pliintitfs v\ore owneis ol the lands 
in I spiiio ml illowed thecliiiu in tlie terms oi the pi lyei of the plunt, which 
was thit (a) thu iiud» ho ente ed in the 0 ivernmuot books as pliiutiifs dhara, 
that (//) dtierid inls n tme bo ti isel, and thit (e) it be declired that there were 
DO klioti lights ID the lands snu the Khoti Act did not apply 

[609] Tin following is an extract from tlie Subordinate Judge's judgment — 

“Tbt V lligt of Tervau is dhAr(<kiri, hut thoro are hcreditiry kh ts whobo duty t ib to 
oullict Govt 11 in lit icvcuut from Ihirckaria and credit it to Govcruinonl, and for which 
the hereditiry kbots obiatn cirtiin nmumration Iho khotb cf dharikiri vtlliges are like 
patdt in the vill ig s ib]<c the Gh its They have no right to claim anj more vasul from 
dbareLarm bey n 1 th it hxad bj Govi rnmant These khots are like talatis ” 

On appeal by thu defendants the Judge reversed the decree Tho following 
are extracts from his judgment — 

“ That plaintiffh an in tho pc it ion of the khots of this village is proved by their having 
in that capacity nei/t d upon the kh *ta of H in N irayan Paleka>’, who died without heirs, 
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instead of allowing it to pass to Govornment under bertion 73 of the Land Revenue Code 
The Kboti Aot, therefore) applies to this khoti vill<ige, ind the Survey authorities have rightly 
framed registers showing the various tcuauts is dharekirn, qiiisi dharckans and oecupanej 
tenants. Their entry is conclusive proof of thu tetiant’s li ibilitv under section 17 of the 
Ehoti Aot. 

“ The relief oought by piiintiffs must thus b) refund Fcr, while the Galleotor will 
amend the record in accordance with any dieiee ubttiiiod by th pirtus the survey entry 
gives no cause of action I ciniiol thin fore ordot piiiutids’iiiiiic ti be entered in hit 
books, nor defendant’s to be erased inu as ibotr shown, the Kh ti Act dr,es apply 

“As regirds the dcclaritic n thil pluiitill arc db in* sris lamcfaptnion that it also 
must bo refused as not irising Octwcun the pirtus A dhiickin is a person whr holds land, 
in ptrpoluity or for thirty yi irt on piyuiciil of iionriimcnt assessment 1 1 the khot It 
wouP be absurd to piss i dt< roe th it pi iiiit ills ir th ir own dbinkiri, mil this is not 
what they ro illy w lut Fhi} probibly wis*i u d (1 ir d th it dtfnidint hiv< iii rights in 
the land, but they do not stttc whether dcfi rid mis irctcninth it will scirly Uiunis, tros- 
pisicrs or whit they iie and mi this ;rmil ils tin, istitiul in tiirowiiif, >ut the claim. 
It disdoscs ni cfliicof action, ind there is Ixsidts no dmiiiid for emu qici tul relief ” 
Tho plaintiHs preiurrud a. soootui apiieil 
Oanphh K i.)t'^hmiikn, for the Vppullints (Plainfciifsj 
Manrkshah T lahynrkhan for tiio Uaspondonts (Defend luts) 

Parsons J Thu \ssbttnt luiiqo has nob f*uiu into tin mopts of the 
a)peil bm lias dismissed it on the p uliiii’ iar\ punt tint tliu suit 'suuld not 
lie In this he is wi mg The Suivet 0th tir undei tliu hlioti Suttienienl Act, 
IKhO, had detoiiuinul andunteied in the sunuy legistei that the deiuridints 
hold the I inds tii suit is on upinrv teuaiits Tim pi iintitiis objected to that 
ducisiiu and entry, iiid they 'n lught tins suit [610J foi Its itvus il and to 
ribtiiu 1 docIiiatiuTi that tho Iinds »ij held hy thum on tho dhara btriuio and 
that tho duferidints mo oidiniry teiiints thnuoi 

That tho decision of the Survey OlliceM is to tenuio is not iinil, ind that 
snrh a suit as the picsent will he Vt is h iidlv disputed hefoio Us and h is now 
been settled by tho 1 ull Done li decision in \utaji Kashinath v intaji Mahathi, 
P ,1 for 189R pi 1 L R, Jl Bmi 4S0 Thu f ict that tiiu pi luitilfs aio 
the kbits of thu villtge doot not sueinto us to iHuct tlu^ la^t for a khot can 
hold dhaia land just as my one else eiri Thu hubuidinitu fudt,e di jk sid of 
the suit on it^ muiits iiid the \ssistint Tuu,,u should ha\u hcaui thu appeal 
also on its merits itid dotormtned thu leil joint at issut hutvieen ti u parties, 
vt" , wliother the lands iie the dhar i linds of the jiiaintitfs or vinetrui tie 
defendints are the occupanci tcuints tluioof viithiti the nietiiing of the 
Ehoti Settlement Act 

Wu leverse the decree of the ' owui Vjipiliitu Court ind it mind the 
appeal for legal disposal Costs to he uosts it, the causu. 

Lldlt tiVPTSfd 
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The Brti February, If>9€ 

PurSENT 

Mr .Tcsiicii Parsons and Mr Tusiici Candt 


Purshotaindac Mani*khl (Original Plaintiff) Appellant 

«e» sm 

Bn Mam . (Oiiginil Defendant) Respondent * 

E-Wiband avd wife- TieUiintt n t f conjmai »Ji/Ji/s— Jhfevee - PUa of imposstht- 
hty of serual int^rcnvroe Leqal dt fences to smt f v restitution —Judge has 
no disiretwu to r fuse dtciei ercept «/un lennl pUn is prmed 

A plpvly I wif( tljit spvuil iiilfrt ur < vtilhhpi is nnpf lili (Wing to her mtanblp 
di 8 ( i < rrp >><ic il in tlfnniiition !<• IK t lint If igiildrf n ( * i suit liV the hu<-band for 
lefitilulioii (f( m]ugil right 

A ludgo has DO distrition tf rifns i d rr t f r rtstituh i rf t tiiuMd iigbtc (or other 
oausi s thill (h i i\huh I ) I iw ]u I f> i wifo iii i- fu mg t * rf tnr t livt with hor huf<bind, 
and he ririuinti ibii v ii fr ni pissn g i I t in f iv iii of i pliinlifF sp lu < hi tiiio ho con 
eiders thii it % mid n I hr fn tJi lirrifti t ith rsil tint llw 1 (ni h luld hogrtnted 

(6111 T)alai%\ Jiukmnbnt T I It, 0 1 m )0] fell viid 

Whfn.tlKrrf n th Tjiwir 4pp litt C iirt 1 ni d ihit th*n wis no crneltv but that 
the bUit wis bi iijpht bv th' bu 1 tnd i'- v uiiKi intto to difoit tbt clum of the wife for 
sepmte intiTittti iiiei tnd i ci iiii.i(lrTil1i tinii i(t« r shr fa id rf wed to live in his house and 
bretubr on thi list i ision wh n sh retnriii.d to livi witii him shr lift the house crying, 
(hit the-.! (ireumstiuees WHO ii)f suffiei nt in liw t justify tho Court in refue 
mg the. buitieiid s cliini for restilntioo >f cotij igil rights 

SbCONI) el rt \D fiorii the decision of T II itnilfcon, Distiict Judge of Sui it, m 
Appeel No 99 eif IMIJ 

Suit l>\ a liusliiud foi r stitution of fonjugal rights The defendant 
ploidoil (tu()lt> and tfutthe pluntifl had buperseded her by mairving a 
bet oriel wife 

The SuhordiM ito 111 l„ 1 pissed i dee ito foi tl o plan tiff Thu defendant 
sppoilod end in ippeil urge! hntn alia^ tint she inight not fo bo compelled 
to live with lior husbiiid a h\ icisun of I tt state uf liialth bcxualiutoicourae 
was 1 p ssilile 

n e D stmt lodge* of Sit it reversed tho decree ol the lower Court and 
diemi St I the! sui' Jn hts jud nont he s iid — 

111 net eppi lU cm the groun {mttr alio) that she ought not to be compelled to 
llTO with Ii ' ii 1 bind a ^ xml iiit reo rse is impossible iiid as hor st^te of health is bad 

“Althejvibhth splriwis net sp iifically r lived in •.bo lower Court, it can, I think be 
allowed in if ,i el is tho f u tn now dllcgcd by tho defend int were admitted by plaintifi in 
the lowc r C art 

“Taormrnigi his admittcdl> never been consummated owing to some physical mal 
formition of th d f ndint The> h ive now becu married some twelve years and defendant 
IS said to be twi.li > fn ^e irs of age Diotors have bei n consulted, and the case appears 
to be a hopeless one t n rqjcntly plnntiff his taken a sicoiid wife 

“I am not awsr f i marriige between Hindu adults le voidable, as it is amongst 
ObrisMane b> reason of i plivsif'il impossibilitv toecxual ii tereourne A plea huch as is now 
rais'd by def< iidaiit ii a gi >a inswe r t > a suit for restitution of oopjugal rights in England. 

* S 1 Jim Appeal, No 245 of 1895. 
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It IB more than enough, for it is a pU i thd iha marital rclition does not and never did 
exist There is I believe no drciRi ni <f my Hij-h Court on the p int now raiseu bj defend* 
aut Ah suits for restitution of conjigU r ht*. irt, f reign to Hindu lnw, strictlj speaking, 
though allowed nowadiya I thiul I lull) jushfi d in idopting the rah of canon law, 
and in holding thit dc cndanl eaiinct 1 < impdlid t live with her husband ” 

Tho plamtiH appeilod t > tlio Ui, li Pi urt 

bh%vram Vtihal Lhan^nrJear f<*r tlm Apiml! ut (PlimtiH) 

[612] Vogtnoras Tuhidas* \ (rai pat hirfishiv itao, lot tiic Hospondent 
(Dufetidant) 

The following authoritus vMiHiitoi hieJr tti \ hickdts 35 L f.P 
and M , 92 Padaji v livkmaf n I L R 10 Loin fO* '><(/ \ Set it 34 

L ] PandM,2d B v V 2 R hen OSO / \ s 17 1. 7 1‘ ir d M , SO, 

Nittjn V Sc'iB. 3 Phill 117 \ > i J1 L T P ind 81 Livisv 

Hayward 35 L 7 P iiid M , lOi I nt In \ hounutia 1 L Iv, 71 All 126 

Parsons J This suit w is hi Uf,l t h> th» rii'ILo > i<- titutioii of 
con] igal Ilf.I tf ignnst his Wiit the it^'i iidtil li < (hliiKt \\ is ciiioltv 

Tho Sul )i liiiale fudgo h H Hiih uti io\ol in i | i sud i diiii lii il h ippol 

lin Ihu Distmt Jud n on ijifii n 1 1 k up one c nl\ ni tl c ,.101 nds < ipftal 

aid h puae I of the ip)oit on it thoii,.,li it v is i (1< a. i ot 1 iisid in th Coutt 

of Fust Ill'll nice He i onsidt lod tl itniiiulil this 1 1 c iuhl *iu I icts illi f, 
nd hv theduicndint wtie admitted In tie ) 1 tii titl 1 1 tiu i wei CLurt VVe 
Aloof op run t'ui t‘o fietn vv o no* s» dtiiU idinit'cd is k ]ustif\ the 
n< gleet to ir 11 m the pi > 1)01 piac ire us t ) r use in 1 s le on u ir w ] U i and 
decide it ouR aftr t illowiii^ tin pirt rs a full c pp'iitunit\ >i iddur 11 „ iiidrure 
th iron Tho DkI lu t 7u(i < is-'Utuo ]ih\ icilmili tmt 1 11 itid t h it the i ise 
I A hopeless out The Suloidinitt hithe sl^stn)^ tliittlt ooftiidint hiB 
some inctiT ihiu disrisi ihc ut liri hip b 1 N 1111 hr il ividtnfr li is been 
taken No issue i\ sfiituid \\ lire iluitfoio it i ^.uut disidvinl igs in 
doiling with the tdso 

The onlv ) ami we ciri 1 use is this ms Ts i fk 1 In i wife tint stiual 
intrreourse wdh hr r is m p ssihle r w ri„ to h i 11 (Ui ihh dnt ist 01 pi ^slcll 
milioiniliion in itself a od d finer i > a iii hy ti c liushtn I f< i le titution 
of conjupil lights In it I 11 t wo kc dr ii iherufitivu In Liownc itid 
Powlo s wnik on Divotto h Ijd 7 1 j 141 1 1 1 itrd th it tit iiif trriiy 

j 1 the fietitinnei with a i>i )>t) ii 1 tkriir i i iiullit\ n ili irh tiu iiiswii (to 

a HUit foi irstitiitiiQ i c ipi*,il ri„l t'*) is th it sits up 1 titiiil u' the 

inar*’iaf,t (A*c/i,etts V Ii>ckells 15 L 7 I an I M ‘ij) And si [613] hKo would 
be anyothei „touiid toi nulliti r f mm 11 if i Tht I st sntti n c inr 1 l> n r in 
agrountloti which the drluridint in t i suit t ill i>'l loi idicitoif lulliU 
It iR obiious that a deft iirinnt (( uid net‘•r 1 1 )i his 01 heiiwii idu)ter> rinuelty 
as a defenre to the suit This is ikul\ hud down iti /lalajt v ludn ti at, 

I L H, 10 Bom*, dOl wnore Saroi ni C J loncludes h s ud iitnt m tl use 

words ‘ Civil Courts oiiniiot with (kit u*,aid to (insisitiu\ ind unif iiuity 
of prartue (except )>eihapi unnei the most s|iociiI i ic unist int t s] 1 n^^nise 
any pleiof lustifioation otl er than i m iiit il oflenre h^ tho rr'tiif laiiiir „ I 11 1\ 
as w is held to be tho only gioutid upon wl itfh tin ^ nr ler t Hits ii I ruland 
would lefuse lolief in y Siott -*‘1 L I P and M M \t j u 192 of 
the same woikitissuid " 11 at tho ti no ol it'- sihinin itu n eithciii the 
parties to the u utisge i& impotent the in unaf,o is vc 11 iblo ah init ( ind the 
Court may pronounce a decree oeclarin » it null ind voirl Z> v 1/ 2 Ivobert, 
580 ind P I S , 37 L J , P and M 60 But a suit for nullity on this 
ground can only bo bifmght by the piity who sulteis the iiijuiy Thou fore the ^ 
impotent party cannot hue on the ground of his own impotency ^Norton v. 
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Seton, 3 Pliill, 147 , X \ y, 34 L T , P and M, 81. Lewts v Rauwwrd, 35 
L J , P ind \I, 100 ’ Mil luge does not exist solol\ for sexual intercourse. 
The reeiproi il duties and obligiti ins of the husbind and wifeundei Hindu law 
will be four) 1 oxhiastivel> discussal by MaHMOoo, T, in the case of Iltnda 
V Kaun^ilia, I L B, 13 All I2fi It would tnmilestlv bo wrong to allow 
one of the pirties to withdia v from the poilorinancoot the duties and obligU' 
tions binding on him on i giu in 1 winch gives bim no just ciuse of complaint 
and of which the othu party does not coinplun 

Wo reverse the decree of the Lowe r 4ppeli ite Ooutt and remand the appeal 
for a logal disposal oi the metiiis Costs to ho costs m the ciuse 

D ree r iciseei ani r mand^d 

On lemind the Distneti Oiurt lev nsad tiiedeoreoof the [614] Subordi 
nate lulge ind dismis'iul tin pliuiMtf (.1 nni Ttio following is au extract from 
the judgment 

“1 igre \ ill the new t Ibr l)w rTriirt thit on thr tvidf‘DC» m thercisr I< p il or gross 
cruelly IS n I pr )vo 1 hv dLfdiiiiit igini t plnii ifl Sr his this pun bic^ serii us'y prcsS 
edinuppeil The mnu t nil iiti ii f i I t iiiitil bis b eiilhit lu spite o[ gr ir cruelty 
not bdiip irjvc I th 'c ir suih i iil 'ci iis i i h t is t jii iify the C )uri in r</using 1 o 
comp 1 lof iidint t Kturii t h i hi bini s h i i * * * 1 i idinitt d hv the ptiint 
liS him elf thit ilthcugli he uud dit ml iiit w r mimed s inpcUvni ye ir b i r this su t 
dofcndint b il inly liv I w ih imi t in or f i niilh mc*th ininiig indlhif she had 
boon living With h r lili i It i n it i ni 1 thit f r ilt 1 it c irs pliiiitill T..idc m> 
provisi m f r bis wit \i;ini tli r i h linitl Hit f|l it ft s s< jnlmiiidgt Jfiis 
wisin liihtTi { lb rules cl h c ist ml h wi li j 1 Ks >01 >n this i r uur bi hisc i ti 
The cans fthissic iilmiriiif,< is cl ui) jwing t tin fut t thi itiiriii(,ti between {li nt 
ifi ml difeiuliiit uiiirhiviiip h ue nisiimiuit 1 h ms f 1 tindant s bilily dif els lb 
IS true* IS pent Ion by Lhi High C iirb in their rrd r if remind thitmiinigc dies not 
ciists>l y f rs xuil nil n mrsi Ph fi t h Wt^vi r ifail tins 11 image h is nuvor, and, 
appiruntly cmmvci bo i'msumin ir I hi m imp iri int be irtng on th< A nd/ede*) ni rf he r 
vriaej of pliintifT s pi siiPclinn ilchislitthi dcfenlmt liioseimiiiy yiirs iwiv from bim 
and limits tin h issitsli twichhissr n J w fe It is only when d fendinl h id nistituf 
ed siiiril pr i i Inns t,iiii] I Inin in lS /2 (e /. for miitiriiimee md ils) lerimiu ilehiige of 
biginv)thitw fill 1 him biiiigins till, pi u inm f >i risiituti ii e feoujugil rights though 
but r ihe Migisiint >n ilst J ily ls)2 ptiiiiilpr pisid h willingness t) ree live his wife 
baek 41111 y ttbeieeinfe n el mbt (i lelelly the tuwert iirt) that bo did not Iruit her 
prop rly whensht.r (urn d fui defeniiu t I fi the 1 use (■tying itence as piuiitiiladmits 
Hum r gild ti til this fiets it miy leisimbly f iii/irrii is urged for dufendmt 
that the pit lilt ml isnii br m^bl '»» Ifili but is leiuiiUr mivu 11 de feud int*!. cliim lor 
maiiitiiiiiKL ' 

Fion this deelaion tliA plaiuuilf piefened i bocond appeal to the High 
Couit S A )95oflh'H> 

Shivinm \ithal hhmdatknr, f ir the Apjiellant (Flaintih) 

Bamdatt Vuhoba Desat Ini Nngindas ruhtdas, for the Bespoiident 
(Defendant) 

Tne lollowm,. c vsos were eited 11 itgument —/ atgt v Sheonaratn, ILK, 
8 All, 7H , Bai / V Lhtlci 5 Bom 11 0 Eep , 209 , Okay Bat Beta, 

P I, 1880 p 322 t asapa\ iVt/ig* P T, 1S78, p 6, Dadajt v Rukmabat, 
1 L R, 10 Bom, 101 Serft v .'•eoW, 31 L j, P & M, 23, Dmda v 
KaunttUa,! LB 13 Ml, 12b. 

[6133 FftPPftn, C J - Wt* think that the District Judge is not correct in 
holdin, that the oases si rw that a Judge has a discretion in refusing a decree 
lor restitution of ooujugal rights for other causes than those which in law 
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]U4tify a wife from refusitif; fo letuin to ]i\e viitb hoi husband and that he 
cinnot abstain from parsing a dec reo in favour of a plaintiff spouse, becHuae hd* 
considers that it would not bo fur the bencbt of either side that the decree 
should be granted, 

Tho law which we are bound ti follow upon this snl loct is, we think, that 
laid down in D-irfflji V livkmabat 1 L Ti 10 Ib m 301 wheie Sir C’H \ULES 
SAliGENr, C J.siys “ltmi\ ho id\ hlo tiiat tho I iw should net adopt 
stiingint measures to compel tho loihin iiko oi c( nju^, d duties but as long 
as the law remains as it is, civil C urts in oiii oj ii ion, r iniiot with due regard 
to con-iistericv and uniioimit> of ])i>uticc inhaps und(.i tho most 

special circunislancos) Ifcogiiisr anv ]Ui oi ]ustilii ition othtT tl an uiaiital 
offence b\ tlie complaining p iit> is w i hold to le the >nl\ gioui d upon which 
the ’’divorce Couits in Ungiand wt uld nfiise leliet in colt v sco/t 34 L ,1 Pr. 
& M , 23 ” That decision was nven iftci ill the cises upon tho *-ul jict which 
half been relud upon h> the ies(uu(Uii1 it foie us nid in the jin g icnt of the 
Pistiict lodge had been tittd and w is >i mo-it Cfielulli f r’I'.im iio ]iuignitnt. 
It has been adgpted is the cutrect vuw in t/a \ hauu’irlia 1 Ii K 13 All, 
12G ind fiiight we think to he k nsidcn d is (ttlingthc liw It would in our 
opinion, had tcrgieat duuht and difficult! il ai)> otnoi view i I tho law were 
adopted 

lieie the Distiict .Tud"e h is hi Id tli it there was no ctueltv hut that the 
Sint was btought h\ tho hushintl as i tuunli t tuovo to defeat the < I nt i of the 
wife fill setiaiate inamtonanfo at d a considci ih'otirno tiler his wtie had ceased 
to live in bis huuso and luciuso on tho list oic ision when the wife letuiiied 
lo Ino wi h hei liusbind she loft tie housf cuing Tlu-o ai*‘not, in our 
opinion ciicuinstanies snffuiont inlaw t 1 ust 1 i^ tho Coiiit m lefiising the 
plaintiff •. cl urn Tho plaintif* h\ hi-, plfidti txpitss»*s his willingioss to 
allow the dc fondant i soi hi itc if rin [6161 hiB 1 uush ind to su| pli ntr with 
food and lainient On this ui dfitiiking bunggiitn, whicli should bocinhodied 
in the Ik roe, wo leieiso the dec no of tho 1) sti ict lu l^o and rtsti ii the tituee 
of tho Subordin ito Judge JLlichpitt> to h* irhis ind hoi owri costs itiioughoul 

l>iciee iiimccf 


NOTES 

fin (1912) 13 I. G , 609 (Oimb) lff,il (tuiJiv wa ^oind inds itwis di>itiiiguipLcd frcim 
thib dcoisiou j 
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APPLliLML CIML 

Fihtunm /S96 
Pklsi m 

Mr JTusticl Jardinii, an'i Mr .Tisiicl IIanade 
Bhana . (Oiign al PI iintiff) Appi llant 

If ISMS 

Cbindhu.(Original Bcfciiftant N Ij Bespondout * 

Etndu law- Joint family—Famtiy d<l>t -liability of family property — 
Managti — Debtee against a mannga Executioft ^ale Auctun fwehaser 
Where family property is sold in execution of a dcciee iblH nH agimst a brother m 
manager of a joint Il induJamily , for s fmn'j dtU contrart d by hi*, fvhir and bunself an6 

* Second Appeal, No 1 of 1895 
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a brolhtr Ibo intircst o{ all the moraberi of the f»iuily pasbes to the aQottoQ'purrhaeoc 
athouph th<.^ hive not bteu j in< 1 pirlus to the ■'Uit c r to the (\ccutiun proAedtitga. 
Slconu AirKAL iroiii the duubiou o{ Hao Babadui Chunilal Maaoklal, First 
ClaHs buboidiudce Judge witli <tppullai>e powers abDhulu 

Uatosiuf, Meghi, an 1 Mehoiclitnd md Btoida-s, two of his hve bods, 
boiiovitid uioiiuy iioto Chitidliu tlio deleudaut, aiul pa'^bed an Acknowledgment 
(kbata) ioi the dmt>uul 

Kiitmiiig die! and litmdis being thseut Gliindu sued Mehuichand on the 
kliati and ubttinud t dcciee against him in uxes,utiuii of thisdeciee Chmdhu 
atbadnd and soil (o>turi holds which wuio the an<ostial propeity of 
Meboichtnd ana his limi hii^hois Tlio propel t\ w is sold is iMeherchand s 
Hun lie, tin. ihsont hrothet suhsoi|ueiitlv '■old hib luteiest and that of Ins 
throe minor hiotlmis in theso bold'i t> the pliintiit who biought this suit 
against Ohm ihu to roc ivni 4/o hs oi the fuIds in question which Chin Urn 
had I) >111 ht it tiu exoLUtiuii sale 

Both the lowei Ciurls ru]e to I tin p) untiM s 1 1 iim l^iey found tint 
MehiK hind w is lu uugt t ol the | iiiit hiuilv, tu 1 [617J that the ilobt lot 
whicli Cliindhu s dccieo wis pissod w is i )oinl iainily dtht 
The plimtitl ptifoiled i '•ccoud tpp il I j the Liuii Gouit 
t.s S Srt/ui (with htiii Imnhuck /« hotwd) lui tnc Vpptlhnt In this 
case only one of iue biutlion wis sued Tiiiee of tlium wuio not patties iii 
the (riiiiattnn which ^ use lo Mm daiiii The dncK u h is been p issud 
agiinst (iiio hi tin i itidui iutli\ iiid nut is mini ei ut tiio i iinily, and the 
ptopei i> sold in exeiutio'i w is st ited to he his piupe t y L ndi i lUC h i ireum 
Blancos llie Ooutl \ ill nut boll the i i mly pi ipoili liihlu —Miy le s Pliudu 
Liw, section IJiindai/ il i cane Ij It 4 1 A, 217 

Maepnenon (wiln him V I! Jfolai foi the Eespond mt —I'he c ise of 
Paulai J.am \ M>h (''hand, 1 L It, IjUiI, 7U has been luterprctod in 
Viihnu V \nil{atrav P ) 18^9, p It has been found b\ both the 

Courts hdow tint the I ithoi md his two idult sons borrowed ioi family 
purposes On Hunsings death ins eldest sou Meberchand became the uew 
manager JanJcilmt v Vahad(o,l L il, 18 Bom, 117, is a much stionger 
rase 

Jardine J On the luts found, ind in the ibsenoo of other special 
circuinst 4I1CI s, I un ol opinion th it the ilncree shoulu boconfarnood with costs 
Seo ViivUx Lahajt 1 L it l^Bnii 87 Pis/iim v Fenfeohaf, P 1, lB89, 
p 24 J andu \ Maniklal, P 1 1891 ,> 124 hasaya v Eakirgavda,P I, 
1892 I 111 x\\\JaHkibu\ M)hadev I L H, 18 Bom , 147 

Kanade, J —The only pom* m dispute between the parties la the extent 
of the iiii<re'*t which the au tin i purchaser, who lu this case is also the 
judgment cteniloi, icqunel undoi his ceitifnate ol bale The acknowledgment 
(luju khiite) was p issnd bi the lather and two of bis sons, and the father being 
dead, and me ot tno suns, being )ib->eut, the suit was brought against the other 
son Mcherchnud, and m execution of the decree the property in dispute was 
sold as Meiieichind’s 

The absent hiothoi subsequently sold hts own light and the rights of 
f tbiee minor biothois to the appellant, and ou the stiength of this purchase- 
deed, the piesout suit was biought to [618} lecover 4/5ths share of the property 
which the judgment cieditoi had purchased, aod of which he obtained posses¬ 
sion through Court unopposed 

hon Poth Courts have found it as a fact that Meherohaad was manager of the 
for lest family of Ih9 five brothers, that the debt was a joint family debt, and 
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that the two adult sons ]oiaed with their father in executing the ruju khate. 
They alsofBund that the sale w ih intended to be of the whole house, and not 
of Meherchand's share only tboioin 

It 18 contended, howevei before us that as the four hrotheis were not 
parties, their intoiesta could not he itiofted b\ tho (xecutinn proceedings It 
was suggested by Mr Ketlui, counsd for thr appullint, tliat the geneial rule 
being that nobody should be piijudici ul\ aborted b\ the proceedings to which 
ho was not a party, the Court'» should lie raut ous nr t to t\ end the opetation 
of such deciees to oases like tho present, il thov ire not 'xptussU cu\ered by 
the rulings refenod to as autIuntiLM on le'-pot, lent s beli dt Mi Miyne, 
however, his, altoi discussing all tho decisions cf tho Tiiv^ Ciuncil c ii the 
point, summed them up b\ living doviii si\ piopo-itu ns in dl inn the third 
of t'lese piopositioiis states, on llo luthoiitv ol Dk nlayal s uisi L R 4 
1 A, 247, lb also of two later i ISOS liiom IJurlcy ^ u iin\ I miit huodtr 
Petkash l/wsc?, L R 11 I \ , ih \anomi I ihn^in\ Mi. Jvn \Jthun LR, 
13 1 4,1, " that a cieditoi niia\ oidoue )iivMKtjt >i tht pcisc it d eel t ofa 
fatliei, not htieg ilh gul Ol itniiK t il In su/ne iidsilu f thu i ntiiu ii t^rostof 
fitlior ml son, and it is not ihsohitelv lutcssiiv th it thosui s >h uldhepiities 
to the suit >1 tb the (- OLution ))iocetdirj,^s Of c iiisctli wet Is iirhl, title 
and intiieot of tho judgment dt 1 f< i iie thiuisdvcs in 1lums at d it is a 
mixed quf sti m of 1 ivv inti fnt to Itttinnt wh it int Cou>t inten ItrO i sell, and 
wh it till purcliisci expot tetl It) hu\ Appiii v A s/itt I L R K) ii in Jd, 
and Junk oat v Mihahi I L R Jb li >m 117 In Mo msonce of 
spot 111 cut i Lustinies ><hovvitu t lii^oi inlinton c rilv tin iittifst ot the 
judgment debtor jtisses !)> tho sile Vatuit \ mil iji 1 L R 15 Firui, 

b7 Tho speci il ciicutnst incos must 1 ‘iicn •, ihos (t und 1619] in 

anomt halm isin v Modun Mi hun L R 111 \ 1 Mtinihht \ai tu v 
Immudi Kanahi L 11,161 \ 1 md \lahaln I rsUil v I'o/nmat hath, 
L R,17Cal, 5H9 \s a ropiesitit itive c iso of the ihorie ot such jcciiJ 
circumstances? S A lu, I M Cl n fined to Lahuo IJui uv harani \ 1 audit 

lioodei I (ikusli Jl/isicr, L R 111 A , 26 

In tho present c ise tho debt v's ono in winch tl tw i idult sons p jued 
with tho father There was no cmreihnent in tho pi in it win the (itl oi and 

the other brother weie rot joinel as partus It is ft und is i tact that the 

son sued waa man igei of tlio joint fimil\ The iJoht w is « ftniilx tit ht Ihe 
f lie loihml the tail piii’o oi the h lusc, and the criditci ul t uiit I p '•session 
unnppobod The appell int s died of puiciuse was cxtcntcd nt wde»ti / ir aud 
after the attempt to i use tho ittuhnion h ui t tiled Tlioio is tiius no riason 
shown why the decioe of tho lower Ctniit ■should ho rlistuihed Wo dismiss 
the appeal and conbrui the clucric Ah costs ou appell itit 

Diitie (onfirm d 


. NOTES 

[ Sflc also (1911) 33 AU ^72 P C , au rtgiid'. tht npiisruiitive'■ipacity'f th niiniging 
membera of joint Hindu families , (1900) dBm 1 j K Ul (1900' 3 B m L K , 97 (1900) 
160. P L B , 19] 
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APPELLATE CIVIL. 

The 3td Ffbtimry, lb9(i, 

Phesunt : 

Mi< JusTirt. Iardine, am> Mr. Justice Ranade. 

Narayan and auotbo''.(Or){*inal Plaintilfh) Appellants 

vet stts 

Ganpat and others.(Outjinal Defendants Nos 1 to 9) Kospondents,* 

and 

Ganpat and others . .. .(Original Defendants Nos i, 2, 3 and 9), Appellants 

jrtstts 

Naia\an and another.(Original Plaintilfs) Rpspondents.* 

Mortgnqe - Vortgane bg jotnt owner - Mortgage'’ hecomiwi pvreUh'ier of part of 
mortgage} prnpertg -lieiemplton - lit/iemptton of pirt of mortgaged pro¬ 
perty - Apportionment of mortgcuje debt —UigfU of mortgagee to keep 
seoiirrty entire—Bight of purchaser of rnorigagce's mteiest to sue 
for partitwn Joint possission— Pracltee 
When a morlgigpo Hiqiiiro'^ b> piirchisn tho iuior'>st of .omp of tho niortgagorR, he 
acquirpt c niy i right to eae f >r pvitition iftpr tho rodomplioii of tb( ontiro sot urity has boen 
efipciod Ilo tniiot first siinonder or rostoin tho mortgigo seourity and then urge what title 
he iua> htvc .uqiiirod b\ the purchahc 

[620] Tho goiitril rjlo It thit a mortgagoo has a right to insist that his soourity ehall 
not bo split up, blit III llio following r Me>> there is no objaction to do so and to rattubly 
distribiiko tho inorigigo-dibt — 

(a) Wb( u the mnrtg igte doe^ not insist on keeping the socuritv entire. 

(o) Wtiun tho origin 111 ooiitract itS(.lf recites that tho mortgigors join togtthei in mort¬ 
gaging thoir hopirato sh.tros 

fc) When tho m irtgapoc Im himself split up tho security , e. q , wboti he buys a portion 
of the mortgaged estate In tV.is ciso ho is c'stippod frnn so..hitig to thic w the whole burden 
on ihitpirt cf tho property still mnrtgigod with him 

III IS72 th pluntifii’ fttber iKhiiib tl) tud brother (B^pu) mortgtgod sovon lots of land 
with ponsessioii til the f ither of dof ^ii 1 inti N >i 12, ind 3 P mr of those lots wore subse- 
quon \ old to defend ints Nos 4 to S with ih consent of the m iitgige.es, who continued m 
poasossi n of tho remaining three I ili In IH7H in oxeciitinii of i decree, Bipu's interest m 
thoboIitur thii>e lots wai sold and ii n purchased by dofr idants Nos 1, 2 and 8 In 18*^9, 
tho deftiidaiils Nob 1, 2 and .8sold ttio^o throe lots to defendant No. 9. In 1691 the plaintiffs 
(sons and brothers of tho >rigiii il nioitg ig >rs) luod to redooin all the lands oomprisod in the 
tnortgige of lS/3 The first ('mrl as to the first tour f ,tB held that defendants Nos 4 to 8 
had been in adverse possession of the firsi four lots for more than twelve years and that as to 
them the suit a IS tiarrod. As to the rem lining three lots it p ibsed a decree for redemption 
of the plaiiitifls’thtoe-fourtbs bhire of tho lands and directed that on payment within sis 
months by them of Rs 500 to defendant No. 9 (who stood in the place of defendints Nos, 1, 
3 and S) they should bo put in possession of the lands jointly with defendant No 9. In appeal 
^ the decree was confirmed .as to the first four lots, but as to tho remaining threo lots the Judge 
found that the morigige debt had been paid and that a .,um of Ba. 34R-5 0 was doe from the 
mortgagees in possession (defendants Nos. 1,3, 8 and 9} to the plaintiff He, therefore, 
gif damd paymoot of throe fourths of tuis amount by defendant No. 9 to plaintiffs, and directed 

* Cruu rocond Appeals, Nos. 575 and 635 oi 1893. 
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that they should be pat in poRitession of their three fourths share of the lands jointly 'with 
difindint Ntf 9 On appr d to the. Hi^h 0 lurl is 1 1 the right ti redeem the slid thrio lots, 
Ueld tbit the plaintitfs w u entitled to led cm the wh lo of thi siid thriel ts which had 
been idmiltedly mortgiged m 1872 and n t in r ly ilhrec f lurlbs shire thereof and were also 
entitled to the while ot the surplus sum f R 318 f iind da h\ tbeinortgtg cs in possnstion 
Held ilsn Ihit defend tut N 9 htl uqiiir d from the in Igigees (dife idtnts 
Nos 1 2 and -t) thceqiiitv of rrditnp*i ii ii put f ih m rigip d pr p \ wts n tintitlod 
to possession of hill hbtre jiiiitl with th pltnti^ Tin ni rt.,ig d [ >■ p h uId first be 
restored to the piluititfs and th n let iili t Is )mi(ht Iriup i epirtt suit fir pirtition 
ShCOND APPI vLsfiom the (''t/Ci«i'>n of llio lali i hn N N Naiiiviti Fust Class 
Suhoicliuafu Judge, A P it I)i uli i 

Suit for todeuaptioii Tho lind in quest jti ee n isttd oi sivoi lots \ Inch iti 
187*2 had been lunlgtigid with p sstssini h\ tho [821] I lilt tills fit he I and 
hrothoi (Khushdl itid Bipu) to out Ti it mi ti i liilti 1 ufonaintsNos 1,2 
and d 

In the sij^ie >eai ono oi *liu lots w is soil h\ tho tii > „i ns will) the 
consent ol the moitgigoo 1 1 defend tins No t md j sitniUili i lothei wis 
siihsd |uonth s ihbin tin stnir \e u to doie n I int N ) b in I tlmdfi (litendiut 
No ? i id iti lh7b 1 fouitii lot IS s )hi fo Jr end ml \ H 

Till tin >e 1(1111 lunn 1 it", le n nn il m ilii p I'-si s jt il t in (h Imd mt'i No 
I * Hid j (the sons ot the )n,,inil in it{.i{,' 1 1» IS78 the iiiml UwOis 

intHrjsf in tl t ii w is s ild in estKuliori if aditio uiiii tlum ind it was 
putcbased In dofen 1 tnts N IS ] 2 ind 1 whi luU htnn Ifnmili issossion, 
DHMig iliouK m p issossiiiii is ui lit-, I Ml os fins ditio v\ is i^iinsb Khushil 
and iJi|u hut in the ctitifn i ol ih i v\ is -tit I tl it whi w s ulel wis 
thoii,.,lit title and 1 itoKist of llipu in lint hi 1 t if pi p it\ M ii h i iliuen 
ittJihud III e\ (iiti in tliLsO 1 inds note il o niintnned is t n,, lit, < ) T i|u 
III lofoudants No- 1 2 nl 1 sill tli - i ittoi thu c 1 > 1 -to 

il«iondar 1 No 9 

III 1S91 tho nl lint tfs (the sms ind biotheis i the ii mil ti rit,,!^. irs) 
hioat,ht this smt foi 'ho itdouipii in of ill si ton lot- i 1 in 1 t*nin))Mstd in the 
mortgage of 1872 

Dolendmts No- 4to8ploidod idveiso pisses i in n iiioie th in tw jlvo 
\t ns ind that the suit was Imio i h limit iti m 

Dt fend lilts Nos 1 2 ii d d i-to the foui lots old 11 liltm lints \o I 
to 8 pleaded limit ition, and IS to till t hue lots ill to iitforid ii 1 Ni IMIn \ con 
tended tint the pliintitts iitht to loluoiii hil hoeii oYtint,u -I ei hv the o\liu 
tion sale it which thev had puuhisi I tho moit igii- tqinfi oi lo h iiiption 
The Suhoidinato Tudga held tint is t the fou lots h jld h\ di fend ints 
Nos 4 to H the plamtitfs claim w is hintd b\ huntitiou \ to tho ii m 11111114 
three lots, ho held jjhat bv Bie salo in ('▼oiuf 1011 *ono fouitb hue thcicin hid 
passed to tie puicliasors (nioitgigoes) md that the plaintitts (n nit, 1^01 s) 
weie, theiefore, onlv entitled to ledseni Ihne fouith', junth Aith (kituil int 
No 9 He oideied, thou for'* tint tho pluntiifs might lod llti on pi>ment 
within BIX months of Bs 500 to [622} delmdinth j 9 who stinds m tho 
place of the moitgigees (defendants Nos 1 2 and 3) to other with his t sts ol 
this suit in satisfaction of the moitgige d lit Jue on t'neo iouiths of the fields 
mentioned in the nlaint On pa\mont being mide within tho aforesaid potiod, 
the plaintiffs will be put in possession of their three fouiths sh iie m the holds 
jointly with defendant No 9 " 

On appeal the Court oonfiiroed the decioe ot the lowei Couit as to the 
four lota hdd by defendants Nos 4 to H, but as to the three remaining lots he 
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found on taking the accounts that the mortgage<debt had been paid off, and 
that a surplus of Ba. 348-5-0 was due by the mortgagees in possession (defend¬ 
ants Nos. 1, 2 and 3) to the mortgagors (plaintiffs). He, therefore, ordered 
as follows:— 

" The dofeodant No. 9, who stands in the place of the mortgagees (the 
defendants Nos 1 to 3), oiust, therefore, pay three-fourths of this surplus to 
the plaintiffs over and ahi>ve the restoration of three-fourths of these three 
Belds by him to them * ' * Plaintiffs be put in possession of tbeir three- 

fourths share therein ]ointlv with tlie defendant No. 9. * " 

From this decree the plaintiffs appealed to the High Court, and the defend¬ 
ants Nos. 1, 2, 3 and 9 filed a cross appeal 

Viooijt and llalc^i Abaji Hhnqvai for the Appellants (Plaintiffs):—The 
plaintiffs are entitled to redeem tlie whole of the three lots in question and not 
only throe-fourths, and dotendant No 9 is nut entitled to ]oint possession with 
them. lie stands in the place of defendants Nos 1, 2 and 3, the mortgagees. 
They purchased the right of Bapu .vt the execution sale. Bapir had an interest 
jointly with the plaintiffs in those lands Tiie purchase by the defendants 
oi his inteiest gave them only a r.ght to sue for his share by partition alter all 
the lands hud boon redeemovl. Their purchase of tins share did not affect the 
right to redeem the whole soeurity given hy the moitgige ot 1872. Whatever 
right they had, is vast<>d now in delemlant No. 9, but that right can only be 
exercised after redemption of the whole mortgage sccuiity - Saro v. Vithnlbhat, 
I. L B., 10 Bom , f)4H, iVora Josiu v Uamohandia, I. L. R., 15 Bom , 24. 

[623] tScDttand Ditjt Abajt Khaip for Ilespoudent-, (Dofendants Nos. 1, 2, 
3 and 9). -Bv tlio execution sale the whole interest in the thieolots in dispute 
passed to deieiulants Nus I, 2 and 3. The decree was against both Khusbal, the 
fiither of the plaintifis, and Bapu, their brother, and the luteiest of both passed 
by the tale. The land was either joint fainilv property standing in Bapu's name 
or it was Bapu’s exclusive projiartv. In either case the whole interest was sold 
to the purchasers Uart Vithnl v Jnirorn Vithal, I Tj. R, 14 Boin , 597. 
The mortgagors themselves severed the security by selling part ol it to third 
persons witii consent of mortgagees. 

Vtoaji in reply —Both the lower Courts have found thac tlie interest of 
the plaintiff's father Khushai w.is not sold at the execution sale and that Bapu 
was uot the manager ot the family, as Khusha! was alive at the date of the 
Ml 1 —Appaji Bapuji v. Kf-sfuiv, I. L R, 15 Bom., 13 at p. 19, MaruU 
Bakhaiam v. Habaji, 1. L. K.. 15 Bom., 87. 

Ranade, J. * - These are cross appeals from the decision of the First Class 
Suboidinate Tudge of Dhnlia rejecting the original plaintiffs Nos. 1, 2’s claim 
for the redemption of lour lands, and awarding them joint possession with 
defendant No 9 of a three fourths share in the remaining three lands, and direct¬ 
ing defend'int No 9 to pay to plaintiffs a three-fourths share in Rs. 348-5-0, 
being the surplus left after sutisfying the mortgage-debt. 

The mortgage of which redemption was sought was effected by plaintiffs’ 
father and tiicir brother Bapu in 1872, and included seven lands in all, but 
four of these hud been alienated by Bapu to defendants Nos. 4—8 more than 
twelve years befnie the institution of the suit, which suit was accordingly held 
to be time-barred in respect of these lands. Bapu's right, title and interest in 
respect of the remaining throe lands were purchased in an execution sale by de¬ 
fendants Nos. 1,2,3, who represented the original mortgagee, and were subseque¬ 
ntly in 18‘'9 transferred hy them to defendant No. 9. There was no bar of time 
' in respect of this part of the claim, and both tlie lower Courts have held that 
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these sale tranBaotiona afiectel only Bapu's share, and plaintiffs [ 62 i] were 
aocordmglj allowed ]omt possesibion with defendant No 9 of then three fourths 
share in these lands It is from thi« decree that both plamtiffs and defendants 
Nos 1, 2, 3 and 9 have pcofoired the pt> sent cross tppeiile, plaintiffs contending 
chiefly th\t they weio entitled tore item the whole of these three lauds, while 
the detendants conbentled that tht sdo of Bapu s inbeiest tiansferred to them 
the whole interest of all the moilpagurs ind not Btpu s shtre only 

In regard to the contention of the pliintiffs (ippellants m S cond Appeal 
No 575 of 1893), I feel satisfied tbit the lowoi Court of appeil was in eirorin 
awarding joint possession of athroeiouith share in the tliioe linds to the 
plaintiffs, and directing the defondiiil No 9tore{uud ti pliinlitfs thr->e fouiths 
sharf in the 'surplus leit after sat sf\ing the luurtguge (ubt 11 the plaintiffs bad 
a right to redeem tlie moitgigo of thtsu lands tint iirht tntitled theui to sue for 
the redemption of the whole oi these Uud jMdt:,cd if thuy hid In ought the suit 
in the hist instance to loloom only tliiu •,har in the mritnigel luids such 
a suit splittin^p the mortg igo socuiity cuulcl not hue I eon mamtaimd undei 
the lunngsof tins ( ouit which hue held tint whon i uuitgihoo icquiies bv 
parch ise the mtmists if sumo »f the inoit^.ag'iis I i* i quiu iul\ a iignt to 
sue lot paitition afkt the leaempyuu ot tin entiio moitgi^ 1 iitop ity has 
been effected lie cinn t lesist the «^laiui foi ipl<n,ptnn based on the moit- 
gage id nutted by him lie must first suiicn I i oi rtsb ne t le moil f,iw,e security 
and then uige what title ho m iv h ive it quiiel 1 y j uu ha'iu 

In the piesontci.se the lesponderit deten lants dil n tcliim any equitable 
rebel by way oi contiibution end ippoitiunmont Then defence was tb t 
the ti ynsfei ot bapu b intcio>,t mule them )wnei.» ul the eutiio propeity 
Plaintiff ajpcllints iKo claimed to leduern t tie w hole ml n t my p rtionofthe 
mortgigod lands The jurties hiviti,, thus joined ismio on tins uisis h ith the 
lower Courts were in orior in ipp itioimig the moitgigc secuiity mil debt in 
the wai they have done The burden oi bunging a p util ion suit has been 
thus cast upon the plaintiff ippellants, when it si ould proueily faff upon the 
mortgagees and tlien assigns 

C62S] Looking it the lutiioiities it will bt f lun 1 tint the viow taken bv 
the Madras High Couit in \ianm \ huUu 1 L K b Mul bl has been ex 
pressly dissented from in stv^ril doc is ons c f tins Court The M id> is High 
Court I eld in the case noted above that m bitch rises the muitgigoi n ust hist 
by a regular partition sut isceitmi his shiie bcfiio he sues toi redemption 
The judgment citcb no aothoiities and it does not apjioii tl it the pucuhai 
incidentb of a moitgigo coiiti ict wore fully lonsidtic I So lai luck as lS7b it 
wasbeld bya Division Bench oi this (\>uit (Ml LVil T ai d V) llAKllias, 

JJ ) that such a mortgagee must hist lestoie the *-eruiity md it will he then || 
open to him in another mit to establish any lights he may have acqoiied by 
p rohase— ^antajt \ Baya/i P J foi IhTfi p 17 This \ lew of the law waa 
affirmed in Altkhan \ Mahamadkhan ILK 1C Lorn b'ib which luling is 
of sjiecial uiteiebt, for it makes a clou dibrmcti >n between the moitgagoo pui 
chasing a portion ot the equity of ledemption, auo i moitg tgee su( ceeding to it 
by right of inlieiitanre While m inspect ot tito muift, igee s nglits lapuichaser, 
it was ruled that he should surrendei the sec uiifcy lud thoc obtihlish his olaim 
as purchaser, iu respect of the rit,hts w ich devohed on him by inheiitance, 
the right ol contiibution and apportioument in redemption was upheld This 
same view was again given effect to in lihikajt v LaMimau I L K , 15 Bom , 
27 The authorities beuing on this subject were fully coosideied in Naro v 
Vitkalhhat I L K iO Bom 648 and again m Vishnu v Venkattav, P J for 
1889, p 248, and finally in Mora Joshs v Bamehandra, 1. L B , 16 Bom , 27, 
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m wliii li list cise, as also in Bhtkaji v Lakshman, I L H , 15 Bom , 27, the 
ruliiih ii> l/«TO« V Kuuu I L R, 6 M id , 61, was expressly dissented from 
Ofcoutse there irusp ci il ciioumst incesin whub the Com bs have allowed 
some of the mnitgagors m part puithiseis of the fcquity of redemption to 
icdoem u put of the uiuit^ soonnh ou paMnoiit ui i propoitioii of themort 
(laRo debt The Piivy ( ouncil c ise Nnuah Azimut Ah tihan v Jouahir btng, 
J3 M 1 4 404 upie [626jsunts one rUss of sucli i iscs In that case the suit 
wall biought h> the | uiehasor of one out of the sixteen raou/ihs mortgaged to 
ledoein his purchasi ind t lie moi bp igee in that i isf duf not insist on the redomp 
tioii of the ^^hoU HkOitgige ilie „enoi i) lule appoiis to ho that i mortgagee 
has iriglit to insist th it Ins si unt\ shill not be split up Uwieehur Singh v 
Dab& Sahoy Cal W R lb64 p 26') Moult it \ iitl hoo Cil W R 1864, 

p 75,— but of roll IS j (1) wlifi he dois not ii sist r n such i right Asantih v 

Vamana, L li R 2 Mid 223 Jtam Snstov Mu^'>aviiii Amttroom<isa 7 Gal 
WR p 114 3/?/"« ih \ latandidfut ^ ( il V\ R j 150 hftipev ^fth 
Jioshun Lai 2 N W P 4 oi (2) whtio the oiiginal toiiti ut itself lecitos that 
the moitgirtU*' tojotlior in inoit if-rng th ii i inr ito sh iros or (j) where 
the mmtpacHe h IS hiiuscH split up the miritv hu ty Mai ■s Putan Mil I 

L R 2 All )()tj Vaianav hniyala I l,i R Mill 310 ^au ib A'^imut 
Alt Khan-v Jonahn Sing liM I \ 101 K tihi '^ahot\ Lalah hiiu 15 
Bang L R tOl Mahtab hat \ '•^aut Ijnl JLR ) Ml 276 there cm bo 
no objection to i iteabK distnluiti tlio muitgigc kbt In no list cliss of 
oases the nioitgiget hiuiscif sj ts the soiuiits l>\ hnyin:; a portion of the 
est ite inoitf t,.t d in 1 he is m i y p peily Ii Id to he o->t >n <> 1 fiotu seeking to 

throw the whoh hutden >n the | ut t the pi ipoitv still rnoitgiged with him 

Itwisoiitlii piinciplo til it in the pusi nt f isf th uio)tgt.^e ch ugo h is bee i 
appoitioned bi tween the loui lands sold awiv with the uiuitgi,.(( s consent by 
the tnoilgigor Biuu aul the lomaimnp thieo linli) Lastly contubution 
was allowed in the cise wbete the imitgigee succeeded by inheiitiiioo to 
a part oi til inui tgi,,ed estate ihkhan v Mtihamailhan PJ lor ISHi p 319 
In bo fai as flit tliiee linds ii dieputi ite concarued tt o facts of the 
presenl t ise do not till within any of tb& spoml cli ses noted above, ind the 
lowei Couils W 016 iliuioliie not justiliel m deputing from tlu cuiicut of 
decisions whiuh lequiie muitgigees to itstoie ] o sossiou of the moitgagod 
pioperty and loiei tt fin to i sepaiato '•mt foi put tion 

[627] The lb p ndonts pleidci Mi Kliiie iilmittod th it thedocieefoi 
]om possusbioii wis u<~t fi imilly (oneft but he (onto idod that the inform ility 
w i mt of i soit w'licli lustihid intoiloitiice in second appeal T cannot for 
101 ns set foil 1 nbuie acce] i 'ni^ View and thi decuo must be accoidingly 
amtr It d 

^ III t lu o'be i| 1 * Ml Scout ioi (lelendaut No** 1 to 3 and 9 contended 
tbit tl t (1 sfi 1 i I i))U intoiest<, conviiod the whole piopeity This 
cotittnl I w s m t Ii to lest n twu me insistent grounds namely, (1) that 
tlusi tl IK piopcitu wtiie Bipus sell icquiiel piopcitv, and, f2) that Bipu 
w IS ui n ii I Mil |>nittimily iiui bis uts bound thorn all Both the lower 
Couitshiii 1 wivii lound distil ^tly th it thr piopi rtii s were not self KQUired, 
and tti it F> mu int< losls sold v cie not these ct i ni inagor of the joint family 
yVe must tl iitf It dibillow the cuutentiui and relict this appeal 

In 4p)cal N( 175 wi vaiy the decieo ol the lowei Giurt, sofar is to 
diitct that defend u ' No 9 should restore the three lands in dispute Nos 9, 
17 and 19 of M ih kind) in'> pkiulilts | ossession and pay Rs 148 5 0 to 
the t luutills 1 he M s[ Ln tents Nos I, 2 3 9 sheuld pay appellants lOsts of 
this appeal, and bear then own costs, and pay the respondents* costs in Appeal 
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No 625 Appellants in appeal No 575 to pay the costs of the reapondents- 
defendauLb Nos. 4 to B 

Jardine, J . —1 oonom in holding that the ant hoiities ]ust cited cover the 
first point argued ai d in the decree pi opened 

. Iherec vatted 


NOTES 

[ See, however, (1915) 26 1 C 191 (Ai .d ) H'lll) 11 I C 100 (Pnniab) 1 

[628] APPELLATE CIVIL 

The ilh hclrumy 
I’m SI N i 

Sir C Farran, Kt , Cuii r JPsi u i \yiO Mr Irsiu r P\Rso^s 
Ttikamfil I mimdas . (Oii^iinl Defend int) \)ipliciut 

Kilulas Ddlpiti im (llii(,inU Pli i tifll Opponent * 

C'niProc/ - S df of n( od s Conh not in supplxi uto /<! ai ti re / /»> le Duly imposed 
on matinil '.uhseijuitilly to Jah of (unha t Lifhditi/ h supply 
(foods Indian larilf let (’7//o//90C s,c /(; i 
On 2nd N't^ciiibei. ISIl Ih Ittcitdnit ntiid lt> ',upplv tli pi i n iff wi'b i certain 
qutntity nf (Ihotii inidi it 1 iii p m m I gvptun \ irii N SO ii I'lt ii ' pans each 
mmith i I' 1 pen d of n \ it In Kimv Iso an imp il o it\ f fivi per cut was 

imposed b\ (fO\iriini iil >n 'h >iiii Plit it' niiiit (li i up i it li k i t upph the 

dbof irs unit s the pliintifl pit I ilu dim in id iiiion t tin cr utiict piicc 

HeW tb it un kr ■■0 ti n 10 t V 1 Mil f 1S91 th d f n 1 in ciilicill >n the pUintiif 

to pay thi duly wbi li b hid pud un itic \ itn th it it hi i ill mu i t lu b 1 1 thee mtiset 
priM It wr lid bi quivilmi t) iht dity which hi him h hi i pud Pht qutstum wit 
whether the dhot ir suppliid to Ihi pluntitt vv n ului’h mi 1 ut of y irn on whuh duty 
had been psid b> I hi dcfinditit 

Application under section 25 of t le I’luvintul Smill Cause Coiun Act (IX 
of 18S7) afiiinyt fhc » lei of Rio Hilmlui Ki'shnimuklii mi A Mentd Judge 
of the Court of Sm ill Causes it \l)m( d ih ul 

On the 2nd Novomlioi 1S91, tlio jilimfitf and tlio dilniliut inlcied into 
a uouliact, undoi \sl ich the defeiilii t iniiel 'c su,i|)]v to thi |)I untift iiiotiiH 
for one yoai at the lato of 225 (laim pt i month Tlio dhot its woe to ho m idc 
of European oi Egviiti in > vn wnsen in tin defend int q iniil 

* Applicsfn II uiidi 1 ckti I nliiim ,iii liilun Ni Mi tlSIj 
t Section 10 Act V] II ot lh04 —“ In thi i il >1 in ml 1 1 i u‘f m <n txi i t n my 
article being impostu, lucnis dirdicn i id i uniitti i ill i Ih luikiig t in i ntiaot 
for the B tie of such artich without tipul ilinn is i tin pi,ii<i iit t di fi whin d itv w i not 
ohargeiblo at thr ItiiH of the niiLing th^ mti t l iFaf n (hi .1 f sii b ulnh duty piid 
where duty w is ch <rg« ibk at tn it f imi,— 

“(fl) If such iiiip sition or imrtasc ■'o l+ki ifi 1 thit the d ity or i un isid dull istho 
can miybi-.ispua the st ikr iniy idd sininchi tin con*''iit pru i will hi qiiivaluut 
to tht duty or u cii isc if duty ind ho sh ill hi i ntitled to In p iid trnl to siu for and n covet 
fuch addition ind 

"(6) If bUil) tltcri i i ir remis ion s Id is iffict thit thi deer ihidmily only or no 
duty, s thi cast liny h«, IS Jjjiid, the piirchi <r liny iltduft n niutb iiom ihe iimtractpnu 
as will lu (quivalcut to tbi diuri ise of duty or nmiilua duty iiid he bhill not be liable to 
pay or be sued for or in respect of such deduct ion " 



1.L B Bom 62d xbisamlaIi jamna&as v Salioas DaZiPatbau l18961 

In 7dnuai\ 1895 an import doty of five per cent was levied on the yarn 
under aitiole U, Schedule IV. of the Indian Tariff [629j Act (VIII of 1894) 
as amended by the Cotton Duties Act (XVI of 1891) The defendant thereupon 
declined to supply dhotaib unless the plbintitf pa d an increased price The 
plaintiff then hi ouj:;ht this suit £oi Bs 300, dauiageb for breach of contract, 
alleging that foi the four months fiom 2nd November 1894, till the 2nd March 
1895, the defendant uuglit to h%ve supplied 900 dhotais, but bad only supplied 
167 dui mg th it pei lod 

The ludge found the defendant hid oomnnitted a breach of the contract 
and was liable for dam iges Ue, theiefore. p issud a decree in plaintiff’s favour 
foi Bs 25b J 0 The following is an extract fiom his judgment - 

“ The defend int admits in his deposition tb it on the date of the agreement 
with the pUintifl he hi) with him 1 000 lbs ot such yarn in his possession 
and th it he ordorel out 4 000 lbs moio for piepuing the dhoties in his mill 
He furthei stated that these 4 000 lbs of yam would be sufficient to piepare 
three thiusuid pins ot dhotios At thit late the 1 000 Ibi of yarn were 
quite bufficiunt foi 750 pairh The pin itiff s pleader has examined the defend 
ant's account and his foun 1 out th it I 91M lbs of such yarn was reoeived by 
the defendant betoio the dite oi vilnntiff s igreement and defendants pleader 
admits this Ii would thu appeal tint the deieiidant had with him suffKiont 
quantit\ of Euiopein m L^^yptiin y iin loi I oOO piui ot dhoties on which he 
had to p ly no duty Duiing the hist four nionth<< of the rontract the defendant 
bad to supply to the plaintiff 900 pairs o ilv, whilst he had yam sufficient for 
1,500 pairs \ irii foi which no duty was paid The plaintiff, therefore, is not 
liable to any duty so fit as this eliini is concerned 

'Supposing however th it the defend int hid had to pay an import duty 
on all the yam that was tequired fui tlio propaiatinn of the dhoties agreed to 
be given to tho plaintiff still the plaintiff tanrot be liahle for that, The 
detendant s pleadei lelies ou section 10 of tho Taiiff \ct, (see ante p 628) Here 
the contract was tor the sale of dhoties nnd not for the sale of yarn The 
article contiaded to be sold wa dhoty md uot yarn whilst the duty was 
loviablo on y arn The uchedule does distinguish the yarn fiom tho piece goods, 
and I do not think the aolendant c in claim to reooyer from the pliiutiff any 
duty that he might have to pay foi the yarn 

The defen lant ippliod to the llicb Court under Che extraordinary jurisdic 
tion, luntending that the piuuliit w liable foi the duty that there was no 
ur ler-tt inding tint the yam lu stoik was to be used in manufactuimg the 
dbotai 1 to be supplied to the plaint if tbit the defendant was not bound at 
on 0 to buy 1 1 ut the date r i (ho contract ill y nn lequiiud for tho plaintiff’s 
dhobiis ind tbit tt < defendant was entitled to buy in from time to time such 
yarn uiigbl be equiied fji 'be siid dhotais k [630} rule ntsi was issued 
calling onlliQ plimtiff to bt<uw ciuse why tho ducioeshould not be set aside 

Ghimanlal h ^ttalvad, apptaied foi the \pplicant (Defendant) in support 
of the 1 uU 

Slant k’ihalt J IcUeyarkhatt, appeirec^ for the Opponent (Plaintiff) to 
ehow cause 

Farran, C J —The subject ol the contiact was Egyptian yarn made up 
into dhotais I,pm this aibicle a duty was imposed by Act XVI of 1894, 
Schedule IV, article 44 Section 10, theiefore, of Act VIII of 1894 would 
apply, and tho applti int eoulu call on the opponent to pay the duty paid, that 
IS, he could add so mut h i> > the conli lot piioe as would be equivalent to the 
du«y be had paid We thuik that the lower Court has not properly poueideied 
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the latter point The qiie<)tiun 19 not whether the applicant had yarn in stock 
out of which the dbotais could have been made, but whether the dhotais were 
actually made out of that yarn or out of yam on which dutv had been paid 
by the applicant It le only m the la‘-t case that he could lak for an increased 
price,* 

We make absolute the rule, rivorse the dectoe, ind loin ind the u ise for a 
fresh tiial with reference to the tbovo remarks Oo°ts to be costs in the cause 

Rule made abioltUe 

[SI Bom 880] 
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lh< Gthlehfuary J89C 
Pri spnt 

Sir 0 Fakran Ki Chili Ihsipi > Mr It sik r Parsons 

# 

The Surat City Muaicipalit> tOiigiml Ilefeii 1 int) \ppelltnt 

• irrsM 

Oohhavaram Tamnxdi'' lOnpmal Plunt tti hespuKluit * 

Muntcipnhty —Ih^hiet Mutitapal Act iUomoitf Act \l fl'iTj) ‘?to -il, 
Oh 1 and d -Amcndmtnt Icf ,,homhav Af't II / I9st sta -^7 
Cl 7, and See U Faz impoud by Muntc pahty 

lu 1801 the Monicipilitv o'Sunt ipprint(.d it nmittit. I iim th tiXiti 11 f'l the 
c y pr pi mptoridnc ociiif rfth ixi tin tix in t np th 1 \\i h ii w(mfi a'ti) of 
iltain ngabitt rwitor upplyfirtbi fity A*-chenit I ivU > Inft 1 t v thi L mn ittie 
w i sub<icqi tutiv dd pltdby thr’MuuiLipil tv ind 11 it ludtl i 11 vx b 11 ii Ip pertv tix 
The Muiuoipihly thtii ism da u tic m th irRud I tens li t 11 iiti n 1 tot under the 
provibimsc' section 21 «f Act VI rf 1S7) >,111 1 1 , f rih [831] lb piiti ulits f li proposed 
tax ind rinuiring object ous *0 bt Icdg 1 within t t rtni b frcni the diU 01 thi notice A 
number of objections wtn reccivtd vhi b wti liid u the tiHi f r tv nt 11 dajsfor 
perusal i id c nihidcratiou by thi Mui Kipal l cmini 1 uers At tbt 11 1 f hi time 1 opeciil 
U/Oitiugof the Loininissiomrewi b 11 itwh hit i rsh dlhitth tjituii wtr uvalid, 
iud the cchrmo ind the rules with n gild t ih< Icvviiif, ftixwt f r« ird It i vcrumiut 
and were siuctiouid The pi iiutifls util r initijuu ti a r striuiiij„tb AIui 1 i^ ilitv troiu 
Icsying the tiX contending tbit it w is illcit il nth >un 1 (I) tint th r visit Municipa 
lity desire Us c 1 imposing tilt tix f r itiv f th put} ill w I v tb V t 11 isuiuch is the 
Commissioners who passed tho rcsilutim tr impu <> tin tt\ d d it 1 11 w f 1 whit purpose 
the tax ww to be imposed (i) that the res 1 iii 11 imp siug thi i\ wi illc}, il 1 c lusc the 
notice calling the meeting of thi Ci mmissioucrs which pis cl the n 1 iti 11 diJ n t jiccify 
tbi> tax as the object of the mci mg (3) (hit the. t oticc g \cii undi r s dim 21 of Act VI of 
1873 was bad as it didnot stitothc purpvs 1 ih pr p cltiv (1) tint the iiitur uid the 
amount of the tax wore not suffiriontiy stltd III the nolle l>)thilih 1 otic oughttobave 
stated the mode in which the vile itiou of pr ip nv f >t thr p irp se f th t ix w is t be made, 
(6) that the objections of the •‘ito piyirs were n t utfii'icii iv usid red t") thit it did not 
appear whether the tax was to be pud in idv me c r 11 t ind (S) th it the assessment of the 
tax was made on <• wrong basu. 

Held, that the pnrpose of the tax was bullicicutly known t > the Commihiiioners , (2) that 
the resolution imposing the tax was not iiivilid although the uo*ice convening the meeting 

* Appeal, Ko 145 of 1895 
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did not <ipfloify the nb]oot of tho mooting (3) ihtt tbo notico neod not Bpocilv tho pnrposo of 
the 1 IX (1) thiiii iiB 1 1 II n i.tu?o md the iinount of tho tax the notibo wm suiBoient, as it 
stit d thit the imiuiiL w lald dop nd on thf \ ilmtiou of tht pripcrlf , (5) that the notice 
nied not dodiie th« mod f i ilo^tion (6) th-it th obje lion wore ‘■afheiontly oonsidered , 
(7) thit the tix wis to bi paid pirtly in ili moo (8) thit the assessment would not afiect 
the Vilidily of the ti\ but would give a right of ippeil ti hiv< the viluation sot right. 

Held therrfore th it the tax was ligallv imp bid 

Appeal flora the decision of Rio Bihulm V \ Paianipe, First Class Subor¬ 
dinate Judge of Suiat 

Sail foi in injunction rostiaininp the lefondiuts from levying house-tax 
from the pluntiff The ptOi*oodings of tho Munuipility of Surat are regulated 
h\ the District Municipal Act (Borahly Act \ f of 1873) and the Amendment 
A^ct (Uonahav ActJI of 1R84) ofwhtcli tho l'>ilowiug irethe piovisions tDatetial 
to this repoit 

“ biptioii 21 riiiisi 1 I vor\ munic pil ly 1 siring fi lui time to time ti impose an> 
tax till or other imp ist f ir tin p irp > s 1 1 thi Ui h ill giv n tire of s h intention, and 

shill in suoh notici dcfin thf ni ui f Ih 1 1 \ t 1' >r th r imp si tho class of ptrsms or 

propert> lo be made liiblc th rtl ml the im ui 11 li imposid 

“CImsoi Any inhibit mt of the iiiuiii ipil listr I Ijoctiigti uch I tx toll o’-impost 
mix, withiu i foitii ght frim h dilt if ih ud n U nd h j ti um (683] writing 
to tho mum ipality mUh tnuiii ipiliU (.lull t il < suoh rl) I n i it fonsidoi itioii and 
ropoit th ir opirii u Ihi n ii t he L \ rn r in I > iiuil 

Sc-cti ni 27 1 li f 11 wing pr visi ms shill le Isericd vi h r spe t to the prococdings 

of a municipality — 

‘01mso7 I'M pt with th porruis im of th pr iliug xuth niy ui bisincss shill be 
trinsuU 1 md ii pi p ill ml cu s 1 i i ly { ri i il in tiiip nnl ss it i. uitnti mtd lu the 
iKti -onvciiiuf SI h mtcliiig md j br ight lirviirl ly thi pusidiiig luthorily i b> any 
Gommis i iier wb hi giv ii I ii liv pi ii is ii ti Ih i 11 th fi silent er in tho 

< ISP if I «p ti i1 g n ril meet ii„ uni m iili i Ih f li i I o ii m i li in the writUu re ^uest 

for such mil ting 

‘Seetionli I veryinuniiipihti lull s m is mv niti tly lui\ bt iftti it his been 
e nslitutod mik; md m ly from timo I lim ill r nr res md rules e nisisuont with this Act 
and with thf prmripil ict 

‘^a) rigulitingtlif t ruiuclotit«. Lusiii s indtbc Jeligition if uiy f Us powers or duties 
to DC or m ro e nnmiltfo 

• * * * 

(A) prescnbiug suh| ttj the pros loii f Ibt piine ipil tot the t ills eossea, taxes or 
ttb r iinpists t hi hviilin lli iiiunioipil di otiel firmuui ipil purposes md the fees to bo 
ch r^ed ter licenses n peinnssKiis gruiteli iidrr se t on 22 o| the said Act md the times and 
mjle t 1 vying or re oioring the a.me 

‘Pieviled thit 

• • • • 

(A) N I ult ni id e.ndt r tbi si etiin shall h ive i lli et unless induntil it has been approved 
by the V r r iii C in il or by such iffioer is he ippoiutf lu this behilf " 

In \u 4 ust 1891 the Mumcipalitv ol Suiiit at a general meeting appointed 
a Committee to ro iso the tixition of tlio city with a view to reduce some of 
the existing ttxos md itupose otheis, m order that the town might (tnter aha) 
obtain a good wilti supply Tlie Committee accordingly drafted a sobeme 
which it submitted with i leport to a general meeting of the Municipality on 
the 17th and ISth Miy 1892 Ttie scheme which it suggested was adopted 
by tho meeting The scheme inoluaod (inter aha) the imposition of a house 
and property tax 


408 



OCHHAVARAM JAMNADAS [1896] I.L R. 21 Bom 688 


Correspondence with Government on tim subject subsequently took place 
which IS immatetial to this report md on the 23rd November 1892, another 
Rfiecial general meeting of the Municijality was held at which the nvised 
scheme of taxation was igain discussed and ngain adopted with reference to 
the house and property tix ind a finthor resolution was passed “that the 
foHowuig schedule of house ind ]itopnrt\ tax ho adnpted and stops [6381 tiken 
undei seotion 21 ot the M intcipal \cl \ 1 of 1H73 ” Then followcu rules 
giving the clHSiitication ot Iiouhcs, Ac 

The \!unlclpaht^ having a ih )v«‘■t ited idopttd tlie st heme proposed 
hy the Co'nmiltte issued a not (e d it« rl rlui lid Decernb< r 1892 with regard 
to the Houso and Property Tax as required b\ section 21 cf Act VI of 1873 
as follows — 

NOTICR 

“In nccnrdirice with the rcsolitioii of the MunKipal t\, drtfd the 23rd 
Novotnhm 1892 notice is heiohv givt n tli vl the* f Down « sc hcdiilH ol houae 
and ptoport\ t^x is proposed to ho iddot to Appondu 11 o tlm Mun cipal Buies 

“ fTlON IV. 

“ llowte anrl I i<pirtv lax 

% 

“1 A house and propeitv ti' sn ill be levied on h m es factories, shops 
and varcdionses, on stnuv ird and on spac s nd places u-eicl f r atniing 
pic peit\ or f ir ti idos or foi nianiif ictuiei or fcji ke< j in., c iits, livestocks, Ac , 
according to the followiii ‘ clissiBci.ti»n ' 

(Then foUvwol a schedule sotting forth the rite if faxst on in different 
1 lasses of pi ojiert \ ) 

‘2 The tvx sluU he pt\ iblo hy ^he c>wne»s cr then agents If the 
(wncr ot i IS igont cvuriot ho found, ps\merit tniv he dorninded from the 
(iccupTcir or occupiers 

,1 As Sion as fossilile for the vcir 1891 94 and on or hetorc 1st \piil 
in ever suhsequint m ar, a c I is>-ifi( ition list th ill bi> pn j aitd bv IhcMiniginp 
Committee of aD houses hmidings and otlioi pio|oili » n wind the tax is 
mil o'-rd ernt iiinrg fci) the n m e c f the stiec t oi divisi m in wb'c li the i niperty 
m sifuniod {li) the design ition of tin* picpcitv cithc» l\ nimci ci m niher 
buffi lent ft r identihe »lic>n c) tie n itne of the owner or 1 is i cm {<)the 
ti line ol tho occiq ler d iiu (c' the cl is mwlul ills isst sid if tic mii not 
of t vx is'csstd thereon f ir tie piiip sc tf filming 'he (lissfutfoi list 
for 1891 94 the M in iging 0 mmittee sh ill on plov an jtiuor spujdllv selected 
h the Mumcipilitv ” 

(Then follow thirtoen rules which noid not he bet out, and the notice 
concluded as follows) 

“ Objections against the imposition of the aboiotax will he i utivtdbv the 
undftiBignod within the jie nod rf a foitriighi fiotn th i due ol thib uotiee and 
p'lced thereafter before the Municipality for considerliion 

In compltanoe with the* nvitation contaimd in (he ast tlau*-e of the above 
notiso, i latge numbi r of obieetioiis were itctiivod, uul is requ icd b\ (lauso2 
of section 21 of Act VI of l‘"73 a moctaiig of the M nieijiilitv was held cm the 
20th Deceiiiher 1892, to consider them, and it was unmirnouslv rcsejlved that 
the objectie*ns should be 1 iid on the tabl» for twenty one da>B for perusal and 
consideiHtion by the Commissioners 

[634] At the end ot that time,»/«, on the 14th Tanuary lt93, another 
Bpecial meeting was held to consider the objections At that meeting it was 
ultimately resolved afiW discussion that " the Municipality having considered 

• 
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the objections, and being of opinion tlmt they are invalid, the rules passed on 
the 23 d Noiembor lb92 he ioiwiided for sanction by Goverimient ” An 
araenduient was inop)sed thittbe objotUons lecoiaed should be severally 
cunsideied and disposed of but this \n ondmont vi is lost 

On the 2let lane IHUJ tbo scheme wis sanctioned by Goveinineut 

On he 25tli N vomliei 1891 it was lesohid at a special meeting, ifter 
tbe woik oi istessii ent hid actuitll-v commence i that tb i teini ‘ issesscd ' 
should he cu hm 1 and tlit dcbuiti m iddcd to tin iiiUs borne tiiflitig additions 
and ainencIniLuts wt le nia le, in i i nut ce with icg iid to tlieni was duly issued 
and objections iniitod Oi e < h) ctioii only Lime ui ind it w is considuied at 
« sptci il ^, 011(1 il iiKotiiig on tilt 5 li 1 inu uv 1^91 Ihe additions and amend 
menti WHie ad ptid mi then sub nitted t ) iTOVtinmeiit ic>r siiictl >n, winch 
was i,riatei h\ Gov inniont licsduticn ditcd bth Match 1891 

Thus the wluh scliemac t tlio louio iiui j iopeit\ t ix coinpiised in sixteen 
rules htciino complete on the 8tli Mvicb 1894 The woiL cf astssitg 
propel ties w IS ikiwovcl ^oin niri lie inu u t tne un lei diutti ns five, n to i he 
speciailv appoHitoi V^sess Ot Oih ci is li iw \ ilu iti ms shoutci be m ule 
The nirect ions i»eimit td tin \ssos i Ofiicci to in tke v ilu iiions cm c nsi 
delation ol lents as well is otlui in ttti'- b t t coiisiuriti n tf itnts w is 
wiioUv I ICC lu b d b\ the dc fi iiti m ot til tciiii i csel is , ivc n in 11 o i nl s 
Tlie wnik ol piopiiiUn cits ib tli in 1 sts w is iiiii',1 td on tic I itli Januity 
1H94 til it IS lufoie tliu d tin ti m cf tlmt iin issts<-el ml iti t line d 
ments of the tul s wire sincti iicd I \ Ci vciiimont lb iclissilic it on h t*. aoio 
adoitc^d hv the M ina'* ng (. mini tco iltei the i i*^e of tiu. G lernmonti 
sanction, inimt!'> 8tli M icii 1^94 A-, rccjuiud hi Kult (i) i | uiilic notice 

WiS glie j 1 1 th t if c t that the li ts fit the yen 1891 9') would be ici id\ on 
<ih6 28th M rch 1894 

[635] Ol tbo 14th Au^-’ust l‘'91 the Mmuciptlitv I av n„ piesentul to 
Uio piiiiitiff i bill foi payment witbm btteeii di,soflls 1 12 0 isiiiebi t 
instilment of the house I ix since IsL Ipiil I'^Ql the jlunliH lr>UK,ht this suit 
for an injunc tion lesti lining the Miiiiic ip tii \ ft im Ic vyinj, the tiuuse t ix up >n 
him lie conteiidol (hit the ti\ w is illot^illy impostd the provisions of 
Bombiy Alt VI of lS7d not hivio., been obs rvel 

The Siibiidiiite lul^i j,iiitu] the injiin tion pi lyud lor iiid pissici i 
decree for the plimtiii lie bell t lu tix ilKv il ti uliiit, i/ia) that the 

noth iti m of the Ir 1 D cenbti 1882 w is mil quite in I also tbit ill the 
objec I ns aent in bil no*' 9 eu < i si lend 11 1 followin„ exit icts fiom bi>' 
jud men aie neussary lu oiclei to 1 >11 j v the ju Jgment ol the tpjeal Couit — 

40 Tiio sivoral steps ii the micliineiy foi imposing a tax is laid down 
in secti 1 21 ate is tollows 

(1) I) s 10 or 1 itunti m c 1 i Muniei|iiiity t > impose a t^x tor the puijioses 
of the Act 

(2) (living notice of such intention 

(3) Bejuisitecontontsol bo notice -(i) the n itureof thetax, (&) the classes 
of persons or popuity to bo m<de liable thereto, and ic] the amount to be 
ina posed 

(4) Liberty g anted to inhabitants of the municipal district to take objec 
tions, if thev havt uy 1 > the impobition oi the tax 

(5) Coosidei I tills of such objections by the Municipality 

(6) Keport of the Municipality stating its opinion on the merits of the 
objections attor such consider ition tc be submitted to the Governor in Council 
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(7) The deoibion of fcho Governor in Council.” 

“ (44) We have next to see liow lai the piovibions of the 2nd paragraph of 
Bectiou 21 have been romplitHl with In aucoinaiue with notice (Exhibit 30) 
numerous petitions of objections, more tliaii six-tiiousand, signed h\ 10,458 
peisous, wore lecniveil from pe iple Bs i resolution |iiss(>ti by tin Mutiieipality, 
tboy woio laid on tho table of tlieii oiliu) toi a peruid of 2) (lavs, 1 n being read 
by tho soveial Coniiiiih8ion»*is On tin »xpii\ ol that period ,i special meeting 
was convenod for conbideiing tliein Wlu*ri the meeting assMtublod, a rriajonty 
ol 16 inemheis to 7 pronoitnced ill of tliem a-s invalid It is ilioged that tliey 
were nob, ss a lact, eonsideiod at all That the' weie not read at the nieeiing 
except porliupe a very Jew, is an admitted I vet It was, iti kn I, a plivsiial 
1 ID possibility to lead all ol them, tiled is they an in not less tliiii Hltveii laige 
files, in the coiiiso of two m uis fo' wimdi too i.i' titif, held i s si'tmg It ap- 
pens fiom its pioeeel'tigs ihvt two amend n nts weio piop soJ t i ttio o* gtnal 
proposition, one for leading all tlm potitiMs, ml theotnei I ir u iding the 
English petitions, but tti y hdti wiie i ii tid Mi Ih j inji s i\s tliat ui a 
previous meotfi g not a •■mplo im idn i ii id t ikf n hjf lion to the pe itioim 
being laid on tho t ihle, and tiny hiving been plieeo [.636J ’h(M sutliuieut 
u))poi*uriit\ vv ja given to tlie UK mh( Is to lo id th ini 'inisltii i upl d vvith 
tho slaliiui lit III ido 111 the pto(*i e<lin> iXliil)it )i to thi r ti (t that inuv vvuie 
consid(‘iuiJ, must ho rogiidt i 'is siiflionnt t i siMsty the n ijuiK iiient ot ttio law 
111 tl.il lieli ill lie iitgus that this Couit hasiiopnvii t'l ijuiut now they 
weio (ousidoied an ^ vMiil amount oi tho>i..,iil was given to ilioin On tho oilier 
hand Uiecoun el of the plnniiL* siy tliit lli< muie st I'eintmt, that liny weie 
cmsideioi, will not do They uige that Inoie oi gnl lobe i jooit diseussem 
and dtinie aliout them, in tho m< iiiig itselt N iw 1 t us see wliat vv is actually 
doni in this henali Ihe pi<<eeediiigs ol tin meeting do not help us much Tney 
mak ) the hare st it( mmit that the ohjecMons wt ii loiisidt ted, In I su| pl\ no 
f'litinr infoiin itiou as to tin way lo which it w is d nie \\ e h ivt, iht iciore, 
t > look me I the Ol il evidunie to asienain this pom*. I'heie aiethiitv iiiemhurd 
on the Muiiuipal Buaid includine the Pieiulnnt E t-lition ol the (. ouiuns.loners 
and the Soeretaiy ot the Muim ipality au ex iiiiiiiid i. vv dUsses It ippetrs 
iium thou depositicnu that only thiee ul them iN is 182, lUo and 2dbl teui all 
tho iietitiuns Une witijuss. No lid, savs that ho did (lot leii any petnioti at 
all, rieithei did he uvei go to tiie Munietpil (illi e lot leulm^ the n biom the 
ovideiicu of the lost ot the 'vituos.es it o m hi si e i th it all (tie pi u'lotis woio 
nob leid by any of them On*, lead iiity, inobhui one thous mu, aihiiiiloui or 
live thn’isand and so on This much w is dr uu vvtiile tin petitions vvtie Iv’iig 
LU the table Wnuii the subjiCi i viuu hetoie the imeti g, thuit .v issomecon 
flict in the evi lence as bn whethei any pititious wire leii liiutu at ail >S >ma 
Hay til lb not a single pebition w is leiu, ami am mgsi these is one who voted in 
favout of tho tax, and wliu was liteiwiids ap[ iiited the specal olU ei lor 
piepanng claasihcation lists (Exhibit 101* , while o'hois s y that a tew pin tioria 
were road Borne ileposi that tlie I’lesideiit asked the Gommissioi ois to state 
their opinions as to the objeutiond, vvlieii some ol tr em said wit it tiiey thiught 
ab lut tbuui. It does not appear that a legui it disiussion on eai h point tiken 
in the objections, took plau i One of thn witnesses, No 19 j, siys that when he 
used to go to read petitions as they woie lying ou be table, be had disuusaion 
with other CoininiBSioners who too cam s there to road Taking the above as all 
what oocurreJ at and out of, the mee u>g, lut us see whether it satibhed the 
requireme.it of I'le I.iw. Mr. lii janji contends thdt bulliemnt opportuuity was 
given to the Commisaionerb tj go through and consiuei the petitions, .ind if 
some or many of thom*did not ava 1 bhomsoives ot the opportunity, it was not 
the fault of the defendant. This aigumeut may look plausible at the first sight. 
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bat if we look into it a little deeper, its hollowoese would be apparent. A 
Muniripil Corporation is one whole body consisting of several Commissioners. 
Eioh Oommissionor forms a part of that hodv, just as one limb is a part of the 
body of one individual person. As this individual (Hirson has no existence in- 
dopendontlv of his several iirnhs, so the ciirporate body has no existence independ¬ 
ently of iiR several ineinliers. Now suppose one single person is required hv law 
to consider a thing and repoit his opinion thereon, and also suppose I hat he saNs: 

* I gave myself, that is, all the parts ot iii\ h idy and mind, sufTieiont opportunity 
to c insider the inattnr. Tl.ey negleutcd. W.«s it in\ fault? I say, however, tliat 
1 considered that matter, and luv opinion is that it is improper and invalid ! ’ 
Can it he said that the ixir-ion has ohnvul the direction of the law ? Certainly 
not. In the sirao wav, ailording opportunity to (ho Ciimiuissinners is alone not 
Bulficient Tim proper question to he decided is whethcM-tho objections weieor Wi-ro 
not, as a nuittor of fact, considert d A baro statement to that effect in the proceed¬ 
ings [637j will not do whun there is evidence lo the contrary. It is s<iid that 
the mode of eun.sidniing the ohjecMons hy laving them on the table for a time, 
was resi.lved upon by the nti niinous decn>ion of all the CorinriisHioucrs. Jb 
may bo so. But it does not satisfy the k quiromenl of the law wheo it is found 
that they were not. so considered. It w is not, uioioover, meant by that 
resolution th,it it should he the final consi leiation. The object of it was, as 
is sain by one c'f the wiinnsses, 1o uinihle the Coniinissiuners to make theiii 
acquainted with the ohjeclions, and thus to lie ie.id\ to disouos the matter in 
the meeting and give votes as t.o their merits. Jf it could he shown that all 
the Commissionois, or at leist tlio-.o wlio were present at the nieotiug, had 
read alt the objections or haif, at least, g it them read or exiilaiuod to them, 
and if afliir having done this they or the majority of them had given their 
opinion tint thev were in’.'ulid, then that would have been the joint action of 
the board, and the direefcion of the law been regarded as substantially fulfilled. 
But this was nut dune and, therefore, I find that the direction of law temains 
unfulfilled. It may ho said tliat as there wore so many jiutitions, they could 
not b»' conveniently read iii the meeting. Quite true. It vvoul 1 certainly be 
a wearisnmo ta'-k Tlie work would take several weeks, if nob months, to 
finish. The jirnposal, theiof.iro, to lay tlicm on table for the CommiS'>ioiiers 
to load at tiieir Ifuuie w'as very jirojicr But as most of the CoiiiiuiBsioners 
did not tikf advHnlag(< of it, a-i tliey ought to have done, ami as they did not 
read all the jietitions a^ they were h< und to do. theie w8> only one lomedy 
left and it was to have all the pnlibioiii read at the meeting. It might be urged 
why those Commissioners who woio diligent and w'lo had gone through nil of 
th< m should he again troubled foi the fault of otheis The answer is that it 
WMs an imavoidalilo thing fi'i- j.a-sing ilie scheme through nmehinery to the 
last, state 1 h.ive comjiared a corporate body to an individual body. By 
carrying the an.ilogy a little far'her it may he said, that as when some parts or 
limbs of a !u».ly ref’oe or hecoiuo unable to carry on their proper functions, the 
rest of lhi‘ parts or limbs are made to sutfi^'r the iiicotivenieDco : so if some of 
the mem lulls of a corporate body do not do their work properly, the others 
must neccss.iiiJy put up with tlio inooi venionco, if they wish to carry any 
particular aim of the body to li successful end ; if they have not so much 
patience, they are at liberty to cease to be its members. 

“ (46) The objections were submitted to Government through the Collector 
(who is also the (‘resident of the Munioijiahty) and the Divisional Commis¬ 
sioner. These oflu’urs pas'-ed their several ojiiniops on them. The Collector 
observed that ‘out of 6.2^3 petitions more than 6,000. were presented by the 
bauds of one individual. They bear the impress of having been the werk of a 
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few hands. For instance 1,138 are in the hand wilting of a single man and 
appor/ntlt/ signed by a few men also ’ It is tuitiier remarked that ‘ no less 
than 3 000 ot the signitures now suhtnittud do not c ntaiu the fathei’s name 
and 5 9H give .io address Jiy this means, iduntifieition is inudo impo<-Rible ’ 
(See Exhibit 245) By tuaking these leinaiks ib is su^gosterl tint a large 
numhor of the petitions was nut geiiiiiiiQ Tins ciiMrisin in ulu ex parti without 
propel inquiry, cannot be accepted in a ]udi<M il ptoceodtng as a tiuu indication 
of the nature oi the petitions li, luoienvei, is not the oinnion of the Muuici* 
pal hudV nut the individuil upnii jii o tlin Collectoi Tin Divisional Cominis* 
Bioner passed a dilTerent hut equali\ uidavouiahlc, opinion Tie said ' it was 
a physical imposMhility to real ovet m tin iiiutitiiig the wlioloot h JS3 petitions. 
It was, no [6383 doubt, with tlie amiiiile oli]ect of cieating this < npossihiiitv 
that most ot the petitioners were male to sign individual putitioij>- lostoad of 
till* usual practice oi drawing up united stitimenti o* all the aigutiii uts ag nnst 
the proposal Besirtus, it w is telt tint it the Mntucipilit\ dtvoiud severalda\s 
to hearing all the pafieis, lattled o\ui one it the), the >« il aignments would 
escape noMce^i the mass of leibiage (sue Bvhihit 82) 1 liehevc there is 

oou>-idei ible foice in theso leinatk', rnoit'h the petitiin, mis not nave iieen 
gemiah\ wnttgn with the intention isi iibed to tm in by the I)ivisionai C om> 
nii<>sioiiur, vet the result was ]ust the sime I do n >t tiiiiik the puoile ictud 
wisely in oriwing up so many sepn ito pc tPions Tm le lould n it possibK be 
a sepiiate ind a ness argument in each petition 1 no people'■e< m b i have 
lost sight of the ptir Mph< th it quality ratnoi thin qu luLitv cJostiMs attoi lion, 
and it the qu intity is allowed to ineiea<^e heyoiid its ictson ible limit>i, it brings 
in the iisk of what little quility tlieio ni iv ht, of Ihiii' altopethei disipgaidod. 
Ib would have simplibed the intitui if thos, a'- leiiMikt i Is the Div sional 
Coniuis-iiuner hiidriwrinp i levs leprosenl i on-sf i'mg t itir ol)j< ctions ind 
loss ins ig iitist the tax It would hive stivid then pui|ius» *u la btei if that 
piitposo svas simply to have thoir ohjictniis ptupiils cuusuJi.led hv the 
Murue pality and the fTivernor in Counul, and not to cu ite uunefes'-ary 
diiiiuuiMus in tluir w iv If the inhahitanis ot ans pliceoi son o individual 
Commissioners of any Muiiu ip ilit, uu touiid ‘'oliivt a in ukud toiiP> in y of 
throwing obstacles ind ciusing del ly in lln* d's Im-g* if husiiiess tin (1 ivein- 
ment have it in then povsei to aholisli the Muniiipa ity il on lie r, ct suspend 
it for a time, and have the woik done hy iheir ossn ottieeis Bu* so i ng as 
this IS not done, all the eiti/ i . have the pnvilt 'e ind choice of sendii g 
indisiduil or piinb petitions ml it will nut he lUit and i topei toiefusito 
consider individual petiL> ms hot luse the m no coiiscniunt w is < l mak ng j mt 
'epiesuntations was not f llovsed, tli m^ti the aoik voiihl m t ul mi icquire a 
good dull ot lihour and time links', eich and ill of tbe itiifi nis .tic lead 
out, it will not bo possible to judge w icth i they Ui ot do not cuit.iu a valid 
aigumeut. By lealing a few oi even nn't of tliom, the idea of sshit the test 
mvy contain, cannot be hid The (lovointiiunt have rec i, ly issued a circular 
(Exhihit 94} liying do<'n the mimur in winch a Municipality should act 
undei section 21 In paingiaph 3 of it, tiuy leqinte th it the i« pmt oi the 
Municipabtv should set foith each objection t iken hy the jicople, vsilh its 
opinion I refer to tins locumeut, not bci'ause it cniclb any new inlo, but 
because tno Government have also lecuftn/ed tlu uiccssny of ei h cbjertion 
bniug oonadned and reported on. For the foregoing iwason, 1 find that, in 
the present case, the Municipilily f ii ed to consider the ohjechons oi the 
people in the Vvay in which they onglit to lie considered This is the most 
serious of all the irregularities which invalidate the tix ” 

"51. It IB alsQ.icontended by the plaintiff that liula 7 does not clearly 
show whether the tax is to be paid in arrears or in advance. It mentions the 
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due dates of hilf veath instalinuats of the yen 1S93 94 and of the suooeeding 
years The hnancul \eti of tlie Mmiuipililv be^nib with the 1st Apiil and 
ends witfi the list Miidi The ‘•cliowio w is not cumploto before thefirsl year 
was neIlly at its dose and foi liiit reis in the tax of th i* is notdeoianded 
From ib9l 95 the half \oiil\ inst ilnieuts became due rn the Ist Iu1\ and the 
1st I iiiuuv in eich you It is dear tfiit the tix is inide payable partly in 
arteirs and ptrtly in advance 

[639] The defendants ippo iled fiom the iudt,rnent of the Subordin ito ludgo 

Vrtcph tSiH an i MaiuL^hah J Joh i/arUian for the Appellants 

iDefeiuiants) 

‘'C tt C U ^tlahal S trail an I Ookhalr ind Narayan V Samarth, foi 
the RfbM ndent (E’liii *iif) 

The loHow tg luthuiities wtru tiled (h/i-f v IipynohJs L R (lh93), 2 
Q 11 'll Ash mull ih V /? loenan haqeln II It 11 Oil 197 IJiralal \ 
Ihe Jhana Mu iic pality 1* 1 lh91 p H4 /os/u hahd is v I he I>alor 
Municipal til 1 L Iv 7 H in 999 ht I ist in (. mil s huluay Coin/any 
and'Ox xeirs o1 ViuUcn 29 L 1 <Is S) M f ( s 49 Ihllalhv // pc 
BBoni H C Rep 0 I 1 >11 it j i iih J17 /•<-/ i Itnki hlkm H C 
Rip (Or Ca ) p 19 at }ip 47 M ( h il il I is \ I hi Mx nieipal ( Linniission i 

of Bomhay H R in H C Ki i f() ( J ji S > it ui 91 92 Iht Vunu patty 

oftht City if It inn v Vilimal I L K 91 oin 'll 

Thf judllment of the C uit w is d livetert b\ 

Parsons J Thu m > t sat siactoiv w ly t > di il w tli this ippu il is we 
think to ( insidir tlie oiiimti >u<- *o the iu ihty of tiie fix inqustion s iiiitm, 
Betting ( uf the 1 ut‘ sofu i they iiUtu to tlu iiiiticulii i b] ition uiilir 
reiievv Till'- Is the meth 1 tint his hi en idoptid by tl Suhndiniti fudge 

against wlioso dione this appc il li is liui n in idc nd it w is t herouise idopted 

at tlu huaiirgiftho inpi il \Vu will lonsidii ti eiufoie tl ose biittiinsiii 
thoridei in which lia\o ho n dt ilt with liy tl u Subotdii ati ludge ind 
whuli was fullowid in tl is Cf uit is in is w is iios-^iblo 

The histoix ( f the cise is g ion hy the Suhiidn iti judge in | irigraphs I 
to 22 f his julgnient ind nee 1 nit ho lu stitid Tlu oljictim dt il with hy 
tlui buhnrlinate Jud^i in pii i»i iplis 21 t > >9 liaio not hei n i ussid in ii j oal 
Tit iHte»siry stt))'* loi ii iposiiq i 1 1 \ ire sutlici ntly ur utility sr 1 out in 
pu i t I] li 10 (son atilf I ( 19) f Iih |udr,ii tut u d tlu lust ohjtttiut t > be 
const I 11 I f lUs und r th fai t ot tl o steps tin 1 e niti tions 

[640] h<ction >1 diiiso U) it le Buiih y Dstiiit Municipil \t t of 

1871 I) us thus Ijvoiy Municipihty esnm fi >m tim i to time t i impose 

an tv 11 (1 othoi inqiost loi tiui | tup '' oi this \ct it w is ugued by 

Mr '■cntl tint in the pu tnl ca o thoie wi ni M aucipility desiious of 
linpo 1 I tax loi ir \ < f tin iposis o'tht Att lutau t though there w is 
a res dut n pi >ed to impose a o fl e Mnninpil C niuusstoneis who pished 
tlin Its ill tl 11 did n ♦ tlfiiiselvf- know 1 r wliit luipcsu the tixwis lobe 
liiipostd nil lit (Ut 1 in siipi rt of In irguriieut lixluliits 99 24 > (pitigiaiih 
16) 2j(i lOh 104 ‘>1^ 223 150 182 Ib^ 148 143 79 and 69 Iht ohpction 

IS one th it w is n it (xpiessly t tkun m the own Couit and tluietoie his not 

been dealt with tlicit It seems to us thit it is m untenalilo one becai se 
every Munitip d OomtnTssi tiii knew th it tie whole ucheino of taxation was 
to lio i^viaed with i mow to reduce some of the existing taxes and iniposr 
otheiBin 11 del til It ttic to.* n might among o*^her Icmtits, obtain i water 
supply Tieiesolii i nf the meeting held on the 23rd Novt-m her 1892, 
(Lxl ibit 29) IS conclusixo on the point of do<-iiii It is not illeged flint the 
tax in qiiesfion w is sought uO be imposed lor any *purpofae contrary to or 
beyond those of the Act 
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It is next objeotod that tiio resolution above mentioned (Exhibit 29) was 
illegal, because the scheme w ts piopusid to lie adopted at u meeting without 
prevK^us notice "The notice CAlling the nititing (Exiiibit 28) does not speciff' 
the tax as the object of the mieiing. hut onl\ the Uovoi'inent Kosnlution 
(Exhibit 56). SecMon 27 of tlie \cl of lh^4 lequiies no no Clause 7 docs 
not ippl\ to special meetings—///ra/ai v Ihe Lhnnn Xluvtcipnltlif, F J for 
1“91, p 84 If the resolution is void, the wli ilo of the luoceerlMiga are void 
also —Jofhi Kalidas v Iht Dak r loun Muuieipahtu, I 1j K 7 Bom . 399" 
This objection isdeilt with b\ tie Subord naio Judge in jurdigraphs 32 to 34 
of his judgment We agree witli him in theooiistruttion he puts on clause? 
of seition 27 The woids “except witli the poimissun ol the presiding 
authority ” clearU govern the whole of the rest of Ihe clause, and, thtufore, 
even if there were no mention of this husino'S lu the notico convening the 
1641] meeting, tlie resolution would not lie hid Wo think, howt\ci, that 
the mention in Ihe notice, that “ tho (i ixoruincnt licsolulmi No 3947 of the 
31st Oelohor 1892, with the opinion of (he ucgil litinen hi incei al out the 
rovisel Bchemtftil taxition,’ w is tlie hiisinoei to ho tian'-icted was under the 
Circumstanc os sullicu ntl\ explicit, iiul jusfih ri i (h*i'Ud reused sc heme of 
tiixilioii being jtl ICCd hefoio tlii* meitiiig (st>i iixliihit »nd 50) and piopoaed 
foi adoption It was Mini ojeii to ni \ f oinniiss i ei to r iiso ,in> objection 
ho chose to tho adoption Tlie lesc bition th it w is uhiiiiitol'y jiassed to adopt 
tho sclic me and to impose the t iv{29) was, iii i ui opinion, valid and binding. 

The next olijoction is as to the notice lequiied to be giv'en under “notion 
21 (it foima tho oci, md and tiiiid oi (In nece<-siiv tups set cut b> the 
buhoidinato Iuci.,e m iiii 1^.1 iph ft)' Hcctinn21 (1) c ntinues thus "bhall 
give notuo of such intc uti in ind sli ill <n *-01 h notice define the natuio (f the 
( IX, ‘oil o. otluui'iipist tho class of p(>rsntis or pipiix to bo luidcfiable 
theiolo, and tlio ,imoaid to he imposed Kxtiili f 30 i-, the notice ictuallv 
given ft Mins thus - Ills LoTefsInp toad the notice of the did December 
J89th 'et out stipta, p G3 1 ml continued 

It 1-1 ohjoc^od lb 'I this n dice is bid because if eJoi s not stito iho piiijiORe 
for win li the lax was dcsned to bo imfosed The woids siah nil mlion ’ 
inducie pni|iosa The t ix pivtrs hive i \oiie* in llm niiflei aii 1 ou,.l)t to he 
able to olinttolhc pnijicsc' / i t rii Ctunui 1 tulvoi, I'oiupavit and 
Oo t nr^of Moulton, *2’> L 1 , N S , M if ( asi - p 19 (.Mijtf lions einn d jnoper- 
l> ho ijiidei unless fill* jiuipisc* of the* I IX is ell ilosid ’ The Suln ichn it .Judge 
has dis< ussed tins ohje (tion incl allowrd il f'l^- le isons Mtoniin 1 tiigiaihs 
‘i5 to 3Sof Ins judguioiit Wo do not igiic v,ith Inin ^ssuii iii{. Ilic elesira- 
hility of stating tlie put | use, wc < uinot hold thi the 1 iw fits rice hit id it 
neeessaiv tn state the |)Ui]>o-e in the n iticc We think tli i*^ the woid ' inten> 
tion”ioeana wli.it il a(‘uili\ does mean md no mote— uitenfcKn to impose a 
certain tux' - amktliat it r tnnot heconsliued 1 1 meaii ' imei tirn and purpose ’* 
'Vo should hive cxpcctid the Leg slatine to liau used thcMi vsoieis liad it 
eousideiod it nece“8ai\ to give rotito of tho jiurpoM* £642] Wei lismo that 
the Act evidonllv does 11 ol (ontemplatc iieh particnl n la? being imposed 
foi a specific iiurjioho and applied to tint •pinj ose. Ttio I ix is he rinsed 
‘ loi tho purposes of tf'o Act " II tho s|. nfic edijict of a piiticulai tax were 
requited hy law to ho staled in the noMtt, it could f'iil\ be in nieler that 
the monoy to he r»iseil by it should he piiied to thit puipuse aud no other. 
This IS not, bovvover, contemplated tiv the Ait Latos m Ilngland aie raised 
for specific pn''poBes, Ingliwav rates foi highways—poor rates for the 8U(porfe 
of tho puoi - school mitib for educutionni objects, and so on Each rate musk 
be applied to the purpose for which it is raisec’. Therefore it is that the purpom 
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of such rabes mast bo mantiionod in the notice This consideration distinguishes 
the case cited by Mr Bo itt »nd shows its in applicability bo the clause iti question. 
What the objectors teally desire to hive stated in the notice is the reaspn for 
raising the tax and not the purpose to which it is to be applied—but that could 
not conveniently he stated in a f irmal notice It would be obviously impossible 
to do so fully The revson foi the r v\ is to be leirned from the debite whiub 
takes place when it is proposid In the present oise the purpose of the lax was 
known to the inhabit mts The objections made to the tax show this cleaily. 

Then it is objected that the natnre and vmount of the tix were not siiffi* 
oiently stitel m the notice ‘ Tne b ire st itomant tb it the t vx was to be a house 
and properly 1 ix is'nsufboiont The principle on which it was to bo assessed, 
on what rateable value il was to fall, the exemptnns proposed to be allowed, 
the mode in whuh the value of the property tixed w is to be irrivod at, -all 
these things ought to have been stated in thu iiutiie’ This objection is 
disouHsed by the Suhoidinate ludge in paiigriphs 19 to 43 of his judgment 
He disallows tho objectioti that the total amount which the tix»'s estimited to 
pioduoe oiiglit to liave been stitod in the notice, lightly holding tint the word 
amount ' meins tint which the peison or propeity will have to pav, hut be 
allows the objection tint the omission to stite the principle on which the 
tax was to he assessed tendered the nx illegal, and lint the subiequcMit 
addition dehr itig the mode of assessment did not cuiu the illegiiity It 
seems to Uh tbit tboie is some confusion of ideis liere The notice was that 
the tix was to bo [643] so much acoording to a carta n cl issibcation, wliuh 
olasstfac ition depended upon the value at which ttie propnty was aisossed It 
was fuither provided that tin cl issification lists were to be made the 
Managing Goinmittuc*, and a light ot appeil was given from the decision of the 
Matnging Committee In othei woids, it was notibed that the ta\ to bo iin 
posed w IS one the amount of whu h depended on the v ilu ition of the jiropertv 
made in tho fiist instiiico by tho Man iging Committee Tbit w is the princi 
pie on which the tix was to be imposed and levied and the notice is clear on 
the point Wu fail to see any omission or illegility in the notice lospectiug 
such a tax as the one in the ptosent eise As soon vs they due of the projierty 
was ascertained, the amount of the tax was at once known 

It was furthei itgued that the notice uridei siction 21 < ught to hive 
contained rules defining tho mode in winch the M invging Committee were to 
ariive at then viludion , but section 21 (l) dues n I riquiietbis No doubt it 
IS expedient that there should be some riles, so th it the Minaging Committee 
sh lid not he left guideless in the matter, hut the It lining of these rules seems 
to bt an after process, which n provided for bv stction i2 of the Act of 18H4 
Afl a in ittei of i ict in the present case such was d me At a genctal meeting held 
on the'Hid November 189d, a Iditions ind amendments in the rules foi the 
levy of tlic tvx were pissed by the Municipality These additions and amend¬ 
ments weie notified bo thu public undet section 21 (l), the only objection made 
was consideied and the sinction of Government wis obtained to them on the 
6th Match H'Jl (Cvhibit 50} The Sub udinale Judge says that on that date 
the whole scheme of the house aAd prvpeibv tax consisting ot sixteen rules 
became complete Us has however, declared it illegil because the scheme and 
rules were not all proposed and sanotionsd by one aud the same process at one 
and the same time There is no authority for «^uch a proposition Under the 
Act there is no pruh bition of an amendment ol the scheme of tixation, provided 
only the provisions of section 21 are complied with In the piesent case it 
eannot be said that tl e scheme was amended The tax was not altered either 
in Its nature or moidence the powers only of tho Managing Committee were 
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curtailed and [64*] defined They had been given the power of valuing property 
according to any mode they t,lioso Thia was now taken away, and ccriain rules 
were passed foi their guidance and observinco These lules, however, as we 
have before said, were not passed until after the provisions of section 21 had 
been obseived, and there is no objection t used to them on the ground that 
these provisions were not fully compile 1 with We think, therefore, that they 
are perfectly legal and valid 

The next objection falls undrt thj fifth stop mentioned in paragriph 30of 
the judgment Section 21 (2) piovides as follows - \ny inhibit iiit of the 
municipal district objecting to sin h tix toll or impost luav within a fortnight 
from the date of the said notice, send his objection in wilting to the MmncipalitVi 
and tlie Mumciptlity shill tike such uhjeutioti into ooMsideraMon ’ The Sub¬ 
ordinate Judge deals with the ohjn tion 111 patkgraphs 44 ind 15 nntr, pji 635 8, 
of his judgment and allows it Lie siiys the Manii jiilitv fiiiol to cons dei tlie 
objections of the people id the wav m whith l iiy ougnt to bo considered A 
great deal of u^oHiice has been cited to us on tlie point It apjiears tbit no leas 
than G,2H3 pttitioris beating 10,4’id signatures weie sent in, in rejiK to the 
notice Jn accoyl ince with a resolution pissed bv the Munu niality <ui tlie 20th 
Docembnr 1H92 the^ wtio loft ou the li ill tatile tor twenty one days toi jieiusal 
by the Gnminissionors At tho end of tl at time iiimely, on the 14th Tinuary 
1^93, a special gencial nioeting w hold to cousidir tlm i bjeotiori'. At tint 
meeting it was projmsed and seconded th it the Muriicip ility, Having considered 
the objections, and being of opinion th it they ate invalid, tlieiuhs posed no 
^1102 ltd Novomboi 1S92, ho fotwiided for sinnion l»y li ivornnient Three 
aniendiiionts were proji )sed succnssivoly to tins pioposition r i* , (') th it tne 
setome should not he suhinitt id to Govetnine it, as it w is illugil fJ) thit the 
liotitious be sovurally considered and disposed of (3J hit the primed pt *^111003 
oulv he read and considoiod sujiarately Eich vva'>yottd on ind rngitived, 
and tlio original proposition wa^ ultiui itely put to tin nieotitu ind ( irried 

it seems to us th it this ib i considei itioii wi*^hin the me ining of the (lause 
which icqunes con'-idaiati ni only and is silniit as [645] t > the im lunt as well 
as the quality of that consKleiatiou It is to he noton aKo that it is ttio 
ohiection only that has to ho coiisidored The petit oiu in i\ ho inriu lui ible, 
tlie nhjections may be few In thn pinsont c >s( it has hem pointed o it to us 
that they are voiy foiv ini tho nio-t put the jietitiuns loutain onl' in hvinual 
objections to pay <1 hfiusoti\ and stitements tliita w itei sitjiply w is not 
iieccssiry. Duiiug tho twenty three divs that tlie petitions 1 1 \ on the tible, 
most of the Corumissionois wont and 11 al them tliioonf them leid tlu whole, 
one road fifty, anotlier a thousand, an ithei foui or liie thousind^ lud so on 
One witness only (143) says tnat ho did not leid any hut ho had hi on suk 
and had not attopded the uieotings foi 0110 yeir and i halt befuehewas 
examined Tho mombeit:, therefoie wliu >tt(udud at thesjiocial meeting wuie 
geneially well acquainted with the nituio of the objections nmt so ahio to 
discuss and considei them Appaieutly a full discuisun took pi ice about 
tbem No one wib refusot' a heaiing, ind it is not suggoitod th it tho mooting 
was brought to an end bv any applic itinn of tho cic uto or other abrupt method. 
All that wiB telused was the leading and considei ition of the petitions severally. 
That, in our opinion, was unneoessary m the prosent cise it was almost 
impossible 

The next objection raised before us is dealt with in paragraph 51, ante, p. 
638, of the judgment, afid we agree w'tb the Subordinate Judge in the oouclusion 
ho has come so m respect to it. * 


10 BOH.—53 
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The only other oh]eotioD raised befoio us is dealt with by the Subordinate 
Jud^jt- in paragriph02 The pltintiii ounpUins thit the assessment of the 
yalun of the propert\ eUssifmd hts been made upon in enoneous basis, and 
not acouiding to tiie imendtd lules Wo need not discuss this objection, as 
we are of opinion thit even if tl o comjilunt were will founded it would not 
atloct tl 0 \ ihdity t f tin tax It i\ould otih givotlio jliintiff and other persona 
whose pro|)ert\ has been similaily assessed a ii^ht of appeal to have the 
Taluatioo set right 

As all the obiections f nl ind the tax is pioved to h ive been If g illy im¬ 
posed, we reverse tiio dtcrei of the lowei Couit iod older the j 1 untifi s suit to 
bo dismissed with costs throughout 

Dtnee nitrsed 

[646] ORIGIN \L CIVIL 

/he and ^9th Jauuatv <i/ d J'<t Itf luary, 

Pi 1 SI \ 1 

Mr C Iarr\n Ki,Ciiui Usii{i,am)Mh IisntT TyAUJi 

Vundr i\and i,s Puishot lud i'- (Oiiginal Defindint) XppelUnt 

ter&u<i 

Cursondis Gc viudji (Oiiginal PlnntilOR* pondent * 

Will — Dhai nil —Gi/t lo dliai im— Chuitif — Fiey r lof er I tmiialton 
apphoihle to lettrvnm—Linviatiun let Yl of Ih77) A}t IH 

OiH Cillivr j S W| (I 1 withiiit 1 su in Tth Tiriuir> HbJ letving two wid w t >f\i.r 
bai iiid \ iitvihi) ivh th i up I > k t wi 1 w t tit itt ■» i h if h <> tnt lovctbli. pr perty 

as w m I) it \ it) llv 1 pis I f b^ him h will di.t I nh Iiiiiry lSf>) In iij.p iiifod 

tho dc^ It 1 iiit V ill It II in 111 iu 1 tw) t ihisiv ii ri in 1 tr tsiccs Ih two litter were 

dc id it th l»f(> it this su I Iv li vill h 1 ft lw imm \cill pr utrt os I li is wife 

Ciovirli'ii frliriluv tih wfiNitviliJi iiltiisli fhs prop rty In lift lo 
his tnis 111 tugth n 1 ipi 1> th sim ii cbiiilj (/haiim) Ih pr p iti sit ft to 

his Mid Ws w r Ii m rt on Ih ir 1 ith t th biiit> f ml h 11 by th s<iid irusloog 

C>i ilii li 1 mIS71 IsoniMhi s iriiv I till iK3S iiid di d in Novimlir of that ytar, 
loivii f, I will 

I hr fl lint ill wi tbo 11 ph ir(br thir , ml hoii if t lie test i tor ind he sat d to hive 

bi rights 111 Tind t his uii I s r I itr is ili n 1 11 < nimd d thit the biqnoBtsfor 

dha » 11 w I V id ml tint th pr p rt\ h qu ilh 1 f r Ihit pirpist wib uiilispi td of 
Hecliiii itifb c itill 1 to th w) li r f tho testitjr s iinm neat It, property including thit 
which hill I) dovis 1 to tl o w 1 j vs fi r 1 fc 

llo 1 f lilt (loid d thit h ml bis iir\ cutor hil hold mild alt with I hi estate 
in aoerr Imr w th 11 tistit i s \i II ir d c iiUii li d (iiiftr al%a) thit the plaintiff’s claim waa 
barn d 11 li nit tl n 

Htld tl it th di I s to (lharam wis too goneral ind indchnik for thi Court to enforce, 
and wih ihcr f r \ 1 ' 

Held il thi hr article 141 of the Liraitilion Art (XV of 1877) the plaintiff’s 
claim to thn i inn \ i proprrtiis lift by the Icstatir wis nrt birred bv limitition 

Appi tL from Farvins, 1 

The appelliut was tiie solo surviving executor of one Cillianii Sewji, who 
died on the 6th luiuatv 1 69 The respyrnlenti (plaintitf^ wia the nephew 

• * C ut No, S54 of 1888 Appeal No 931 
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(brother’q son) and heir of the said Callianji Sew]i and he brought this suit to 
bivohis rights in and to the tst itt ol ( alliiin]i Stvji Kscirtaintd ind declared 

Thepljiint set foitli th »t C illi inji S wp died in J tnuan l'K69, without 
issue He, howevei, lift t%o wk'owh tiz Cioo\erhu ind Ntnai vhoo, who 
be( ame Cl tit led to a widows rst ite ui tie niiniO\c ihlo ustato tut validly 
disposed of bv him 

[647j Tiie onlv malo lelitmns cl ( tllunp S w]i living his deith were 
his lit tint Gf\indji S V ,1 (tiu jlu tils fithci), his Inlf hiotlu r (Dossa 

Sow]i) ind a nephew (Cuisoudas }*ui h )t ini 1 vs> Ml those however were 

dead vt the dite of this suit 

At Ihe tune of his deith ( illiinii Smvji w is pcsstssol of i lai ’o imount 
of prope ti, h > h movt ihlt ind i nin \( il h in li n ih \ ind tlsi vh le The 
day heh 10 his dt ith (') h liiuiiv IH(') It mile his will ippointing three 
cxituiors uid liustees, iz Vun ir i\ m I isl uish t iin I is 'hidtui liutj Dova 
Uiinlisarid Talsidis Ichhiitni Tit twj littii wire Inal it tiui late of 
this suit ^ 

I?Y 1 IS w 1’ he lift one f his nnm iv ihlo pnpiit ts to his he is i n pay- 
nnont < t Rs ] 0(J OOU stitidto he iliirf,tl in it Ho then li f tw i uher 
1 nui VI ihit 1 )o| eiti s t j his wifi N i iv vl o) i i hoi 111 i \r 1 t wo t i his wife 

Co vfihii fo till lifi ind tl o 11 ii iuc )f hi I lie ho 1 f tilii thiecl ustets 

diioitiii thon to ipplv th sun inilui t\ I i ptop us lift tolls vives 
W6IO f rnsit on tier deith t< tin. chat itv funlhtUbv th slid tiustees 
The frI] iwMig are tht initcriiliri ions ot bl o will 

0 10 out f >r girdon) non the (tiwiIiv Tiik puiihist 1 from SI a 
KaUi ind IS Moll lud IS rnnsnt ntstarilsiinv ov> n n imi. hut Ks I llO 000 
a e duo to Ml ssis Cimuio i an 1 Bv in i^iinst th i sud out M> hun^ are 
iiuK t > tikj tho same ui pivi 1 ^, 11 ) sii t in iney 

biiiMiei wh i evir Ol Ml TiHiits ^ tm i aie in mv h u»o in tho possas 
bii n of uvtwiwivi h ivu h i n ipp )i tio u 11 j 1 11 in 11 iiitivth Lichisto 
tako c il 0 i f iid I et 11 i hi i uw n 

\ ( >i iiii4 1 1 thes 1 pittu III us iie Ih pi ip iti nicnti >no I iho e Tho 
paiticuHis of tho pjipiit s whuhhivi loLiiniveri bY niotjiii\ two wives 
out 1 1 tho sai 1 ptop itv ( no is I 11 ws) 

Oiiooirtat iMaiiun cillel tl o /rt ft lla/t h is 1 ton {nt n to inv old 
wife II mil J Non iv il on Tl e itu une ihi ui iv I dtiivol fhei iium is t > be 
0 ij i>oJ (h\ hi t) during h 1 n It ui llfi i id hi is i in ik i i iii u « out 11 the 
said iiu on i but it ca»n { hi s Id 

1 uithei tluie is the ih ivtm nt i mI iu h iiist in L ih ii ill (lion uiith 
Line) intht rear ol (the house if) M \ i N 1 li 'ii J M ti tovn unt ma> 

he del ived from tho said house is ill t ho i ]o\o iln uiv w do n im INtrivahoo 
and to ho made tfnaiam (idigious Ol (hiiitihle gifts) i N i one (i i e sh ill) 
havr inv light theielo but the haul h xist caiuuit hi sol 1 tn anv (11 

‘ butther, my two ‘estates hive toon giv n to ni\ now wife ii imod 
Cooveibai foi en]oying the rent (tloieof) "Tie piituulus thou d aic as 
follows — 

f648] ‘ Whatever rent mi^ he d i led fiom ono gii kn i illo i tnoS toor 
Bag, and one house in Mitnonwad i (kn \*n iis th if) of lev it lUhUi ill m king 
togithei two ‘estates is all froilv It he enjovod (h\ hirlduing hoi natural 
life IS long as (she) remains (fiithfu)l to ii v tiiuu ind is to ho made tlliaiam 
(loligious or < haiitahlo-'gifts) of N c n ’s to raise tny disputi or object on 
whatever thereto, hut these ‘ estates t mnot be sold 


419 



I.L.R. 21 Bom 649 vqndbavahdas fuksbotamdas v 


" According to these parbiculdrs, out of the abovementioned ' estates,’ 
belonginj, to me, the abovementioned ‘ estates ’ tour in number, have been 
given to my wives, for enjoying tliu rent (thereof) and for making ‘ dharam 
^Aan ’ (charitable or religious gifts, Acg , of the same) and whatever other 
' Obtates belonging tome, remain and whateier profit appet taming to my 
shaie may rem un ifter deducting the debts, A , in my b oks, belong wholly 
to me personally I h ive during my lifetime appointed three ' tiusiees’ over 
the same The paiticul irs of tliiir names are mentioned below -Bb u Vun> 
drav indas Puishotamdas Bhai Deva Uurdas my mohta Tulsidas Ichharam 
According to the o putirulais I have appointed ' trustees ' The said 
trustees’ aie to act in such manner is they think pioper tor preserving my 
name, so th it my me ney might al wa\ s be used for some good dharam (religious 
or chaiitihle put pises) after my deith and h\ which good might be done to 
me No one shall ha\e iny ri»,ht (oi) cUiiu whitsoover thereto Further, the 
whole of the siul propeity has been icquiied hy my own exertions No one 
(else) has any right (or) cl urn whitsoevei thereto an i the pirthulirs of what 
IB to be paid out of my dharam (religious or oh int ible) fund ’ to my step 
mothei and stop brother Dissi ind tny whole brntliei G mndji for Mhoir) 
expinses as stited below, (iie as follows —) To rny wirole biobhor G jvindji, 
for each month Rs 80 iiiuielv thirty To ni, step mother Bat Manock for 
each month, Rs 20 namely twenty To my stop hi other Dossa foreich 
month, Rh 2') namely twenty live According to these ptrticulirs (and 
agreeably to whit is written above) (the sim 0 aie to he pud iveiy month 

“Fuithei it IS as follows —As to tlio estates which have been giieu by 
me to m\ wives they are to erij ly the rents of tl<e sud estates duiing their 
uitural lives and on the death of my wives the sud estates are to revert to 
my dhahith (lehnious or chirituile fund) and whvtovor income rniy be 
(dorivahlt) fiom tire said estates is to be expended for my dh tram (religious 
or chant ibic purposes) No one bh ill hive iny ri d t (or) claim thereto My 
trustees shalt have * power over the whole of it in every respect They are 
to act aftii my death in such a in inner as *o give (mo) a good name No one 
his my light (or) clum thereto In this muinei, 1 have in my lifetime m ide 
the whole of (tins) ' will in my souii 1 undoistan ling igteeahly to wh ch will’ 
uy ‘ trustees ire to do ill good woiks ut i perminont niture N i ont is to 
question my trustiib in any wiy lespicbing the siuio Simvat 1923, Poush 
Yad the Kth Tuesday ^)bh Jinuuv lSb9) 

The testatoi s widow Couveibu died in 1H71 The other widow Nona 
YahoosiitVIvoi till 18SH ind died in N rvembtr of tnif yeai, leiving a will 

[649] The plaintitt stited thit ifter the doith of tho testitor the sud 
th''ee tiusiotu u ik possessi >i i f the wb do of the property, and he compi/uned 
that bh \ It in washd ind tni ippi ipriatod a luge puitionofit He contended 
that tiie 1) quests fri lharam in the will woie void and inopeiativo and that 
the piopeirv htquiathed fur tint purpose v as undisposed of He claimed to 
be entitled to the whole of the testators initnoveahle property including that 
whic h had h itn devised to tl o widows foi life The following paiagraphs of the 
plaint set foith his clum — 

8 The pi til lift submits that thu said bequests m the said will 
contained fur dharam are void and inoperative and that the whole of the 
testator’s propeity sive and except the said oirt near Gowalii Tank, the said 
four immoveable properties devised to ms sud widows, and the said monthly 
allowances bequeathm by liim to his whole biother, the plaintifi’s father, to 
fais step mother Bai Maneek and to his step brother Dossa Sewji, was undis* 
posed of by the said will The plaintiff claims to be entitled to the whole of 
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the inamoveable property of the testator, includinf* the >>ai1 four properties 
devised to hie said widows, and also to such portions of the moveable property 
as may not have been disposed of b\ the said Neriavihooin bei lifetime ” 

“ 12 The plaintiff says thaf the defendant Vundravandas Purshotimdas 
and Ins co executors and after then doith tire siid defend tut his continued 
misappropiiitini; mismmaking ml vi isting the rrstilc, moveable and im oove- 
ahle, >f the Slid Gilluuji Sdwji, ml iliCrTrsne Meutitloltr evpend the sud 
estate upon (Jharam is directed l)\ the snd mil 

“13 Tho pliintift ss^s that Neni/thro dird mte-,t ito on or about the 
19th day of November 1HS8, and siiic liu denth the delendaiit Vim liiiv indas 
Purshotimdas his reraovoii Ks 1 ‘lOO lu cash lud iitul<)>> Mhnh n r i belong 
to the plaintiff out of the hoi so in whuh shu live, with rut miki g any 
inventors thereof, and ho is wasting and cxiiending tho simo ’ 

He prayed that his ri 'hts to the ost ito should bo d c larod th it tl c bequests 
for rf/mram mit,^t ba doci irod voi I tint itr ounis might b r tiUn tin estate 
wliicii hid coma to tlie h in Is of the tiustrus, A.i A,c 

Thu defendinr Vundrav ind rs filed i written st item nl in whuhhopVsded 
that the pliintitl^s (1 nm w IS b iria 1 bs limPition 11 dt me 1 th it tho estate 
trad been wasted lie allegel thi* it Ind hetn ilwi\ htll ind deilt w fh by 
him ind his CO executois in u»oid nco w th ind under tie provi'-i rtis of the 
will of Cilli in]i & w]i As to thu all* n iti >n in piii^r.ph Hiftloiiunt ho 
stated that he hid t ikon po<>&e'-bion of tire pripeiti [650] theruu 
mentioned is Non iva* oo s t xecutor Asti the hequ sts ‘ n <lh tram cunt lined 
111 Giilliin]! Srwjis will the following pai 141 iph of the wi it ten statement 
states hw contention — 

“ 6 The defendint submits thit tho tequest to dh iram it tho siul will 
coniained is not void ind inopei itne is lonreniled in tlie Slli pi'tgi iph of the 
pliiit and that tho tliims srd up h\ tne pi iintiff in the said pn igr iph sre 
unsubtanihle Thodifrndint finthei sa\sthit the viii us i hai ties tst ihhsh 
eJ h> the defendant 1 id 1 is co everutnis in o«ir\ ng ut tl h siid hiqnigt were 
80 estat'islod w th the full knowlodqt mil consent of tloplrintitf ind his 
deceised <'athfr Govnidu Sewp and alsi of tho ti st itin s widow thesiul 
Ntnivihor (the other widow Goi i ei bai beiu>, then dt in) Tie ditudint 
Buhmi s that the plnntiff is row i-stopped from rn an\ way disirrting tne right 
ot tho defendint to eatablish the siid cli iiitus, undi* the pioiisi rns of the 
test itoi s will ” 

The Advoeite General of Bombiy wis iriide a defendint to the ">uit 

Attire hearing the foUiwiiig ij>«iui wrrj 1 ii-ol — 

1 W hethor tho suit, 01 my indwhif pm Ihnerf lubiirelfn bunt rfion'* 

2 Whether Mie defeidant No 1 is guilty of my inn whit of the charges 
of friud and misminagomonf set forth in pitagt iph 7 of the pi mil ? 

3 Whether the bequests to dhatnm in the will of Hie tostat rr are void 
and inopotalive ? 

4 Whether the plaintiff by his tondnet or ot oivmso is not now n><topped 
fiom objecting to the application of the testator’s estate is in the will dirootod ? 

5. Whether the defendint has continued to misappropiinte mismanage 
and waste the e^ ate of the testator as 111 pirigraph 12 of the plaint alleged? 

6 Whether Nenavahoo died intestate ? 

7. Whether the plaintiff is entitled to any and what portion of tho estate 
of the said Nenavahoo ? ^ 
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Counsel for plaiutiil in place of the issues Gaud 7 asked for the following 
issue:— 

8. What portiuu of the moveable estate in the hands of Gooverbai and 
Nenavahoo has been validly disposed ot by them or either of them ? 

It was agreed that the issues as to himtation and as to the validity of the 
bequest^ to dhina»i (issues I anil 3) should be decided hrst, and after argument 
tlie Oouit (PAlisoNS, .1.) held that t'le suit was nit baired, and that the said 
bequests were void. The following was his judgment:-^ 

Pausoi^.S, J. :—Tliis was a suit winch was brought on the 21st December 
1888, hy tno pliinbiH, wlio cliuius to hu untitled as llie [6Sl] heir ol his uncle 
Calliiinji to the whole oi his irniiioveahlo pi'U|ierty and to such por'doiis of bis 
moveable property as may not iiave been dispo>iud ot hy his widow Nenavahoo. 

Calliauji, a separated Hindu, died childless in 1S(V.), leaving two widows 
'Oooverhai and Neuiivahoo. C id verbal died in LS71. Nenavahoo died in IHHB. 

On hur de.tth the plaintitf (who is the son ot a brotli<«r of Calliariji who 
died in 1884) hoc ime entitled to succeed as bite heir ul Oaliiari]i Calliunii 
made a wid 111 which after bequus's of cui'i„iin spe-itii; leg.ieiea he gives two 
properties to oacli oi his widows lor bhem U) eo] >\ thu inceiiie or routs thetoof 
for their lives. Tlio rest of his usi ite auil Llieso t >ur properties alter the death 
of the widows he ni ikes “ dharatii' and he duvets Ins ox iciitor-^ to expend the 
incniue tor “ dharnm," which he explains to he ‘ doing all good works ol a 
pertnunent nature " and “ acting in such a in.inuer as to give me a good tjamu.” 

It IS contended on hehall ot the phiiiititf that this hcqa«>st to “ dh'irani” 
is void, and on hehall ot the delendatits (the ex icutor as rep'esenting the esu,<te 
and the Advocate-Goueral the chaiity) (1) that thu huquest is good and (2) 
that even if bid the suit is time barred. 

Pichminary is.sues have been nised on those two points and have now 
to be decided. 

On the authorities cited, and on the plain u'ln'^truction ol the terms of 
the will, I have no hesitation in holding that the piovisions cousiiiutiiig the 
*' dhurttm ” and directing the executors to expend the mcoiue of the ostite lor 
the dhtoatn are void. 

This being so tlieie would be an intestacy as to the whole of the estate 
so attempted to he deilt vvibh, and the utfeut of this would he that the widows 
of Catlian]! would take not the limited estate dnvisod to them hy the will, but 
what IS in law defined to he a widow’s estate in iiis property. 1 say the effect 
would he, for no compulsion could he exercised to torce them to take it, and it 
i, not niicessarv that they should actually claim and tike their widows' estate. 
They miglit out of deferenen to the wishes ot their husband, or of their own 
choice, h.ivii nrofurred that thu executors should devote the income of the estate 
to some [652] charitable object whereby their hushaud’s name would be kept 
in honour. 

This, however, would not change the legil aspect of the effect of the void 
bequest, nr alter thu nature ot the estate that on the death of Oailianji would 
djavolve ou liia widows. There would still be an intestacy, and no acquiescence 
or consent ol tlie widows and no act of the executors could change that or 
validate the invalid bequest so as to affect persons not claiming through or 
under them. 

Such, then, hting my decision on the 5rst point, it has next to be seen 
whether the plaintiff’s suit is within time. 

Numerous oases have b'len cited by the learned counsel for the defendants 
’in support of their contention that the suit is time-barred. It appears, how- 
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ever, od an examination of thoni thdit the inajoiity are in no way relevant to 
the present case They refer either to a diUerent law or to a dihereut state of 
facts. If a period oi posseHsion whuhv'oold be adveise to and would baf 
the right of the Aidow, would be advei^e to and would bar the right of the 
person entitled to pussession on hei death, then no doubt soino ot the cases 
aiein point This, bowevei is not the p'eseut liw Jt i-. settled that no 
alienation by the widow can itfect her hushindsheii eitfioi by giving the 
alien:)e a better title||hau tlio widow luiselt has oi by in iking his pobbusuion 
during tlie liietimo of the widow alvei to to the luir 

The pieiMse article of the Limit it on \il ol It 77 ipphcahlu to the piesent 
easels, without iioubt, No 111 is lo itondeil toi dtiundiiits counsel and 
not No 140 as the pi nutiil s counsel bisuiged That irticle ^ive a iJiudu 
entit'ed to the posstssion of imrnoveilio pKinity outlie dt iih of a llindu 
feniito, 1 peiiod ot twelve voiis within vlmli to luing 1 is su * I >i poinwon 
of tint iniiiiove iblu piopeity md p ovi li s tl it tint peiiii l)eL,iiis to luii liom 
the time wnen the fjinile dus 

In the piosuuL ..asethtt ti ne is tlie dedh i f Neniviboo, whiili to >k plice 
in IBbS loss thin a you baioio the su r w pled \s long is t it hoi Coivuihii 
or I'eiuiv ihoo w^s ilivt thepliwititi [6533 woiil I liiM noiiCjlit ot r ion lie 
could not sue toi p ssts-nin, an 1 ho wjulu luve iij iiglit whitevei to intdfiie 
in til miiiigetii iit ii uisposit on ol the incotuo oi thopiopeitv livtn it it be 
.iS'^uuieu th tt tiio ixicutois of L illi in|i ivpindud tint i uoinu on cii iniy con 
IriivtotiK w]..h( s oi the vvid >ws siill he pi iiutill c ul t nave take n no p ss bio 
objHCtu n the eto Hi on if thev hid aliuiiatdi some ot tht (oipub >f tlin estate, 
I know of no pi ivisioii ot I iw win h would 1 ivc otiipilkd him to <-00 to sit 
asi 1e that alien ition or utlirrvise hold it binding on imn Llis title ai d hib 
Tight to possession would not come irit i 1 eing until thedeitli oi the I isb suiviv- 
iiig widow, and thtn and then oiih could ne hgilly sue ioi the piopetiy Of 
cuuise, if the testat n liad disposed of liib |.>o|iity so tint on tlio dc itli of Ins 
Widow there would he ii xstite kit to his hen, thin tiiu tabi woniu he ditiei- 
ent but flu light ol thu ben would lo tliit ciso bo i ikm iw ly ii n by any 
a<l\oise possession u it by >iuv act oi the cx ciPur nut by <ny conduct of the 
w d IW, 1 1 none oi th* su tiiiii.^s coulil itfect Imii, butb> the act ol tin owtiei of 
the piiimount ostito who il me C( uld divost tun ot tiu istatu which is 
cot 111 lid up in (him) by tl o law of inhtiitinK In the (ii sunt i isn h 1 1 the 
hiquesi of the list itoi of his istatu in dhuTan hniii iv ilul hiqui st tin lu is no 
quistion but tbit the 1 1 iiiiMtt s suit nii st litve filled \V tun, howtvei, it iP 
fi uiid ttat the bequest w is not i \ ilul b qi ist, but tli it 1 mo wis in intes 
1 icy, lilt edict of winch w is to cit ite an istilc to wliicii n the dt iih of the 
lust uiviviiig widow the heir of the to 1 it or whoever lie mihlit ho it th if tune, 
would be entitlod, then during the lives of the widows thtro c in 1 1 no such 
thing us pcssession adveiae to tliat iien The liw allows rhe heir twelve vena 
from the death ol tRe wnlow within winch to bung Ins suit foi possession, ind 
it is nut in the power eithei of the wi low oi of the executor oi of oiy poison 
claiming either through or against them to abhiovutu tint tune or sub 
stituie another period I find, theiofoiu th it u > pait of the suit is biiiud by 
lim'titiou, and that the boqoe&ts to dhammiuthev^ Uof the teatator contained 
aie void and inoperative 

SabBeqaectl} the Ctourt found issues i 4 6 a d 6 lu the negitive and on the issues 7 and 
8 held that the platutif! was intitlod to the while undispoied of [6MJ ostito of Nouavahoo, 
and that Ntnavaboo bad validly disposed cl hot sOtdhin only 

The Court passed a descee for the plaintiflr possissioi of the properties mentioned 
io tbo will and ordered an account of Ibe moveable estate left by the testator from the 
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lOth November 1888 (*.e., tbo death of Nenavahoo) np to the date of the decree, aad also ao 
acoonnt rf the moveable property left by Coovcrbai and Nenavahoo respectively at the time 
of their death, distinRuishing between the atndhan of Nenavahoo and the other property. 

Tho defendant Vundravandas appealed, contending (1) that the bequest 
for (Jharam was valid ; (2) that the piiuntitf’s claim was barred by limitation; 
(3) that tho lower Court ahonld liave held that the estate conferred on Gallianji’s 
widows was a life-estate in the usual meaning of that tern^with power to dispose 
by will of all savtnt.s of income ; (4.) that no account should he ordered of the 
moveable property left hv Nenavahoo, and that such property was validly 
disposed of by her will, (5) that the plairitiil Avas not entitled to the moveable 
property of tho toslitor which never came to tlie possession of his widows. 

Anderson and Vtcnji (with Lanq, Advocate General) for the Appellants 
(Defendants) : Tlie gilt to dharam should he upheld. The early casus on the 
point, tiz , Advocati-Genetdl v. DamotUa}, 1 Terry’s Or. Oa., 526, and Ganghai 
V. Thovar Mulia, I flora IJ C Kep., 7J. are wrong and should no longtr be 
fcllowud ‘ Dhmam ’ or ‘ dharamdan’ in a Hindu will has the same meaning 
as the word ‘ eharity ’ in an MngliQli will. sou Wilson’s Glossary, p. 137. The 
Courts m India are now more competent to siy what obioots a Hindu testator 
oontemplitos wiion he leaves uiont'V to dhatam He contemplates, as shown 
by tho cases, dharainshal is, SHdaAarats, wells, hospitals, Ae, which ure all 
legal. See Wu»( and Bidder (Sul Bd ), p 23 . Mandlik’s Hindu Law, p 33.S ; 
Jamnabat v. hhimji, I. L H., 14 Bom , 7. Pui poses f<>rmorlY held ohjoctionalilo 
would now he held legal, eg, feasting Biahmins or a caste —iJwarkanath 
hysaek V Dutoda Persaud, 1. L. B , 4 Cal., 443 ; Lakshmtshankar y. Vatjnath, 
I. li. K . 6 Bora., 24. 

[655] In Ganghat v. Thavar MuIla, 1 Bom. H. C. Bep.,> 71, a devise to 
'chanty’ in a will written in the English language was held good, although the 
word used by testator was evidently ‘ dharam ' Tho tendenev ot legal decisions 
in India as well as in England has boeii to widen the definition of ' charity ’ 
Any charity is now held good which is net purely private in its object and tom- 
porary in its application—Tudor on Charitable Trusts, Chapter T. What 
would formoily have been bad as sujierstinous uses are now good. If tho public 
or any section o( the public are intended to derive or do derive any advantage 
irom the gift it is a good gift In this will thn trustees are directed to do all 
“ good works of a perinanenr nature ’ If tho woid 'dfiaiam' is still to he hold 
vague, these words limit and define its meaning Permanency makes a merely 
Doiievolent gift a good chanty—Tudor on Charitable Tiusts, pp. 4 and 5. 

But in any case we contend that the plaintiff’s claim (except as to the 
ttvo properties left to Nenavahoo for life and the dwelling-house in Barbhaya 
Street winch w'rs also in her possession until her death in 1688) is barred by 
limitation. All tho other iinmovoable properties have been held by the execu¬ 
tors under the will as trustee a for the cl aiities f( r n cie il an twelve years 
)>ofor8 Nenavahoo's death. If tie irv n ti oJoun is void, Nenavahoo was 
entitled to these properties and n'ot tho trustees. Their possession, therefore, 
was adverse tu her— Ghvrcher v. MaiUn, 42 Cb.D , 312. She as a Hindu 
widow fully ropiesentod the estate Therefore we contend if she was bar.ed, 
all who claim after her are also barred. 

The question depends on the oonstruotion of article 141 of the Limitation 
Act XV of 1H77. Docs that article refer to a suit for, such rights of posses* 
son as the widow has at the time of her death, or does it give her successor 
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a right inaepeOd^mf^lrB^? We contend the former is the true oohstruotforj^ 
See Saroda iioondury bosaee v. Doyamoyee, I. L. E., 5 Cal., 938. It was th^i 
view at first taken by all the Courts in India— ddi Deo^ Narain v. Dukharani. 
I. L. B., 5 All., S32 at p. 537; Sambasiva v. Eagava., I. L. E., 13 Mad., 512 ^ 
K. Subramaniamv. T. '^ubramaniam, I. L. E., 4 Mad., 124; [ 6 S 6 ] GJthaganrar^ 
V. Bai Mottgavri, l.'Jj.'R , 14 Bom., 512. The Full Bench case of Srinuth Rur \t 
Proaunno Kumar, I. L. B., 9 Cal., 934, has been regarded as a decision on artiol^ 
141 giving adilTerent oematruction of article 141, but from the judgment itself itj 
appears doubtful whether it was so intended. But as such it has been follow-^^ 
ed. See Kokilmoni v. Maniak Chandra, I. L. B., ’ 1 Cal., 791; Bam Kali v.' 
Kedar Nath, I. L. B., 14 All., 156; Moro v. Tialaji, I. L. R , 19 Bom., 809.*? 
The decision in Srinath v. Prosunno, 1. L R., 9 Cal., 934, proceeded on the 
assumption that the Limitation Act (IX of 1871) (in which tlie article in 
question appeared as article 142) was intended to completely alter the lawon'< 
the point and to give the heir twelve full years ut which to sue from the 
date at which the estate fell into his possession, without regard to any ^ 
thing that miglfl have occurred in the widow’s lifetime depriving her of her' 
right. This assumption the Privy Council has declared to he unfounded. See 
fJari Nath v. Moiftura Mohun, I. L. R., 21 Cal., 8 . This case has re-establish* 
ed the law as laid down in Haroda Soondury v. Doyamoyfe., 1. L. R., 5 Cal., 93H, i 
and the earlier cases. Although on the facts it is a docisicn not. in point here, ) 
the reasoning of the judgment directly applies. Their Lordships say expnsssly , 
that “no change in the then existing law " was intended to bo fnade or was made 
when article 142 of Act IX of 1871 was passed in the direction of bestowing /; 
rights of ^it not then existing or enlarging such as did exist. Consequently j 
the old law as established under Act VIll of 1859 is on thif. point still the law. 
What that law was is clearly laid down in Nobin Ckmidtr v Gwu Persad,.) 
Bong. L. R Sup. Vol., 1008; 9 W. R., 505, considered and approved by the/ 
Privy Council in Amriiolal’s case, 15 Bong. L, R., 10. and in the judgment in i 
Ilari Nath'^ case, I. L. R., 21 Cal., 8 ; and these oases are approved as state- « 
ments of the present law notwithstanding the different wording of the article ’• 
in the Acts of 1871 and 1877 See also Lnchhan\. Manonuh Ham, I. L. R , ^ 
22 Cal., -45. It is true that in Moro v. balaji, i. L. R , 19 Bom., 809, thi 8 >_ 
Court took a different view of Ilari N-ith’s case ; hut we submit 
[657] that on are-examination of thejudgmont that view would be modified. 1 
The decision of Parsons, .)., in the present case was based on Srinath Kur v. 
Prosunno,!. L. R., 9 Cal., 934, which lias been declared by the Privy Council..- 
to be wrong ; and the decree in this case ougliL, therefore, to be reversed. 

Where a widow has allowed herself to he barred by lapse of time, her title .< 
to possession ‘ has become extinguished ’ (section 28 of the Act). What, then, ' 
has become of it ? To whom has it gone? It has passed away from her to the ) 
person who previously had only the possession and not the title, -in this: 
case the trustee of the charity, the defendant. See per Lord St. LjsoNARDHin ; 
Trustees of Dundee v. Dougall, 1 Mac. II. L. Cas., 317 at p 321, and per Lord j 
Cairns Dawkins v. Lord Penrhyn, 4 Ap. Ca , 51 at p. 58. Section 284 ^ 
operates as a parliamentary conveyance of the title, as said by Parke, B., in'| 
Doe dem Jukes v. Sumner, 14 M. & W., 39. Down to that time be had the:| 
possession and the title, *. e., the widow .1 title. The whole question, then, isti 
what was the widow’s title? The law was and is that a Hindu widow represental 
the whole estate; consequently if she is barred from recovering, either by ij| 
decree against her {Shivganga ease, 9 Moo. 1. A., 539), or by lapse of tims^ 
{Nohin Chunder’s ease, •Beng. L. B. Sup. Vol., 1008 : 9 W.B., 506) all claitnantif 




^lellv Inner! of Bubstanth ^law 7 noTli'tnere ^eetion of 

procedute If it was intendeii to alter the law, there would be a provision in 
jbe bodv of the Act and not a mere aiticle contained in the schedule to the Act 
No presumption of *in intention to altoi the law is to be gathered from a 
mere i badge of phrasoologv m sath acts— Murray v Beat Indian Company, 5 
B and Aid , 204 at p 215 

The heir is not without nmody He cm bring a declaratory suit to have 
bis rights declared if he sees iie is being pieiudieed by the neglect of the female 

f entitled tu the posv ssi m And if he ^^eIe without remedy, bis case would be 
no harder than that of utheis who ue Itablo to he prejudiced by the liohes of 
tbeir [658] jiredectsbois * g a son whose fitlur h is lost the estate by neg> 
leotiug to <-0010 time. oi issue in tail under the Bnglisb statutes of limitation, 
where the tenant in tul has hion gnillv ot simdar neglect iJnless a Etndu 
Widow IS no more th m a ten ml lor hie thu Court tuusb hold the heir bound 
see Stir/ \aths case, 1 L R, 21 Cal, K Nohn Chund(>t v Guru Nath 
Beng L !'» Sup Vo] lUOH and Am/iiolal host v Ha}</neekant MttUr, 
Beng 15 L B, 10 

Tht lower Couil is wiong in oi lenn,, m account of the moveable proper 
ty of either of the wiIoas mi also in d elating thephiotilf to he enntled to 
any moveable pro))eit\ of theiestatoi uiidispjsf 1 of at thedeath of Nenavahoo 
the survivor Piit of the moveable pto|iuttv of ihe testitor was nevoi reduced 
into possession by eithe widow md pirt >1 it wisctijiyei b\ Cjoveibai md 
outlet duith in 1S71 tikiu pissessimof h\ tlio tiustues fir the charity, ill 
claim t( these puts <1 Mie iticic ihle pi peil\ is baited by limititioi|(t And is 
to iDV itu lOihle piupc itv of Ni niv ill 10 It) he r p isaes'^ion up to her death such 
propeiti must ha\e been cither hci own stridha/i o lioi husband s oiiiamentrt 
which at I given ihsolu eiv h\ the will ni the saiings of the rents denied by 
“ her from the two properbiCN given hei for hci life by the will These last weio, 
wecontarid hei own ibsoluteli Thoi tie gum to her in words which impose 
no rest!uturn wliitcier she wis to freely ini ly ’ ( consume ib icloser trin 
slatiou) md mikearn elnntahleeionatinnsshe thought proper out of the siine 
^ without hindrat ce tiom aii> ono This amounts to an absolute gift -Maynes 
I Hindu Liw, soetnn 581 f ha/hutti \ Oh nvdf//Hhoia7iath,li "R ,21 A 25B 
R No Rot>ount should he ordeied of the movedblo propeitv 

Jnveiantv (with him Hranion and Jiassdl) contia —A bequest to dharam 
has been held to be v n 1 in this Presidenci tor the last forty veais , and it is 
tool* enowto ojien theqiiestnii [n this will, moieover the bequest is coucl ed 
it in a paibiculai Iv ohjuction ihle form So t ii irom the words in the will relied on 
[659] being nullifying woidn limy are in leility onlitging words "All good 
woikb of H leiinm it nature it yiigue mi general an expression as it is 
possible) to use Tin so words we nli iiieluie meie philanthropy asdistirguish* 
ed from ohaiity S in\(»rtallv Gtanqe 5 Beav dOO, a bequest for objects 
bf "geneial utility was held I) id is no uec>eisarily ‘ charitable ” So a bequest 
for ohiritahlo oi phil enthropic ohjci ts wis held bad in In reMaeduff (1896) 
2 Ch , 451 since coniiiincd in appeit IT 

^ Then is to limitation We‘'say that the possession of the trustees for the 
eharitv was u >t idveise to (ho widows at all From the first the widows assent¬ 
ed to all th it they c id Pinhate was t ikon out with their consent, the money 
that wis laid mi wvs so hid out, as the d« fondant says in his written state* 
[ment ‘ with the c nsout ano advme of Nen ivahoo” (Oooverbai being then dead) 
A temple eieeVi in Nagdevi sitsbv tiie tmaiees bears a tablet and an inaonp* 
tion that this was 1 ne " by the order of Nenavahoo f The defendant seeks 

the money, 





but it ir ofeaSfT ^T0tn’'tb5 atticlaviL he himgelf made at* au'eitfl^i^age in ^ 
c.ase, that Nenavaboo waa oousulted in bverything, and nothing was done with-v] 
out bor consent Sbe was absolute mistress then, and could do what she 
liked with the income, and nothing that we could havo done could affect 
her conduct It would bo veiv luro it. that being the case, the plaintiff 
weie to l(us his rights The heu (uull ntteienbiing a suit for a deolara-<| 
tion, as the widows assented —Dhunfatj c \ Nowtojc mmonjee, buit No 666* 
of 1889 not reported, and Lyell v Kimudy K 4p Ga 217 XnChwchef v. 
Martin an assenting trustee was also i beneheur's but bis asicut was held to 
be in the former chat aoter onl> so that it is not a i authoiity igainst us Fur- 
tliei, undet this will the tiustees, as ttie hist object the cb iritv— taiUd became 
^express trustee^ foi the widows hist, then tor us and no time bus iis (section 
10, limitation Act, XV of IH77) Oucchnd an expuss trust creited, and if 
necessary the Court will supply the benehouiv it it can sue who waa intended i 
—Patnak v Stmpsont 24 Q B D , 128 ' 


4 

l660] If 1 An wrong in thoMo two contentious still the pHintitl cannot be 
bold to bo baried Article 141 of 4ct XV oi 1877 wis intended ti meet this 
very case and t)|p hardship entailai on tne leveistuneis bv tbu pievious law on 
the subject The Full Beui b decision of hut \ Itosunno 1 L B,9 

Cal 934, lias been accepUd is coiicctly '>( >tiiig tlie^Uw by most of the Courts 
of this country Bee ham hali\ At lat ^a£h I L B 14 Alf, 166 Mukta v 
Dida 1 LB, 18 Bom 216 Azam hhuyan v haisu idin, 1 L.B 12 Cal, 694 
bambasivay liagava,\ LB 13 Mid, 512, '^hamiall v Amaruidio, I L E, 
21 Cal 460 The lattei ciso is a decis uu m point ind is more lucent than 
the Piivy Council case of llait HJatii v Mutkiiia Uohun J L B 2i Cal, 8, 
lelioil on hy tho othei sidi Tbe 1 icts lu Laekkan huiiu tr <> ta'it I L B , 22 
t>il,445, show tha* it was probably doenied undfr the 4ct of 183*3 lud not 
undei the Aotoi 1871 it all In any c ise it iannul be tit ibol as a decision on 
ti e jioint now in question the widow untitled w is herself tin Han hath's 
case I L B , 21 Cal, 8, does nut touib tne piesent point it >11 I h" c ises above 
cited were uot even lofeued to It w 3ul 1 be absurd to li ild tint i when the 
widow d es, possession adverse to her has been bold fit 11 v( irs ind 364 days, 
no time has run against tho hoit entitled on her dt ith ind yet if her death 
uicurs a day or two liter the heu is completely itir i No UnUmeul is to be 
QiawD from section 28 ot tho Limit iliuu Act tliU sg tion meiely says the 
widow b right IS extinguished it does not touch our i t^llts Tboy ate specifically 
pieserved by article 141 


The plaintiff, therelois isontitlodtu illtliuunmj\ able piopmtius uf tbu 
testator in tho defendant s bands Tnure uius* b in uicount as to what theso 
aie, we never admitted, nor was it pioved, tb it boy weie merely those that 
are enumerated in the sobedple to the decuo On the coutriry it is clear that 
tl ere were others And as to theientb anl pi fits of the immoveable pro 
perfies tlie aocount ordered is msuiiicit.Mr Wo xdnit that tho widow bad the 
powei to spend them, if she thought fit but so far as they weie not actually 
expended on the oharities tuey belong to us. . There should be an looouut to 
ascertain bow these stand. 

[Ml] reply —The will dot", not leave the pioporty t dharam 

and to good works ol a permanent nature The two ire not contrasted The 
will has to be read as a whole so read, it means ' I leave it to be expended 
on such works of dharam as are good or approved and ot a perm ment nature ” 
Consequently the leasotfing of the two cases I Sendai/ v Or anon, 6 Beav, 300^ 
•=a i» diw aotjppjj^ 
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ne trustees’ possd'saibh wae andoubtedly HlaVerse’Eb'tll^wfdowl'librpugbout. 
fa’ether a possession is adverse or not’ depends on the nature of the claim 
ade by the person in possession, not upon the assent or dissent of the rightful 
[owner. If tho possession is held by a title independent of, and not derived 
from, till rightful owner it is adverse whether the rightful owner acquiesces or 
)ot. So much so that the possession of a grantee under a void grant is adverse 
('to the grantor, though in that case there is much more than more acquiescence 
—Angell on Limitations, section 404 ; Magdalen Hospital v. Knotts, 4 Ap. Ga., 
^^24; Churaher v. Martin, 42 Gh. D., 312. The test is, can the real owner sue 
or immediate possession ; if he can, he must, or time runs against him. In 
his case it is clear, and is admitted throughout, that the defendant claimed 
^nd took possession under and by virtue of the authority derived from the 
testator,—that is, as trustee for tho charities. This was a title fatal to the 
claim of all persons claiming by inberitanoe to the testator. There was an 
(nxi^ess trust, it is true, oontainsd in the most explicit terms in the will, but 
loot in plaintiff's favour, but in favour of the charities. Patrick v. Simpson, 
‘;tbereforo, is not applicable. This suit is brought to destroy that express trust 
!a.nd claim the properties covered by it in defendant’s hands as the executor of 
[vtbe will. Under these circumstances, whatever the position of the defendant 
^s towards tho plaintiff, be is certainly not an express trustee for him. The 
Iposition is exactly that of* the parties in Churcher v. Martin, 42 Ch. D., 312, 
followed in Gowasji N. Poehkhanawalla v. Bustomji D. Selna, I. L. E., 20 
|Bom , 511. An executor is not an express trustee even for a legatee [Evans v. 
Moore, (J89l) 3 Ch., 119i—much less for one whose claim is founded on the 
total [662] destruction of the will. If the facts iu Dhunhatjee’s case were as 
[stated, that case was wrongly decided. The argument on the other side as to 
the meaning of article 141 of the Limitation Act might have been of force 
before the decision in Hari Halh's case, I. L. B., 21 Gal., B; but it is of no 
pavail now since that deoisiou. The learned counsel for the plaintiff has failed 
to distinguish Hari Nath's case, 1. L. E., 21 Cal., 8. There is nothing absurd 
^In the reading of the Act we contend for. Time runs against the reversionary 
heir from the same date as under the previous Acts: the only change is that by 
[dihe new provision the heir, if still entitled to possession at the widow’s death, 
has given him an extension of the period in which he may sne to recover it. 
There is no breach of principle in this; and in many cases it would remove 
.what might seem to be a hardship. 

h. The Court below took the right view of the rents and profits of the 
immoveable properties accrued due antecedently to Nenavahoo's death. She 
fallowed those to go to the trustee for the charities, as if they were hers to 
Spend, that alone is equivalent to her having expended them. There was 
othing of the nature of accumulation, whether for herself or her husband’s 
estate. 

I ^ M 

Farran, C. J. :— This is an appeal by Vundravandas Purshotumdas, 
lurviviug executor of Oallianji Sowji, against the decree of tho Division Court, 
iwhiob has declared that the devise in dharam contained iu the will of the 
ItestatGr of almost the whole of bis property, is void, and that the. plaintiff, as 
phe nearest heir of the testator upon the death of his surviving widow 
pifenavahoo, is entitled to his estate. The suit was '^>lqrm a suit for the 
Administration of the estate of the testator. ' 

I The facts are, iff effect, undisputed. Callianji Sewfi died hu the 6th 
Panuary 1669, leaving a will bearing date the 5th of that month, whereby he 
Kjppointad the appellant and one Deva Hurdas and oneTulsIjI^ Ichbaram (both 

exMutors 
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The plain? stat'es, ai^ fjfieTiTci Is Pot 


w w J,1 


accornmg to tho teno' 
puttd, that the exeeutota, upon his death, took posseasion of the whole of thV 
moveable and immoveable propeitv of the testatm, consisting of cash, outstand/ 
mgs, ornaments, houses lands, , at BombiN and elsewlicie At this time the* 
heirs of the testator [668] wore his two widows Converha and Nenavahoo, while 
hia nearest blood lelation was bis full hrothei Govitid]i Sewji, since deoeasedij 
the father of the present plaintift The oxetutois pioved the will and, on tb^jg 
2nd March 1869, with the ooimont ol the two widows idiiiinistiation o' 
the testator’s estate was gianted to tuein We igiee with the aiguraeiit olf 
counsel for the aiipellant that notwitlist mdiiig sii h Lonsont, ind although 
in giving effect to the dircc tions of tlu tes^ ttoi is to dhaiam, the executors may 
have lotod ‘ with the uousent and idvice ol the widow Nuiavai oo, (Coover*^ 
hai d'ed soon after the test atoi), ind witii the consent and active conrurrenoe of. 
Govind]! (the plaintift s fathei), and with the sdiue of Nenivahuo, and the 
knowledge of the plaintiff, tho possessnn of the txcutois in so far as they 
weie not by the terms of the willtnado ti usteos loi the widows and leveisionaiy 
heir-, of tlie ttf«.tator, was advoise to tho wi I iw'* ind hens Tlie executors 
throughout and even in Bkhihits D ipd F pi ftssed l ) b lacking undoi their title 
is pxacutois and^n utorciance with the ttiuis f f the will inu never pi oft ssed 
to deil with tho propertv undii a title 'iiiivcd troni ‘•he widows oi heim They ; 
irtod not is agents or tiusltos for llie widows and hens but as independent'* 
owncis duiiving then tit>lu iiom the will and iroin tiiat , (one Tliev enteied ' 
into possessi n undoi the will a id thcie i^ nothin,, we think in tlio evidence 
to show that tho cliaractei of thoii possession w is suhscquinth alUied On 
the conti uy the exucution ol tho tiust Joods shows that vt their datts, at all 
events the\ weie doiling wdh tht issots ot thou test itoi is hiaexecutoia, and 
in no othoi capacit> Tho piesnmption tliat thc^ continued to tet m that 
ftiaiactcr to tho end, IS not we think in ar\ wa-y displucd This possession 
under a written instiumeiit, the will, coupled with tho lutentiion to cariy out^ 
its terms bvteason of the title which it conleired whether the petsons entitled^ 
to tako, in tho absence cf such an instrument cunbcnted oi did not consent to 
that posbesbion, constituted in out opinion, a possession idvei'iu to the heirs 


It will here he convenient to deal with the aigumcnt th it the executors 
by reason of the devise in dhatam being incapable ot enfoi cement became oxpiess * 
tiustees of tho whole cbtate, not v didly disposed of h\ the will lor the hens of ^ 
the tcstitor [664] The aigument is based on the decision in I'attick v,i 
S mpson, 24 Q B D , 128. It must, we thud , be criictded th it where a Hindu 
will makes tho oxecutois tiustees of tho whole estate o* the test itoi and tho be¬ 
quests in the will aie notsulhcient to c haiist tint cst itt the cxicutoib become 
expiesb tiustees of the undisposed of lesidue toi the i u't, ot kin of the testatoi. 
That has been so deoided by thib Comt in Lallnldi ii v Maneoovubai, 1 L B , 
2 Bom , 388, whetelihe CISC of 8cc//r) V Catanaiil I Di AW b68, w is follow • 
ed, as It was also followed hv tho Queen sBtnc li Dm icn i i Engl ind in Patrtek 
v Stmpwn, 24 Q B D , 128 But I'oic tl » w ill jiuiports to deil w,th the 
whole estate and confers it r pon the tro'-tccs f i ccitiiu puij o'-ea 4ssuming 
that these purposes are too vague foi the it to rfoico the bequest would, 
still cieato a tiust binding upon the tonsciotu o ot the tiiist^i That appeals to i 
us to he the exi ress trust upon which the 1 1 usteos hold t he est Je which excludes. 
and IS inconsistent with a trust luloried ci imjjicd liom the terms of the 1 
instrument for the next of km It is upon the hasi-, of tim tiust m favoui of] 
the next of km bting mferied fiom tho iiintiument it clf that the ducieion m* 
iht case of xa&cr v. Ouvanngh, 1 Dt AW, 668, aipoaie to Ub to bo founded.^ 
The principle ceases to apply when the mstrumont impliedly excludes the idVea 

< rfxu.'bfc .uJi ry-wimtttiiiwiii/ i, la* ...... 
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P^ a tiusti in favour of the next oi km Though the exact position of the 
nofondant in fhis case ditfeis fioiu the position of I he defcudantb m 
^hwch t V Uaitin 12 Ch D 312 yet the following passage liom the 
liuigti) )tit ui KekiWTlH, 1 , in thii cibe shows that his decibion would havo 
ipuiii the saint iiad tno |K)<-ition oi tho detendant theie been identical with 
ihit ol tilt, (lift lid uil heie The gum i il propositu n (that the possession 
oi tho tiubtuos Is the flushes non oi t lou ccitui que trust) ‘ is tiue enough and 
might ho supfiuited l>v ulh^i authontiob But whit is its application to 
the puMenb cise (X will assume that tbjse in posstssion weie (rusteos in 
the pi ipoi and tull -jUiiso ui the leiui; * ilow i ui liie possobsiou oi tinsteos 
enure t > tliu huueht oi him whose tuio wn.b intendtd to ho doleared bj tho deed 
!whi(h uoutud tho tiunt * How can the gi uitoi hu thui (eHut fjm Uu&tt 
Bochuso It IS iiigbl (hue i*- an o\f u is tins'-m his f ivr ui — an ixpiess tiubt 
£668] nutissaiih tesultin^ fiuui tbulailuieoi tho o deilaud Tt would suflice 
to topB that sU( h i it-mllirf tiuit h implied b\ liw and that wbateiei elbU 
it in iv be It snot in ixprtss tiust nit as Sattn \ ( avaitat/h y /loferiod 
to, 1 luiv fiiir t uui th it the tiust tlieie s|) k n ot is uxpiosi was one infoired 
Itjm bhe locd itn' ■ ol hs luiu i ttu i i,, in t (hu<itii itid vlin inly to tho 
fac*! that tho dt ed IS \( i Tin sttmsto' n i- I (en if | it'i Ue I t y tho ii iruod 
auth n of thi t \t b uk whu j was m niiiiol It it i-> uocessuy in us 
theioiuie, t) d inlet' s quis i m w ihiik thii i must ti li Id t nab the 
Ifiiustets unilui till v. li in quest nn \m tucitxiut, tiinti s ioi tho hens ol bho 
test 1*01 t\u|> in s III ly In tiini (d bht will lun tiuuod 'hem sucli t/usteos 
W hiie< iisi h 1 t ti quosii n i th u h ti o (X|)( sion iKfiiiss tiust 
h id lioin us 1 in ui s »tnte(kcb XV il lb77 siction 101 hut for this put pose 
WH think t it \( til in tins' t» i spec fi( puip se nnv bi lioiled as i 
moio HXf imled in )U ol t xi ttssin^, Iho sinio i t i Our duision on this point 
issiippirti hi tho ISO ol i\n mJi Hunt u \ U<»oi (onunei/ 1 Ti li 4Cil,iJ3, 
which ( in nut we tlniik bi '■uhsb inti ih\ hstmguishid iioin it 


Wo pass Ol to I irisidei the quo ii n the insw'i to winch wo have ibove 
assuimd whethi tho ^lit in f/ieinm lunboned m the will of Cilhanii Sewp 
ia canihle ul onioKoiijiut in tins I oint, mid ufiou it wo think that wo are 
liiiumdol h\ nth iit\ 1* i h n ‘iiits ol (hciuns hotinnuig with tho 
AdoociU Qeiural v Vant th n Fun s Oi Ca 620 kllowol by I ranjivandas 

*lut ' Ih iskimiont 1 Bom 11 (. H p 7b U > dnote), int i host of buh 

aequi nt lOfMiituI um uinofimbud i os il t ns beet l«id down tint i devise in 
UI i> I is V )ni ♦ 1 vigiMiip-is ind Jtieit«int> iml this wo think, must he 

ti { 1 t u t tibiishoi III >1 tin C'luit until tint liw hill have been 

•ditt >tl« I p> I i d hv I '.Ilf I Miliutiil it IS dniibtlesa thi caye that 
jib s in ifiutinii i It Jaw detc * in miniiut lai ie lUbtanoes the cherished 
^ishfs t Hin'u t»-ti is I'ew lin lu i ills that we have met with, are 

‘witnoin 1 It VI e i l i s n it ue th nigli •> n t. ttstatuis define w th piecision 

the lips I till 11 1 ar im mlituii) ill be that the Court would have 
Sited withi ou 1 giul tt i itiio it eiiUt, (tint ii in £666]steidot conyider 
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In li >11 tint tin void i/iioam indisputably heais, which 
1 is the Wild phiUut 11 ipy oi piety, or ihiiity, in its 
i)(\ Hi I ions 1ettd tin nlijuits which the Hindu bhabtns 
V iiH oijsi >a to be train iied within the toim and con 
* > ttu Hmd 1 •>acr> d lav/ 1 el iting to dharam These objects, 
xhiust t'y cmumoi'itid undti < low heads whuh would 
in„idL> it hewilet than theobjocti^ which ue deemed 
m Cnui*- V Fuglanl, iiid would nbt embrare such objects 
ate suggested m the aigument lu Maedujf v Maedv0, (1896) 2 Ch, 451. 

t 1 < ■ h AL.a>l I 1.1. 


uig the hi 111 
appears to lx \ 
Uiiticlinic il “’ll i 
an I III vdu bi i 
'struiii I ill ri leu 
*wo thii L mi„ i*" I 
oven now with i i 
be (hintible In 
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In a native Court untrammelled hv English piecedent oi deomions we oan^ 
baldly doubt but that a duMsu in dhai im would b( upluld vnd applied 
question is, iioweves wo cotiHidci no u| ou to us We have only made these* 
remarks is indicative of what our jul mciiL might li ive I oin, we do not say 
would have oueti, had the case not been comluded b\ authoiit'v j 

It 18 contended for the appell ints th it m the will now u idvi con ideiution; 
the • Yptebsion Ahamm I'l quilihoci and c it d \ n hv the r n c >nu that the 
heque-^t ceisis foi this rt ison in tlii r se If he t» o v i ue I i the Courtij 
to entoice We no not think that the iipii h i t is well 1 lundod It wruid be I 
impossihk foi us, wt think to listiiiguiui ledivtseii th s (a^eiioin those] 
which hiveiroin time to tone hicu hill t he urn nU u t < in ui (fiiits : 
The oiipics«> on Ahuvtiia isctnhn t tlfiuit tttlu h us *ivintothe^j 
widows and do s n )t ssist in isoitiiin t* j tm u t tlu «v)Ttsmon^ 
' dhnram to vhuh tin i si lue ol the t s t i |i ) it is > t e dtvvicu ii 


The I, issi < s 111 whu f 


iisidu Is It It w I 


t li \ 


tiu‘*tcts in t(va 1 m suth minnu is t i \ i tl p p I i ) »s'rvir 
niiiii so tliiit ni\ rnof I \ n i lit i w \m 1* n * » n lof i oh nan nitei 

n\ d n nd h;^ which 1 ic r h i lo ii it a v h ^Icr 
wi a haiisl i f d) I ^ w li 1 1 n V I c a 11 I II ss i\ l> s 11 1 1 n‘> it ' 

ajpt iis t) Us inlv ix| I s » i v\ i I f I cl \vl u ho i I i Li > lu i ritors 
Ttf 11(1 s tl i I I ft I i m 1 I I I u i n n t i i w i i it is 
aipl usi I ( nisi rt tiem ii i I ui st t mi [667] t i r i tii llu' 

hold 1^11 tl Hill ti lilt w i it tl' 1 m iikUuc ( v\ i Iv ciiip to 

It 1 111 dh n IN (i LI 1 lu t r t is wti \ uh ill ti tloi ifts in 

dmrtms] uH he ■< i| pi * sti » tl i ' vcriv I 11 Iti ui,.t' ol 

r e Nil ll vvh ( h w 1 dciti i t( ( v i k 1 i tt f iffintit c ni \iulhck 

s S/ nivitii li j (u iA 1 il I p 10 s v\« I I k n| li l h d s in 

si tl in ( i(ha 


g I sh(d lioui tl it wh ill w( h IV q * u«' 


Th» o hoi pass it in il will i th s fi tl ii i ii J 1 ivc ii niv 

lifitiine nude iht wl di if i I ii-l w ]] n n s n i s i i i^it )1 Iv 
to which m\ til stti*- lie to dc Mp 1 v\ul d j i iti i ju ()n 
this it IS Higui 1 that tl 0 ) (in iiuni V i I c (// o lei i 1 c 1 ( i(i i i). < si ed 

shows that the woid is used ii a iiri iti 1 sii I ut tl i i iv lo manv hone 
voloiit lud I hilanlliioi ic w« iks t i i pi in ii ti 1 i; i t t i vm > iit in t ih iiit 

aLle Ihe ch iiBctei ol ti • voik ami ml u lut iti i le cs| tc be ipi lud 

in ordci tc ti'ititiiii win tbii it is cl nitil 1 ot uc lli {up i unitioicd 
in iigunient in V ic v Mof lufl { ut tn i o' 1 1 i i i t 1 m aic ill ol a 

more or lesg peimimrl chiiicto lln pH n 11 l t h t ial \ Gionan j 

Beav 300 is i gui 1e to us upi n thi p i 11 t * i“ vviti the 

Divpion CfUit tint tlu dcvist it dhtt m t tmn il iiul t i indohnilo foi 

the Cnuit to (nf(ICO and is tiieiefnc v( 


Wi. have nextto cr n idci wluthn l'< cl n of tl o plain!ill is to ii v »ud 
what extent biiicd h'^ Iheliw ol hmi t i Hi tistiloi s wi 1 jvo ♦atid 
died in lb69 His winow Coovoihu ) i n l''7l J aviii" son in vtahlt 
propcitv With thi* or Its I rocoeds, tl I tin t f<- ^tiutis’-it i i u joiting to be 
acting as the trustees of Copteihai uiHci ' I’will i l dtilv ittcstcl puichiscd 
an immovt iblf property on tno ilst IHctmhci J87-i wliuhtievti tlu sur 
■vIvors have 811 e held in that ci^ icifv ^\MtMlthe^l vcihlep pntv lilt by 
Coovtrbu puiud d oi did not imlud 11 | n^v whir i li i c u e t » hci li m tne 
testator we aie cleai that all claim ft im i linit H is f it is Imp hm tc time ^ 
baned She left no immoveaalo pi joilv to wl ich the privision of aiticlc 141 
of the schedule to the laimitation Ac t mU 1 1 plus Ihe dci leo in so f ir as it | 
directs an account to be taken [668] in respect of the moveable property leftj 
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bv Cuov'il II rIt<<tinguiHlinig butv\oLn such uf ib ib v/&mfnJhan and surli as 
was no U) tikin must In itnonib 1 by-jtiikiDgouf tho wholo diiochon Ooo\0r 
tCai li 1 not it ippeu onto n ro po suosion ut the bouses left to bet for iifu 
We Tuel not iutthbi itter lo bo oistoiico oi to tbe clauses of the will whuh 
*illoctd(l hei 

Tbe cliusoK in the will winch wc'io m fivoiii of Nat ii\ cboo weie those 
“ One oait at M ibini cilb 1 the Jai/al Haw b b oi 41^1 n to my old wife 
Nouavahoo The inc m n w i(bnii\ I e do tie 1 tl otbom is to bo enjoy t cl 
(by hnr) duiiiis bo T> itut il Iib ui 1 she is f» ti ike c b iiifie> out of the snid 
income but it (tbe out wt tninkt eitiii >1 b 1 I luitboi theic is the 
abovouien 1 ni(.i (11 lime 111 liiiii ili in the ion of (tbe boiiso ot) ISIiya 
Nykboolt H , IN wbitui leiit iii i\ It (luti\t 1 b n tiu stid bousi is all to 

be enjoy ji by niy y 10 11 niii. 1 Ni u\ tb 1 in i b i wb i dharam of No ne 

else'.lull 1 (lye my 11 bt <^b 1 f but tin ml lie ns lut Ik ild lo tny me 

A litoi (1 in o I liet tint ti H b uses iltji fb ic I f\tniiyib o 11c lo 

invert to th t,«n n il cf/i it i«t tun 1 Jb wi 1 w by 1 in it Uto il the ft si itoi 
in Bubliiyt Str ot flie piopotw nun iiit I il \ wi^ie nut o\i l tiNoni 

vail 10 She dn I iii itid 1 » lot n lint yybo w i b ^ c'o ut i to )k 

possossu n f t le pi ipc its i li 1 1 itli I In w 1 ill tu y ibte in l uii t byyu 

consistid nt b o\n irtlhni { inyj 1111 i tb 10 t itul 11 ilil > of 1 bo 1 s\ 0 

jnopoitiosb ]i itb I I it i life Lb U IOC. Ill til ( o i in i(cc.,uiit i tbe 
cise ol N in iv ib > > t b 1 p ip 1 ty 1 il 11 t b it ciiiacft ’ in tbe i i 1 < f '0 

piupiity )t I iiycibn fins u iinf su « ii<-i’ 3 i tei be unnic Miy 'i 

appeii" 1 i s lb it Ib ) test tuoi b iH IV11 niUpivtciiil 1 sp 'tic n t > Nenay i 1 lo 

ovoi tin 111 in I tl pi nKiiU'j „ yc n t lioi f n 1 1 1 y» no «Iso'hill I lye 

yiiy 1 lit 'lioi t ) oyjio'scstb wi^li I ill tistit t fbi*' boi p> t c.y 1 tb 
iiicotiii lb ill I) tbs lut III 10 IS no 1 is > 1 i n c jii liuii^tlc vs ids 
otbeivsisj L u i utt) ( h u Im H lavi'h 1 ft 2 Ind \p 
Dv tb sun s I rb u tl 1 on tliisMi Uu (ilt in iisoui of tIu. H\(t.ntois 

Sbu IS 1,1 tn lull p \ I 1)1 bs| iti ti yii I c me mu Liu idditi ni to 

Nonuii) St t sstub c Slit) )|)tiiti>n t 1 tvs bin ihi clevis in 

[ 669 ] f/nr riik f lilt 1 > n * yyo tb ik )p ) i i t lj))ii > b 1 ol tbitpuvsei 

01 lo II lucu ibo III I'i it t Ic Icstl I I liiri lu ss cl iw s obtatc 

W 0 lie oi jm ID t II I i ) « 1 1 Si ij \ lb > 1 1 1 | nyi 1 to i ik tue 

vsill vyhicb sbi nt'.iiitli ir I tl 1 li Iccieoniii't i) \ 1 10 i by oin ttnif., tbe 
poll n yyliiib In its m u uid 1 li i 1 v ibloji 1 ity ktt by Ntiiivihoo 

I loin 111 *0 I >nsi b t vs 1 1 til tbe iiitu oi tb pi 11 tut is biiud by 

hunt i I )n i** to tbo 1 il I) ilk )l the jripttty loll by ilio tost it01 It 

Il I t M 1 tl i’ s t) tl t in lie |i 1 Pit Ijtt by him ind tbo piohtsof 

ttu lui I ibl pu pin I s wbii I b \ it ns ovpan lol duiin, tbo b u time 

ol N nis II >1 tnf w th bn eqi 1 isi. u tlie pliintiif tias no oliim Vs 
Noni b I ) il I )f liise leilr w I is class ol propeity so shi could 
auuhu I tl VI ot b I luisbml t > it il wi b it Tbe plaintiff s cliim 
must tn )i i I b 1)1 I lt)tb iniiiDy ibl |i poitios left by thetO'l it >r ind 
iio saeh p t f b s n s iblo pt ip its ml of the rents and piofits of 

the immiv* iM |i ipnty i-, was line pun hd at tlie death of Nenavahoo 

m 1S8S 

Tbeaiticl i pi inlo tbe imm >y i )li piopnty is artn le 141 of the 
Limit itnri 4it i 111 is (bus Like uit (foi jiussessiou of immoveable 
piopaity) 'by ill 1 lu o ifyiT) nod in enti'-li 1 to tho possession of immoveable 

propoity on tiu ( ' c»i a tl ii 1 01 Mahomed in fomilo ’ Thit arti lo appears 

to us i > bo inleu b t f >t bin ^ it >n pui poses to do iWay vvith the aiiomdies 
which sunouoded a llin lu widow’a eatate and other estates analogoub thereto, 
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and to assimilate it for these parpoaes and for tiiese purposes only to that of 
the estate of an ordinary teuiint for life. The term “ reversioner ” being inapt 
to express the next heir of iier iiusband sueciading upon a ilindu widow’s demise 
the Legislature has, it appears to us, adopted the phrase “ Hindu entitled to 
the possession of immoveable pvopcrtv upon the death of a Hindu female" to 
express the same idea. That it has designedly altereu ti<o law which formerly 
prevailed upon this subject as laid down in Kohni Chvnder v. Guru Iersad. 
Bong. L. R.. (F. B. RuL), p. 1008, i nd apjirovod the TV'vy Council in 
Amritolalv. Tiajonceliani, L. H , 2 itid Ap., 113 si p 121, [670] is obvious. It 
is clear that adverse possession against a Hindu wioow for any period loss than 
the full statutory period of twelve years is now valueless as agaim t the person 
to succeed on her deatl;. He has .still she full statutory period of twelve years 
to sue after her death. iNo time li.is in 'hat ease niri in favcsir of the adverse 
possession against the Hindu male heir. This was not so under 'iie '-.Id law. 
Under it time was running in his favonr dm in ! the willow life titre Now 
it begins to run in Ids favour only on lu-r lieaUi. A Hiniiu entitled to tfie 
possession of irttmovoable prop(?rt\ on t!u! dnatili of » Hiiidii female appears 
to Us to mean a Hindu w’lioso title to tbo pos-'ossiori of in'iiioveablo pjopdt.y 
aeerues upon thc!*i';aLh of a Hindu female and does not except thi' case where 
during tlie life time of Ibn wi.low Ib.e adverse possessor has been in pos.suK-ion 
for twelve yours. This view ol the law Ivis been accepted by all the lridin.n 
J.figh Courts with tiin cxec[)ti.in j^erhaps t.f Madra.s, liut iliere flip question 
was not discussed. We refer lo t.iie decisions in ''Uiialh v !'yosuin;o, I. L. R , 
9 Cal., 034 ; Knhihnoni \ Mautk Ohandm, 1. L. R., 11 Ca!.. 701 ' ''ham Lall 
Amurendro, I Ii. R., 23 C'l!., 4f)t>. Dwr.rka Sath v. Knmnlmoni, 12 Cal. 
Ij R,, 518; loiin Kali v ht/dai Kalh, I Ij R, 14 .Ml., 15f». '^Ivkto v. iJada, 
]. L. fi.. 18 Born , 21t'>; d/eru v I'iainji, I. L. R , 19 Bfiin., 800, ivithout sug¬ 
gesting l-hat tfie list is exhaustive. Theie aio s.nnu decisions tlie of tier wav, hut 
those wihch we have mentioned are tiio decisions of the CuUr's at present 
binding. Tn the present case we have n.i concern v iti; tlie old I i\v jirior to 
1873, and we think tlint it mav he fairly asked how and under vdi.d article of 
the present law the suit is barveil. If the plaimill i-i not litired under article 
141, under what article is he barred ’’ Tlie only :i,!’f.ic!.- that c iri bo suggested 
is ai'ticlc 114, but urider it the po-.scHsioti of the dekv'diints n-.wer became 
adverse to the pbaintitf even as fuit e’'pi ossioii is intoi preleii by section 
H of the Act. 

.Admitting Mint ilio Indian autiiorities in-) ugaiiist him. Mr. .\n(lorson 
contends that the judgment of tlie I*iivv tauuicil in Ifurrntalli v. Mohunt 
Mothoor Muhuii, L. R., 20 Ind, Aji., 183, is conclusive ;ri ins favour. Wo do 
not agree with that view. The jiidgirioi.i. expresses iiu [671] opinion upon the 
ellcct of article 141 .save this, that it did not, oticr.-itc to prevent a decree which 
was binding upon Sampurmi from lieing hinding upon the plairitiiT in that suit 
who became eutilIo*d to possession of tim ptopcity on the death of Sampurna, 
even though the decree against Rampurna and >n fiivour of ilio defendant was 
based upon the law of limit.il<iou. Ki'orn iiiio iotoriocurioi y dteta and remarks 
in the course of the argutoent for the np^iclhuit, it is clear that it was the 
extinguishment of the plaintiff’s rigid, iiv ii'e decree agsinst Sarnpurna, which 
appeared to their Lordships of the Briv> (^ouncil to he the crux which prevented 
the plaintiff from recovering and that ab.s is apparent in the judgment itself. 
If the Privy Council had intended to overrule the Calcutta Fui) Heiiuh decision 
in Srinath v. Prosunno, I. L. R., 9 Cal., 934, the judgment would, we think, 
have made some allusion to that case, fn our opinion their Lordships did not 
intend to deal with HI. It is also by no means clear that Rauipurna’s tide 
was not barred under the old law when the Act of 1871 came into forof. The 
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dato of the (loath of Poarunoni is not given in the leport If this is not ao, 
bheio ]■' un •inotnaH in the lii\v as pointed out bv the Calcutta High Court m 
the (.ISO under oonsulerition faee 1 L K,21Cil., at p 12). In Laohhan 
Kunwni \ Anant SihqH, Ij K , 22 liid Ap, 25, also loferred to by Mr Ander¬ 
son tijo present (juostion did nr t .iiise Wo thiuk, tlierefore, that wo ought 
tn follow tho eunont ol inthonli(^n to which we h ivo loferred, and to hold 
that the piaintitl's dawn to the imrnoveablu propotlios ot tho testator Caliiau]! 
in the iinssestiiiii of tho deteudnnt it not barnd by liinildtion 

As tn tim nio\e,.<bh< proport\ {i( ln^) m the han Is ol tho defendant at the 
death of NeiiAvah lo ind tho rent and prjhi-' uf .inv) ol tiie innuovodhle 
piu])Oities in the ddeiniintt hands at the siine {lutiod there has b(*en but 
little argu'iietil it ippoars to iis th it iNi n u tho > o cl iitn to both was barred 
at hoi death, and tint thcie is no pi Aisiori ol thy Lniiitati in Act which giyes 
the plaintitf a Itesh staitinp point tioin that fiuiiod 

Tins w II consi ieiahlv sirnpl l> thr* iccounts whuli have to ho tiken and 
the foi in ol tho Itciee \s to tin Sign h holiis, the ilef inla t " 4\8 th it the 
exeoutois gt\tt them aw i\ in iliant\ It [6724 tne tin e ol the tes' tt n’- death, 
hut It H allep'sl h\ tlie i(Mp)t(iint ^1 it thee »/( is n j (lia nre ol pr s.,ossion. 
The mattei was not piesiod in the Ihiisi n tonit Oi'i doiioi will Inuyo it 
oiHJii to tho plaintitl lo '■liiw n he cm, ihit thus* hr 1K‘iic ttill ui the 
dofendaiit •• i» )sso*-s)orj 

Tho deoot rif toe lliiiooii Honch will ho \ mod li\ tin substitution it 
the f illowii),' iliuiee ifle* tli u 'tif> and tin dedii ition as tu tho h((|ilost to 
tihittum lining uil \rid fins t'ouil doth Inrfluu detlaie that the plaintifl is 
entitled lo lerinei ftom tho rldnul ml tho seven immovoahle jiiopeities of 
Call.all]' Sn\]i whirh wei(> ui the defindints posse‘>sum at the death of 
Noniiahoo nno to the pioceeds ot such ol them as liavo boon since soln by 
tho ddondnnt, imd to an account ol tl.o touts and piobt*- of tiie said piopoitios 
ti'ci'iied its tl e in lendaiit since ihi ilcith of Neiiaxahoo, and doM. lefer it to 
the C'oiiiniissn >i(r t i asceitam iiiii * funt wliat piopoitios (li am), in addition 
to those -.peciti I'l m the sohoiulo to tho ciecioo, were so in tlio possession of 
tho doh niiant, ind to tiiki tn iccounl ol the net lents and profits itcoivod in 
lospert of th( iinnn veihli pit pi itii s oi r'allianp t^ow]i h\ tho iloiondHiit since 
the death ot NeMnahoo, inil ooui oidei and ileciee that thy dofundant do 
foitliwith delivir to llie plait till pisbossiou ol tin sltd several immoveable 
piop' lies sfiet lied in ttie schedalo m pvv to the plaintilf tho sum of 
K' iS 719 14 9 wlm h si mils to the nodit ol Mie doleutlaut in the Bank 
lit H uilidi 111 his iccount N > * Die lialbudaiits onu am) two to have their 
coi'ts taxed IS hotweon attoiii ml client paid out of the property, the 
buhicci ol tin-, donot Fmth'M me *i ms andlurtliei costs resolved Liberty 
to iippll 

\ttorno^s I ii tho lhaiiitPl Messis ( tawfotd iC Co 

Attoinoss loi tin* I'olundant Mosu'. Vulji and Baohowjt 

HOIES 

* ( 1, 1 ins V as .iftirmul b> the I’l ivj C luacil in (189tl) 23 Bom , 725 Boo also (1902) 

4 Bom Ii R . s M 

2 As rtgiKii hnnlition or ilso (l90b| .-ti IJom , 222 (soc. iO), (1908) 32 Bom , 894 
(i6td) (1910‘ Pmi L R.. .1“: iitiat, (1911) IS Bom. L B.,717 (sec 10), tl898) P. E.. 
79 (190‘l) P R , 41 tArt 147) ) 
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[6781 ORIGINAL CI\IL 

7«f 2%h Manh is*)? 

Prf-ji Ni 

Rib C T vuran Ki , Ghiif Jisticf 
In the Roods of Sir \lhoit \ T» Si'.- m diietsed 
l^robafe duti/ LooaUty * ass^t 

<li d 111 h u„Und 111 O (lib r 1 ^ >li ni 1 j r ) i h w 1 \ in J i 1 ngl ind on 
1st Dtcbtubir IHJb lit 1 fl ilvr|.c tin in ( ff p i 1 r i «. ii B i 1 i in 1 h vfh.s 
1 piHnci in ihi. Iirtn of Disid bts ii in i ( iu{ r wLi hi 1 i hi 1 1 1 u in L ndon 
ind L<id til tiichbs in L ml n iiid C i tut i 

Held thit n pi I ile Iim w i j iv i iI n th v 1 1 th I if th dirtix ed as a 
p»rtaii in thi fijja film Ibis i iilf mpin oi tl irprli f ihi t’■m situitfd in 
Biiti h Indii it h doith 

RlF' RT N( 1 bv •*liH I’lx np Ottit 01 jt thf t.' >uit u i i r sorti in of the Cnurt 
Foot Lt vVlI of ]h 7 lJj I >1 tfio ipt no 1 it tlio in Tustin 

liio q nistion ii i o on n if filic itioii 1 i loft is ol i toini >*i /ion tn the 

piopoifct iiid CIO iit-ot S 1 Albert V D Si non 

Tile iftfiicitiin w-is tuile titnc IJ ^.ii mtt of 15 uhiv bv Mii Fl ira 
Sissojn tlio < nstit tti i it*^ itnov ot tlio \oiut r tl t u v\i I if the docoisorl 
Hoi ps It 111 s i I til iiii S Mb tl \ O Si'usi I ! .d m Enj’! ind on 
tho Jstb f}(totiii 1 It I It f, pi )|i 1 V m I I Ilf*- 1 ifi to too town ind i-lind 
Ol H ibiv Ho loll i \ ll lit 0 lull f r 111 It wlioi f w i-. fhtiinoiin 

1 nhlin 1 in tbo Isb De niboi lS‘}fi jL vtufii (Si 1 Iw tnl Smsoon) bv a 

p vet oi ittnnov oxocutei l)\ tiiin n the 9^ti) D t iiiitni ippoiritod tho 

putitioiiti his att iriiuv lo ibt ii i idi nisti iti n ^ tl t ititt-ui cstatein India 

Tbo iolijwin^ tliusos in thofiibitim sot f rtli tht fittilionoi - t isn wibli 
loieieiut) t I the fii'vnient of dutv 

% f Phitth odd I Iw 1 th I n> tl i H 11 If r i i cit pr uslv i 

partuLi in the 'iiiu 1 A1 sc tuil bi i tic q i f I u I iv ( tir tta ind 

1 mdm 11 which fi in In bil tl thi t it ' hi i il t i 100 lit m )r ji p t tiinri 

subttnls th it nil inn Ilf st uiip pni I ai ft I u 1 h i i I cl f ii if 

th IS ot ir ert lit f the iid li nlii la r u ii tin s I i n tr r f itn 

10 I h it tho L iisint t thi ndhtmwi I irt Iilbiibi nit ir i i tin lilc 

l>i\id bis lun in nht li I isiiir slii ifttiwiij s it i w h h in 11 hr [67*1 the till 

of Divid Swsooii iiid ( iinpaii> hi sin ib sidbir \ \ I* Si on d etsed ind other 
of the said tl titor s son 

11 Thit subsitjAii utl> Irrtii bis f tho iil Smi w tr p in i it Cilonlti nil nd u 
re&pertiicli and lb siid dim 1 <d alsi i I n irh iin it t( cl i g ini Shingt ii in China 
which w Is carried Ol intbeniine f DtvilSi ij b i ii 1 < mpinv in whirl litterfircn 
there were pi rim r wh wiien pirmci m the htidnrn f Div 1 ^isso n ind Comp 1113 

li Thit fiom thi. Ill t tutiin if till ml lirm irii 1 1 1 1 iniJ c nipi it B 11 bai 

and until somi limi, m the. eii 18 11 Boml i r m It hail q iir i 1 th J turn 
when its pnncivil ‘‘onk if 1 ont w r lift f * od i unts w i 1 id up 
annntliy inu tbi Jure 'fit pirtn ra in tht friispnfalB ind Iirs wh r cv r t irn Iwerc 
ahoerUtnid ind dibitid or rcditel to their too 11 ti a thi case might n quire 

18 Tbit f r somi tiim piiviou ti the iirlSJi ill tht pirtner in the aaid firm of 
David Bishoon itid ( mp’Aiv otbet thin the 1 ito Mr bolnmon Diiid bi nhidceibodto 
reside m India and reaidud in England and on the deith oi the said Mr Solomon David 


436 



i.L ft 21 Bom 675 in the (/uoob uF bui albckf a d. sassoon [18971 


Sa^sooi) wli I h tnrik pl4U’« at Boinbi> )U thr 1 tlh di> ut Much iS04, the head quarters of 
thi sii 1 (inn f Divid Smnii inlCumpun ber inioiumovtd fioni D»nbi^ to London, where 
tU<v hni l^ t sine been nrt mw i>-( nil whin m Msiquuui th prineipil booki of 
an mn ^ I ihe snd firm hive sinr boin md in n(»v kept, nid thi snd leiouiitb hive bten 
and n w i iiiidi up innnillv tbi pi'ifit inllossnt the h isinci-. i inud un at Bombiv, 
Cil utt i lud in CbiiM iiililseMhd biin^ hi ii,;hl lut tli Lni I m bo )ks, ind where tho 
eb in r th( piiluri iit Ih I til (rtnsi h ns f tbc iid him h iv ■•itid bton ind ire now 

anitiiued inldeiiliJ r < ri i (d ti tb ii i i it is th I'l uin nijuiri 

It Jhit on ib( 1 t d i\ ' Tinuiri ]s9i loar pititinni r wii idiiiitted into and bis 
since horn ipi to ' in lb ul lirm f l>i\il''i m i i H >mpin> but ill the ithorpart 

n rs II ihi 'tiidliiinbi n I in ini i vv ii ii I nf,! ml wbiili wi-, it th ditr of the 

di ith i th II1 Sn \ \ 1) Si n il i d in 1 ii \ i tlu 1 id i|uirtei >f th aid hrm 

1*) I h t it th 1 It ' tb 1 ilh (I h i I S 1 V \ T> SI ( 11 d rr 1 (d the slid 

tirmc'filiv d Mss It iiidOmipiiu wi [i i it n i l p qir ind iredits situitid 

within 111 III h Indi I inlih ii 11 iil i ivi i i i iri in tli i I fiiin it tin strdin luo 
Slid mill) pi rp t> mil It hut w i n ntitl It in ii^li thmiii thirthiii i 

right t shill in th n i it in i i tn ul iii ii \v i hi i iti i*led ifl rpio idiiig 

for its li ibilitiis whir i \ i me iii 1 i il %h i i m r] t line ind it vioiild ii t ho 
pissihlt t i It 111 Ibi i il 1 (ti I 1 II 1 till i I 111 I I Ih sill ni>i<>s, 

prupiilie inn m lit ilnil in 1 i l i li lii nli is 1 tni,ii In 1 iiiiiih \ il 1 » of his 
shin ml lilt u i in lli ut iipli i » ' t tb 1 t i ii wini \ ' ntrd iftir 
providing f II It l >L il II il I'ltii 

111 lliiMb ill fib li I 1 i II I I I III II1 Sii V I 1> Si ) in lie i il 

in th III I I I I liivil Si in I ( npin (m In Imi, i tiiib il 11 i,ilii\ nil 

Cil II ti nid I vili mill In 111 b linn if Diviil Si ii S n null iipiii') if (him) 
lit I I til It d i I III I ibi istih f tin ml Sii \ \ l> l,67tt] Si ii dm isid 
situ it 1 nitli 11 I 11^1 m 1 I 1 1 til I iti lulv'iis i i p ii 1 in Lin liud }ti tb it i i ting 

1( (bit tbi 111 Sir A A h Si in at i i t 1 w i ttthi (ime Ihi ilcilh dninirilcd 
111 1 1)1.1 mil lid bill III hillt hii b n 1 ini I 1 by ib ini in t Mi\i nu luth riliOs 

m Lnglmil mil 1 gm diit> his bnu ehiigt I n his i file itt ndi igl) 

Tlu) KH},isti 11 ot tlio Ciuil vs is lit oinniim tint duty wis ehngeablo on 
tliu due' isiiil s -tininut tno turns ineip it> situati-d in ludn kaviiii* the oxu 
cutoi to old am a luiund on iiiy debts ippeit imiii.., totliit diaiu 

Tho TiMti,; tMh m Ihoiotno undor section 5 ol Vu Vll oi JHTOrelerrol 
the) 1 lloiMiit, quei to In tin* dui’sionol tho t’hiol Ju tifo 

Wiiiiihei It > pt d) ilu ilut V n puibluon tlu \ iluo id tho slme of tho 
dotoisrtl ii i pi tiun 111 the liiiii d \Ii sis Di\ii sissoori nid Compiny in 
tho )i op It I lets il 111) him slid ito III iiiiti'>h liidu il his duatli 
! ran// t 1 tlio Ikditi Mil 
I I \ Iv iti (iinioi il) 1 tho t 10 Ml 
i>dt'ran C J In (hisei*- m 1 iMn^, iklieoi his iilOitod lui niy doeibion 
the 1 d> 111 que .M n W et* i \ iiohife duts i- payahlo on the value 
of tlu still ( I ( 1 1 I I pp'iiei 11 1 ) In 11 d Divii* Sisboon mo iJouipany 
m tlm pi P ) • ol lii'hiii siiaito m biiMsh Indii it Ins dodfh’ as hoing a 
queisti iTi I I ini I 1 itnuo In niioi t on wilh tills tiid viitli it'eri nco to 

tho viluiii 111 the I st i e ,'t III I illy oi ti lost iLni in Hutish livlu, counsel 

lot tho P' >1 oil 1 hi e liliel in quostiou tho piHctuo id the Hogistiai not to 
lost lonlei 'M*h III >,tit(tnauts cd the peditiuniib ioi probaU' oi Ictieib of 
admiuisti kti III l•^ i I lain ot thcpiupe'iti id winch iduiinistiation is bought, 
bub lo loquiio t (hill I iidenu ei ib to tho \aluc >d the assets spucitiod in thoinveu- 
tor\ oi whii h the s itu is iii uio np This pi utice wis initiated by oui Begis- 
tiiii wiih ih > )ip)ii i> li 1 t oil) I it< Cbioi Justiio Sii MicBaEL WeSTUOPP about 
bbu biiue when the ooui t Jbiies \ct, 1870 , came into operatiou, and may, 
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thoiofore, he uow (oiimdeitd to bo in obtiblished practice, hut no rule directly 
boaririfi upon tlio subject h is been inado 1)\ the Court 

[6761 iM* Invei iiity b)it • rilondi tb it tbo pi ifiKo is inconmstent with 
the provisions oi '•ictions 2ti4 24t) an 1 J13 of Die Indian hiucos<>ion Act, and 
that t lie only inquin vibub riu C iit o in hold is I bo inquin aulhoii/cd by 
Hectiion 200 ol tb it Act lie o )uci illy u I i on tliu pioMsionb ot section 243, 
v/bicb make rliu ipplii itioii foi t»iutiiti m Ktt is of iItini istr ition wlieu made 
snd vtnfiid in tlio niannoi leyiiit f b\ li \(t » ncl isi\ 

A cousileialioii of tin so si tin b (Mi ihsb s iiu lliat lbe\ are 
enicted In tlio puiiKisu d aiitb ii/in,, tliOni i >> ot ■ liuinisti di in lud lendeiing 
it tonilusiM oven tlioUnli tbi oini,lit bi incoiiKt stitoiiici' oi omissions in 
tlio applic iMon upon vvbu'i tiiu i i it is issur < ml lino lo ott.i mii to the 
valuition of the estife toi iho puiposo it Lwing i loiit I ati iii it They 
'woreenKted (oi juiis Ju tioii il in i no ff i bsi il puipo ^ Tin i\\tiin tiou 
and itiquiiv wbidirniv In insiitutol iin loi ti'ioi 210 lu ils 1 *^hink to 
bebolltoi i sin^.Ui put ]io o thou li tliuy iiuiioiin viidsi n f ti I Mm object. 

The isioitiinuiont o* tbo i line ol tbo (st iM <01 ibo j uijiosi of fi\ing tbo 
stimj) piosciibid b> sintion 129 iiid in t m sofuduljto \« f \ if Ihbj dots not 
dppoai t > ivo lb on pi i\id If i in tlio Ij* isli uu in flu \tl itselt ‘s ^tioii 
^29 and the S m lulu of \( 1 \ ol Isiu v «u no v vii upeibid o\ sirtiion2ol 
tlio Cicuit 1 cos 1^70 iiid It IS to til litd \(t tb it wemusth wo lorouise 
wl on con ileim^ i|i ii ivhit in itoii ils tno (. uiit oj its nthcois must loH ' hen 
it IS c lilt 1 on to nil iiiic it 1st *>0 o ui i f luv ibli i i ,?i mt ol piobate 
or letbiis of iiiiuiniSui it on 's ih LStitss i ovvi is m conitiiod on the 
(’omuiissi mol il In ind Kivinu I S ituto 11 \ cl i 12 mtt n 37 1 ir 
thi puipose il isiiitiiMin III viiiiuoi ii is iiif i | j1 itc jiui poses do not 
liiul ijlicuintlK Couif r* s \i f 1S7<) o it ho lu v t otin li it the uioper 
louit lue Is pud hef no issuui., i liuuiis i iti in to it txeou*' n ui administi itor 
lscloiiJ> imposoo ot the liinh (^oiiit iss oiii tlio sunt 

Sccli m 3 I nubs Milt the foe t iii„i ihK intitii if ueb Com ts undor 

No 11 of till* fust sihidule t tl \i i sni'l lit c llocted iii 

nuiiuei heieii iftoi ippouiu s cM n in vilos is f >11 iws (ills Lord- 
|(3hip leau the seel ion iiid c ii [677] iniitd) — rii I s tion without .^xpicssly 
casting up in inv mo the rut\ of j'tiMn,. a id i sussing the st-imp du^y 
assumes thit it ustswith im ofliu» ft tho (out (u'i i in Ibis t ise is the 
Te&taiuonb 11 V ib^tsti ij indpinidisii tin it. tildltiouiO nisiLg betwouu 
him and tbo suitoi m Ins a t um \ v title mctssiiy ofpiMti, i. tee oi the 
atnouut f hhl! I*'thus infcmnf i dlv lu ) iso upon b rn tho i coitsinmenb of 
the amount ot lliu fit piv iluu in i uh t i u Lx pt in jiniliiU mcl testament 

iiy niiitlois in i / i>u/iicm lio i no u illy t iliut'ioHigb (’ouiu but sutli 

a foe Is pi\ xble lu s mu lb i t ists '\ h il P iiuouiit should in su« b cxsc, 
be, is loft to tbo pitfiioi i ouit olluei u itU nun II iw in ti i t isc < < in ud 
valoitin tee IS b to i out units niou i iln \it piovides no m k liinei \ 
tor doing so It lu w well bo tb it uiuloi Mu si tiu jmslaiiccs the ( ouil sh nild 
considei tbit its onuoinu’bt to bisi li opiuit ii solely upon tin swnin 
application of the i.ieti1it)mi 1 ciniut i\ M It that would bo in unit i oiublo 
couilusicm In ibis High T* mil biwuv i i ton i ly piactiio i is pu v ulud 
and it is imp )>sibli, Itbink.tisiy tint) i it is ui oi lom ui.s v it yy M take of 
the btatuti Ludtii such ciiiumstini..s I onsiioi tbibibooslabli be f piactico 
should coiit ijuo 

Itistontoi isd tbit such i pi utici i i tonsistont witli lb n visi ms of 
Cbaptoi 111 A oi tho tbt *1 do not flunk tint tbis is iitc -siiiiv s' The 
provisioub ot that chaptei are luuuded upon bimilar piovisiuus found m 
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Enghuh 48 Geo 111, c 149, qeefeioDi 35 and 55, Geo Til, o 184, 

seotioDs to 41 12,43 and 51. aud those provisions exist side by side with 

those 0 >ntaine 1 in the 1 iter English Art to which f have inferred A prtmd 
faon ox itnin ition of the value of the declared assets of an estate seems to me 
to he quite coosistent with t powei to corieot their valuation subsequently 
The revenue authorit\ —the Gouit ofboet —has and can have no means of 
ascertaining whetlier anv items ot pioperly have been omitted from the inven 
toty He can only clieok the valuatioii of those items which are shown in it 
As to the ptaotice ot io]oiring the valuation to be made by certain named 
valuators, it is a good working priclire, but 1 cannot see that it ran be insisted 
on mar ise vahoio the potitionei rin piove by other means the true value of the 
property If £678] aitei giving such iioof as he is disposed to give, a differ 
onro still exists between the potitionei tiid tlic Hegistiat recouise must he had 
to the Taxing Olbcri Be>ond siynig this I do not think that I have materials 
before me to onahle me to give iiin sviecial dnection in the piosont case 

Upon the rniui question whirh h is been tefoitod to and argued bofoie me 
the fiist print to considei is whit is the nituio of the i set vvliicli the Crown 
contonls should ho assussel fur the pi ihatt duty Tlie questim atites it as 
the shaio of the toaiator in tlio pioperties of the fiiiii but th it is not I think, 
an arrui ite dusciiption \ dec used pttinoi has (in the ihsenco of spoiial 
agreement) no shiio in tlio pioprrties«»' the him ik such It is his intirost in 
the hnn win ti is rhe issit whn h is issessthle to piohitc The r ists ol 

Ija %( i > au \ The Lord Aivoeait 15 Vp Ci 4f)S ind Lotd Sthdcley \ Atlonicy 
Oenetftl tl‘i97)\pCi 11, put th it beyond doubt It is r ot matoiul to onauiie 
what is theoxait natuie ul the piopeity ot llu him I lead the pissages 
from Lmdiey on Pi tneishif qiiottd h\ the Solicitoi (nsniial toi Scotland at 
p\ge4Sl ol theiepoit and the | issage from the judgment rd Loid Chancelloi 
IIfuscHI UL boiling upon this point — In Lindlev on Paitrierslup (6tli Ed, 
p 339) it IS slid ‘ whit IS meint hv tlio snaieof a pirtiier, is hib proportion of 
the piitneiship issets aftei thoy iiive been all leili/ed and ronveited into 
money and all tliedebts ind liabilitio'^ hive boon paid ind dischiigud ’ And at 
page 343 frnn the piincipii tint i sli no of i puttier u nothing moie than 
his propirtion of the juitn tsliip isscts aftei they have been turned into 
money ind iiqiliel in liquid ition ol t opiitnership debts, it nerossuily follows^ 
that, in equity i shiruii i pntiierbliip yyhuthei its pioperty consist jf liud 
oi not must ishetwoiii tlu lutl ml peraonal lopieeuntitives of a decoabod 
piitnoi he deoiiird t > (m pnsonil ml nut lei) jstatt unie s indeed such 
( mveisiou is incoiisisbent viiLh the tniu nent between the paitios (p 181) 

Cue )l the piitnuis in t ns him, Mi Liidlay, has died, ind the question 
has iiisou whithot his mtoiest whittiui it may hivoboen ileiived irom the 
deed dputninslip In winch 1 hive called ittention is an asbet situate in 
Engl ind in 1 tlicul no, in ido he s ibiect of piobate duty in respect ot which 
piobito [679] ni ist i iken me u this t mntiy Theie din be no doubt that 
the question * i h hktmined is vihat is tl t 1 >cii situation ot the asset with 
whiOi violiivi to lei bee luse that the ist iboi s mteiest in the panneiship, 
however it teht d iihoi v ibuiie ul Ins lesitsiB beyond dispute (p 483) 
That hein„ Ih© mtuu oi the isseb the nixt question ib wheie ib it 
Mtuited Them dt if s lUiii^ ihit question is pointed out lo the sime case 
{Latdlay v Ih ri A(ivocat&^ in the judgment of the Lord Chancellor thus 
Ip 489, pirigraph _ 

Now iQv Loiil'^, 1 think that when tnat provision is considered, it 
renders It clear tin ihis isset whirh, by the hypothesis, was a share m a 
paitneiship busit oss situate in Indii, did not hy the exercise hv the lepiesenta 
tivob oi the deceased paitner o( this option, bowevet they exercised it, convert 
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that which otherwise would have been an Indian asset into an English asset. 
It is said that the representatives of the deceased partner sold to persons in 
tliis country; but that transaction of sale was a transaction altogether 
subsequent to the death, and the character of the asset and its local situation 
cannot be affected by cirourastance arising out of a transaction subsequent to 
the death. The question is, where was the asset situate at the time of the 
death ? That it was sold to a person residing in this country and that, 
therefore, the payment in respect of it liecamo a dutit from a person residing in 
this country, and that in the case of a debt the localitv of the debtor is to be 
regarded as the locality of the asset, can matter notiiing, because tliis was not 
a debt existing at the time of the death of tiio testator, hut arose subsequently 
to his death by a sale of a part of his assets, and of coumo tlio local situation 
of his assets cannot be in the slightest degree afiected h> what arises out of a 
sale jf those assets.” 

Where, then, is the business of Uavid Sns>oon and Company carried on— 
in India or in London, for this cannot ho snul to be uariiod o'l at both iilsoas ? 
Whore is the gBVoromcnt of the fiim situated 1 have come to the conclusion 
that London is the locality m winch tho husiness which is the propei^ of the 
paitnership is situate. Upon tho statements in tlie petition mid t.l e evidence 
of Mrs. Ra‘- 80 ort; there cannot be. I think, anv doubt [6803 njwn that point, if 
tiiore is only one business. The Advociite (leneral, hov\over, contends reKing 
upon the case of lienvet v. The Mmier in Hqtiity of the Hvpreme t ovrt of 
Viotoitn, 11890) Ap. Oa . 201, and seeks to bring tlie circunistaiices of the 
present case within that ruling hiit tho circumstances ol the five cases are 
very different, and I think that in this cise ihere is but one business. The 
facts which existed iii that c.isc do nut exist in this 

I should have hueii better s.itisfied if Mrs Sasboon had seat died for and 
p'oducod the old d6ed of partnership, for though, as she aa\s, it ina\ bo 
no longer in force it does not apjiear tfiat other than the cliange to London 
there has been any alteration in tho mode of managing the business, and tho 
former deed might have throw n light on tlie prcicnt iiractice Taking, how¬ 
ever, the evidence as it stands it appears that the samu partners are partners 
both in Ijondon and India (the China firm standb on a ditlerent basis), and 
^carry on business under the same name in both filaces There is no capital 
account in Bombay at all. Thu real head of the him to whom its good-will 
belongs resides in London, and new and import ant matters are onl\ entered 
into by the Bombay firm after loferenc'* to London, though the oidinary 
every da> work of the firm is automati«‘ally conducted hero. The results of 
the t'-ansactions of the firm in its difloieut cl.iiseu ol business, though not the 
details of each transaction, are bent linmu to liondon to he entered in the books 
there. The profit and loss account of the woikuig of the whole firm is made 
up in London, and the proportion of each partner in the year’s profits of the 
firm is entered to itis credit there in a book kept for that purpose, a hook of 
the firm, though kept private from its employees and servants. In shoit, I 
feel nnable to point out a single circumstance which enables me to say that 
the Bombay businesB is a distinct bnsinoss from tho London bubincss which 
would not apply to the foreign branch of an)’*English firm. 

1 am, therefore, of opinion that tho question .eferred must be answered 
in the negative. 

Solicitors for the Petitioner .—Messrs Brown and Motr. 

Solicitor for Government: —Mr. A. Little. 


- MOTES. 

[Baa also Beaver v. The J^aiter, etc., (189S) A. C., St61 ] 
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ISnWAR liAKHMIDAT < 


[681] APPELLATE CIVIL 

The Wth Jauuaiv lyth 
pRI SLNT 

SlK r FaHJIAN IvT , CHIIiF L STICJ . AND MR JlTSTIlE PARSONS. 


Ish\ It Likhmidit Opi mont) Api»licanfc 

«<•/ Stf 

H irjivan It iinii . (Ont-iR il AnjilJcmt) Opiiouont.* 

Deaer- Encvtiou Oidi) f«t sah of nioitqiiui m>piitu in cvfCitUon 
AppUeaiion hy ju n/vuiit d hli i to hi duHnd in'>(dve>u—Sale in 

(Teciitim pending apphcntion Suhseguent delaintion of 
insolvency d o not afiic '■nl ''ml ^‘toecdun Code 
\Acl MV 1 /SN ", lit i'll •* 

All ouki f 1 till il j[ in lit if'( i pi ipt I \ li 1 l> II iitil in 'n. vppli itioii oi the 

mortK^Mt 'vb 1 bil {; l i Iki t m 1 i f i ili il bil til ii pi u thi m ii<'tf'oi (]udg 

mcnt It I t ii) ippli <1 i j b iiiiiU III ii\ lit II I 1 I Ii t til t imI I’l u 1 iit. < itli (Atl 
XIY of I'li'w!) I'lv 111 itli 't I tb I II ,11 tiuh 11 111 i II III oiviiit uiitUi 
stictioii IjI 

/ftia iliU Ml <>nl sti|ii< lit di luilioii f tl i in it i^ i in li nt \ did not i Hot I the 

suit or r< lull r il illigil N i c i is [U n -> in I ■ ili i it tin Inns r g il lijaJgiituul 

credit I i 11 1 \\ fi in in p]ili it i li, h lulcin il 1 b >i uni i ti n lit d tbi ( imI 

Pioitduit ijf ( \ct \1\ of 1st I It nil nil n i n ot i\ i s tppnnl tuiikrse tun 

101 lb it thi pi ipt 11, I 111 III olu nl VI sts III th n iiviiiitil i cti tt t> I in 1 thi righ's of 

thi (r (lit II inti rfi It d n itli It i i n (rtviikd tail urii iti irlei sbtll bivt auy 

i( Irti pi I livt I fill I 

Vl’^'LlC\lION utiilfttlu' i*\ti 1 i.iliti ii\ jiinsiiictinn nl thn lli‘jii f’nuit (snctioD 
G22 nf tho I'lVil Piocndiiip (Jn In \IV ii< ISSil ipimst bhu ilneision ot 
Gilin lUi Met \ I koll Ill, lilt 1 11 14 j 1 \ niin I ili td i oiihi iiiiii 4 I li-> nului nf Khiu 
Salu b Nfivruii Hvt iin)i Subndinitn Ju(1 ,4 h nt I iniu^^h ^ 

On tli« 20*11 \|ihI iSilJ, ipp iiKMif Hup in Hiiiip morl i«ed his house 
and olluii piojiiiitN 1 ( lino Lin X’ \ 1 pUI f n Us 3()0 IshvAr obtainod a 
riouioc on thd inoi*<'in li 1 bhnui \ll^ ot tin ()(i>t Ln Lhesilu ni the nioitgaged 
pio|>ntt\ ri d‘trillIt oi pivainnt (Jn 1 n Jhth Khruai^ H91 Ishvar applied 
fill the silent flie moiLp'el piojiti \ n iMicution nf the dnoiee Wiiiie this 
H]) 111 ituni was pt«nil.Mf>, Iliipx in 01 il n Jtid \piil 1^94 applied to hodoelared 
an ni«olvi'nt iitidfi sii'inii HI nt tiie (Jim) I’lnrtid'iie Code (^et XIV ol 18B2) 
On till I7th luU 1H91 tin jint«,x 4 ini pioiiiiti wis sold in execution and 
wi pMieli c-x'd hx '111 iipliciii ishv u Ltikiiiuid it BuhHOquontlv tlie inquiry 
as to liii|uans iisnUfnrv W’S ]nom‘d«d [682] with, and he was derlated 
to l)« in 11 ■•ilxtiit on tie Jiud Dmi lubi 1S9J- The Naaii of the Court 
w IS appointi>d ii t ( v<i of his pl(lpllb^ and the sale of fche house to the applioant 
was sot iside on tfie gi >und tint thi* pen teriry of the insolvent's application 
lendered the silo illoffal 

On apporil b\ iliu appliciub the Judge confiiined the order 
The tipplKHid then obtained n rule nisi to set aside the ordei 
Gokiildas A / oielh appealed loi the Applicant in support of the rule:— 
We contend that the Subordinate Judge had no authojrity tojiguas h the execu- 

* Applicatii 11 , Nu I9b t 1R9& undo tb« extraordinary Junaoictiw. 


440 



^ UAKJIVAN KAMJl [i8<J6J 


l.L R 21 Bom. 683 


tioii prnceedingB in a yummarv maunei A court-sale can be set only 
on tbegiouads ncientionecl in section 311 of the CiviI Procedure Code. Further, 
the order under seotinn 351 of the Civil Procedure Code is not retrospective 
The mere application undet section 341 hasnuiffect Tbeie is no vesting 
order nfhde until the applicant is declared an insolvent The Subordinate Judge 
has relied on the decision in Viiaraghava v Pnrasurama, 1 L B , 15 Mad., 372, 
which has nothing to do with attaulimonts which came into existence liefore a 
vesting order is made 

There w as no aiipearance fot the Opponent. 

Farran, C J —The sequence ol the proceedings which give rise to this 
application was as follows Jshv ir Vrailal t irlv in 1K94 ohf miod a decree 
upon a niorfgageof the25th Apnl 1893 igiinst his muttgagoi Ilaijivan The 
deciee directed the sale of the moitgagod pieinises—a house in default of 
pavment On the 26'h Februarv 1894 Ishv ir applied to have the house sold 
ID execution ot Ins d« lee and the usual oiders ioi sale weio made Prior to 
the sale takinf^jilaee, liariivati on the 2nd Api 1 1894, pio'-ented ui iiiiiihcation 
to be declared an iiisoUfnt under stction 344 ot the Code of Civil Pk coduro 
While this vpplu UJoi IS pending, the house in question vv is ‘•old in L\t cution 
on the 17tli Jiil^ 1^94, and the piescnt applicint Ishvai Likhtuidit, hicime 
the purchrtSer 

CVitiin objections had been made is to the light oi ilatjivm to make the 
application to be ducliied lU nibulvent These were [683] d '.posed of hv (he 
Suhoriinite Jud,e on flie Kt \ 114 usf 1891 when lui decided to onteitvin the 
application vnd to tioinod un let section 117 of the Code i’ho u*.!!!! notice-, 
weio served ITiiju in wis exiiniiif d indontlm 22rj 1 Dei einbei 1891 was 
deeliien an iiisoiveitl The Na/o oi the Couit wa*. it the same time 
ippointed lofOivHi ot his pio|iert) 

A( the SI lie honing the Suh udiu ite JudrC ‘et vsule *he sile of the house 
to (he lui tiou puieh isei on the gr niud 1 ' it (lie pendoMcv of the insolvent’s 
apphcition londtied Mio silo of Mie hoisi illo.,il TheDistiici fudge on appeal 
conhrinid the older The jiu'sent ipplua'iou undui stction 022 of the Co<1o is 
nude to se( I'-ido theoidei of the Suboidinito lodge 

We aie unable to find in\ giound for the ution of the Suhoidinito Judge. 
The Cone of Civil Piocednie doo'- not j >ovido that ui\ consoquoncts 10 detogi- 
tion of (he oidin tiv lights u'judgment cieditor« s i ill follow fiom in ipplu itiou 
b\ theiudgmont debtui undei section 314 I' isonh wiien aiecoivei is ippointed 
undei soctum 351 that the pioputv of the iniolvcnt vests m (he leioiver uiuloi 
the ptovisiun-. of section 354, an i the 1 ghtso* ihoiroditoii are iiitiiioied with 
It IS not piovidedthat such an ordei shill have any letrospective effect 

Theie w IS nothing illegal, thotefoie, in the sale of the house to the present 
appluant, and the uidii of the Suhoidiuati fudge setting it aside must lie can 
celled The difficulty hi arisen fiom tin groat di lay which occuiiod in deahnr> 
kVith the insolvent’s application Such matters should be at once deposed of 

Buie made absolute 
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[684] APPELL4TB CIVIL 


Thf 5th February 1896 

Pbesbni h 

SluC f iRuAN Ka Chief JusncB, AMD Mr JusTioB Parsons 

rruabtik Gopal Kahalktii .(Original Plaintifl) \ppollant 

versus 

The Seeiotai \ nf Stito lor Indn m Coiinoil «nd another . (Original 

Defendant'*) Beapondunts 

Bevntuf JurisAieUon Aot fhombay 4et A of lS7tt) '^fcs 4 Cl [Ji 5t buivey 
and liettlement Act {liomhay ict I of J*yf>6) Stc —/ and Htvenui Code 
{Bombay \ct V oj IS79) seci> ys and 39" - I r i vastuiage Land set 

apart by Government fot gtazing Substquent sale by Oovirnmenl >f 
pail of such lind —Htqht oj pnstutagt by (he inhahttants if a vil 
lags ovei Gimeinnunt uaste lands Right of Govitnm^t ovn 
such land Jurisdtelion of civil Cowts 

Ihp land ( nnpns 1 m ihnt urvP'^ numbc it* •.iLu itt iii tin itll ig' f Mihim aeritd 
aput by Govt riim 1 1 i fn e frrtzuig i ind for liht l ittle • 1 r Onl * ohis (SBSJ lai d 

about i 600 t I vvi >]d In (i virnmtrl fo ono M^nchprAha 'dtf ndtrit No ‘I) lu IbOl 
Theoxttiit f ih* ir i (v i which vilUgcPittlr graxd be fun tbo Pilt being thus curtnlcd 
thepiaintifl f t hiins If irul on b hilf f the >thct villigrrs briught *his uit igtiii t the 
Roirotiiy < f-Itifc «ul M^nrhircht tlhging tbit the Itiid left for grtzirig after the halo of 
S 600 acKS WH ina ifh unt for the pist irige of tbo vill ige citllo iud praying (m rbi iltcr 
native) tbit G vcrutii nt sb uli 4 t iputno much of Ian] as might be iieu^airy for fret, 
graving &< and tbit until such liiid is w m ntccsiiry hid bi,pii set ipirl the pUintiB 

* Appeil, No 7 of I89ii 

t Beoti n 4 clause Iff ind sicti ii f * tbi Revenue JuriaJiction Act fBumbay Act X of 
1876) - 

4 Subjeet to the ezcppticn< hert,ini^tcr appearing no Oivil Court shall exrroMe 
juriadutinn ii to an\ of the fullowii g m itlorb — 

(f)C']iim4 igiiiist G vernmiiit 

to he Id liiid whcillv er partiillv fr p fr ni pa>nipiit cf luid i venue erto recuve pavmenta 
thaigol c II or pit ible out of tht. la id * veiiu i to act abide any cps^ or rate iuthorieed bv 
Qn\ rninenl uudirthe provibioii f int law t c hi time beiiip ii f rcc tr 
real ting the c upition of waitc r i icant lend belmging to Goitrnmeni 

5 N ihiiig III turn 4 ah ill • hi Id to prevent the Civil Courts from entertaining 
the f illowii f suits — 

(а) Suiti igiinst O vernment ti • >utt it the amount oliimid, or paid under protest, or 
retoviitd isUndr \iiiieeii the gru ind tbit burh amount is in LXeesa of the amount 
autboruod in bit b« h ilf d> (< Jiernmciit or that aeh amount had, previous to such claim, 
payment r rr verv been aatiafied in whole or in part or that the plaintifl or the person 
whom ho ro(ris< ut is nut the person liable for such amount 

(б) suits betw pn priv itepartiea for the purpose of establishing any private right, although 
itmay be afierted bv any entry in any record of a raviuue survey or settlement or m any 
village papers 

(c) suits betwien sup< rioi holders or ocoupants and inferior holders or tenants regarding 
the dues claimed or n wered from the latter, 

aud nothing in section 4 clause (g) shall be held to prevent the Oivil Courts from enter 
taming suits other than suits against Government, for possession of any land being a whole 
survey number or a recognised share of a survey number, 

and uotbiug m section 4 «hah be held to prevent the Civil dourts m the distnets men 
tiont^ in the second schedule hereto annexed from exercising such jurisdictioa as, according 
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might bf dooUred to havo the right of using the land oimpitsed in the three surrey 
numbers <is herttoforo and tbit in injunction might bt glinted accordingly 

(lovorument alleged that the land that was lift tfUr the ‘alo to Manohersha wae bufhoi 
eut for the 6ontf/ide mods of the villigcra and ooutindid (mf» o/ta) that the suit was 
birred udder eection 4, clause uf tbi Hevcuui Jurisdiction Act {Bimbay Act X of 1676) 
Ueid confirming tno decree of the 1 iw r Court Jiiiuissing the suit that while the Courts 
consistently with tbo course of Ugisli'ion may hisi jurisdiciioii to docl ir tb u th( villagers 
jf a spccifaed \illagi arc lUtitlolto tights ol f i pi tjrig ivci C sernmint waste lanus 
within the limits of thur ullage still thiy can go u< further iuJ cnjoiu the Culleotor to 
pursue any particular course in conno>.ti u witL tbiiu while hi i iotiiig bona fide in pur 
suauee ol the pawn which the prosiM ns 1 the tUtutc >u et upon him 

Tht Uaim bung against Goverumoiit ibspi ti ig th» ccupitini f wisl Ini 1 belonging 
bo Government, the Civil Cmtts are pre ludid fr m entertiiuinf it under section 4 cf the 
Revenue Juri^diotion Act (Bimbav Act X oi ls7b) A question i liting u tht discontinuous 
ocoupati 7a uf the villtgi wa uis b> the m 11 igc cat tl is i'l much < quistion f I and icvinue 

i one rclilingto the pcrmanint ccupati n ot ihom o’ i p rti n f them by in ndisidual 

• 

VPFJtAli a|,j.iust the decision of I f Iledton Dishict Ju 14,0 ot Ttiaua 

L686i Cei tain tin Is 111 til viliinO ot Mahim nz Suivev Nos Hjy 'jdG 
ana Sd7) iiad heVu se* ipart (xoveruiuent asfiee giazmt; Ixtid lor thecsttle 
ot the village 

111 1691 (votciunjent sold ihuut 2 600 (acis<i?t >( this lind to one 
Vlanchmsha (detendant Nu 2) 

Tlieteuyuu the pUintill on behitf ut hioiseli and liis ci villihein brought 
sins suit (Nu 1 ot 1892) l^llnst the Secretit> ot Stito ioi Iticiia and 
Manihiibha, aili tli it the land lift fit the village i ittiewas insufticient tor 
I isturage and p tying tint Ijuveintuetit ought le oiiitted ti set ajiait so 

much iamt d<- vi is niuissaiy ioi pastui ige and tint until that was done the 

I Ijiiutitl and Ills CL villigers shoul 1 >>i declucd 1 > iiave tiie iignt ot using the 

Itiids (otiiprised in till tliiee suivev iiuuibei a lioiituldie tVi 

to the terms of ativ law in fr rc( on ube twrut> rightli di> f Mirih lUib tin v could nave 
xercised uvti claims iguti t Govirii’nt.ut- 

U) irliting to iiiv prepirtv ifp itiiiiiiigt tht it u of 111 hiicdit tj ffiiir app iiited 
r r< cognised undor B inhi> A<t5«r 111 f 1M4 or i y othir ijw fr r thi tiiiii I in gin f nt 
or n( any otbii vilUgu cfiicei or strviiit 

(fit t) bold liiid wholly nr paitialli iir tr in pit n iit f linu ruvcnui 
fcj to r ciive pivmciits<barged lu ir pivatk iit t thi laud umiiul 
i bictini j 2 (f till Sur\ > 11 d bctthmiiit \ • (H nl ly Act 1 if H65) 

V Survey or Bottle in nt Cflicei niiy ii ipir ut c upiid liiid 111 1111 iln n itc 1 villages 

for free pastui igo it villigc csUli < • • uidJtiid as igiicl p ci illy fet any sik fa pur 

p t bill not be therwisr apprr pri itid 1 1 ignt t with ut the sinction f tin Bevcnui 

L immi siomr 

^ Scotious 48 and 49 of tht liiud Btviii i Lod IL ml iv Ait N v 1 ls79) — 
is Subjtii to the gen'llal orders tl oiv riimiut it shill be liwful t l urviv tti irs 
whilst Burvoy opcritions an pt luciding uml 1 Chiptrr Vllf and at aiiv i thei tiiu ft r the 
Commissioner to set apart 1 ind tbi ptopirtv Gov 'nment ind not in 1 he Uvifu) itiupa 
tu 11 of any ptison in aggregati ol persons in u ilitniUd villugir or uiiilun ited pi’-ticus of 
villagee for free paaturagi tor tlio village c ittli fri •f rt t rcaeives or fi r ii v tfa r j ul lie or 
municipal purpose indlando issigned spiciillv for my su b purpo i hill 1 rt It otheiwiae 
ippiopiiitcd ur asBigncd withlutthe sauctiun f the Ccuimissiomr 11 d 11 ih disposil uf 
Und uiidci sect in 47 due rigard shall bi b lU t ill uib special assigi mints 

d9 Ihc right of griziDg onf'ti pasturif nds ah ill extend only Ir lli utk t the 
village or yi liges u 1 whiih such lands be ling it bvvi Itcn issignco and sbiil i rif iilitid by 
ruleR to be from time to timt, either ginirilly or in any particulu in ti e pnscribed by 
the Collcetur with the sa^tiuu cf the Commis tuner 

The Collictor b deciHiou in any caei rf dispute as tu the siidrigit 1 gi t/itig bIihII be 
oonci naive 
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The Governmenfe pleaded, in defence, that the land left after the sale to 
Manchei^ha vvab f^nffioient for the noede of the villages, and farther contended 
that the suit was barred under the provisions of section 4, clause if) of the 
Bovuiiue Jurisdiction Act (Bombay Aot X of 1876). 

Tile Judge luund that the suit was* barred by tho provisions of the Beve> 
nue Jurisdiction Act (Bombay Act X of 1876); that tho plaiotiti and other 
poruianout residunts ot Mahim had not acquired auy rights over the lands in 
question such as to pro 'out tho Government iroin dealing with it at its 
pleasuiu, that tho suit was not maintainable tor tho perpetual icservation of 
the lauds tor grazing 'lud other pnrposeb lueotioned in tlie plaint, that the 
claim was not time-barred, and tiiat the Court cuiiid not make a decree direct¬ 
ing a perpetual reservation ol any iind whatever He, therefore, dibiuibsed 
the suit. 

Thu plaintiti appealed. 

SeoU (with Daji A. Khare and ihtno'.h A. iJc&hnukh) appealed tor tlie 
Appulian^ (X'laiutiti) — We rep^’csent the rayatb ot the village Mahim. The 
Villagers have a right oi glazing their catUe ovui the laiiu in dibpute and 
ot taking leaves and branches ol trees theietrom Oui u(»inplaint ib that 
Govorument lias &old imit ut tins laud to deleudant No. 2 I'heiv are thiee 
guettious there ib one* question of taut and the oilier two are points ol law. 
[687] Thu question of tact is whuthei the rayuts have got land toi grazing 
puiposes. The points ot law are whethei tnu suit it- iriiieii uuiiei section 3'J 
oi the Land Kevutiue CuUe (Bombay Act V oi 11-79) anu whether the suit is 
miiuitainahle undei -eution i, clause (/), ot the Revenue Jurisdiction Act 
(Bombay .\ct X ol 1876) 

Tno ovuldiiou esttblifllies our pruscriptivo iignt, and it turuher siiows that 
thoie IS not now as muuli land available lot glazing pin poses as theie was 
when Goyerninunt made the giant Theie are about ii,000 ciiltlo in Mahini. 
This tael is admitted by the Collectoi in ht^, wiitteu statement Bacti animal 
requites almut one ame and six gunthas nt laud tor giazing puiposes The 
land is now quite msuiliuiunt 

The lower Court hold that wo cannot maintain the suit owing to suctiun 
1, clause (/b ot tho Keyenuo Juiisdictioii Act and has lelied on Shi fJha»‘v. 
The 'itxretaiy of Staii Jm hntia in Council, T J., 1893, p 248. That ruling is 
not applicable. That was .i ca'-elor declaration ot owneihlup, while m this suit 
wt ask a declaiation that we have ueuiiin rigiits. Wo do nut claim the right 
ot occupation, which means tlio right to pusbession to the oxclu.sion ot others. 

IP.yKbUBS, J. —Jb not the right ul giazing a right of occupation ‘'*i 

We submit not Guvuruu<oul set apart land foi grazing cattle and so long 
as the light oi grazing cattle is not iiitertered with, we have got nothing to do 
with tho occupation ot the land The teiin occupant is dbhned m the Land 
Bevenue ('ode, and we submit that .t peidon having only a right to land for 
grazing puiposes cannot be called a holder ol land under that definition. The 
Hecretaiy oj state v Mathwabhai, 1. L. B., 14 Bom., 213, shows that the present 
suit 18 maiPtainahle. ' 

Bno Salieb I o J Kirt%kat .Government Pleader, appeared for Bespnnd- 
ont No. 1 (Deleudant No. 1).—The Judge held that the suit was one toi 
occupation oi land, and was, theieioie, not maintainable. Grazing means 
oooupation by cattle* tberetore the claim is governed by clause (D, section 4, 
of the Bevenue Jurisdiction Act. Civil Courts cannot take cognizance of such 
claims. L688] Cnuer the Land Bevenue Code such mat'ters are left entirely to 
the Collector. Before the SuiTey and Settlement Aot was passed, Government 
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hail framed certain rules foi the {,uidauoe of their offaoers, and under those 
inios tiie\ were peiinitffd to sot ipait loasinable veisolliudfo fieo pas- 
tuiage faeo Suive\ md Sottlenient Manual 18HA pp 16, 37 The more 
setting apart of ceitun lauds toi tlie oouvenieuce of the villigeis dues not give 
them an^ lights agiinst Govoinineut 

If it he held that the piuseut suit is rntmttinabio then tlie ci.se will have 
to go hick to the Tudgu fii inquiiv i*. vhothoi the liiid whuh is now left 
foi gi izing purposes is sutticicnt t >i the prosout icquirenients r 1 tlie villageis 

Lancf (\ilvocato Gonci tl \ itn Man k’^hah J ranitnihin) for 

Responlont 'io 2 (Defendiiit No 2) —biition 1 c'ms If) ot Mu Kotenue 
luiKlictioD 4ft governs the pro'-ont < vsn Villiges m iv iruiease li decrease, 
and therotoie coustint supt i\i>,i(>n f lovouuo (tfafois is mcfS'iarv 

bcolt, in ropU as to tlu meinirg ol occu’iiiicv or ocmpitto cited Mavueb 
Ancien*- LiW ji 246 Pollifk ind Wii^ht on Posb* ssioii p 12 

Farran, C J This 1,1 i| p^u tiom 1 10 douec Itlt l)i tnct ''ourtof 
Tnan 1 dismissing 1 suit hio i,,li hv the pliintilt on bch ilt >i luistit 11 u the 
othoi villieisot Mtihitn in til) fh in i t lUitoivtc „ii -t tl c Sec oluv of 
'' alo Hid the defend nt Maiuluishii Motibhii Tl c < I itc t if tlu ut w isto 
jntstivu liieo huivoy Nos Ij 8 % ind si? as tioo 1.1 i/ir t, 1 in 1 Ic i the cittlo 
of the villige's In ISO! tlu Collotloi with the Minetiori of Mio fon in su lu i, 
Niitlioin Dvisun sold ibjut 2 bl )0 icios ml t the tliiie i i n htis t the 
Unit I d t Mincluisrii 1 ul thus <*in I iilo I il e L\tent of tli u i ovcj wlmh 
tlie V iiii^t. cittle hid men lit t >10 lu ihenaMu'j in the I ihit ol i 1/10^, 

Tlu pliint 1 01 r,n 11' til'll I illoging i custom 11 \ 01 r use iq five light 
111 cell i dec 111 l 11 th it the I I nntitf id tlu il'u \ ill iCcis of M ihm had 
t ni iinu iniintiKuiil i ri 1 if 'i »'’iin tlu it i if tic q 1 lu I t ikii c, It ivos, 
tick U PI 11 a trill tl u'\<\ luiu'ci inqm^lun ind fui an itqunc 
tl in M f) niiir „ tl u d I ji 1 Is f <11 hsliiu lm„ tin m in f 1 1 11 u \ r uiiu e I such 
i M,ht C6893 The mu 11(11 d I hunt tllenid tliit Moll' I II loi i i/in iltei 
the sue ol (In AbOOiio to the ut ton i tin \'n c hfisln w is 11 uflic u nl ir 1 the 

I astui igo ol tfio V liage c if tio ind tint until suttuiont 1 iiid h id 1 ton set apirt 
fri that , ui'ioso Goitinnunl was no' onfi ho tc liispo t of tlu usulio and 
piivcdtintlc illoin ifn() t 1 it it minlit bt cu Incd tint the 11 1 ntitt ii id the 

II lit t I (oiiipel (juvoi nuunl to stt q i ' sc mne 1 tnd is luighi loinctssuy 
t 1 fieo r.1 izing Ac ind tliit until s nu I iswisioci ii \ bid been set 
apiit the 1 1 111 tiH might I I c oc lultohivc t u 1 q in r f usiii^ tiio tliuc suivey 
miinbeis is litrctoioio iiidMii inirnun' 1 might bo iid‘d actoidnigiy 

The tliuc builtV Nils H3o H3b lu 1 H f7 ut idnnrt dly un issi ssed Govein 
aient w ibte liiul will in tl i liinits 1 Mih in 11 d co'il nu alu ut 1 lh5 uits 
There IS not much othu Cjoitiiinent \v istc 1 inu within the limits r f tl c vilhgc, 
but it IS the csseof’Govtii inont that tlu Govtii nicnt wp i to 1 iiul wind) is It ft 
(about 2,928 pia/ing it'csj ifUi tho ilt to the lefend int M inclu isb i is 
suthcient foi the hand fide nreds ot the vill igtis in tl e matter of Ire t 1 ssrui 1^.0 

The legal contentioi s laised by the wiitjen statement of tho bicietiiv of 
State are —(1) That the rUim of the pluntitt is b ned b\ tho 1 ist 1 u >M M b 
ot clause (f) ol sedion 4tf the Bonbiv Revenue Juiisdictif n Ul JS76 
(2) That the 1 loputnrj lights of Gonniifcit over the land nt if itticied 
hv leason of its I aving betn resfivfri It 1 v,i i/in„ nmlci section ib tl J> u bay 
Act V of 1679 01 section 32 ol Bond i\ Act 1 of 1865 \3i lint uidti the 

above sections the right of disposing of the laud vests 111 the Rove'ici Coiiiinis 
sionei (4) That the "rest ivatit n ft tl e land was pcimissivt anri touipoiaiy 
and not peimanent (6) That tl e enfoxn iiit by the villageis wv poimissive 
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f and not as of right. (6) That if the villagers have acquired any rights, they 
\ are noL rjj:>lit8 over any particular laud, but rights ouiy to so much land for 
' grazing as may be necessary for their cattle. (7) That the Bevenue Conitmi* 

. sioner is alone empowered to determine how much laud is necessary, and the 
Court cannot interfere. 

The issues raised were : 

(1) Is the suit barred by anything in the Bombay Bevenue Jurisdiction 
Act (X of ia76)? 

[690] (2) Have the plaintiif and the other permanent residents of Mahim 
acquired any right over the land in suit such as to prevent Government from 
dealing with it at their pleasure ? 

(3) Is a suit maintainable for the perpetual reservation of the land in suit 
for grazing and the other purposes mentioned in the plaint ? 

(4) Is plaintiff entitled to a perpetual reservation of so much land as may 
be necessary for the grazing of the village cattle ? 

I 

There was also an issue as to limitation, but no argument has been 
addressed to us upon that subject, and it may be treated as abandoned. 

The District Judge decided all the above issues in accordance with the 
deleudant’s contentions. 

Though the evidence taken on commission which has been read to us 
. (Exhibit 108) shows that the villagers of Mabim for the last fifty or sixty years 
have grazed tlieir cattle over the survey numbers in question, as well as over 
other Govornment waste land in the village, there is uothiug in that evidence 
to indicate the nature of the right or supposed right under which they did so, 
nor IS tiiere anything in it to establish a distinction between the practice of the 
villagers ot Mahim in respect ot the grazing of their cattle over Government 
waste land and tliat of other villages where a similar practice prevails. Our 
decision must, theretore, rest upon the law generally applicable to Government 
waste land similarly circumstanced ami not upon any special or peculiar custom 
prevailing in the village of Mahim 

Now it IS found by the District Judge, and his finding has not been 
controverted in the arguments addressed to us, that prior to the survey settle¬ 
ment 111 1862-63 the villagers of Mahim had free grazing laud, forming part of 
the Guvurumetib waste, attached to the village; hut that the evidence did not 
show whether it consisted of the identical land comprised in the tiiree survey 
ni mbers in suit or not. These numbers are partly salt marsh and partly grass 
laud. At the survey in 1862-63 they were set apart for free grazing, being 
debcrlheil in the survey register (Exhibit 16) as “ unassessed Government 
warltas lands allowed for tree grazing.” Until the sale to Manohersbah in 1891 
■ the villagers [691] continued to graze their cattle over them. These are the 
facts witli whioii we have to deal in determining the questions of law raised by 
the defendant’s ountentions. 

The judgment m the case of The Secretary of State v. Matkurabhui, 
l. 'L. Jl., 14 Bom., 2i3, lays dowj three propositions; 

(1) That a right such as that of pasturage by the inhabitants of a village 
. over Government waste lands could have been acquired by prescription against 

the East India CompuD> and can be so acquired against the Secretary of State 
as representing the Crown. 

(2) That a right of free pasturage over Government waste lands has 
been recognized by Government as a right belonging to iome villages, and where 
it exists muse have been acquired by custom or prescription. 
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(3) That in the aboenoo ol special circumatancea the reougnized custom of 
the oountiy undci which that r gut ib tn]o>ed 'lid not confet the right of pastui 
age on any particular piece oi land 

The judgment further indua^ea tnat the extent oi this right was to be 
measured by a cor sideiatiun of !iow much giazing lind w is su&cient foi the 
purpobos ot the village This i ustum iiy iit^ht li is contended before us is ol 
too indefinite and varying a cluiaptet to be in atcuidmco with the lule laid 
down in tlie Unglish authorities that custom iry casements must like ill other 
customs bo teasonable and ceitain That c isemeiitb claimed 1 \ custom may 
bo sustainable in point ol law, they must be pcssos ed of tin saiio th iracteris 
tics as Iho e which are essential foi the validity ot custcui gpiieialh They 
must be loasonible and colt iin — Ciodd net on Liiscnionts p 24i(((titnTj 1884) 
On t IS giound it i'^ aniuel that the alleged light \ai\ing he in time to ^ime 
w th the extent of the villige ind the luuibei oi the t itth wl uh it nnssesses 
cannot be i light whicli Couitsol law can rocogniae ml cnlfco Whethoi this 
aignrn n* bocovictoi not it a] penis to us to atforda ita o why the Legis 
latUK should loivi 111 the ban Is ol the i veuue lutloiitie i ithc i than with 
the civil CouiN the power to deteiniinH ind icguliti the extent (1 the right 
toi the time bring* Assuming, I o \i ver the light to [69i] lint exi'-tid in his 
fo m iTi till present c i oh f le tlieintroduetion oi tin suryev seitliment ii tie 
villi 0 wo hive to eonsidu wnethu it lus been lo any and what extent 
contiull d or logulitid by legislation The julpment m The Sfcritart/ ot i>ta(f 
V Matkwahhai d le n vt deil with this ^ubje < t 

Priv oil to tin r tent ntvonuc ’t i lat on tne B in^ vy fjnneinmcnt had 
is-^umo 1 I hit it possissed the inln t mt iv'lit to n ikt lul s fci tie legulitioii 
of tho iMs''uiati ot its wis o ixni mil to contiol the usti ci P hv the vilitgers 
R It lb ol the Rulf s ru ido in lci48 49 bv brovtir nrnmt In tin guidance cl the 
Kvoiu olluti'i OIK (ts iln iia^'iiig oi unisstssei Goveinumnt 1 net to be sold 
hv tii(< on tnnuilly r loisniable jicpuition being set aside fui the iieo pas 
till ipo ot such village'' is hive iiitl eiLo onjiyeci the Mgl t (Toveinmunt 
Rnsolu^ioii No 103b of Hj 3 duetts that land a s 4 rn I thu sittlcmiut is 
frcoconuiKu is not to hi tesumed withe ut lie sincfion of (ho Rt venue 
Com I issi)uei Survey and Settlement Manual 1882 p 36 

Iljinbiy Act 1 of 1865 whit h give lo,islitivf sanest o ( > tho iiitioeiuction 
ol the survey setllemeii', by section 12 enactci I is follows — A^uiityor 
S( ttlomeiit Otheei m iv set ipiit unoitupioet lues in urhenited villi^nsfn 
flee paaf 111 igo oi vilUge cittle * uni lands sigi ed sptctilly foi any 

such jutpo&e shall not ho otluiwise apu opiiati I or i''S>^,ned without the sane 
tion ot tho Revenue Commissioner Tin \tl thus rtctgniring the cl unis of eer 
tain villxgts to Ireo pistuiago over Givoinmint watte substituted foi the 
undefined lights pioviously existing a ti>,ht to have a cert tin poitioii ol bUch 
land set apirt ti *iDeot it luivin^ the ann unt ot the land Lo be s( t a|.aitto 
bo deteiuiiued by the Suivey Ofiicoi, but liable to bo bubacquenily vaiitd 
by the Collecioi with the sanction ol tlie Coinmisiiunor 

The Bombay Land Revenue Code iHJS repeats the same jiovi mns 
section 38 pioviduig that it shall bo lawful for *ht Suivey Oflirei whi'e 
survey opeiations are proceeding to set apait lands, the piopeity ol Govern 
ment, for freej istuiage for the village catlle and that lands speinlly aesigiud 
for such purpose shall not be otheiwise appioprated or assigned without 
[693] the sanction of the Commissionui, while section 39 on cts lhat 'the 
right of grazing on free pasturage lands shall extend only to i hi t ittle oi the 
village or villages to which such lands belong or have been ass gned and shall 
be regulated by loles to be from time to time either geueiully or m any 
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particulii in^finco lUdsonbeil by the Culloctoi with the sanction of the Com 
miBsuttifli riic Collector s decision in any case of dispute as to the said rights 
of g) a/ing sh Ul he conclusive Although wo see nothing in this coarse ol 
legislilion whirh excludes the jurisdiction oi the civil C >urts to declare the 
exist! liuu on the put ol villagers of a right of fiee pistmago >et sections 38 
and 39 give legibl itive s uiction to the rult s, which the Collectoi, with the sane* 
tion ol the C^miuissionor, niiy hame foi the regulation of such rights and 
with the like sanction to^he alienation ol lands subject to the same 

While therciore the Courts consistently with this course of legislation 
may h iM) ) uisdu tiun to leclaie ta\f the \ilUgers of a specified village are 
entitletPo lights fie pastm vt ovoi Givoinment waste luids <vithm the 
limits of then mUu'o iL i'- ililliiult to see h )W they i in gj further uud oujoin 
the Collect >1 to puisuu any paititnlai i jise in conuiction with thorn, while 
at all (lints he is acting InmX tidi in imibuince of the pjvvui winch the piovi 
sioii'* of the 'll (lute (onfui upon him We hivu lofuiiolto thib iogislition in 
order to Ictiiiniru tin | lesotiu position ut tii villigeis with ijierenceto tiee 
pasturage 

It leniuns t > lonsidti whethc^i \ct \ ot lM7h depinei the civil Oouits of 
th( jiiiiRdictio'i to li il with then cl urns icunst ti iveinmont in respect ot it 
The only cli m whudi ii ipimis to u< the pUinbitf on heh Ut ol the villigots 
of Mihim ( in MOW uivuuo agunst t»o*oinm nt is *o hiie the Goiernruont 
waste lull let aput it biui uiiey satliuinent for liee pastUM o lesorved for 
that pill pose iiiy I iiiioi inlefinito ri^,hts wliicn rhei iniy hive been entitled 
to b o, n iw luui 'ol in the pi ivisicms whuh the ''tiitute his nule to niioi' 

thim 0 *) n , Il t In I ipse >1 time Tnequestion 1 = whether that i>, * i dimi 

agmist Go iimieiit lospeotnig the ooc ipition (f wisteluid * ’ boloaging 

to (i »\( tinnont 11 it is section 4 of the \it precludes the civil Couits fioui 
onfoit uniii' it Wo uo of opini in that it is [694] Il IS contended 1( i the 

apjieilant that ikU) ition in fhit cliuso meins exclusne occ'upition such is 
would ifi infill led give a Mpl t to the lind itself Mr Scott has pressed upon us 
the moaning ol the woid is it w i-- isod m the Rum in Liw wlieio ooenpattu 
isiocogni/id IS ineol tlio meins hv which property is acquired tn rebu^ nullius 
and will >1 Ml Munt his tmitol of in his woik on Ancient Liw, Ch iptei 
VIIT Fhitieitanly h i Ic^il ui 1 tochnir il meiniigol the word hut wo 
think th if in tli" Vc* which we an constiuinj we ought not to give su h i 
le tiiitii I nieining to it In jiopulu linguige it his i more extondod sense 

' ohstei gi\t« use IS lilt of il>, n t iniugs The ^ct tie its quest! ins respect 

inf the oc( iipition ol Goiorument a lett liml is questions leliting to the" lind 
ro\onu) ml the object oi ‘lie Ait is to exr'udo su(h questions fiom the 
juiisdutioi il the civil G uits and to leave thorn to he deiU with by the 
revenue autlioiiti i excofit w ion the' ire of thedehuito nature described mthe 
proviso t I siction 1 mo in boi tim \ question relating to the disoontmuous 
occupation if the villige wastes by Mio villige citUeisas much a question 
relating to the luid icvenuo as one rel'ting to the peimanont ooeupition of 
them Ol i p irti in of tl em bv an^ individual Plairas to establish either right 
RgiinstGn inmont apppir to us to be claims resneoting the occupation of 
waste lands ^ c I um to have lands set apart for free pasturage for the villagers 
appeals to us ti I ill within the meaning of the clause It can hardly be con 
tended that *he \ irson to whom the grazing of the waste land is sold annually 
is not entitii 1 to an ccoupation of it within the meaning of the clause The 
land resetvei fm the villagers' pasture is in a position very clearly analogous 
to lind so left foi grazing No outside cattle are allowed to pasture upon it 
See Ik* OoUeetor of lhana y Bal Patti, 1 L B , 2 Bom , 110 This case, 
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we think, is governed by the luling in bhrtdhat \ The Seeretaty of 8te^ 
for India tn Council, P i, 1B9S, p 24H The appeal w ill be dismissed, and 
the decree of the District Com I confirmed with coats i 

Decree confirmed j 


NOTES 
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• MadliaviHO Appaji Sitlio (Oi nn li PI untitt) Api ollant 

• Vi 1 s«s 

Deoil I k and othuis (Out mil DefeudaiiLs) Bespondoiits 

hholt beUhmTnt Act {Bomhatf Act I of IbSO) s#cs ^0 and 'I* Evidaict 
Act (/ of IS7 *) Sec I)—Decision if a Siovtif Oilirer ai to (enurt — 
liiHhna (f/ic^ of ihi lecistov hm dm if proof 

Scclioii 2U (f thi Khol) SittlLiii in Ad ^lliiiil i} \ 11 i ]KS0) thr wh upon tin Survey 

Ofiiui the dut\ ff iu\ sti(.tiiiip an 1 1 t tiiiii lu d spulc it ii \ iiiittn viliiih bi in 

bound tone rd llu ttuur u| ii i In h r piiti ill n him i iimb r i hrld is m of 

stiLb mtttLis nhicb h hi it r inii I t vt. U kh I. md t h H i Fi ddibicnis, 

itdcr s iti'ii il (f th Vit 111 f IP) ii tt pfli ill * d th r I \ u til r vi s d ur 

niidifudbv I fin tl ui 11 ( r f ii iiii t ut < nit lb Uni ii 1 p i in ui.h c isr It uprn 

tbc ptrt> rking to \ try Uu dti sn ii 

ht lUiiii nU of fu Is in id l\ t S tlJciiunt Olli n in )u liiiiii ii mill iiitLodhjre 

pttdk lilt not his I muK I ih(> sum n tn i^,!) tb \ niiv < n i t 1 stitinw its of 

c luniil tilts I II it M ih II put fill dull i ii (iiiri i t irc iiiiuisilli n LVidtnre 
t btingr nisin t publii ii il ii^iuglnt tiiJmid b\ tiiilu siriiiitii tin d chirge 

il bis of*i iUdat\ vsithin thi ui vning if iti n !'» lie I viltiifi Vit (I lI I**"*) 

Srconf AlPLAh from the detHion of < L (» 'iiwfuitl Dsfiiif ludgo of 
Ritnugiii leveising the dociot of Hu Sihtoh. N Pit ink ii SuboKlinate 
Tudgo of Dapoli 

'^he plaintiff alleged tiint the Und'i in liisp j*i woie khoti 1 mils and biouybt 
this suit to set tside the detisiQii of the Sui\(\ Oftici r tli it tiioN weie dhua 
and not khoti He also asked loi that i-nit fcuMomiirv lent in kind) 

The Sulioidinato Judge set aside tl)oSui\(\ Cllii tr s decision ind dechiied 
that the lauds were*plaintiff s khoti lie leiuctid tin cUiiii foi lont 

[696] On appeal by tht defendants the liidfe levmsed the decioe and 
rejected the claim, holding thit the linds vicie ih u i The pliintiff piun tied 
a second appeal , 

* Becond Appoul hu IlSof IH 

t SectiODR JO niid 21 of the Khoti Bettlevim Aft (Boinbiy Act 1 1 f 1860) 

20 II it eba 1 appeir tc the survt,> ofificor w i > fi luits thi iid rcgi lor i r otbi i rtivird, 
that there exists any dispute as to any luattir ivbuh ho is bruiid to rtcoid he iua> either 
on the application of any of the disputant pirties or oi his own motion invistigite and 
determine such dispute and frame tho said rrgisttt or ether rcaird uu ordinglv 

21 In any such matter the deruion rf the end 8urvo> (flicoi, whin not hiiil, bhall 
be binding upon all the parties affected thereby until u vorsid or modified hi a final decree 
of a oompotent Oourt 
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^ Rohertton with Mahadeo V Bhat, for the Appellant (Plaintiff) —The 
qnestioit ib whether the lands are the plaintiff’s khoti or doi'endants’ dhara 
iWa contend that they are oar klioti I inds and the defendants are oocapanoy 
tenants The Bnivey Oilicor wrongly decided in the year 1889 that the 
lauds were defendants’ dhara The lands are situate in the village of Sasheri 
which is a khoti village, and, therofnto, p>tmd facie the presumption is that 
these lands are khoti The buidoii of proof lay upon the defendants that they 
are not so The ludgelas wrongly plated upon us the burden of proving 
that the lands ate kh iti ind not dli ita Muhammad Yakub v Muhammad 
'Ismail, 9 Bora H G Hop , 27H A buding arrived it by a Settlement Ofiioor 
under bection 21 of the Kh )ti 4tt (J ot 18H01 cm be interfered with by a civil 
Court when there is a dispute as to ti u coiioctness o( that finding Where in 
a khoti villige a ten mt claims to hold lands is his dhara the burden of proof 
is on him 

Assuiniog, however, tint the buiden of proid I tv upon us we subtait that 
we have sufiinentiv dischaiged it by the i lodurtion of the onguvil sanad which 
was grmted to our piedeiessoi by tho Pusiiwa in 1775 It shows that the 
' whole villige was khoti ind theie vt is no dhaia land in it at the time of the 
grant The deferi J ints ought Iridtkte to slow hovt they acquired dhara 
lands in the village 

He cited At/paf Nar UK ft wan \ Sukuimtm I L H , 19 Cal, 91. at 
p 100 

Ganesh h Ihahamiikh loi tlit lioqrondouts (Diiendants) The case ot 
Muh imnad } aki/b v \luhaviinad Ismail d Bom li C Itfp 278 (iftd as to 
tho burden of pioof was ducitlocl long bofote the Sui\oy Vi t wis passed The 
burden of pioof lies on the plaiutiti The Klio* 4ot clearly liys down that a 
peis(u clauiiing 1 md as khoti must piovo that it is nrt dhara Thu decision 
. of the Sottleiuont OliiLcr being in oui ti\our tiie Irurdori of piuvmg that the 
lauds are khoti liob on the |.laintilf 

[697] A thatson in loply lli luiingin MuhammaJ Yakubs Muham^ 
mnd Ismail 9 Bom H C Koi 27H vh ms that tlie question of tinuro was 
oonsi ierod in that c ise because sptcitic issuls on th it p >iut wore raised 

The ontiy of l%i is idmissilrle in evidence undci section 1C of the 
Evident e Act 

Farran, C J Upon tho fust lomt wUun his been ugiiod before ua in 
this Beco>id appeal we do not cnieitam iny doubt The Khoti bettleraent Act 
ly section 20 throws upon the biiivtv Offj(o the duty of myeotigating and 
drterraining disputes as to a iv matu i which he is bound to record The tenure 
upon which any partiouiai r uiuhei i<- hold is oi e of sueh matteis That he has 
to lieteimiiio between the khut ind its holder 74hen he liiS done so, hts 

dociBioi IS under sec lou 21 of thi Act binding upon the partus affected there* 
^ bv until tovoiMd oi modified by h hnal dectee of a competent Gouit It is 
' treated docisiit is to the matter tootded until the contrary is proved m ft 
competent (lyil Court The DistrictfJi dge has rightly thrown the burden of 
proof upon tire plamtilf who sought before him to vary tho decision of the 
Settlonient Oilicer 

The detiimmytiou of this case rests almost altogether upon the infereice 

to be drawn fioiu the numerous documents yyhich have been put in evidence 

and to tho dej:ie r of weight which is to be attached to each Upon a full, careful 

and exhaustryo ions delation of them the District Judge has come to the 

. ooDolusion that the plaintiff has not succeeded in shoeing that the decision of 

! toe Survey Officer wag erroneous We are asked to review that oonclosioa 

* 
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and to hold that the plaintiff has established his case. It is not, we consider,% 
competent for aa sitting id second appeal to adopt that coarse. The LowerJI 
Appellate Court has decided a question of fact within its competence from whiob’fl 
no appeal lies, and it is not the Ioks biudiug upon us because the evidence V 
adduct is ohieflv of a dooumentarv charietur. ^ 

It has,however, been argued th it the Lower Appellate Court has oommitte^E 
an error of law in tioatmg as iiieluvaiit Ihe reasons winch the Assistant or'm 
Acting Supeimtendont, Bovenue BettUvnent, hds(;iv»n in the column of remarks^ 
in the dharepatrak of [6981 1862 for his statement that “ tlie tenant paid tbe^ 
asse&sme||t through the khot." Thou idinibSihility depends upon wbeiher v 
they are mtrios in a public recuid stating idcts and made by a ]}ubhc servant 'i 
in the disehaige of Ins officidl duty witlnii tlie muanwig ot btetiou 35 of the 
Evidence Act Thu fact that tho tenant pani tiu usscs'.iuent thiuugli tiie khot f 
has been treated by tlie District Court as aomibsilile in u\i(knce, but uot the i 
reasons* whicii Ifd him to sav so This vicw i in iLCoioancu with tiie dictum * 
ot WksT, J , ir\ Oovindiav v diaqho, I L R , H iJorii , ol3 It is, lu our opinion, 
collect. Tiie Settlement Ofilcot had to tix the a'^sessaient upon the land and 
toasceitain tlie name of tliu then "vahuatdti ’ and who paid the asbessmunt. 
Btateoieiitb made h\ him as to those ate stiilemctits of tart md lolevant The 
roa'-ons which lie assigns ioi m.iking thorn iie not, even tiiuugh tl.e\ cunsibtof 
statements oi coliatoi al I ict •>, hut which it w is no pai t of Ins luti to inquii u into. 

As to the opinion ot tho Suivev Otiicc' as evidoncod b\ the utieet of tho 
dharepatiak and the pi me assigned to the defendants aocestoi in it the Suivey 
Officer at tbit time was not luvesUid w'llli authoiit) to decide questions of 
tenuie between tho khot and his tenants and his opinion upon such a subject, 
even if tegulaily locuided, would not iiaiu I cun ulmissihlu as eiuluncu between 
tlie parties This is tho vu \ t ikon tho Distiiet .Judge Ho has, however, 
ountoinplated the pu-.sibilitY (as in liiesn ei.*<es of the doubttul lehvancv of 
evidanco it is baiest to do) n) the Survey Oihcei s opinion being rugaidod as 
evidence, and has expiebsed hi-, view a. to its v\eight, and has come to the 
conclubion that, even if he wuie to take it into uon'>iioratiou, its effect is 
overborne by the other evidence 'ri the cam We eontirni the decioe with costs. 

' ' ■ Decrie condimed 

NOTES. 

{ SbC also (100<)) 21 C , t>i3 {tobiM not ulnulUd it>u jt jrcpii d in dischargt d official 
duties), (1912) d*! Mad , it {rf poll .ij oil* Ifiiuti oi 'Im I » tit<niciitof fi t mad* by 
a bird rftictr hold 111 ulini ihtc ti» pi ibattirl)] 
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[699] APPELLATE CIVIL 


The I ith February, 1S96 
Pbeslnt 

Mb IrsTirE Tardini. and Mr Jusrit r Ranadb 


Gang iva 


Savava anrl othoi s 


(Origin il Plaintitt) Appellant 
in stts 

fOngiinl Deleiidante) "RespondentB * 


‘ Be<jtHtratton - Sutt fc t }eqi'>tration litifnUation Act 111 of 1S77, heca, 2i and 77 

p 

• No suit Ills undi i so hon lit of thi R 1,1 ti Uion ^rt HII of 1R77) iginisl an orderinide 

< under srction 3i of thit Act rduhing to dii it i dKumciit to dl aaiptodfor ngntrUion , 

A 

’ St CONI) AIPLvL ftoin Ulo ilotloe iif M II W Hi\ vml, Assist tnt Judge of 
Bulgauui 

[ lid\ ippi, the husbtt J of thu fj hi rulirii ovocttol tieibtin locumeiit 
to the plsiiititt on 10 h Nj\oml))i ls9() IJo died on tlie JOth Novonabei On 
the lllh Apul pliititiH jnosonltd the documnnl to the Suh lingislnr 

of Athni foi iiigi-nti itiuii (sue >oi*Lioii 21 )f th i R ^isti ill ni \.it [il ol 1877) 

* The i^uh Ri gistr u udu'-od to accept )l on the giound th tf it was not pre- 

^ aented within f mi months fioni the (hto ol execution hut ho forwtided it to 

the District HogistIai of Rjlr'auin ioi his litnclions uu<iui seoiioti 21 The 
District Kogistidi undu) sortion 21 it fuse i to dnucti the docuruent t) ho 
accepted toi lopisti ttion 

Tho plainfill thon hie 1 this suit undoi section 77 ol tlie Act,piA\iug ior a 
dectee diieituH tne dticument to be logistoicci 

The bubordinatcj Judge* of \thui and Lok ik disin ssod the suif on the ground 
tint 110 suit 1 IN on in order pas c*(1 undei section 21 of tho Registiatiou Wt 
In aiipeal the \ssistint luclpe c f Bolgauir cunhimed tho docioe of the 
Suboidiuati )u 

Plaintitf piofoTiol a stcond ippi il to the Uigh Court 
irhina'iham Nilkatilh foi Inc Vpijollant (Phmtifl) —The Registiar’s 
rofusalto diioct the document to be* itceptod fo^ 1 gistrition is equivalent to a 
loinsil t) logistoi within the* me inii g of -.octioim 76* and 77 , lud this suit can 

f • Second Atpc tl Nt 506 ol IPOS 

T £ 77 —Where the Bcgistrn refuse to ordci the docunii'nl to be rcgiblorod, under 

btclion "ior See turn 70 aii> pc'rson claiming under such dorn 
Suit II I i t n{ nidsil ment i hii npiesontative as ign or agent, may, within thirty 

(lt\s ail 1 tht raikiug of the ordei of refusal institute in the 
k Citil Ooutt V tbiu th 1 1 a1 1 mitsc^ nhot« iigiuiljuti diction is situate the oflioe in which 

\ the die mill 11 * i- s ught to • i registered i suit t )i i derreu directing the document to be 

A regi tend in 4 h oture if it be 1ul> presented fo' registration within thirty days after the 
pabsing of t ui.It il (n ( and the provisions cout lined iti the second and third paragraphs of 
section 75 eh ill nulatu mutandia, r^pls to all doci ments so presented, and notwiibsti^ing 
auytlung ioiituui.d m this Act, the document shall be receivable in evidence in such suit } 
IfSoc 76 - i, VI ly Rtgibtrir ref using— 

(«> to regi-tcr a document tvoept on the giound that the property to which it relates 

♦ 4 .,. IS not situate within his district ot that the document ought 
Refusal by Regutru tc be registered in the office of a sub registrar, or 

{b) to direct ih tigislration of a document under Section 72 oi Section 76, 
bhall make an order of rcfiihal irid record the reasons for bueh order in hts Book^o. 2, 
and on apphcition tmue by au) poison executing or claiming^uudet the document, shall, 

< without uDuccesuary diliy, give him a oopy of tho reasons so reoorded. 

Na ap|»al to f torn auy order under this eeoticm or ScoUou , 
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be maintained—Dwna Singh v Matkwa Das, I L B, 6 AU, 460, Baya % 
Anapurnabai, 10 Bom H P Bop, 98, Abdullah Khan v Jankt, I L B., 
16 All, 303 

[700] 0 Coyajt* foi tlio Kospondent (Defendant) — The ordei 

passed by the Dibtriot Begistiai unde i sk ti in 24 w is an older refusing to direol 
the document to be accepted foi repisti ition Sui li inoidei is entirely different 
from an older refusing to rogistoi A.n mdoi undti section 24 exojses oi 
refuses to ex<use delay in presenting the doiument tor legistration and the 
Begistrar has an ibsoluto riiscrotioi to piss such an ordei Civil Courts do 
not interfere with such disrietion See Oojul Mundul \ Uctnsutoollah 7 Cal 
W B.ISO 

Jardine J The spplu mt brought llio documcr t to the Sul Rogistrar^J 
after the peiiod of foui months liom Uwi dite of ex tiitun Section 23 of Act 
HI of 1877 dec! ires tl it in sui h c lumbtaniosit shall nit he leceitel for 
registi ition Unde*! s clion 21 the Sub Begistrst foiw ndel the ijilication 
to the Begisl^ 11 who undti the woids of hitsiction his a discietion to 
lemedv the etteet of dolii ciusid bv uiotnt necessity oi untvnitl ihlu accident 
TheBogisti 11 ra ly duect lihil tho docunont sliill ho icctptidfoi ic^istiation 
This <iLcopt imp tui le^i^-tiat on is m t tho same is idmitting to le, istiation 
The Kogisti II rtfused to inal n the ihiio diioctioii Mi Glianishini argues 
that such uluiil is i rdusil to legistii within the me inmg of bections 76 
and 77 

But the \(1 evidently meins ditloieut things hi the two phiases lefiiic 
to rogisUr found in stcti rs 19 ml Ij aid rr/ns to nccfpt foi rrgtsliation 
iouijcl in sections 20 lud 21 Wt lu oi o| mu n tl it the hist tint g to be 
done h\ Iht ic istoimg fiuei ii to ii i irle \ih« iI ei ri uie|toi net iccept 
It is onl\ iftoi the aitf|)tuie fri uiguti iti n tliil In c a considoi the wider 
(juostun which iii^os <n aidnn ii uis iml dentils ind ividimc wliethei ha 
should lofuse to if istei 

We must hoH tluiel lo thitvin tiio Ituriitiii did undii 'iction £4 
was not) i itfusal 1 1 logistci S •soctiin 76 (a^ lot >» not lpp^^ Nnith*! docs 
'iction 76 (ft) IS tho diiection w is not c iiuetni 1 with the niuttc''s to which 
section 72 oi 7o apply 

We lie of upuiiou tlun Ihit tin ii 1 i ♦ > lirin^ the proHint sint is not 
given b\ sittiou 77 i thocondit on with which thet [701] stttiun begins tiar 
wlieiH the liugisttai iifu t t) »i 1 i the di n« It ho iigi toiod is not 

one whicli attaclioa to i lelusil ti,neth diuctioii loi winch stclion 21 
makes piovision at bis disciotion 

The Couil ccntnms (he docieo with tosts 

Diotee confiimed 

. NOTES 

[See hiwPMT tri99)10AI L I 101 il c (1 JOo) 10 Bjm ^04 ] 


t 


453 



21 Bom 702 

) 

k 


WAMANBAd PAMOD liB V 

[ SI Bom 701 ] 

APPELLATE CIVIL 


Thf nth Feh}uary,J896 

Pri< sert 

Sir C Earran Kt, Chilp lusricL, \ni) Mr I psticf Parsons 

WamaDrno Duuod Li (Oiigmal PUiatiK) Appellant 

V nus 

Kubtomii Edalji ind others . (Oiiginil Doiendants) Bospondents'' 

bpeetfie RHuf Ad (I oj 1H77) Seo — ’^ecliralori/ denee—Ltgkt to sve for 
^ deehration Mirtqage Cede if Gtvil ProcfJun {Ait XIVof JiSj), S/c 287 
Dm hiLidil]) lo rtg<g d c riun pi p tl I pUmt fT \ftcr Dm bi> dcalh plaintiS 
obtiined a d trot. ^ r rei v iv 1 bis 111 > iit f tin iit iigtr,edprop riy T eforc (ha 

' property Wih «dv(ilisc I f rsil th d 1 tiliiii who wprcl>n bi br tbtr^ objcH'tid under 
flection 1 (111 ( 1( f L vil Pro d ti L \1V nt i ilkg ig tbit Dm hi wisnot 
the sole own r if th pi p iL> tihittn ^ w i j ini. v\ i i w b bin (hit they bed aeb 
Midn iho prjpirt / f i riligi ii purp s m I tliet J)iii hi liei i i i gh lorn rlgigr it 
f Thi ( uit c\r lI ug (be d< i thin up t ord ud (bet ibr applic mtb (dtfmdants ) 
, olaim bh mid bi ti tiii d iii the pi Kiuniu ii f sile LlAiiitifl tb«n bled e suit eguiist (ho 
defond<)i)t<r preying fit i dc Ureti iitbu th pr petty (k lingid t Dinebe oulusivel), and 
that (ho deft ndiiit hel ii right cr iiiti re I lu it 

IJelcf, tbit uiidir irti ii 4^ it thi bpuoih Rolit f Act (1 cf 1877) the pUintitT « 
entitled lo the decl ii iti ii pi i\rd f r 

i’liiiititl biMiig him til puuhesbdthu pi ipirty iltri hi clinu f r dtiluition hidbciti 
allowed by thi Sub rdiiiiU fudg it wa oiitiiil 1 (Lit hi wis uit entitled tny longer to 
a dillu etiry dLcnt 

* Utld thit (hi chingt of circumst eucos brought ibout bv the plunfifF himself purchaa 
mg the property di 1 n t tebt ewey the rignt t siii which hid elretly iccrutd to him 
(tovmda \ }eiunuUi% ILK IJMeu 116 referred ti 

Second appeal fiom tho decision of T U tmilton, Dibtnct Judge of Surat 

[702] One Dinsh t Udalji moitgiged his propei ly to the plaintiff After 
Diobhae death the pliintiff obtained a dnetee loi the sale of the piopeit\ 

The dofeudaiits who wtie Diushy Ldtip s bi thois, tiled i, claim under 
section 2H7 ot the Ciyil Lhoreduu C j le, illet,iug that the propert\ belonged 
}otiitl' to them and to Diirsh 1 tint its lucome was dedicated to chanty and 
' that ihtisliH had ni light to iaoitgat,i it Oii the 9th boptembui 189i« the 
ezeout ng Couit iiissod in oido that the claim set up bv the appliciiits ((c, 
^ the defendants) huulii he notihei in ^ho sale pioclamation 

^ Plaintitt then bird tins suit lO obtain a deolaiation *that the property 
* belonged lu his judgtneiit-dc) tor Dtnsha exclusively, and that the defendants 
Jhad no right to it 

\ The Suboidiuato ludgo found that Dinsha was the sole owner of the 
' propel ty, and gi anted the declaration sought lor 

After this decioe the phiutift on the 17tb June 1894, put up the property 
to sale and himseil pai chased it 

i The defondautb appealed to the District Judge, who set aside the order ot 
the 9th Septemhoi lb91, zo\orbed the deoiee of the Snbordinate Judge, and 
I rejected the pl^tiil s claim lor a declaration •« 

’ Second Appeal, No 800 of iUOS. i. 
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In hta jadgmenb be said — 

“The oaoseof action u clearly the afonsud order (i e , of 9th September 1891), ar the 
smt was instituted on the 8th Beptiinbcr lH9i ]ust within the pt nod of limitation for a 
auit under article 13 ^ 

“ The 0 "iginal d»creo was for the mh of certain mortg'ifcd preptrtj As there was no 

attachment, the proceedings taken under sectu I) 287 if the Gi>il Prceeduii Code must ba 
held to have been uUta tin's as desonbt 1 in lUmait im \ Khu<hdl 1 I R ll> Bom , 98|| 
where the ruling m \ Pitas I L B 14 Cal Gil his been followed '’I 

“The property should have been rid w thout Mie n itihcatirn of the claim of defend*^ 
intb This has eince been done m pur uiicp i f tb d rur n w ui ilcr appt il The sale 
wisnf the right, title and mtoresl oi the d < i c 11) ashi Ldilji ind the decree holder, tho 
plaintifi himself, purchased thesinu fn Rs l "iOO on thi 17th Juni 

“ No cause of action for a dr del at r 11 Ih I dc lend cuts hive nc inUrcst in (hr property 
has y<t iiibon to plaintiff That iiii> heic liter trie as it i all ^cd Ih it di icua mis are 
in actual pobsrsfion ” 

[703] Against tbi«, deoisiou tno pUmtift preictiuJ i second appeal to the 
High Court 

Oanpahao Sadashw liao t >i the \i pollint PI iintiti 
{.TOvaidhatWam M Jupatnt fo tlie It is| c ndr tits DeU tiitunts 
FftrPail C J — The lecioe ri tiir 1) strict Tud'o softinf iisidr the oidei 
of the 9th September 1891 lu ‘■uit Iso 73 ol l’s91 is iii our opinion of 
extremel> doutitfiil legilitv hut is tIuMc i-, no apped i>r ims* Miat part of the 
doprne wo abstain from doing luoii tlmn e\pi ssin„ c»ui imstiif o] mion 

to tliu declu ition It uipi ns tliut \\i cti tl u | luiititl s ii hb to sell tba 
property to bini h\ D osh i, the dot iid iiit i srt ui> i ctiim to it 

which struck it tlie loot ot his nii iti i„o in I ifsustnnelw iildtnv rendered 
it practicalh lalmhss It is to nunt such pisos as ttiesc fiii' ttir Ijef,islntuie 
inHorbed section 42 in the Spuihi He ir I \rt nul the ‘'utinidiinite Judge 
deeming the claim nude hi tlje dntend uits untrnihle iirlitlv exercised h s 
diacroti >n arulgiie tlio pimititt a cl clu itni do lee 

We think tliat till Distnrt Jud wionji leitisel’hil dornt without 
entering upon the aiciiLs id the cise Jhi c iiinc. ot (iicuinsl inci s brought 
about by the plaitiLitf limisoir puuh ismg tlie pin^citi hd not t ike awa\ the 
right to sue which hut ahe id\ upiutd to him Gov nda v I numdevt, 
I L R, 12 Mid , 136 

We levelse the docroe end loriiind the ipjcal f t d spcsil on tho mciits 
Costb to be costs in the appo il 

Afpial lemanded 

NOiES 

(.Facts buhsequent to suit hk ii t ^ iirvll> tikcii i itui it —(1907) lit W N , 
162 6 C. L J , 74 (1009) 36 Cil 7iG ] 
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tATEL HAKCHOD MOBAB V, 

[701] APPELLATE CIVIL 


^ I L R 21 Bom 704 


Ihe 17th Btbruaty, lfs9(t 

PltLStNT 

Mb )I STICL J4UDINF AND MB lUSPICib BaNADC 

Paid Katichod Moi ii (Original Dofuultut) Appellant 

vet stts 

Bhikibbai Devtd is ^Oiigina’ Plaiutiti) Bu^pondent " 

Mortiaqp -ChanQt of vam nt Onvemment 7 P(Oi is Mo/tgaqt ot sale— 'mb 
spquint anteement i) jettavifo laud in Gov rnm nl retoiJs on payment 
of diit 1) oimenf creittng anghi in hud lug stialton - 
Rtgistraiiun Act III f lS7i So 17 

In 1H77 thf pluntiB boiiig ind bt d to tho i f ndiiit trinsf tred cotUin lind to iha 
deftndmt s t amt ni the G t iini it r rd in 7uU Id ) th irfmltni tv utul the 
follow tig d nmciii t the jiliuit If rt itjigti pi m u Diii f i ml i ig 1 11 trtnsfor 
thelindtith pltii iP ii n nth l^tli III IHiO t Ui 1 1( which w ildih n b due 
ehoal I I) p lid fl 

In th( \illig if b hrmipiir i y iii (pliintifi s) ti M Surv > \> J16 m i-tunng 0 
arren S (, II th i b triiiji, i ts m t K'. 16 \ u (p niitiff) hi\pg tit trui f rred t our 

iiaitn riiitti 11 til rtf i ml in ur (1 f idiiit ) iitnu iii tl l O v ri mtul itcotds. 

'Veu w( I ( 1 11 t ih On 1 ( unirf tint del tv u hive trui ft tred it 1 ui n imt * 

* Ihc I Id Oiill li I (rir fernd to ytnt i mio wh ii y u reptv tin siid d bt tome 

\ou b iM iuUivi.t d th( h 11 f t thi pr da f Stnii it 10^0 tnd 1 1c ist in roiptit thercct 
you liivt thi** diy pisst I to iii \i 1 v tvinp piper wi pareh<iso 1 it the tiiiu of tho 
triiisf r 1 r thi i x eiili ii f thi igi in nl I it ii igr m iit wi th ii oabs d This 
agrennent is tin retire thi day piss d t v u when n < i is \ utid AiiJ \ u we me 
(tt) di bt be nil g 11 1 II t 1 will (I lit f p let tbi eap n is t> bt iiieariid tt puseus 
111 eultivdting till hid Ih 1 bt 1 le 1 1 mi w ullin til iiujunt t Rs 100 If i a lepiy 
dll tin f rape di t m till th V ti h khbbilbOth binvit 1911 I will tvkc them tnd 
retraiister the fiel 1 t> I uriiun Ail if y ulult pi> (them) till Vtisb ikb Sbudh 4ih 
you will hivo uc dutn whatiirr to the said i Id 1 shill ii I tike the tup s afti i thi Itb 
(chtuth) nor hill 1 givi vor trui f rl the fieli t y lu f eh ill li i the he id to my in I 
like rithout ktef tug my elum if you is reg id lulliviti n mtnure ind Indgc You btve 
uo cliioi tr right whntitcr 

1 hn 1 cament wte net regisK 1 All 9h piiintifibrriugnt this suit to redeem thi lind 
alliging tl It It had lx n luortgige t the di feu lint md tbit tho debt hid botn piil ofi 
The dele nUanr eontitid dibit th nnsacii n i 19i7 wh iiit a mortgige bat i s ile oi tho 
land to him ii d thi tho d 11 mint of Inly 1970 wis in agreement to resel' it to tho pliin 
tiO, whieh vvis not idinissiblo in evidence as it wis not registered 

titla upon the evidence that the trineaclion n 1877 was a mortgage to the defendant 
and not a bilr 

Esld, list that the document of the lltb July 1879, did not re^mro registration It 
ormtod no rights ii la id but only imounted tn a porsoail covenant to ofiect a mutation of 
names in the Governniint bool when the debt due by the plaintiff was satisfied 

[705] Second appeal from the decision of M P Ebareghat, Joioii Judge of 
Ahmedab id 

Sait lor redemption and poasesaion _ * _ 

' ^ • • Bloond Appeal, No. 81t of 189(b..M .f' 
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The plamtifi alleged that being indebted to the defendant, he mortgaged 
bis field to the defendant and tiansferred it to bis name in the Government 
recoids in fuly 1877 

Ou the llth lul\ 1879, the debt being then still due b\ the nlaintifif the 
defend int exo3uted a document agteeing to tctransfor the land to the plaiutift’a 
ntmoni Vaibhakli Shudh 6th Samvit 1936 (12t)i Tul\ 1880/ if tlie debt should 
be then pud ufl The document was in the following toiuis md was not 
repistoiod 

In tho villdgpif Behrampar IS >our (pliuitifT s) fi Id Survey Nj 140 mrasanng 5 
arrsiguntba bt iring asacssmtnt Rs 16 Yiu (pUintifP hiiv gU it traiiifrmd to oor 
n^ni Tbit held thin fire stinds ni our (di fend int i) nimt lu th Govt ninienl roc rds 
\mu owe i debt ti js Un iciount >f tbit d bt > u hivr trin (irr 1 it t ur niiui * * 

• • » • fjeld shill bf rotriusffn d 1 1 your ti im wlun v unpi fhi saiddibt 

ti uu You hivi (uUivited the 11 Id f >r the pridiii. f Stmiit 19j6 ml i In in t p t 
th r fyniihivi this lii ^ is d to im 4nl is imp pioci vi is pur hi I it tb rimt n{ 
the (ruisf r fir th x cut ii of this igrocmint but no igr im nt wi then pi aid Ihia 
tgrpf merit IS th i tire tb (U> uis 1 to you when th li ise ia cx cute I Vid\ u owl me 
(a) debt li^riig interest I will pii out of mv own p tk t the ixp n es t b incurred it 
prese tin ultn iting th ti Id The debt dm t) m wruldin ill imrnut to Rs 100 If \ou 
rrpiv all th ae rup IS in tom till th Vit h ikli Shu Ih ( Ih SimvitUlO Twill tin them 
ind retr-insfti the fitl) t y ur niuii Aiil if i u fill t pn (them) till \ i liilh bliudh 
4tli lou Kill hue II iliim whilcver t the siil 11 Id I hill ii t tik h rup cs iftir 
the4th (illllth) n r li ill I giio (or trinst r) th h 11 i i u 1 shill Ic is the AlH to 

in> lie 11 k with it k p iig i I'lim fv i isrgirt iiilti li ii mmurr uid hidgi 

Youhivtni liini i right whiUvir 

Tim pluntitf t iinpUtnul tint file dob^ In i been paid but thit the defend 
at t h^d not intr instciieJ the Itnd 

The defendint (mtendel that the ti insacti in in lulv 1S77 wis not a 
morti? igo but i stl i and ho denied the axr cation ol the the ye doeuraent of llth 
luly tnd ohieetud to its admission in ovi fence ns it wis not legisteied 

The Sulioidinito lulge o* 4himlibid dismissol ♦he pUin'iff s suit 

In ippi il the T nnt Tudge of \hnu libil lovusid tnoduc>ouand orleiod 
tlnl plaintill sh ullre ovei theUul m piyin** Rs 100 within six inrMis to 

the difendynt lli hi Id tint the [706] ah it' dx iinent w is i petsotnl 

c vunint to inti tnsfni the Itnd to the pliiitiffs nim' iiid h 1 not loquire 
logntrition 

Tlie defend int appo tied to the High Coii t 

li jtirJhaniam Malhiwam ioi the \ppnllint (D fend int) We contend 
tint III 1877 the land in question was i it inoit,,! el hut sold hy the plimtifi 
to the defendxot ind thyt the doeumont (Rxhilnt 11) of tlie llth Tuly 1S79 
IS an igreernent to«ioll it hack agun to the pUntitf There is no document; 
si iviing imoitgi'e id 1877 and this doiunmnt does not recite any The lift 
of the sile in 1877 i" coiroborated by the ch 11140 of names ip the Goyernment 
remolds Hy thit aale the origin il debt die to llio iofenf>nt wiscxtinpu shed 
A buit on the document ol 879 is now in am* case bane) by hniitation and, 
moreover, this document is not registered uid is nc idm ssible m evidence 

He cited thefillowing cases —/?iwmv liimabat 6 Bom II C Rep, 
265 A C J I'dlakehand V Jttavmt 10 Boru H C Rep 206 Imachand v 
Lakihnian,! LB, 1 Bom 91, '>ubhifhatv Tastidivbhai I L R,2Bom, 
113 , Bapvjt V Senavarajt, I L R 2 Bom 231, Avvavtyva^ v Rnhimansa, 
I L R, U Mad 170 ,-Bftogwan Sahat y Bkagwan Dtn, I L R, 12 All, 387 , 
Vam V Ban%, I L B , 20 Bom , 553 Bak^u v Qov%ndat 1 L B, 4 Bom ,594, 
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Oopal \. Oanpatrav, P, J., 1893, p. 95; Lakshmamma v. Kamestvara, 1. L. B , 
13 Ma.1., 281 

.1/. K. Afekta for tihe Bespondent.—It is clear that there was a mortgage 
m 1877. The document oi 1879 does not need registration. It does not create 
or modify nny right in the property. 

Ho cited Jiwjorji v Muneherjt, 1. L B., 5 Bom 143 ; Rama v. Lahurao, 
P..1., 1874, p. 18 

Ranado, J. —Thee are only two points raised in this appeal. one of 
these relates to the construction to be placed on Exhibit 44, and the other 
relates to the necessity or otherwise ot Mts registration Taking the lattei 
point first, wc* find that the Court of First Instance was of opinion that 
Exhibit 44 was an agreement to recorvev property valued at more than 
Bs. too, and as such was compulsorily registrable under sections 17 and 
[707] 49 oi Act 111 of 1877 Tiie .lomt Judge in appeal held that it created 
no rights in land, hut oulv amounted to a personal covenant to effect a muta¬ 
tion of names in the Government hooks when (he debt was batisfied, and as 
such did not require registration We are inclined ro accept this latter view 
as correct. 

The obiect of the instrument was evidently r ot to ctoate oi extinguish oi 
modify rights in inimovoable prope^lx As will ho seen from the translation 
of the document in the judgments of the lower Courts, the tiansfer of the 
khata in appellant’s name had been eilected two years befoio. It was at tliat 
time arranged lietwoon the parties that the appellant ahould pass an agieeiuent 
reoogni^sing the true nature of this transfer ot khata, uameiy, that it was not 
intended to he an absolute transfer. As no such agreement was then executed, 
the ajipellant agrocid on curtain conditions to effect the change of the khata 
into the plaintiff’s name after the debt was satisfied. The instrument was 
intended to servo as evidence, in the respondent’s band, of this agreement of 
the apiiellant The debt itself was not Bs 100 at the time It was expected 
with interest and further advances to amount to Rs 100. By itself Exhibit 44 
created no riglits m lAnd , it ouly recited the original understanding, and it was 
not produced in this case to provo any such right. The lower Court of appeal 
has, thoreloro, very projierlv held that Exhibit 44 was admissible in evidence 
w'ithout registration - liajii v Krishnarav, I. L R , 2 Bom , 273 ; Vant v. fiant, 
I. L B , 20 Bom , 553 , litojarjt v Muneherji, l.L R., 5 Bom., 143 , Hakhaiam 
v. Madan, ibtd , 232. GhunUal v Bmnavjt, 1. L B., 7 Bom., 310. 

The next point for consideration is what was the true character ot the 
transaction which was recited in this agreement. Both the lower Courts hbve 
htiul that when the khata of tholand was transferred, the parties intended not 
to iflect a sale of the propoit\, but only a mortgage for the seeuiity of debis 
duo hj the transferor to the trnnsferree. The fact that a debt was due by the 
one to the other is admitted bv the appellant It was oonfihnded, however, that 
this debt w as the consideration for [708] a sale out and out of the transferor's 
interest. There seems, however, in that case to have been no occasion for the 
subsoqiiniit personal covenant to reconvey on satisfaction of the debt at a given 
time. The translation furnished in the judgment of the first Court clearly sets 
forth the most important recital in the agreement, namely, that the debt was 
to carry interest till the time fixed for repayment. This condition clearly 
shows that the transfer of khata was not intended to he in satisfaction of the 
pre-existing debt, which still continued to be a debt, and to carry interest also. 
The sum of Bs 100 was fixed as the expected total of principal and interest 
and further advances. If the transfer of khata in the first instance did not 
thus operate to extinguish the debt, it is olear that the subsequent default of the 
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transteror in making payment at the time hxed oould not have that effect— 
.jaksu V Oovtnda, 1 L B , 4Bjtn , 504 All the indications which have been 
recognized as distinguishing a mortgage from a sale transaction are present 
here The existence of the debt, the agieement to pay interest on it, the con- 
tinuaiioo of the former owner in possession as renant, the igreement to repa) 
the debt with inteiestata given time, and the igieemont to reoonve\, all go to 
show that both the lower Couits have pioperly oonstruod the instiument and the 
tiansaction lecited therein —4/idttfhhai V Aos/it, 1 L R,ll Bom , 462 The 
oases oi bu&/ta6haf V Vamdevbhat 1 L R , 2 Bom 113 hapuji v Senavarajt, 
1 L B, 2 Bom , 231, Bhaqwau bahai \ Bhagwan f>tn, I L B 12 All 387 
Ayyavayyar V Hahtmansa, 1 L B, 14 Mad , 170, ite oleatU distinguishable 
because there were sale deeds 5t ibsolute ci nve\ ince in ill these cases coupled 
with a covenant toi ro-pnrehase Tbeie was no leservition ol arj\ iiibilitx for 
debt, DO agreement to pav inteiest, ind t > rept> the debt as in this case We 
ceoordmglv, dismiss the appeal and contiim the lociee ('ost>- on appellant 

- - Uecne eounrmrd 
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[709] PBn\ (JOUNCIL 


Inc 7ih hehntmy and Match I‘'>7 

Pklsi m 

IjCIRDS AT&0^ HOBHOUSi ANP DaVIii \Nri SlR B ( OT CH 


BiiMotivahu Appellant 

and 

Bai Mainubii ird inukbei BeuponUtnts 

I On appeal tiom (bo Hign ( outt i It >tnbi\ 

WiZf OHitrnitwn —Hindu tau Gift ntd uiLi tuxuuiotu te<u^\t^ 
pQU J to dinot who should takt ex < utniy htgu s' llt’-tiicfitm to dona 
hung at tiHtaioi s death -Limitation of the cTeiei’^i of the pouei 
Lvoii it Hindu wills lu uotltln i ,cirdcd lu illnspi is i gdt o tike l flic t upon the 
di ithnf the tfstitni they iri gtirrilJy to lie'(.girdid i I th property which they can 
traiislcr iiid is to thr p&rs ns t whuni ii tnsfii c in u< tnidt is r g i) it d by th lit idu Iiw 

>1 4itl Ph Tae/ait COK (H69) 9 Bong LR t7< L H Ind Ap < i Sup \ 1 47 iifirrd 

to uid followed 

A Hiudu tchlaloi devised hi imm'iveiblc priporu apci liu t fc r tfa« inrumt, to be 
tppmpriitcd to the miintintnc c 1 his widow ind ol fa liughlii ind f th hiidicn that 
might be bjrn of fair iht properly t> b divid ' iincii th luirs f s i h childrc i If thiro 

should not bo my obildtcu born of his diughtrt ih pi pirly und r h will should di\ tve 

up ti those ' I > whom elii mighi dirict it to bt diliv n 1 by miking hir will 

Thi diugbtcr haying had iinchildrtu and quisli iishiving irtscn b iwiin thi diughtt 
anil tbi widow as to the aduiiiisti iliun if th t it n tditig t i ihi will 

HAd thai there was not au ab olule gitt to ihi d\ughirr ^itd thit the pt rs m to wht ui 
the propurty w IS given thougl to be designati d In he i did nc I iko tbi gift fr m her but fiom 
the testator Thi judgmiut lu liizon v 01 m t» IbOO 13\is lOS nit ippln iblc 

Accoidiiig to the ilitady scttlrd liw if the i itor iiinisilf hid designetid ihi persons 
to tike, in the event of bm daughter hiving n <hild the gift w uldhivi been valid is an 
executory bequest, supported b> pncoding lif mt rusts but valid onlv under the fulliwing 
restriction, tits , that to renetkr the gift valid tbi tiker so designated must have hen citfaer 
aetuilly or in contemplation of law in existcn e it th death of tbe testatoi 
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In Uiii> case, no principle of Hindu law stood io the way to prevent the testator from 
sub’itilutiing bis daughter for himself as the person empowered to designate ; bat the same 
limitation held good as to the existence being requisite of the donee at the end of the donor’s 
life, in order that the power might be validly exercised. 

There was no application of tho Tlnglish law of “powers” which was not fit to be applied 
generally to Hindu wills. Subject to the above restriction, the power in question was valid. 

It was not decided upon whom the property would devolve, if the power should net be 
exercised. 

[710] Appeal from a decree (Idth March 1H95) of the Appellate High Court 
affirmiog, with a verbal amendment, a decree (19th December 1891) of the High 
Court in it.a original juriadiction I liai Mamubai 7; Dossa Morarji, (1899) 

Id Bom . 443.) 

The gueslioue which were raised on this appeal between tbe widow and the 
daughter, by a former marriage, of the testator, Jotha Tjadhani, lately a Hindu 
merciiant m Bombay, aa to the construction of the will and the validity of a 
clause in it, were entirely of law. The testator, wlio died in November 1869, 
having made his will on the IHth October preceding, appointed his widow 
Motivabu to be executrix and Kbimji Lakmidas. his former partner in business, 
to be executor of his will, with a ihiid, Dossa Morarji since deceased. 
Probate was obtained on the 1st November 1870. Questions having arisen 
in carrying out the will, this suit was brought on February 1878, by the 
daughter Mamubai against the executor and the executrix. On this appeal pre¬ 
ferred by Motivabu from tbe decree of the High Court, the respondents were 
the daughter Mamubai, and the executor Khimji Lakmidas. Trust estates for life 
having been given by the will out of the income ot the testator’s immoveable 
property to his widow and daughter, and then to tlie children that might be 
born of his daughter, with ultimate division of it among the heirs of those 
children, and a provision that, if there should be no children, his daughter should 
have power by her will to direct in whose favour an executory devise of the 
proi>erty should take otfoct; -the guestiun was raised, on this appeal, whether 
the Courts below were right in holding it to be a valid provision that, in the 
event, which liad happenuii, ot no children having been born of tbe testator’s 
daughter, tbe property should go to the parsons to wtiom that daughter should 
by her will direct it to be delivered. 

After some bequests of money for charitable purposes and for legacies, tbe 
will directed that all tbe testator’s landed property should be held under a trust- 
deed ro be executed by his^exeeutors and executrix and his friend Seth Thakar 
Khatav Makaiiji, who were out of the net income of the property to pay the 
personal expenses of his widow and daughter, and those of his daughter’s 
children, as the trustees might think proper. Afterwards the [711] property 
to be apportioned among the heirs of the daughter's. children, with the 
conclusion, as follows :—'* Should there be no children, then after deaths of tbe 
widow and the daughter the trust to become void, and this property to be 
delivered to such parsonu as my daughter may direct it to be delivered to, by 
making her will." « 

Another clause after providing that any remaining cash should be divided 
among his daugliter's children, on their mother's death, and that of his widow, 
made a further trust, if there should be no children, for dharam, or religious 
and charitable purposes. Tbe will repeated, in case this should fail, tbe above 
power to be exercised by the daughter; and, as the trust for dharam was too 
vague to be carried out, and was so treated on all ^ands, this clause was 
' practi lally a repetition of tbe power to tbe daughter. 
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The writiten statement to the plaint in this amt contamod nothing as to 
the validity ol the powei, but related to the accoinita ot the estate 

No issues were raised On the 2Gtli August 1878, the accounts were 
lofeired to the Commissionei, whose report was hy ooustnt confirmed on the 
‘2r)th Novell her 1890 The Judge intheCouif of original juiisdiction 'FarBAN, 
J ) construing the 8th clause of the will, considoiod that the income was given 
to Hai Motivuhu and to Bai Mauiuhii during, ihuir joint lives, and then to the 
suivivoi of IheM As to the disposal oi the piopeitv attd the death ot the 
daughter Mamubai, the Judge held that ns she had no childien hoin of her, or 
in legal existence at the date oi the doatii ol the testatoi the gift to such 
childien was invalid undei theiuU laiddiwu in theiafrorf covt UhGOlOBtng 
L E, 377 Lt E, Ind Ap Ca hup Vol 47 but thit the hciiust that, 
tilling uiy children born ol net, the property should divelie upon those to 
whom she might hv hoi will direst that it should bo dolntred wis valid This 
constituted, on failuio of any childien hoin of hei, in etfeit an ihsolute gift to 
the daughter liilainubai who, iii that state ot tniiit's, suhiuct to the hte intoiest 
ot Bai Mobivahu, was at liberty to will the whole pu)pi'’ty to whomsoevoi she 
might choose It was also tlie Judges opinion that [712] uiy who might 
tnkn the piopeitay undei sueh i diiection in mo by Mamul ai Aouhi tal c it horn 
hei and by bet gilt, u it tlie testator’s, so thit thi v ill ind tht due tioi did not 
offend vgaiiist the 1 ulus laid down in the laqon fIBcug L E 377 L B, 
Ind. Vpp Ca Sup Vol, 47 

As to the gilt to leligious and chaiilahle jiurposes made in tie event of 
tbeie hung no (billion hoi n of M imuhai, * no fud{.e held i* too vague to he 
upheld , so that undet thi« d ius(i iKo she could cyeiii->( a pown of appoit t 
mout, as given in apitctding pait ot the will 

Tail oi the ]u igiDt ut w ys as lodows The pliiritill h is do diiidien, uid 
she IS sitd to he about thiitv It i*' idniittcd tint the piovisinii toi the futuio 
cl ildien ot M imu, it in\, must tiilnndti the lulmg in th< lawn cwvc, OBeiig 
L E , 377 , Ij E , lud Vpp Cl Sup Vd 17 II anv si i uId It Inn, this 
adinisbioii w luld not he hinditig on them I > iin < t ru w oiiide what would 
hoctime ot tlio piupe'tv ii> th it i vent In tin mont oi nochiltiuii buiigboinof 
M unu, the test itor Ins (hu ctid tliai the piopiitv i to he eiliviiud to such 
[oisous as h,s daughtoi Al imu iiny duoct t h lx deliveied to hy uiaLmg her 
will The question aiises whotliei tint is a v ihn diuotioM hiving iigaidtothe 
ruling in \ha Tagoie eaai, OBeng L E , 377 L E , Ind 4pp Ca Sup Vol, 47 

I endeavour to put myselt in the pc sitiou ot the tistitoi, i Hindu, to 
ibceitain what he meant lie manifesUj dts.ied to make ulrquite pi( vision 
foi hib wife Motivabu foi her lift while kttpin^ a vatiliful coutiol ovoi lei 
«,oe clauses 13 14, 17 and 7 He niimtestlv riosmd that si < should i ot he his 
heiioss Mamu, subject to tln^ piovisioii loi Motivahu and Miinu s chitdion, he 
wished to inherit after bin He lontc mj)! itt^ Mamu ‘■uiviving Motivahu and 
too tiust being kept up fui liei and hei dnhiii n t uling childien oi Mamu he 
wished that Mamu should do what sin plem J with tiu piojnty ind it is to 
emphasiAu that intention 1 think tliat he says she is to dinet to whom it is to 
be given by making her will Subject to MOtiv mu’s mteiest she is to enjoy 
it m her lifetime and aftei her death di ip to will if iwny This is to 
all intents and puiposes an absolute gift to her The intention ot the 
testator is, I think, sufficiently plain though it niav tail it Mamu should 
not give [718] the requisite directions by her will He I a*- not (ontem- 
plated her doing so If I am roiieot in this view the gift does not 
offend against the rultwn the Tagore ease The persons to whom the propeltyr 
18 given take if from Mamu and not from the testatoi Mamu became the 
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owner Courts in England have viewed similnr wills m this light The oases 
are (ollodoi in Theobald on Wills p d52 liobtnson v Uu\gate 2 Vtrn , 1^0 
Hixon \ Olmr 13 Ves 108, aie cases very like the piesent It I am m error 
in is(<itainiug the wislies of the testitoi fiotn the woids whioh lie his used, 
I on in go k 1 cotnpitn When there is as hete, no gift o\ei on failure to 
exeicise tlie puwei it is difiicult to mterpiet the will in any otbei sense than 
this I hit Mio tostitor when peuning his intention ex pre «sed the incidents of an 
ihsoiute ^itt instead of miking an absolute gift in the more simple foim, and 
ouiitteil to specih some of them 

‘The next cliuse to b o *n i ierud ii the I3th The meaniOt, of this 
cliuse IS tint Mitivihu isti leteivo Kn 750 pei moritii to keep the house and 
todolri\ the w ir'iliip of the Th tkui Mitnu no loubt the test itoi expected 
would live with hoi hut li she withdiaws heisell the test itoi has made no 
piovibion lor that [ should he m iktnt i new will for the tesiatoi ind altering 
hib expro-isel utentim if I wen* to illo ite hon put of this sum to Marau 
[t Matiiu leturns to the h )use an' \I itu iliu d )us not pinperly (xiiend the 
mone\ on the household oxpiuses the executoi'* huie the powoi thoms^lvos to 
exfiena them with then own han(l<- 

\s totlauHO 15 it Is sutluient to siv thit ()nl> Hi 50 pei luensuin are 
payable out ui ^he incoim ui he nust d iitel hy diusos 7 and H the othei 
expendituio theie diiected is 1 1 In Hide out ol the qUIki d Ijnd Tins ^enu il 
fund IS tint spiiiihod in dause 1(3 The cipitil is uit lo be tieiuhid upon 
Out of th i iitl init it tliHinionR the txet utois c in niike )>i\men s foi leligious 
chanties Tlie h guest h illow thie is the ti inslition iiitis ml even li the 
woid fik tiam oily h U''el in liie jii,,inal tlu paitie^i will li ii ily lispute it 
is It H only the surplus income out >1 whic h Uie expendituio can bo made 
Fir the 1 ison 1714J lb oidy „ivon I cinnoi positivtiy deiide on the inv ilidity 
of the pi IV 111 ms in daU'iU IS li clnlncn ihoull be bum my deoisum would 
not bind them The IStbdiusu contiins in aUeinalive gilt of tba propoity 
thuie (lose iihcd \o illiat tm oi filling lb it to such putsui is Miiuu miy diiod 
by mikiii„ iiei will flui wlmh ^I't bowevoi would tid un both biindios it 
Man 11 hr uid n «,e i (i il I I i li i ^ ii b c bil I tbo air u n itivi gilt comes into 
pli\ Tdl iltciiiituc gilt ' > r//ia> nm I Ills I )i y igueiuss but oitt (t will lie given 
to the veld otio Son i is* ccille tel in riiubill p 406 fbil I’d) My 
dncisi 11 oil (1 luio S governs 1 e g ft to Mimu expiosSid in the sinie woids in 
olause 18 

Tlu'donee lediiod *lut Bii M >1 \ it i ind Mamiihii weie duiing then 
jotiii b (S title i 111 eqiJil sh i> s t > too net lunts ot the property and that 
tlu suiiivoi Ol them wi^ entitloil dunrif. hoi lilo to the ontiiety of the lents 
Thit til gilt omti ned in pii igi lis S uid IS n{ tbo will to suoh poison as 
Bat Miinuhu mir,bt by lioi will di r w is valid 

A I) Msi n Bc-och r/iiH II ^b C nit ‘'ii C SvRiriM.C I* ind BvyLEl 1 ' 
beat I ltd I idol 111 tipi'll itoni tlio ihove jiu^iuent and nocio' taising tho 
question 1 tl \ ilidity of the p iw t to sppt i it lonfeited upon Mamubai The 
11',li Oouit i\o no II ISO Is lot t>«» II pi Igtnen'- i sirmlai quostion hiving been 
dispised ol III / itihu \ Kahhbai (I'l'OI' 1 L B 16 Bom 492, and the 
reasooh givui n then jn igmon* in tl it cast ippeaiing to aftoid the statoment 
of then opinion lieiein The High Oouit dhtraed the deoiee ot the Court ot 
Fust Inst inie wi I i us notion upon Mamuhii s powor of selection, to persons 
in oMstence at the loa'Ii of the ri stator 

^ Mr J D iJaun ind Mr U Cowell, for the Appellant rolled on the 

* following prmoipal \ jints The amendment made bjr the High Couit m 
the deoi ae of the oiigm il Co irt showed that the High Court did not alto- 
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gethrti poncui in the view taken bN Mr luetice FaBR\N to the effect that 
the piovHion^ of the will rrontid an absolute estate in Mamuhu The 
High Court must have been of oiimion (hat effeit (oaltl onlv he given to 
tlie tibtainentai^ appointments to bo made by Mamahai b\ tteating them 
[716] as c'ltates ruufeired b\ the tost itoi undii the will of 18G9 It was 
bubmiltod that so much of that will as piovidod foi the do\olubion of the estate 
aftoi the death of Mainubai w is uivihd being central \ to * he principles of 
the Hindu law ielating to wills is Kid down ir tlie lauoK case (1869)9 
Bong L R 377 L R I id Aji Ca Sup Vol 47 

4 disposition in f iv mr of su( h |i< isun i M iniuhai mit,ht appoint b\ will 
was invalid \ disposition or p wei trdiitct i disjios t on to take effect on 
tiiliiie of i piovious iinalid hoqi e t wo ild he inon i ilive as oeitig itself 
invilid 4giin the Uinluliw itqiinel tint or i e,ift (in 1 the hw of gift 
goveintd sue li i bequest) in isemtunul peisin in existence end iccepting tlie 
gift, must d I sc at the instant when the „i<t sr oul i t I tfeet in I th it would 
he at tiiu time >t the di itli ot the donor T» illnw such i disp s lun l» will 
i" tho p Wf r in eiuestii u if t \cicis d wo ill e fleet w u' i he t > me w i bequest 
tiopciiS in favoui t i pcsuri who nn nt C' might r *- he inexistenec ittlie 
d ith ol the duTle t It mow I this ine High C )Ui*'hil xttinipted te> give 
v ill iti to tl t p wti in qu sbi n hv iisti eting in thedeciee the exoic sc ol 
tint powci to a class of pels nis who mus h i\e b cn in ex stoi to at the doith 
of (ho tustatoi Is was suhinittiel tt it tin High Court h\ its dr (tie ciuld not 
hive thus Mven v iliditi tiwiiit w is inviltf limi (he beginning vnd mum 
over r lulei not iinpe le i lirmt itiin altnf.( ihi i beve n i tlie e mteniplition i f the 
lestitoi himself He had rvin in unic tiic dpiwti t'^dcctii if the takei 
of an oxfirutoi Y dev s The C ourt ha 1 si f ir ni id i i will It r Inn is to i online 
‘hats lfi(tion‘'i i dmiimsiitd irid tliminishiri^ elass J^ut as the provision 

V as ictiiiill\ mide i‘ on the Kcu n it weuld hive maito tl e addition of 

inutliii vouncci lifelhan Ins own within whie I peiiod tin piwei might he 
(xuicisel iftei tiisdcili Th it w i ainvisi nciiilictn w ilh the IJiiidu law 
ol wills iiitl It w IS tlieicfeio iiiv ill I Th it 1 iw s xj Kim I n the J mott 
tiisc iSb9)9Bong L R 377 L R In* \ji 0i Suj V 1 17 iquire 1 tint 
1 jioison must he pecified is donee fl it he must be tq-*!! of leeepting 
inel ueept it the time when tlie r,ilt voul 1 I c ipihle f t ikin effect These 
restiictie ns r 11 ^.ilt foi hide viituiUv peweis <f q |.oiiitn ent such is tl e one 
in question The\ pieventela total t fuui dti [716] his rhoice in 

this nnniier Nn such poweis went rec ignited in he Hindu sv stem t f wills 

in which bequests woie founded en tin K v 1 .1 ift a beeiuost being in its view 

a gift to fake effuet upoi doith The following e ii-os wti rited liamtonoo 
Mullieh \ Ranifopaul Mulnelc (lSi9 ' Kn in 21 » \aq ilut(hitin (wmalx 
Oopoo '^aduiaja Chettv (18%) 6 Mooi Ini 4.1 ( i 10‘f XalltnayaqMn 
Pillai V Paehehp^i\SbV 1 Mid H ( Rt| fib S rfcdnoniy iftsseev 
Ihnobundoo htdhek (1862) 9 Mooie Ind 4i ( a 123 Ithoohuvmoyi Ihbia 

V Hamhif,hoie Athnrj Chowdhry,[\Bi}’i )Ind \p Ca 20 (ratundra 

Mohan layoit v Uptndia Mohan Inq tr (ln64) 4 Deng li R (O C ) 101 
9 Beng L R 377 L R Ind Ap Oi Siyi \ 1 47 ''1/ kn^hiunamnm 

Dost V Ananda Krishna Lose (IB69M long L R (O Cl 211 'iountun 

Bysakh V S M Jttoptifvoondm, ( 18 %) H Moore Ind Ap Ci 66 

It was now too late to import a new | iircipleinto this put of the Hindu 
law and the testamentari right shoald be taken to tiave been establislu i in a 
wav that could not admit it 

by the recognitiffn of this powei as given in the will theie would be an 
intermediate time during which the estate might be in abeyance, contrary to 
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tihe we]i obHtii\ed theoiv ot thi Hindu liw which tended to the vesting of gift 
m the do irn wlini the gift was ejected The exercise of the power might be 
conti irv to the theory of the law of the Mitdkshara, wheieby the undivided 
owuei (ould nut deiwe his share by will without the consent of his oo sharers, 
and whereby the will of the ui divided member of the timily would be defeated 
by the iif,ht of turvivuiship imong co pircenero The undivided ownoi might 
obtain i piititiun itid could then devise But on hib death, his right to get 
partition ceases A power such as that now in question, would not accord 
with this Rofeience wis uitdeto Lak^man Dada Natk v Ramehandra Dada 
Nark (1H80) T L R 5 Born 48 L R 7 Ind \p Ci 181 (1876),! L R 
1 Bom , 561 

Ml J Tat itne Q C and J H A hi niwi ioi the Respondents 
argued thit there wi>. no leisori for holding luv did the power in question 
It hid long I) uii settled liw tiiat a gift fot life witn a gift over on i 
contingency wrs goo I Reference [717] w is mult to LutokiSsur lloi/ v dioshi 
Shikhutfi>vit (I88d) L R 10 Ind Ap On 01 I L R 9 Cal, 952 The 
deirouofth Huh Court wit iigirt in giving eQict to the intention of the 
testator ronstru n; the will acc irding to its leg tl cunstiurlion and m untaining 
the powoi g ven by hnii with i ^rerautioi igiinst thr power hoing wiongly 
exeinsed The will w is sufhe lent h right 1 1 an ihlt tie iispositi m to opeiato 
consistently with the luh I ti 1 d wn in the FiiJti a\i (1869) 9 Beiig 
L R 377 L. R Ind Vp Ca Sup \oi 47 is to giving elleet ti a 
testatoi s inlr riti n \o | rinciple of Hindu I iw had been ihown to h ive been 

itifririged Releieiuf wrs mide to Theobild on Wills 152 Rohnson \ 
Dusfatf (1090)52 \oinon 180 Tin on \ Olitet (1806) 13 \isoy 108 The 
judgmoi t of tlio Chief hi^tice in Jnvethnv Kahhl a% (1891)1 Ti R,16Boni 
492 hid inswercd all the iiguments brought igainet the validity of the powei 
It w IS not a f it il )h)ection to the powei th it it could hive been uxoicised as 
it oiigmallv VMS given in an in\ ilid w ly The powei givon to the daughter 
b\ this tost it n w IS captble of being vilidly oxetcised and fir from being 
conti iiy to a ly | tinciple of Hindu Itw hiimoni/ed with it inasmuch is that 
law IS wrs poiritef out in thaiudgmriit tefeited to locogni/ed the oxeicise in 
sevoi il instanros >i poeeis over detiintn obiects As rogirded the exercise of 
poweis I iloioT tr w rs made *) 1 j n Matwtll s uitl (1857) 24 Beav 246 In if 
Capon << ttn i' (IH79 10 Ch I) 481 Olhoi ca es nted will be found m the 
leport ol/airr/nz V hahlil ai (1691) T Jj R 16 Bern,492 

Ml J D Mimnf 10 ) lie! titing v Foreslet (1829) 1 Knapp P 

C Cl 211 hire Sift nget i eit ate, (IHll) 6 C\i D 1 

V'torwaids thou Tjorilshi)s judgment wasdclivorod on20th March 1897,by 

Sir K Couch Thequostu n in this ippeil aiiscs in a buit hiought h\ the 
tespoi ) nt Maiiiubii iciinst the ppellint and Dossa Morarji and E)iim]i 
Lakiiinlas the ntliei rmpornknt for the adininrstration of ttie estate of Tetlia 
Ladl ui I I Hindu n luhint of Bomhiiv and for the coiistruotion of his will 
He (lien in N venihei I'^69 tire will is d ited * he 18bh of October 1869 ind by it 
the [71B] d( fond uits ue appointed his executois and executrix Havingm the 
previous ci 11 is( diieitod Rs 35 OoO to be expended on his funeral ceiemonies, 
and given v irio is legatie the testator in the seventh and eighth clauses says — 

7 Ag'c'cii > wC It 14 written ibovo thi whole of the monty which I have resolved 
to b( p lid or 1 xp i lot Muounr o{ the 1 gacie and for the expenses of my funeral cere 
monies f ir 12 mmih iilon i ui of the sadicarf (a religious institution) and for other 
dharam (religious r r h intanlo) purposes according to the ibova particulars is to be paid out 
of my funds m 'oalv cish but whatt <r mj (landed) estate ' thst is immoveable property 
then IS IS not to be touched bv my vakils (executor or representative) or vakilatan (executrix 
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or repromntotive) for those parposra, but after my death shall have taken plaoe a * trast deed * 

IS tn be made as soon as prartioiblo of my garden dwelling faouhe rope walk, warebousi s (or 
godownb) houses stables lands add whatever other immoveabh property that is (Unded) 
‘estatf ’ Ihiro is belonging to mo in the ihUnd of Bombay, and the whole is to be invested la 
a ’trust’ A* to the trustrea ’ thereof, my two vakils and vakil lian and in conjunction 
with them mj friend tjetb Thaktr Khatav Mikanji four poraons j intly are duly to become 
‘trustoiB,’ and thiM ‘ tru ties’ friir iti numttr arc to cfll et the iiirrmt of the whole ^ 
ptopi rty and aftir deducting therefrom ih fip nsis connictrd thereailh, money is to bo 
pud out of the not me me whatevir it miv uicuntto f< r the person il ism iims of my wife 
Milivahu lud mvdaiightc.r Mamn andfri tht childnu i f mv danght rMimu itti r bcrdiath, 
agrer tbly to thn fourteintta uid llftLrnth ilui is of this aill lol aft r i iting the 'sme 
wbativtr income may nmun ih t} be usid t r th puipcscaif iny wifi M in ihu and my 
daughti r M unu md hi r obil In n m sui h ni ii iic r is ni I rn tei s iLink pn 11 r 

‘ 8 111 the aevf nth iliuse mi uti i J abivi, i* i rti Ivr 1 to iiiil t Ibi wbrlcofm/ 

immovt iblo propirty i i trust ini 1 11 M ct I n iii onit tUtn f Im iti Lr i are uot 

todimanaany rout for the pi« out of mv prop rty \hi h inii b ii d v * r bidenre for 
my fiuiiU utd should iriy of tb trustus d piri ihis hf the hiiiiiving t u tit aie to 
appnnt mother trustee aud after tb diaih t n>> diught r Munu sii ull tli n b my 
children bun of the womb of mj d night r iht tii st’ m ti tmd ' ilid d irii f tin lilitime 
ofbUthchilir u ^furwiilntbi heirs f tbo iiicbildrrn ir duly I ipp riion uiliiitive 
thib pr iperty Bit sboull tber bt nirhillten birn of tbi m mb (f my di.ii{,lit r Mimu, 
then iftti Ibe dcitti of M unu at d of my wifi M ti\ ibu this Mu t is t >i nii void ind 
ths prop! rty istobiailiv t i to such p rsons as my diughtir Munu miy dim I it to be 
delivered by mil mg her will ’ 

Tho eifihtefnth iliuoi lelit s to tlic oioiflahio proueity Afttr ptovidiug 
for the bath of u son oi d tiif hf tr nl Mamu it s lys 

” 4i. oiding to thesr pirlK ilir (ml) igr tilly < whit i writtrii if vt my prt perty is 
ti bt ippc rii >ni d and disiril utid ii d lu uId rn 'lillbi b rii f tbr w mi of my d lUghter 
Miniu (vyliidi mas G ifirbil) in ihitiyent n thr d ilh if my wi' AI tivibii and of 
my daughter Bu M»inn tikn g plice niv in vi il1< pr p rti i I tn xp ii ltd n eneb gi od 
(/karnm (n.Iiginus or chant illi w)rk ) iiiiiy n in 719) i iiiiy oniiuiu is i i g as tbs 
mo nil 1 ind should itippeirtbit inv tin w tildpiiyinf this pr p it\fr m limggiveu 
awty foi ikntnmlnligiousor chirit ibli puip s ) by n is ii lih lul stf tbcSirl ii tb stme 
Id to begiven to siieh pi rs n is iny d lugbti r Miuiu uiiy dll ititt I g ytu t y lu tkii p he r will ** 

The umobornth clan o relitosto tlie jowt's of ihi tistator ai d Ins v ife, 
and IS similar tn tbo oifhtiuntil 

Aftii i iof(loiuo to tiu romniissionor of tin C int to t ikt atciiinti, md 
laaLo II guirios, and bia >i tkirig bis tort ifu lU an 1 itpoit tit suit was lu aid 
on the oiigin il sido ' f tiu) Pii^,b Couif I ^ ftli lus ict 1 i HAN vtlui on tlu 19th 
Deceinboi 1B91, mute t donee dicl.iint men, *> mi » ititis tl at the 
contiinod in puigrapli eight of tin siiil will tu u li piisin is the )1iintitf 
Mainubai may dpect by htr will is yalul bi t tl s Couil < ii not and d tb not 
determine HI on whom till* nioperty n t( irid to 111 the snd ei|,bth diiisi will 
devolve in case the plaintifi M imubai bhall du v itb ut ni iking 11 It ivinp a will ” 
In liib judgmont the learned Judge siys tliiit to ill it tenth and put pr sis there 
was an absolute gift to Mamubai , that tbcHirsor s to whom the picpertv was 
given took it from her and not from the ti stator ti at Mamu hocime the owner. 
He relere to Theobald on Wills, p ^'12 pntl Bays that hohmson v Dv^gate, 3 
Vernon, IBO, and Btxonv Ohvei, 13 Ves , 108, weie cem s very like the pn sent. 
Their Liordsinpe are unable to agree with tl e learned Judge in hr Iding that there 
was an absolute gift The ease in Veinuri bae been quiebioned by a great author* 
itv (Sugden on Powers, 109,8tb Ed refi '■ring in a note to buckhnd v Barton, 
3 n. Bl, 136, and In re Mortloek « t7ust, 3 E and J , 456) And in Btxan 

.. ( 


10 » e. 


46C 



BAI MOTlVABtr «. 


|1.LR 21 Bom. 720 ^ ' 

the gift was to the testator’s wife " to be disposed of as she thinks proper 
e to be pud iltei her duath * it was uut a power, but a dispomtiou vesting the 
g whole interest in the legitee, but deferring tlie p'a^ment, and is dihtinguisliable 
ft from the present tase Further, it is to be observed that the declaration in 
the detiie is not consistent with tl ejudgment, which seems to require a decla- 
V ration that Mamu was absolutely entitled Motivahu appealed against the 
dterre and the appeal wis heaid befoio SirCaiHLES SaRQENT, G J, and 
BaYLII, J who >11 the loth Much IH95, ordered the [720J decree to he 
«tnended by inseiling the wo ds ‘ in existeiue it I ho d ite of the death of the 
«aid testator' in two cliusts of the dt( lee aftor the woids ' it piragi vph eight 
fOf tho said will to such person and confiiiiied thi dectee so amended Their 
^ Lordships have not before them tho reasons of the leiinod Judges for making 
this auiendment It is ubviuusiv inado foi tho puip isu of limiting the ezouise 
of the power, but it is open to the rbjucfiou th vt it inserts in the power 
words wluth are not in the will Tlieii Loidships propose to make a verbal 
variation m this part of the docioo * 

The question in the piosent appeal is whether such a powei in tho will of 
^ a Hindu is valid 

In ireemutty Soorjfemonpy D'^sset \ iMnobtmdfi) Mulliek 9 Moo T A , 123, 
Lord Justice KniCtHI liliucr, in delivering the judhii out of this Biud said ' 
“Whatever may have h m erh I eon cons doii d the stale of th it It ho Hindu) 
law as to the testamentary power of Hindus ovni then pi« peit\, ti at power 
has now ling been recogni/ed in 1 mustheeijn>. deielus touipJetdy osiabtished 
This being so, we are tosiv whether there is any thing igiu st j ubhc convouienec, 
anytbir g geneially mistliiovous, or anything aginst tho gen lal principles of 
Hindu I iw in allowing a te itatur to give piopetty whether by wav of tom under 
pr hv way of exetutoiy bequest (to b rrow terms from the law of England) upon 
an event wl iih is to happen if at all, immudiitely on the close of a life ii bung 
Their Lordahips think that time is not, that theie would be groat geneial 
incoiiVeuitoce and pi blio mibel lei in deny in,, such a pr wei and that it is their 
duty t> adviboHer M ijosty thit suih a p>wer does exist It apfieais from 
the report cited (p 129) that this h id ilso been iieid by the Supreme Court at 
Calcutt I In the previous part of thi judgment of the Board, the gift over had 
been held to be on a failure of mala issue of any of the testatoi s five sons at 
the time of the death of that son The piopuly was iir^t given to the sons as 
» joint Hindu family abso'uuly and the question whether the first estate could 
be only an estate fir hie did not aine Befvn this judgment it bad 
been held by this Boaid n Moo 1 \ H’y that the ixtent of the power of 
[721] testament iry dikpositiou bv Hindus must he leg'ulatbd by tho Hindu law, 
and sunsrquoiifly, in the judgment in A#<»i Petinb 6ahee \ [ia/indtr Pertab 
Sahee ’’2 Moo I A , 1, it is said fp 37) It is too hte to contend that because 
the UK lent Hindu treitises make uo mention of wills, a Hindu cannot make a 
testament iry disposition of liu pi^perty Decided cases, .too numerous to 
, be now questioned, h-ive dttetmined that the testamentary power exists, and 
tnay be txercised, it least within the bruits which the law piescnbes to 
alienation I v gift tnht vtv s' 

The h iilmg ease < n Hindu wills is the Ttgore ease, 9 Beng L R, 377, 
and L B Inn Vpp.Sup Vol, 47 It ib unnecissaiy to refer to the paiticulars 
of the will in thit case Two lules applicible to the will now under con¬ 
sideration are laid down in (lie judgment cf ^he Committee one is “ that a 
person capablt of t iking undpi a will must be such a person as could take a gift 
infer itvos, and, theiefore, must either in fact nr in contemplation of law be in 
existence at the death of the testator" (p 70). The other is that the first 
taker under the will may take fur hu lifetime (pp 66, 80). And it is srid 
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(p 69) “The analogoQS law in this cage is to be found m bhat applicable to gifts, 
and even if wills were not universiliv to he ro 4 atded in all rospoots as g fts to take 
effect upon death, they ire goneially so to be legirded as to the property which ^ 
they cm tra isfer and the iieisins to whom item bo tiinsfened'* These 
appear to tbnr Lnrlships to bo the limitB of the iiii.ljgy between wills and 
gifts *»ter eieoi whicli have been locogm/ d They no not aware of any 
authority in support of Ml Mavnt s c Mtcntion as tlicy nnderstoolir that m ^ 
the present case there would not tie sue h a transfer of | ossession to the person j 
who would tike by virtue of tbo p »wer as is nicessars to enable it to bo validly 
exercisjd It appears to them to fillo v from the hrst takei being allowed to ( 
have only a lito interest that his posse isi 11 is sullidont to oompleto the eze> J 
outory bequest whicli follows tlie gifi foi lifo Tbo result of the dseisions is ^ 
that, aocoTding to settled law, if the te-ttitoi here h ul himself designated the 
pers in who wis to tike the prapert> lo the 6 \entof Marnu d^ingtbildless. the 
bequest w luld b^good 

[722] The remaining question is whethoi Ins substituting Mamu and 
giving ner power to designite the petsjii h* ho’’will iicmtrii> to an> pun- ' 
oiple if Hindu lew Tncic is ai ani,lo.,y to it in the Iiw of adopti m A man 
may by will author Zi bm widow to adoiit i sou 11 him to do vvl at he had 
powtr to d I hiin**olf i id a il ough thme i>» I oit a tron^ uli»i as c bligatim, 
their Li dships think th it tlie Uw as to ad (ui in ili >ws that sue h a piwer as 
thit now 11 ques ion is nit )otrii\ to uu | rinciplj if ilitidu law 1 ? irtber, 
they think rh it tlie leasons w hi j h iv i le J r i a test i no itar' fi i ver beo iinmg 
paitofth Quid 1 la V ate ipplicahle 1 1 tins 5 > ver m I th it it is tlic-ir duty to 
hild It to hi valid But whilst siying 'nis they think they oui^ht ilso to "ay 
that in their qnninn, the 11 glinh iiw of powers is nut fit to ho applied generally 
to Hindu wills 

In ir Lorn ships will humbly adiisc Her Majesty to affirm M 10 decree of 
the^ppil ite Court with a nnriiy verhil van ition for the puiiiose of more 
cleirly c\piossiug the ev dent intmti in if the High Coutt Th it v iriaiion is 
as follows [ isteal of the lot larition cintai el in the d erte reliring to para- 
grapi 8 of the will and of ^he ilectiralioi lelitiig to the t stamentuv power 
given to hiplamtitf Mamuhu by pira napli 18 il the will insert a decl iration 
th it the gifts cont lined m tlieso paiagraphs ii"peitivoly to sueh peisons as 
Mimuhai may direct by miking he will aie vilii ,.tlts sc. far as the simomay 
bi directed to be delivered to persons who weie in e\ sf« n i, eitlioi actually or 
in conte DtIdtuiu of law itthedouh of the testit 1 lithi Lidhaoi ind not 
fui’tlier or o herwiso but rl at th s Court can it it I d itli not detuiinino upon 
whom thepnpeity suhj ict to sui li piwois rospie tin 1 will devolve if and so 
far as such powirs are not vili lly exeicisjd Ttu ( luits below hive oideied 
that the costs of all parties as h d ween solicit it an 1 client shoull bo paid out of 
the estate of the testator, and their Ijordshijis m tki a like order as to the costs 
of this appeal. 

Decree affrmed 

Sol eitors for the AppePant —Messri Viun an I T att y 

Solioitoia for the Baspondents —Mt.ssrs Luuy and Hatt 


NOTES 

[1 A gift in favc ur of a person who is )■ > < ne i»t ixiHte<iice under the exerriae of a 
power elo miy bo valid if that poniin wis n ottwis c uupi te it 1 1 uki under the gift 
For example, s gift |or bequ at) tia ptrs 11 11 • v 1 . 11 e it tb diti d thi gift ( r diatb) is 
vilid th lugh ha might <1 q lira o lly long ii n if rvirii th it q iilihciti in win h entitles 
him thereto —(1905) 35 Mid , 86) (toa by sut cqnciit td pti n| (I )I0) 15 C VV N , 66 
13 0 l< J 35 ( gif i to u>t/*of a son, a biohd ir at the time) (id06) S Bom L B , 9 il Ses 
also (1906) 80 Bom , 477 
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ft'** 

1 9. The Hinda Law of Fcwen m not the eamo as or eo-extensive with, the English Law; 

'aooordingl\, where a power of alu nation was conferred on a limited hur, the English Ltw 
of Fowifh was not appliid. uid rihenations mtde by her under it were bold to enure beyond 
^her life iiiiit, in (1914) 12 04.1 , 5Cl 

' 3 In (1909) 37 ( al . 12H F B . overruling (1897) 25 Cal., 105; (1901) 29 Cal., 2C0, and 

diet * III (J90s) 12 0 VV N 809, it was held lb tt a power tu be exerc isid in favour of an idol 
to citne into cxisti nci w is valid 

4 Tbi ITiiboiii F rsun rule in The Tignre Case was inodiijed, by legislation, in the 
tiiiidu Dispositii nof Pr perly Ait, 191b 

6 As regards alttration of d ino me also (1901) 29 Bom , 306.] 

[728] PRIVY COUNCIL 

Thr 7ih April, 1H97 
PitliSI NT 

Lords Watson, HuDHousit, ani> DAVh\ and Sir R Couch 

- « 

Rabiabai and rbbors .Pditiouoii 

and 

, Mahoiiiud Kmul Kliin and otliera . . Objoctois 

In tho niattnr of an Appoal fioiu the High Coutt at Bumbay. 

Ptivi/ Couneu - Viacom—Pelt lion to risU,ie an apptal — 

Turns undu ii hieh it was n stored 

Undei Bull of theOidir, in 0 >uneil sf itili lune 1851, in appt il wisdi.missed lor 
want f piosiiuiioi’on lb* Stb () tiber 1896 The record bad teen riifived of thi ISth 
January 1896, iiidsiixii then iin Ups hilbentikiii The deliy hiving bren expliinid, 
and the i luse of it < onsideu d suih unt, the ipp* il wis restoied to the file, on oouditions as 
to 0 ISIS, and on soeunt v to h i givi n in Engl in 1. 

This was a potttion prefuriod bvRibitbtt, widow of Amir Baheh Mahomed 
All, in wliirh his sinsjiiiiel, relit ng to in appeil hitwoen the petitioners and 
Mahomed Ism ul and obheis Tins ipvieal had been dismisstd fur want of 
prosocution 

The )>etitiun set forth that ou the 7th Maich lh93, the buit brought 
against th« pntitionei? vv i>- disuussnd by i he di trio uf the High Court m its 
origin il lurisdietion, hut on h| ihmI dccii'ed h\ the \ppelipn High Couit on the 
13th O tohoi 1S9{ An ipp'ilto Her Majesty in Council wae admitted on the 
13rh Apiil 1^94 Theiieord w m lecoiied by the RctUbtiar of the Judicial 
Coini ittoe on the liOtli J inn irv 1H96 No slops having, .liter that, been taken, 
1ms uipeal was, on tho Hth O tolun lh96, dismissed for want of prosecution 
undii tluittims i.f Rule 0 of tin Oidei in Council if the 13 th June lHd3 The 
(xplnnatinn ol the peiMioneis w, ^ that the delay iiad taken place owing to the 
llhioss ot Malionied Ail Amir Sal i h Kowai, the manager of the aSairs of the 
famiK ot wliuh tlie appellants wen mm hci*-. 

J* Ml J L Mayue loi the P*tutoners relied on this manager’s affidavit, 
and lefenod to Hajah Pfednt llossun v hane( Zahooroon Nissa, ilhil) i 
Moore’s liid Ap Ca 441 , lipnee Ihijobutter v. Pertoub Sing, (1860) 8 
Moore’s Ind Ap Ca , 160, and to the practice of the Judicial Committee by 
W. Maopherson, Rsquiie, p 100 

Mr T Ihhton was heard for Mahomed Ismael Khan, the first respondent 
^ on the appeal, on the objection to the petition. 

£724] Their l^ordships held that the appeal ought to the («re) restored upon 
oonditiun, (1) that the petitioneis do deposit in the Registry of the Privy Conncil, 
withir four months from the date oi Her Majesty’s order, £300 as security for 
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oosiis , (2) that the petitioners nay the respondent his oosts of opposing the 
petition incurred m India, his oosts of the dismtsjal of the appeal, and hie 
oosts of opposing the petition in England 

An order in Council to the above ettect was made on the IBth Ma:j 1897. 
Solioitors for the Petitioners —Messrs NicM, If mitty and Oo 
Solicitors for the First Bespoudent —Messis Hughes and 'sons * 

( 2t Bon 724 1 

0RK,1NAL CIVIL 

Ihf 9ih July 1S97 

»*K1SSI NT 

SIRO PARil4N KT CHILPTDSIKF AND MR JUSlICP STRACRJ! Y 


Tullorki'haod Harnitn and mother fQ i|,(aal DifanUnS) Appellints r 

versus 

Gokalbho\ Mulch ind (O ipinil Plaintit*) Rasp in lent 

RegislTilion — ^utl to comp I repstta mn — the tm nt ref tring to another 
dooument— Tuo document^ u hen rigtsftahU as i ne Duti s (f linpsiiar — 
Furihet period foi pn senfalK n ailou d ly tictwn ittf hiy sDa 
tion Alt —Ixiqistfation A<t (HI of I •>77) Se s it 77 

Ihodcfcndnits cuiultd «ii I d Iivtn I tw 1 uimii s A ii 1 1 B t ih pli i iR —A being 
an agreement If tqnitabl ml 1> m i^r ni nt iliit tli v lili d fcndtrl*i) would 

regi Li r 4 »id d ill thing ii irv ih r f ir in 1 in iPtii>li]«dt <1 hO l piv wbat 
ever tht pi ill tiR cmld eliim nil Ici V il Ibid b n i f, ter 1 111 pliiiitR btiiu d an 

ordir f r tlio icgistrati n i 4 but I iile 1 tipr s ut I i i r „ tiili i wibh u thirty Uys iftor 
surh rril(.r as r quired by eoitiin / > f tb R {,i trit n 1 (111 ( 1^77) i 1 1 whe i b did 

present It rogistr itiou wts c list ju iitly r fu J H ul n nth ’ idp IPf t ngistriiim, 
with A an iniicxuri. t it inlitwa i r pil'd tipi>mit ftp i ill> u il r seit n i!< of 
tht Regiatrttnii Act The R gistrir b \ t i, icf t d t r p st i B ii lb gr unds (l)that 

without A then would be ii thing t sb w t whit i p rl\ B r f rr d iii (i; .hit to 

register A as an annexure 1 1 II w ild b cuilrtn t ibo j vi i ii of sect on 75 which limit¬ 
ed the time for rcgistratiin tc thirti dii The plan t R il cii br upbt lbi>> suit uiidci Motion 
77 praying for an order fi' the i g stri i ii of 1 w tb it \ npi i ii nt \ with ii thirty 
days from the decree The Divisi n Ciurl uiidu the order t priii 1 f r On ippitl by the 
di fondants 

(721) f/rlcf tfait the deer c ordi nt g ihi r gi t iti i II wi r'nl Tbit document was 

a mere personal covinant t) do i Ctrl iiti a t w tb r f nil t i part cut ir d oumciit Ihere 

was nothii g on the face of it to chow tbit tb tc inpiiM g d tnincnt rt^ieired t> in it 
related to immoveable propcrty The rogi-tcring cRic i w uii tra\o) ut of his fiinciions if 
hr were to institute an enquiry as to whit w is tiu uitiirc of tb document rcfe'riJ to 

When a Begibtrir has directed iind r oi^ti in it th it the d icu it nt shill bo a copied for 
regibtration the Court cannot inquire undtrscctionsi i7 in(i71iiit the propriety of that 
direotion • 

DuryaStnqhv Mathura Das TLB f> All 4G0 ipp i ed c f and I dlowod 
The proviso to section 31 allows a furlhtr p ntd of fmr ramth (in addition to the 
four months allowed by section il) within wh oh ti ippoar subject to the conditions set 
out ID the proviso 

/fsid, also, (varying the decree of .h l»«flr C nrt) lhatdx,uraent A hull mt be 
copied as an annexure to dooument B li document A were in the nature of s schedule ov 

* Suit No 251 of 1836 Appeal No 933 
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fikppeodix to dccnxnent B, tbtn Iho two doiomentB cruld bo registered as one; but rr they 
^Appenrrd to bt two distinct documents scpiratily si »mpc 1 aud executed for different obj cts, 
■fthky could not be so registered Thi Rtgisirar htd no power to inquire wb it dm uitu nt was 
''fefnrrtd to in the document he was asked ti register If be could nut ngiater the two docn 
,iueiit8 as one, neither could the Couit do so uiidi r sectiuii 77 

“.Appeal from Fulton, J sen I L R, 21 B< m, 09 

Suit under section 77 of the RegisbiRtion Ait (111 of 1877) toiomgel 
registration The plaintiH piHNid hn diitctimi that a ooitain ducunaent 
(Exhibit B) with its accotupduminrit (Exhihit A), both of which were annexed 
to the plaint, should bo legisieieil in the ofhcu of the Sub Registrar within 
thirty days of the passing of tlie deett'e 

Exhibit A was dated the lllh lanuin 1K95 and was an sgieement of 
equitable mortgage of certun lands foi Rs <00,000 to the plaintitt signeii by the 
first dehnnant for himself and as attorney fur hisiither (deiend wit No 2), 
'and b> une Motiehand ilariMth 

Exhibit B, wiiioh was ilso signed hi the fiist defondint fur hmisrlf and as 
attornuv foi his fatliei (ilcfendant No 2) and by the siid Moticharui IIainHth]i, 

' Was in the following form 

“ Wc, nariiithji Bupiji of Mirwir ‘lud lulltkchaid llirnitibji and M>ti(baiid 
Harnathj , of Bimb»> igroo with \ u C> kiill li \ Mulch nid of B mbiy tbit wc. will 
registir the ucompaiiM ig dniuiiunl' i requirrd t> thi ltd im K*gi*<triru>n ^ct lf‘77, 
17211 audhbklldo ill a> U md ibii gs i cus iiy or ixpcdciit ih r'^ir <ui, in caw wo fail 
todo BO, wo shill pit wh itcvir V 1 1 irirlo ii uni rtli ici iinpanving document if the same 
had bcin n gist end -Diind 11th J iim,r> ls% ” 

Ruhsfquentlv tc the execution of those dopifnents the pliintiff lodged 
Exhibit \ alone for logisti ittoii and aftoi sontu niOKulty in otitiining the 
necessary adiniss'on of ext eiition tiom th* dofond mts and Motiehand he ob¬ 
tained an oidoi froiii the R f^istiai tot ifq iigistration lie, howe\>t, failed to 
pfeaent it again totlio R ili Rogisliat for legistiati m with n thirty days iftor 
that order (see sictim TTi <f the R*gisti ition ActI, md the Sub Registrar 
accordingly refused tc iei,istoi it wiioii it w is piosontfd 

On the 9th Septi iither 1805, plaintit! lodged ilocuinont B, with A ns an 
nnnexuie toil, in the ' llii« ot tlio Siih Rt,,n.ti tr to he ngisteud and the bub- 
Begistr ir, htii'g autl oi /id t ixoici-i tie pown if the Regisiiar in that 
heMi ^GiVftnnifnl Gazi tt( lhh7 I’ait 1 p 9S0) u copied B for rigibtration 
on paynicnt of a ptiiiilv umhi s ition 24 oi the Rcristi itiuii Act 111 ot 1877. 
Alter evoral attempts to piocuiotlie itte ndance ol ihc executing partus lx f< re 
the Siih Rcgistiar the pi mitift fin iIK g t M > ichand Ilai ii ith to admil • xe< ntion 
of doninipnt B before tho Rnh U ). sti u,and it was icg steitdas Hgwnst liini on 
6 *h lannaiy 1896 The hist di fcnoai I TuliocLchand ippeaud on the 7tb 
Janrinv 1896, bifoio •' « Sob Rigisti w hut declined to admit execution and 
j^^pegisfnition of B was thciHi ue letuhed tisagiiii l him on the 8th .lanuary 1896 
. Tit plaintiff ipicaltd on 25ih liiuiix 1896, to the R*gistiai under 
I Iboctiou 7J of the Revibtunion Act ill ol J^'i? agnnst this refusal The first 
defendant n mswerto a sumtnons issiud hy thi Registrar *Bppeaied with his 
solicitor httuii I ho Registrar on 25t() Feh’uary 1896, and admitted execution 
ot document R, but raised < hjec lions to its legistration, and on the 9th April 
1896, the Re iiar lefused to ngistei it 

The followii g weie the reasons entmd by the Registrar for his refusal to 
register document B — 

“ The agreemeii* is nf the Mniun dito and refers to the same property as the mortgage. 
Under Uese oiroumstauoes is the agienment sufiicuntly distinct from the mortgage te 
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c( n8t)tati> a separate documfent 7 1 find the following obj otinne to oonsider the agreement a 
eepariti ditnment — 

[ 727 ] " 1 If the mortgage le tr it^l is a s piritc d'lrom nt tb re le in the agreement 
DO (Mdcme to show to wha< priperty the ogrei meiit ref rs 

**2 If thi mortgage le rercriri iii ifai rigistrituii )> k is in annexurc. to the igree« 
ment Muohritord will cnnetituU ir gi inti n if Ihr m r g g 

“ 3 If by this mriiisthe niortg g( is neister d i w 11 mke f ti foroi the Ktipnlition 

oontiiiK 1 111 Molioii 75of the B gisli ti n Ail tin tli per 1 of p ih ntati n f r ngi tra> 

ti 11 sh ill be limited to 30 days ' 

Tho suit taas heal<i is a slio t i luso hv hni lO'^I 1 who In Id tl it B b ing 
a rogistrable doc ament, and hiviuq h on clul\ ( s rited am arc piei ouf* tto 
be regishrod, dotamont A bem^ c ipmd ih an umicrute sto I L E MB m 69 . 

The dtftndantH appealed 

hoi iriicn {wiih Eiikp iitclc) frr A| p'H *rit Dcftii art ) —FI e to I iwing 
aiitliontie wire refened tc Alistnnt r Mitd II \ \t{htin Das J L R, 
8 All , f) Durqa tnih\ Mnthiita '>ii 1 Ij U b Ail 400 Jn ih m ttiro! the 

p UhOH (f hi h ^aih J L K I \ll liH | 321 Mrixwcii oi S i utes, 

pp 171 17*1 Heaisti iti n Act Mil ol 1K77 ciiomh 21 94 It \uhan 
Nitsya \ hoA Mahomed I L B,5Cii,‘'20 

Vatjhtrson (itfli Yci/c/ \ li c itci fr rcr 1) f i tit Ec'^^ponl iit (llnnt* 
iff) H c ted ''hama i haian />cis i Jneiin /All R 11 ( il 760 , 

■WilIiHins c n Ijxccutois VI I p t6 Bt "iwn on Piobatt | lOS 

Farran CJ -Tus u n mtoilf niiliodinc rf Mi hstu Ft LroN 
passed undti secti ii 77 of t e R i ti iti n ^c III f 1 S 77 ) dirt ii,^tlie 
d cuiutf inaikid Ijxhibi B in the s lit t> h* 41s M Mtn h i ooi irinenfc 
m iiko I Ij I ibit A in the su r s ami x ii 1 tlis c 

The first qm sti n wm 1 mi I iF m 1 wh fh tlio le re d rocting 

Exhihil B to 1 ) I iCr,is or I Is 11 (f r (111 1)1 t I it E\l lint t >,|] iH ha 
rcgistere an im nn xurc to it st i Is up 11 • It tcifcf ui Is 

Lxmbit B wliK h IS vMit*i 11 un ei it 1 uns s iiiii|if<r sinthofoJI wing 
teiriiH Wo El un ithp Rill iji f Min ir n I Tulli c k lurid II in i Ip and 
M ficliaiid Fliiiutl] f B nl i\ i„rc \ill \ 1 (j kiilb \ Mulciiand of 

Bomb \ til it VIH will [ 728 ] II 1 t r ttic a ( I iiMi iicniient i>. lequiieri 

b\ the I dun Rigisti iti > \ t nno si ill i i 1 ctsn it sui\ i ,i(h 

ent till lef n ind in c ise vac t iil t c s w< sh li ) iv i c \ 1 \ ni c m c I nm 

undet the iccompintu g doc unic tii is il th i li 1 1 h nr isioi d Thu 
instiiiriitii t heirs d ifo thn llth 1 11 u 1 \ l^ 0 -> It is i of it si iitcd rh 1 tho 
aceiinpainni,? d >curavnf releiI 1 t 1 in '’'chil t i, rh licnnmi Lxli 1 it A 
Ttie latter m an (quit ibii m irt igo b> w v cd I 1 si ol title oetds of a | lece 
of F rondari lind in Bombay The 'oun lu s iii 1 cU^i ip 1 1011 of the land 
appear on its f ice. • 

N w with le’aid to th( agteemeni (I \ ilnt B) it appeirs to us hi be a 
personal agieimont on the parf of the sigin m to it istei 1 tertain s|Hiified 
dor ament, and m default of c oing so to j u 1, pc cih« d sum It ciur ot in our 

opinion, he considered 11 na 1 It cum iit cl ir„ o 1 11 iio\o hit piopcitv” 

within the mcanin{,of spffum 21 of the Km tiili i 4 ct It is irneitpusonal 
covenant to do .particnlu act inrcfiiuici to 1 laificilii dorumiiri It does 
not either 1 »elf ueate declare Bssi.,n limit 01 ext nguish an> right title or 
interest in immoveable proportv 01 pur it to do so r 1 dois it cn ite i right 
to cbtain another doiument whuh w II when cxecu od hive that ofiect It 
would we think, be goifig too far to hr Id that I cc luae the docomenb whuh the 
Bignatones have covenanted to execute lelates to immoveable property, theiefoxe 
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Jbhe Mgrfieioeat whiob contains a covenant to register it relates to immoveable 
property. If the covenant had been to copy or print the document, it could not 
have bean argued that it related to land. A covenant to register it appears to us 
-to stand upon the same footing. Therefore we come to the conclnsion that the 
decree directing the registration of Exhibit B is not erroneous because Exhibit 
B does not contain the particulars prescribed by section 21. There is nothing 
on the face of the document (Exhibit B) which shows that the accompanying 
document referred to in it relates to immoveable property. The registering 
officer would, we think, travel out of his functions if he were to institute an 
inquiry as to what the nature of Exhibit A was. 


It is, however, objected that the Sub-Registrar directed that on payment 
a fine it (Exhibit B) should be accepted fur registra-[729]tion after the 
(lapse of four months from its execution without inquiring whether the non- 
' prasenta^uon of it for registration within the four months was owing to urgent 
, necessity (whatever that may mean in this connection) or unavoidable accident. 
Thu defendant did not prove that the document was accepted without inquiry, 
• but he tendered evidence which he alleged would have shown it, and such 
evidence was not allowed to be given. We agree, however, with the ruling in 
. Durga Htngh v, Mathura Das, 1. L. B., 6 AIL, 4G0, that wlien a Regisiir ir has 
made a direction under section 21 that a d >cumeot shall be a'^cepted for 
registration, the Court cannot inquire, under sections 77 and 74, into the 

- propriety of that direction. If it finds that a direation has been given by the 
Registrar, it will assume that the Regi-^trar gave the direotion on grounds 
which seemed to him to ha sufficient. When that direction has been given, 
and the fine has been paid, it appears to us that " the requiraments of the law 
on the part of the applicant " have been complied with. No obligation is upon 
the apolic-int that the Registrar shall properly perform the duties of hisoflice. 
If the Registrar is willing to direct the acceptance of the document withr>ut 
inquiry made of the applicant, it is not incumbent on the latter to assign the 
reasons for his delav. In this case, h iwever, the wrir,toa statement of the 
defendants alleges that the plaintiff did explain to the Registrar the reasons for 

- the delay, though it g les on to allege tbit the reasons so assigned were false. 

As to the objection that the plaintiff did not, as required by section 34, 
appear before the registering officer within the extended time allowed by sec¬ 
tion 24, we think tliat the proviso to that section (34) allows the applicant a 
farther period of four montlis within which to appear, subject to the conditions 
setout in the proviso. The section is not a lucid one, but that is the meaning 
whii-n we gather from it. The imposition of a second fine appears to provide 
' for a further delay over and above the delay condoned under section 21. We 
. think, therefore, that there is n« ground of objection ostahlisbed to tfie decree 
f so far as it directs the registrnti.on of Exhibit. 

|. [7303 Whether the further direction that Exhibit A is lo be copied into the 

register Hs an annexure to Exhibit B, gives rise to different considerations. 
' The plaintiff owing to delay failed in getting Exhibit A, when presented alone 
for registration, registered. That oircumstanoe alone would not, we think, 

' stand in the way of the plaintiff getting the combined document made up of 
Exhibits A and B registered if the registration of it as a combined document is 
not open to objection upon other grounds. The question appears to us to be 
purely academical, as we do not think that it will make the slightest difference 
\ to the plaintiff's rights, or the defendant’s obligation under Exhibit B, whether 
4 Exhibit A is made an annexure to it or not. Whatever rights the plaintiff can 
enforce under Exhibit B he can enforce whether Exhibit A is or is not copied 

6 -out in the Begistrar's book. If Exhibit A were in the nature of a^sobedule or 



kashinath sakharam EULKARNi V KARA &0 (1896) lX.R. 21 Bom. 73l'| 

Appendix to Exhibit B, then vre think that the two documents could be 
regisrerud as one, but to iih they appear to be two essentially distmot 
documents separately stamped ml executed to etfeot different objects. Tf the 
Bigistrsr could not register them as oned icumonr, neither can, we think the 
C mrt do so under socliou 77 Ciuld the R g strar do so ^ We think not. 
B ifore the Rigistrar cm regist ir t vo lucume its as one we think that they 
must hooonriected togethei hv lefe ence ml thus moorponited into each other. 
Wo think the Registru his ni jo wir tc inquire luto what is the separate 
document to which the document which he is ^sked to roMster n fere Thus 
for oximple if the agreement were to repimt the hook or copy the picture now 
on the table, the Registrar oiuld not rogistir the hook or the picture as part 
of the agreement but if the agreoino'it wt m to lepiint tl e h jok mnexcd to the 
apieenient, or to copy tlie picture of which a photo wis mnexed to the igree» 
ment, he could do so If oial evid >nce his to he alduced under section 92 of 
thoEvidencd Act to sh iw wiiat the ureirnon* ielites to, we rhn k that the 
Rf^gistr ir IS not authon/od to t eke it Where the h jok t > ho icpriuted h nut suffi¬ 
ciently desotihed, a dispute might iriso as to whit the ho ik to he reprinted w is 
Surely the Rigisti ir c luld not be c ilidoilos ttl i the dispute Ills lu*y should 
be confi led tJ isceT lining wlie hei tliu igreeine it wis executed oi nob, in I sliould 
not [7311 he extended to asceit iiniag vvh it the siihjei t n ittoi ni the agreement 
cciiisisted in If he can in ike the inouiiy when them >s nc dispute we cinnot 
see why ho should not lie it lih ity to mike it when there is i li-pute 
Nentherdutv is imposed upon him by the \c t Sect o is J4 and Vj dehne and 
limit the extent of his dut os ltd los m t seem to us that u makes ui\ differ¬ 
ence thit the subject matter ot t o ajiuonient is im tl c r d jc unicnt, ind tint 
the agreement is bo lu istei it T'le only c nnecMon between them is tint the 
one IS the subject uiit*'et oi the ther They ire in no sense one docuinenfc 
Wo think thoroforo that the deaiee ought n it to havi iuected th it Exhibit A 
rihuild be rigi«toiod is ii anriucuic to Exhibit B, ind thit to that extent it 
should be varied 

Den e ^'irt(d 

Atto nevs for the Apjielhiit —Messr*- bfon j and Mm 
Attorneys forRospindents— Missis tihinhanku and Kiiaa 

N0TE9 

c See also (190 JO icm 01 (1 KIO) T 1 R 21] 
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APPELLATE C1\1L 

The lith btlruaii, 7s96 
IRISINI 

Sir C Farrar, Kr, C'liBr Jusnci, and Mr .fusTic l Parsons 

Kashmath Sakharam Kulkirni (Ongmil Plimtitf) Applicant 

ver^iui , 

Nana and anothei.(O igmal Defend ints) Opponents * 

0ml Prooedure Ooh (Act XIV of Ihs') occ 62 ^—Biqh Court, tnterferenae 

by —Maml Udar Juri sdtetton 

Theplaintifi «ued in a Mimlatdir’s Omri for poisessioD of ci.rUm land, alleging that 
the defendanta hold them under a leaae, th< time of which had expired. The Mamlatdar 


* Application Ro. 209 of 1895, under the Extraordinary Juriadiotion, 
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if ^ 

found tbf* fXK niton of tbe leuo provi d, hul held it to be colourable, and that tbe defendants 
did not h Id under it. Ht, tbtitforc, r jecitd the plaintiff's claim The plaintiff applud to 
tbe High Court in its exiraordinan juribdiclion and cbtaineda rule to net aside the ordir, 
coutendinp that the MainiHtdar h «d no jurisdiction to det ide that tbe lease was colourable, 
end that ooglit not lo hive adnntt d tvidcnce upon that point 

IJfld (diMbarging the rub) that thf mattir win not oni for tbe extraordinary juiibdio 
tion of tbe High ( ourt uiidtr st ti i 622if tht Civil priic»>dun Code (Act XIV of 18^2) The 
Maml itdar b id not nioliiii d j ri diction 11c had cniiHidercd the miterials laid before him 
andbidcinuto a com lusiou. 'I'b it coni lusion if crroinoiis ought ti be ccrrccted in a 
rtgular buit and not b> m ipplicttiun ti ihe High Court under siction 622 of the Civil 
Pnridun (*<l« (Ail \1V of 1H82) 

[7d2j Aiplk \1IUN undo] thfi riigl) Cduit’s t xlruoidin iiy juribdiction (section 
622 of (lit Oivil Pin ((hire Podn \it X^^ of 1882) against the decision 
of Han Sal (li Aiir H|i G inthh Til k M miliitdar < i Nipliad. 

Tluj liaintiti buetl tie rlelenimuts in tin M milafd ir’s Court to recover 
possession of tertiiuj iind whuli (tie alleged) tiu dittnduiit>> held undera lain* 
kabulava'- (leise), the teiiii ot laliuh liaii expiied 

Tfi( M iiiilatdar found the ixi cution ot the )i ihulavat proved, but rejected 
tbe oiaiin liulding that the kahiilivat vtiiiiKioit (.olouiahlo, and that the 
defendants did nut hold undei it 

The pi I ntitl ipplitd i i the ni„li Couif m dn its exfiaordinarv jurisdic 
tion and oi t nned a 7ulp ni<>t t > set asuli. the order oi the Mainlntdar on the 
gn unds aim) 1h it the txi eiition of the kahulitat heiiin idrnitted bj the 

defei dii'iis, the Maniiatdai tnd no fuiisaiction to ti\ ttie question of its being 
culoiiiHhle nr otherwise that he ou,nr to have held that the defendants coulil 
not dispute the plAintiH s title ind tint he sluuld not hate admittedany ora) 
evidtnee to ronti idicl oi tint the ttims of the kitmlavat 

Mahailto It Chnvhal apieiied foi tie Apfletnt (Fiaintitf) in support of 
the rule -Tlie kihulayat sued on beii g adniitfec) and held proved h\ the 
Mamlatciat, it wis not open to him to go into othoi questions— 1‘atel htlabhut 
T Jla>q>xan 1 L L , 19 Bom, 18l, nor loiild the defendants impugn the 
kabuliiy d as ci 1 niiahlo The A1 t I itd ir li ts eorisioeied points which ctn be 
deteimintd only in a rft,nlai eivil suit 

TI ire wiis no uppetrince toi tl e 0|)j oneiits (Defendants) 

Farran, C J In tlm rase llu Mmlatdai li is come to the concluston 
that the (lefonit int i nit m ins isc,Kn (t the Iml uiidet Ine lavnt kabulayal 
upon which the |>] iintifl n lies i pio»ir>u the defendants'tenancy and its 
teimmatuin'Mthin six months < | suit Upon this iiiidmg of the Matnlatdar, 
his ipisii n tl) it ho cinnot dnp "-tss the lefond lUt is correct 

it lias hreii aigued hetoie us tliat tiie Mamlttdir h «s wrongly admitted 
evidinre ind tli it upon the e\ i leticu and admisBioris [7333 made befor/ ' i he 
was Ixuiid to eoue to a dilleitn* conclusion snd to hold that the de| ants 
did hold the tand und* " tin /ai > t Kabuli\at oi at ill tvents*!Iiut the doiendant 
was estoppi d fioni saying tint lie did not That is an argiitnent which 
could pioitih ho addressed to us, s Couit of appeal, if an appeal lay to this 
Court but wi think that vvo ought not, wlun otii extraordinary powers under 
section 622 ite invoked, to ex^rino them in such a case The Mamlatdar has 
not decline d jiiiis lietu n ITe has conb’dered the uiaterials laid before him and 
has ootne to t conclusion adveise to the pi untiff’s ease Thai oonolusion, if 
erroneoiib, ought we think, to be corrected in a regular suit and not by an 
application uudet set turn G22 and esiieeially so when no sabstantial injustice 
appears to result fum the Mamlatdar’s decibion We discharge the rule. * 

" Rvlt dticharged 
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NOTES 

[ Bee also (1909} BIT 013 (1 )03) P B , IJ, (1001) P L B , 80 ] 


21 Bom 7aS ] 

APPELL\111 CIVIL 

The I'^th Fthntary 1S96 
Pki M 

Sib 0 Farban, Kt Chijf Iustki and Ml Justicl Sibachbi 

Yesu kom Krishna Solar and auoDior (On «iu il Dotond id»s) App< Hants 

Sitaratn, son and heir of tho oecHasel Cxoviridii butai . (Original 

PlaintiH} K)sp ndent 

Bombay llnedttary Offieos Aet (Hem \ei 7/7 f / I ■^/4) Vc J I” -/I nmdtng Act 
[Bom AHVoflHSb)i ' Uet Imni) ihce —\tllafe%uto Hindu 
law—Bombny Goiernment L wit tmi Vo OiA of /SS^ 

The dutio with which s tioii 4 ' th L mla> Hri lit^ri ORl i Vet (K ai Act III if 
1874) d( iN ire confined U dut i i whi h (i vernm iit is ( t (, ri^p nsibi f r the. idmiuii 
(ration I f thi ccuutry a dir < i.l> inlcrt t«. 1 

17MJ The d Anitic i> f ht.rt.litiry Ih d b n i <it nd t dutie of a r irp nter, 
which thiugh Ubcful to tbi vilUg cotumuri ty u ii t matt rv w th which CTivcrnmcnt hie 
an> direct ccncLru 

Held thcref re tbi the \ (Iif, eutir cirpciiir)d s nctVi Id iii heredittrj ffi.ee ” 
within the meaning of lb it hot t n 

Second AlPI aL ftorn tlie ) tsun of S Tuoie D'«titct Tudgu of Sitara 
con it I nil I If, the do too of Rio ‘siIkI S S W *li S hoi liti ito f il’ cl Iviiad 

•Sf nd Appi il N 1^< f’t-tj 

T Scotion 4 (f the P n biy H ifditin Ofh ( Act (I n tit JII f]h7t) — 

(IV) In this V t unit s th n tc s mithii g r )ipi t in th s itj t r t st 
Wit n pr^irty ihi ms th m v ibl r i ni i ibl pr p rtv I 11 ] i 1 d 

lor providingnniuiieritiui f rthi piif rniiiui. ct Ltit du y ipiirioiiif, t n h r d ii y 
offcf 

It incliidcH I right to 1 cu tcniiry ft r p i (u t s in n ri cr ii k d wh ihcr 
et fix d timib or othcrwi t 

It inclu If b cish piyru rit in idd t ntith rgiiil vi ti pr f i v mil v i n arily 

bv (nvcrnmitij aid hiilj it itriodicil 1 on I h it n rr w tl i v > 

H reditary cfTici ’ mcirs c\ ri cfii c h Id h<i i( i ly f r t) j r' iii i c f diitm 

onnnictid with th( idministnti n r c 11 t li n i th {i M iti r w tl t) ullage 

police cr with the ictthm iit f h ii lirtsn il ni ti i 1 \ I i in n i it i 

the t\pr ss] III iiichides such ill it ii whir thi rv c c g ill) ipp r lining to it 
have oeabed to bo dcmmdtd 

# , « • * • 

( Amending Act (Bom Ai VoflhBf) Biitnn 2 

livi ry fimile nil mbi r of i w iiaii fiinili tl r tl 11 tl wi i w f tbt 1» t m ih owner, 

and every poison claimi I g thnigh if* male eh IJ 1 i h ). i d ii tl i d«i bi ci bim 

to iny waUri or p irt thcrcc f cr inicri t thirciii 1 Uig l> ih it i ifoi tl < date* 

when thia At t comes into force t every mile it i il *ftlu fin Iv q 1 fi d t iih rti such 

watan or p irt thereof or iiitircst thii m 

The It tircet of a widow m any witin r pi t thir t sh ill it 1 r 'hi tiriii of her lift or 
antil her m imago only 

I Bombay Government BtacluIIIu N 1- i lb‘-2 — 

^inbay Act 111 of 1B74 dccB not appeir t I ifflciU t v Uif erv i t< useful 1 1 the 
oommuiiiry All the sauads gnntcd ti iillig rvmt i iftl 11 tin villig e mninniiy 
prohibit alunation of thi premerty l> whiih they i lit* I nl r tin t riiis f ihe sittl mint 
land which <Hases to be fa Id^as rcmuncrati n 1 r irvi i to th villigi c numanity miy be 
ceeomed (VenkatraoN Commentary t j th II < ditary Offices Act p lOG) 
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lif 

’’ The plaiDtifl sued for possession of certain service mam land, alleging 
biroself to be the netirest male bin of the last holder ol the said land The 
service foi the perlorniance of which the land was held was that of village 
carfM utei 

File plaintiff illegHd that the land in question had belonged to bis cousin 
yam iji bin Sutar, who died in 1UH7 leaving only a daughter (deleudant 

N) 11 who was in p issess on He cl tuned as the nearest male member of 
the walan family to he cniitled to the itnd 

The Subordinate ludge held thit the plaintiff was entitled to the land and 
passed a decree in his f ivour 

On appial bv the delendantH the ludge coibiinod the decree The 
following IS an txtiact fioin his ludgmunb — 

Wnh rigird t issnn Ni -t (tt th pluntiff (.nUtlol tt mhent in prtfeniKe to 
defendant No 1 7 ) I find that under Motiru 2 (f \ t V if 1SS6 whit a amends Bombay 
Act 111 of 1874 f mtifs fthir ihtn the wii w ol tue Itiii mtio owner tro lo bo 
ponlponid t^ m tl s III r giird ti sucu i ii t) wutii p'up rtv Htin lil is admittedly the 
nearest ni It reUtive of thi let 1 Ytiitji till is th r f r tmiil d to inotrit the 
proptrly III pnfirtnc) t dtf uitnt tiu d uf,ht r f thi d tst 1 On thisi gruonds 
1785} tfai Gill (t >rhs r fu t i ti rtgi i r iIk i tin f d fin] tut N In Ibt wttan register, 
and the pli ntifl s iiintehis L n ittrd i p t flht 1 etrl wt tndir (i x.h bits 28, 

3J) It IS ( iiliii 1 thi lb d tib tiiij h iv oi uri 1 lit r tbb 4iii nlng \ot 

oanu iiita f net tht dtUudtil right f nth r rtn wt i t II nl t it thisi nti ti ri is 

anttnabli A t\ f Hftf tin nt 1 i ti Itiiun> 1SS7 whti t ti i diU tt> igi 1 in the 

pliint if y tinij dt t h I Minb IS 7 7bis t ttnin nl i ii ( ttinr d by tbi difinianti 
and tho uljuiti n n w Itk ii wts u I rii d ii tb L url It. w nor is any siit b etj clicn 
takdi in till gi i nds f tft il It isur i tliiuf^rc h ti wiiit&rt mud 
Tlio (toll mlint pruforiiii ismuikI a( p il 

Saia^hiv h I akhle {foi halaji A t hagavaC> ippetredfc r tlu Appinlants 
(Difi ml lilts) N\e si\ that tht lino in qutstion hero whitli w is gi ml id lot 
rendering serviie is till ige c tipentci is not wat in pio] urt\ and the Witan Act 
IS not iippliLible Section 4 of tho Acr <Ub les witan piopeity Aciipentet s 
duty has i u (< iimction with the i iiiinisiiati in oi co Iteti m ol public it venue, 
&o —Nairnes Hand bock p hi* S nice in luid us a»e divided into tin ee 
elasbes imtcis kulk unis and Mb tis I'lteN and kulkiii is ite duSc tl\ ci ncern 
ed with the administT iMc I) oi c diection <f public n venue The Mhais are 
classed as whIukIus hnau e t'uv hive to fix b uniiaiius of villaes 

Sutiirs nrecil'id w itaud irs been so thi y are use ul to the village commu¬ 
nity and nit tiOcvei mint (j virn cm Kesolutiun No 012 ol 1882 (sie 
mi ip 7)llhisludd wntbtl tiu \V Unn kit is not applicable to lersons 
who 1 re us f il to tl o to nmiini y H il a hakajt ShH shtrapt v NiisSrt/wrfrfm, 
1 L R is lioin , 103 I'niv i ilid WalilMi v Dhondi valnd babajt P J, 
1H81 p 1S3 

\t'fnu h hUitfudihu ipi«aied t ir the Bespoudent (Plaintiff) - The 
Watandan Art n d es no distiiiifion he witn cluhscsof w itandars All (lasses 
of watan lats iii g yniiud by the \(t T le watan in dispute would bo indud 
fOd in Part \ 'Intiii < vilUge hcreditiry i Fm h) of the Act Section 64 of the 
Act investh thi 0 illectcii with thb power 1 1 iigister the nanus of the watandais 
and to deteimme tlun rights and cluties and in the piesent case the Golleotor 
has oxeroisid tin power as is shown by Exhibits 28 and 29 

[736} lAiti vN, ('T You must bung the land m dispute witbiu the 
teims ( f tho V\ 1 11 Act I 

Under the ill system even villige had balutedars, and a carpenter was 
one of them Atcnding to tint system acaipenter WwS connected with a part 
of the eml administiation, s'ld, therefore, hta service mam would fall under 
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the definition given in the Act C vil adininieti acion nieane oivil administration 
in eontrdst with ecolesiastic il administraui in—Grant Dutf’s History of the 
Maiathas, Vol I, p 23 

Satiashtv it iidkhle, in reply ( uponter his g t nothing to do with 
civil adfiiin'strHtion Parr X ol the W i.t tn Act Applifs onl> to infenoi classes 
of wattndiro such as Ritnosliis wlio m vi11h«>o wsttlinen The 0 illect jr’s 
order KkIi bil 29, w mid h no tin liri„ c'foct rf it bo lound tint the Watan 
Act n t ipplicablr to the witan in diH| uto 

Farran, C J —The decisuja < il I tppml turns uprn the cUuse in soo- ^ 
tion 4 (it the Bumbiy HHTedltsl^ Olh os \ct wbub interpruls lot the puiposes 
of tho A< t the < xpiossi in bei« lit u \ c llicn 

The d( fendant is ihr dni^htii ol tlx deccised 1: tn i]i S li n uhuwas 
the last holder of tho sdvice mnn 1 inH du ned iti tliepUiut L leservice for 
tiie perloitnance of which the I in 1 IS held i'> th it ol v il i^u r ii, cut r The 
plsintitf wh I IS tiler usinoftlodic tso i Yimij da in-to r t ^»l the land 
fioiii the detend int on the gir uu I iliit he inn n t thedd ndint isriioleirof 
the tnieisod in lisp it litlitssoivc in im pio^trtv N i ipe i il r list nii i-sot up 

fne oidiriir^ Hindu 1 tw inu-t in rlio r i i inUsstlini visimsof 
B <nibi> Alt lII,of 1S71, is am iidtdhN \ct V ol l^Slt h\ whirl Itinili other 
than tie widow of tie 1 1 ”! tiiih lu hit r no to h | )it| nr it t i ilt in 
Ilf rid lo surer ssion tr w tin pii i il\ sri a) pi c il Ic to it * \V itin 
pioprity i-drf] (dtuOKan pI)p(lt^ hd 1 1 i pi vnlin i miirioi itinn oi the 
peif rminieofth l(it\ ipp itimin ti i hci»litii\ ffu Tin- quistnn 

th« 1 ioie IS n t is put b\ tin lo\oi [737J C ur s wie her i sutii is 

a villigeofiicor hut whether he liol I in litudnary ifti t as lutiii d by 
tht> Act 

Niai het e ht i) V ( filer inoiiis evm\ ilijt u hel 1 heitr it irnv for tho per 
foiin II (0 of duties i rinKt d tat wit t t iliiinisiiti nrrr Ur riion of the 
public levenuH or ih) with the \ i I r^t I r 1 ‘ r r r (r) wnh 1 host t It nu nt f hound 
aMos or (rf) othei m itters ol civil idniiiistiati i Iti'iilrvn th it a c npoiitcr 
d os not peifoiin duties cuiuioclo 1 with (i) i \/) i (c) 1) o he then pnrf rm 

duties Conner ted witlioihei ui rttci-o'i im 1 i iiniiiisti ti n^i-rt r duties of 
H c irpe tei those m civil idmu isti iii n ^ Is h i ttvl nlin ni trito ’ V^e 
tliink nrjb The dutiea with whn h tiu siti n It ils ipicartuhe coiliud to 
dutu s tn which G >\ei nm I it is h in ii>,i ns hit I i tIu i Inii iisti itiuii of the 
countiv isdirertlv iiiteirstir^ Ihr cit tn i i t n irt aipoii i u to extend 

u> these duties whith thou h usr ui to the\i I i cun uiunitv iiu i nt nirttois 

witli which Govti inient li t>> uu riiiict r i i n I his isthcvi wwlich 
(jrov rnmont to k of tho riuostion m 18 J Is i B n hry Govt n n on K olution 
No 612 of 1882) and 1 - in oui r pini n II t ( it it t no As loi g as tho duties 
o( the village c 11 pentei ne pr rfoiinol t is i in itnirl vvtietlici thrv aio pet- 
foi tno 1 pers in illy Sr by i depiitv L nl led tci the putt in inci of the 
duties of a Ka/i haVe bit i hel t n )t tr l rh wi ‘in tl r iieanin ot tl is \ct but 
f jr in rthei leason — Aa/ia haknjtv \asit im i<hn 1 L R 18 B in 101 T o 
precedent IS, tlierefore only vilualli^ s I w Ut, that the scope of th \cr is 
not to he eKiendtd beyond Its a| prrunt ind ti ii The erd isiasstdiy the 
Collector (Exhibits 28 ami 29) ire not hi iii’g iitt i *heiivil C uits Tic lias, 
we think, unduly extended the meining ot the Act We must toi thesu ir ibons, 
reverse tho decrees of the lower Courts, n 1 dismiss tho suit with rests 


NOTES 


Deetie nt rvd 


C As regardtt Madras, see theMadra- Hortditary Village Officers Act, ISUi J 
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[738] APPELLATE CIVIL. 

The Itfth Fehtuaiy, 1896. 

PHhSENT • 

J*ih C Eaukan, Kt., Chief Justice, aed Me. Justice Paesons. 

Anmicliaud llindunial and another .(Oii{*iua] PldintiQa) Applicants 

vt rsus 

8a\al>a and others.(Oiiginal Dofondants) Opponents.'^ 

f . 

MamlatJnr —Jvttsdiction —Ijea&f ~ Death of lessee during the letm—Posses 
soiy suit against lessee’s hens after the dU•rmtnattoa of the term. 

If hnrasucceid tothiir UttitrH* riglils undt.r a Ic isp, the jurmdiction of thf> Mamlatdar 
tn a suit for possi tHum aria* s on tbi> delermin ition of tb it loise B(;<uu6t tuch betrs as though 
the oiiginal innatil wcri then altvo 

Applioa'IION under the oxtr'ionlinuv jutiodiclion of the lligh Court (section 
622 of ttio Civil Procedure C >do, Aet XIV of 1KS2) agtinhl Itie decision of Rao 
Sahel) (y L Kdledir, MitirilAtd ir of Pai lur, in tiie Aliniednigii Distnut. 

The plamtitfs sued in tlie Mtinlitdir sCourt to recover possession of lind 
I which ttiev ttileprd iliey lisid bt louiie Ph igu (fathei id defendants Nos. 1 and 
9) and hiH hiollier Kh indu (d( fend mt No 3) in Icmsc tor f]>e veais IP agu 
had dieri duiir gtho term, wliico e\ ared on the 27th.Iu» o 1^95 The deftndants 
refused to vacite, and the iiiaintift 6 ed this suit on the 5th Septemher 1^95 

Toe MamI Ildar ordered the plimt to be returned to the plaintiits on tlia 
ground that the leise w is n«>t pissed in the names of defendants Nog 1 and 2, 
but in the name o' then father nnd th it of defendant No 3 , and tliat uudei the 
Mainlaldar’a Aut (Bouahav Ait Ill of 1H76) he could not receive a suit against 
heirs. 

^ The plaintiffs applied to the ITiph Court, and a rule ntst vias issued, calling 
upon the defendants to bhovv cause wh) the older of the Mamlatdarshould not 
be act aside 

Ohanasham iV Nadkaim appeared for the Applicants (Plaintiffs) in support 
of the rule. -The M iml.itd it ictiisi d to outertain the plaint on the ground that 
a suit will not lie in his f'ciurt aguinst the heirs oi a deceased teuaut. Tne 
ManiUtdar wrongI\ rofu«el to ex iciso jurisdioliou Defendants Nos. 1 and 2 
stood in 1 1)0 place ul then fither and aoio hahlu to bn evicted after tbu expira* 
turn i/f the terra moutioned in the kahulavat 

[739] Mahadev Ji Onai/ba. hir Dh ndu Af. Sanzgnt, appeared for the Op- 
^ ponents Defendants) to show c<inse -Seetion 15, clause {b)^ of the Manilatdars’ 
Act la applieahle to the present vase. It shows that the plaintiff can succeed 
, onl\ if the defendant is in lossession oi «n)u> raent by a right derived from 
the plaintiff Deteiii’ants Nos. 1 and 2 derived their right from their father. 
Therefoie the plsirit ft lannot succeod against tliem in the present suit. The 
suit is wrongU framed. The plaiiitiffs ougln to have proceeded against defend* 
ant No 3 ilune Bnagu's heirs, that is, defendants Nos. 1 and 2, are not 
plaintiffs* tenants 

Farran, C J —The Mamlatdar is in error in supposing that he has no 
jurisdiction agamsi heirs If heirs succeed to their father's rights under a 
lease, the j urisdi ctum of the Mamlatdar arises on the determination of that 

, * Application Ho, 310 of 1805 uudec Extraordinary*Jarisdiotion. 
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lease aKainsfe such heirs just- as thoush the original tenant were then alive. 
The rule must be made absolute. Costs to be costs in the causo 

RuU made alsolule. 
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APPBLL4IE CIVIL 


The 20th Fehruuy tH9G 

Mr Justice JARDI^E and Mu Iisikb Rvnmii 

Madhayram Mugatrim fOriRuial Plait tifi) \pptlliiii 

er'^us 

Dave Trambaklil Bhawanishankir indot'tr. (OUh'i'al Eilondmts) 

K Hspondonts * 

Htndu law—Inherttanee -Suectsvon—Widnu —Wt ^ow ^ r late il tr< ajte) 
widow's death — Fmateh<trs Wtdnoot p taji^api di—Mntiinn 

Mtrutam and II irjiviii wen divid d Sr th r<4 H rj v tu died hrst 1 ivitir i h hi uimed 
Tulauiaa NirobAin iftotwbrli dud rbildl tiubing In-, vri 1 wjisilii wholo kp «.>Hsinn 
of NAiotsm'R prop(>rty iiilsidi d I chilli > 1 k ng >ulv bis «il>v Bii Mint who 
■ucteodoa to th' prop r > on I i^ndii sdi ith All r iht> d tb >f Hii M ini llii pUiu ill who 
Wisihosonuf rulsuUi's oistf r u Inm vtr tho p opi rt\ from h dihr Unii wh i were 
diaUnt iimanodaftt re 1 vti iihef N tr utn It wiRcmti idid ti tin pli ■ t d b hnlf ihit on 
Jaiod* s d jAlh UII Mini t ok tin. pi in'll} i-i b “ stri ih » i q iir i t>> ii h ■■it iiili iiid that 
the pliintifi is bindhu of bci hi a iiiu luiiliswi hoi iBtiMini wh liid with ut issue. 

IMi (30iifirmiiig thn dier < di ii issmg th ill) tb« nu J isuii s dcitu (N ir tarn and 
lierjiran being divided), BII M .11 Hucc did t tht luptriv a api/ri/n sij/tuda liiiigiha 
Wid'w of Tali>idib, the nephew of Nir am A iiib <ili t) k i Iv i lift iiiu rent 11 the 
property, and had no absJluio mUrisIt in it ui iti hei stridhtn pr per 

L740] lu the Presidoni v t B inbiv foinilo hi irs wh by in tin ig' « niir into the g tra of 
the male whom they suened (melud iig wid iw mi'ti r gr iilii Ih r lb wiliw f igitraja 
aipttdi, de ), take only w dow s esUtr in ptop'rly which they lulKril fr m the 1> t male 
owner Wnether the ehtatn inbrritcd bv these fcniiln heirs is cillod tbur ilruf/t in or not, 
their r'stnolod right') over it arc idniitt d 1} all h 1 

SbconU APPEAL fiuin thedici loii III R S Jitnis \ssisUnt Juflgo, P P, of 
Suiat, At Bioaob, in Appeil No 7J ol InOl 

The fuilowitig table ol uwb the >-(111 onshii of the paitieb - 


Karotam m Bai Jaeoda Hiijnii 

I 


Tilsidas m Bu Mam A sister 

Madhavram Plaint (I 

Narotam and Harjivan were divided biothets ^aiotam was the ownar 
of the immoveable prupeit\ in distiute 

Narotam, who survived Htrjitan, ditd cliildleps, leaving bun sun it ng a 
widow named lasoda, who sucoueded t> iii<4 propertv and a nephiw Iiibidas, 
the sou of Harjivan Tulsidas died, leating b m surviving his widow l»i M ini 
To this Bai Mani Jasoda devised tlie piopuilv m suir Bn Main i n turn by 

* Second Appeal, Mo. 76 of 1895, 
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will hequeatbed the property to defeodanta Nor. *} and 6, who were the ootraja 
gamanotlaki, ))Oing descendants of an ancestor |of Narotam Mveral degrees 
removed 

The plaintiff was the son of Hatjivan’s daughter, Tulsidas’ sister, and 
thub R hantihu of Narotam. 

lie hronght this sinf toiocover posRossion of ihe property from defendants, 
alleging th it it had bebnged to Tulaidis H uji\andas , that on his death it 
came into the possession f Ins heiress and widow Bii Mam , that Bti Mam 
died on Ird September 18H9 that he CpliiutiH) b mg the son ot Tulsidas’ 
Bister was the next heir aptoulin'' to the custom o*' the Bhargava Brahmin 
caste. th» t Brti Mani h id onh i life in'eiest in the property , that if Bai Mam 
had ovecuted an^ will it w is invalid ind illegii ind that be (plaintilf) was 
entitled lo Ihe pionirtv as hoii ^ 

Belendants replied tha* Tul^iflis was imir the owner of the property in 
dispute that on the deith oi the iriKiriil owner [741] Naiotam, his 
widow 1 sod I siie<efd(d to hi>-tst itc that sin m idn a will ht pieathmg *he 
houBi s to B 11 Mam th it B n M im tt us tm m ( tht owner that B u M in by 
will ippomtod def( lid tills No- 1 to 4 hoi tiustoo*- to dispo-o of her pioiiort\ , 
tint hv this will <>ho hid gutn the pinpiitv t > hti pifrus difintanls N <1 5 
and 6 fhiit arco^'diru* to rnstom nnd li w tlu /’it/a s (piitinal kmdnd) of 
Tulsidas wire the heirs am' not lire •lamtiff ii d that Bai M ini being the 
abaoliite owner had i nght in dispo>-e of the ptope l\ t)\ will 

Ttie Suhoidin lie J i Ig ’ of Bioadi fiurid tliat iJu Mam had no autboiitv 
to dispo-ie I \ will nl tbe pi ipniti intdispute lie ai > found tint the plairitilf 
was ftio heir o' Tiilsi I is, nlisi-rving - 

“ rtn il IS sitisf wt iiilv pr ivort tbit lenrdiiig ti thi* pnvwling rust m if tho 
Bhiri,i\ i Ki ihniin cist) ihi f I iiiitiff M ulh ivrim i Pm propt r htir to inhi rit thi pr pntjr 
of his mil riiilunili Inlsiti iial h s widow Bo Mon iftir th(irdt ith in prrfi rincc to 
thru pifm Tut] irvin ml Kikublii.i di find iiits Ni s S lud 0 ’ 

Tie, therefore, paasid i docree in favom of the plaintiff awaidmg him 
possession of the piopcitv rl iimed 

In ippoil the Ass'st inf ]ud{.o, F P at Btoich reversed this deciet and 
dismissed the suit 

Fiom tins deci-iion pliintiff puftired a sffond appi il to the High Court. 
1 aswhi (it^}ol [iiinn lathu hi I)i i Al nji A/ are foi the Pi i.ntiS Appellant. 
Goka'di't Aa/ia»f/i*> I’nttkh toi It pondunts iH fendants) 

Th followtiu, lutiioiiti 1 were iited duiinp tim course of argument — 
Vt» ihak V Ijik<shmihu, 1 Bun H u R p 117.0 C J , Pianjivanias y. 

vfai I Bom FI C H i 11(1 O C I , Mnyaiamv Maiirnm 2 Bom. 
II l' hep 713, V C I., Ha u‘ i \ Matichhabat 2 Bom U C Rep,5 A C. 
3 , Jti n utham v ' ir /amnu ' Bsto IJ 0 Rep, 11 a* p 16, A C J , 
Jjohshn In \ Ganymt Ifuebn 'i honi 11 C Rep, 128,0 C .7 , hhaskary 
Mahadei (i B rn II (J R* p, 1 O t' 1 Aatm/ipa v <soX;Aaram, 6 Bum H 
0 Rep, M> AC 1 hakshmtbai \ Joy? am, 6 Bom II 0 Rep, 162, A 0. 
J , I iw \ hdkshuman 8 Bf m II C Rni, 244, O C 1 , Kotarbnsapa 

V. Chattfenva 10 Bom H C Rep. 403 , [742] Wt'si and Buhlor, pp 146 161, 
167, 618 and 619 V\ ivaha'a Ma>ubha, Ch IV, R 6, Pi 26, PI 28 PI 30, 
Lnlluhhat V Vatkumrbat I L R , 2 B >m , 388 Harthhaty hamadathhat, 
1 L B, 3 Bom , 171 , S •khniam v Sttnhm I L R 3 Bom., 353 , Dhonelu v 
Gangabat, 1 L R , J B< m , 369, litiuv hhandu^ I L B, 4 Bom, 214, 
VttheddaH y Jtsbuhat, I L R, 4 Bom , 219, BAodtrfArda* v Haya, 1 L B, 
6 Pom., 364, liahajt v, Balaji, I. L B., 5 Bom.. 660, Bulakhtdaty Kethavlal, 
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I L R, 6 Bdm ,^5 Dalpat \ Uhnqran, I L R 9 Bom , 301 Bat Natmoda 
\ bhctqvantrai, I L R, 12 Bora '^>05* Muiin Vadutfanadha leoai v l)ota 
stn<ta levfii, L R|81 A 99 Mussamat ThaTtoor Dryhee \ Hat lialuk Earn, 

II M I 139 Jankihai V '^uadta I L R 11 B)ni 612 litndalat \ 
Avachatya I L R, 15 Bum 206 ihvtlal v Ptanvala d ts J L R, 16 Bom 
229 vnd 230 Vamlnl \ bin luua I L Tl 17 Bom 75S ChumLd v 
Itchajchaiid,V 7 1893, p 88 dotilal I atiul nat \ Jiitilil ml p 170 

Banade J —Tlie ontest Ui ski hsi n to tlio twu lioiisf >1 in dispute in 

this case lies between the appeil int pliiii ill) v^lio is h^ndhu (sistoi s son) 

of doieised Tulsidis, an J lospor dent (uWndint ) Ncs 6 6 v ho aie distant 
ia7»areo:falr agnito ttlitions of the s )i i Tul id uid t Ins uiu le N untuindas 

This Naiotumdis vi is tiio (ii,«iiil iwiioi cfMu lao 1 i jsts ilo had a 
biothex named Haijiv in \h > iiii d befoit N nohjin n d J ulsid is w i Ilii]ivius 
son N'liotuin s viid iw I »s da t lu ho tAo lionets in disj life hs I «i Aid ti 
Lulsidas und on Tulsidas diitb dui iig fi oli s Id nn h m u i Jicnud 

will in livourot Lii Mini nid )vi ot lulsili 1> u Mini lu hoi tuin in idu i 

Aill in I ivour tf lospondeiits No" 5 0 and ippmito) the othei iisp ndents 
ai tiusti es 

Bliinidt wis llaipiiriM dm lift ss n ind is such iilMinihiotB on i 
cisle custom ho bioii ht Ins suit tiHcoMi p issessi n of U e tnu bouses iij 
le'pondtiits possession In tin suit pi ntdiif cl iimed t > n Tidsid is hen is 
P;////m in pieftrei ( tnitsp id [743]ciitsN s 3 6 ii \ c ic liist n I la//aimdaA’ 
i,,nit(s The les). indents n nittf the tile td lUst n ii i ilntntd to lu Inns 
nndii the gener il ITin lu I iw us ixwneis ot the pi fciti und * I>ii Minis 
will The Co lit (i b ist Tii tiicot nil that the illi(.c I lu t m \ pio\td 
It list) louiid th it Nn ) um ind lulsidis ei uri t i in iitticsts md that 
( 1 I IS )da s lU itli Imi AI itn wi undti tin ^enei d liw Niiitiims Kii in 
iinlitoilem^ fulsitis wdi ind hiil\ thil liinitiit is I'ldsid i>- hen 
Sitting iside Bi Minis w II in nsj n lonls livoin it p issed i dtcuo 
attirmiijf, pi t iditt ipjit II int s i ip,lit 

In apiH i! tin Assistint lud^.o dil ml Ufidt *hf issue ihiul Ho il ct,ed 
rustom lut he hold thil Nuolum ind Tidsi 1 1 wei sepndeil mndtiists, 
iml that Bai Jasodi in 1 litoi In i Bit Mai i si k tele I onB to i wid iw st > ito 
in the pIoporl^ wlmli deiolved on Bii M wii s dt Hi tothe rtspondonts is hens 
ol Naiotum, the list mile owtiet h *h I i I s in 1 M un s wills Inn ^ inopui 
itive ind invalid Plaintitt wis no w i\ iild i i N iintum irid Ins (him 
was lecoidingB thzown out 

In the appe il hufoie us ippellint ^ )1 idt i f,ive np the oiigmil enntt n 
tton b\ which he sought to o^-t ililisn h s iignt ovci the p)opeit\ undei ispecial 
custom as bandhu ind hen ol Tulsid is It w is uiged that Bai Mam w is th(> 
last full owner, indthehousis belonged ti hei i^ her ttndkaii uqinndhi 
inherit iDce, and as such tne ippelhnt i laidhu ol Tulsid is wss hei to Pai 
Mam, who died without issue Tin luling in Manilal v Bat limn 1 L H 
17 Bom , 758, was cited as the thief aiith riti m support of this eontti tiuii 

Bi reason ol this (han'<e ol fiont it I ecuiiies nei essari to imfuiK wliothei 
the propelt;^ in dispute wt.8 Bai Minis sltt^han i the sonst tint hmslnp 
would have to be traced to it thiough Bill Mam and iier bush ind Tilsidas 
and a s|>ecial lule of succession would ippB excluding the lospoiulents Nos j, 
6, and giving prefeienoe to the appeil int is Ixing Bai Mini s htii on i((nint 
of his being Tulsidas bandhu undei the genoial Iiw On i ciiclil considna 
tion of the authorities cited on both sides I fool satisfied that Hit ippellaut s 
contention cannot be'upheld [744] Independently of the objection that 
this claim is opposed to the right set up in the plaint, and th it on which the 
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paitioR 1 nrur] issue m the lower Cou||bs tliore is the consideration that it seeks 
to le open i question wbuh has heeti satisfaLtoril\ settled by a long course of 
decision , oulelv on the inth)iit\ of i ruling which has no direct application 
to the (iicuTnstanc.es ot the piesent case ^cc'epting the boding of the lower 

il Couit on the point il the sopai ition of interests, it is clear thit Bii 
Main u(icoded to the ptupuiK on Jis nli s dcitii is a gohnja saptnda being 
the widow of the nephew of N wotiiiTi A qotiaja snpnida widow succeeding 
to any propelt> undei the ciicumst it us stifed above takes only i widow s 
interest in tin p)opiit\ ai a his no ih olu^e inlutst in the same as in hei 
sfridlian propel ty pi Opel \sohsoiv d hv Mi Mi>iii in his work, paiagriph 
669 In this Piesidoncy tl e Couits dnido femxhi hoiis into twj classes (1) 
those who by in iin v(,u entoi into tlie qotia of tin in ile whom thu> succeed 
and 2) tlir‘o who am I i ditfcioi t i/orr i \\l onion uiaintge hocotne of a 
diRoient q f/a Ti i difh leiuo I tuMitli tw sc I o ils h 1 itus chn to the 
extent of thi lights »f tins sec md ch >i iiii ii« wliicli mn\ be tneutionod the 
daughter sisUi nice gi mid nine < Vsufiidsthi h sL cUss which includes 
widow n othei gi md motl ei tin wid jw of i i tr ja sapinln Ac tie\ on'v 
take s widows estate in pro|(r*^\ which tl»v tike fiom the list n ilo 
owner hushiinl, sc ri 'ki \Mieth i th ist ito nlieiitcd h> these female hens 
IS c died thoi) '^tridhnn oi not thin icitiut d ip lits ovci it no idmitted hv 
iall sc hools 

A long couise of docisi >ii has if I sliod tfii>. distinct] in Tlio oiilicst 
case when it was fiimilU mcogni/pd md icttd upon ii t a'lubhm v Manhv 
varh II ILK 211 in dHs whuliiiil < tint in tin Kiesiriencv thewifeis i 
<;« ficT^a sapiKcni ol he husliin t ttnd iii ile absein > ol s| u ill) dfsurntod 
hens Hiiciecus is lun ti i eptt iti 1 sipin/i in the snno w iv as hci hushind 
would hill 0 doni Tl i ihiu litci lu law iic,htto iin ciod aitii tin dcathof the 
wi low with uf issue w is iipln Id in Vitlnlias\ Jf’ihtihii,! h it 4 Bom 219 
(See ilso Jj h hvtilat v Jaq7nn G in II L Kci 152) T’n listinctinn 
belw ten till tw cl issi s of iein ile In ir lotuid ihoic was a lernriK illumed id 
liahaji s [745] / dan 1 1j It 5 I on hbO \s lef u the d i Jnlitois thoir 

rights halt all il ig hi n hi It bo ahsciutu Hiiilhat \ Dmodoiohat, 

I L R 1 Bom 171 iilakh ins i A ihav^al T L R 6 Bora 86 Janktbai 

V '•uiiiha ILK 11 B 11 G12 Si liso tin sistoi s absolute light h m hceo 

uphilclin iivatid i la hm i 1 fjoni H C Rop 117 Dhcnilv \ G mqiibat 
I L R t Ixiin iG9 ' is \ hhandii 1 L K 4 bom , 214 liha^nihibat v 
fiaqa I L it 5 B mi 264 

Some floiiht h i‘ hem tin >wu upon the t iiuctneso of those rulings so far 
as iHitns Kiihjcct to th«i Mitikshai i ]i i iic oonceined in Dalpatv Bhagvan, 
ILK M Bom 301 hut it I n h tlu uifhor tv of the Maviikha untouched 
The 1 siiutid (Imiiitei ol ti c ti taken hv a widiiv and a mother or 
giandri fi tl >1 qo 7 j i \ap u i t uh hr i is host illnsti itcd by the rulings in 
Pratijtt ind \ Iiikuinbii 1 B mi H C Kip 130 l^orsatpt\ Saknaram, 
6 B mi II C it p 2)5 ind Sakhann \ itahat,! L K 3 Bom , 363 

The tw (lis-iis o'fonnile hens he i thus dislinotly marked, it is clear 
that Bm M ni i>> i widow ot a qottaja sapmda could not take the inherited 
propertv in di-ni f is hei ^tndhan in thi lull Kenso so as to devolve it on her 
deoeisH to ticu lu u in place ol tht hens of the list m tie owner Both Couits 
have hold thai- lici ainr'itnn of it was tuvilid This follows as a oorrolary 
fiom the luhngs of ht Priiv Council n Almsamat Tnakoor Deyheev Bat baluk 
Bam, 11 M I \ 139 isfeirnd to in Ihirdal\ Iranvahiidas, I L B, 16 
Bom tp 232, ind Mutta \ ai tgatiadha Tttat i Uorasinga Tevat, h B,8 
1 A , 99. refened to in Unlpat i Bhagvan I L, B, 9 Bom , 301 
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The only aafehorities to the coutiaiv are the rahng in Vtjiarangam v, 
Lakshuman, B Bom H C B^p , 211, and the fuling chiefly relied on by the 
appollaat‘B pleader in Matulal v liai Hew i, 1 L B, 17 Bom , 758 In this 
last oase the property m dispute was irit us oi maintenance due to a wile from 
her husband, whili the authoiit> ot tiu uiiiiig in V'jiaraitqam & ease lias been 
oonHtdoribl> mudihud by bub'-uquoiit duCKiuns Tiieiu vias no dispute in the 
fiist cise about mhentul immovt ihle [746] pi ipuiiy, ind the opposing 
claimants weie the daughtiisand uu bind it i ducoised womau 1 do not 
think that this authorit\ has luv ippliciti m to tiiu circumstances of the present 
case The Assibtant lulge ippuais Moutoiu, to have c jiiectly decided the 
piesent case when he leiectel t lu ippeUati pluntiif s claim 

It lb admitted now th ii no htiisliip lan be ti aced tbiough Tulsidas by 
leaion of plain till s being •n*’ hanihu as Tulsidas WMsepuated uid never 
succeeded to the piopoity it, thuicioie, l les noi seem neccssiir\ to leiiiauii the 
case bick to the lower Couit 'oi i bnding on tlu i-«u about the alleged custom. 
7 luuld accoidingh eoutiim the dunce tiid leiucl the apped v\itli costs 
Jardine, J -Tiie facts t > whuhthi ( ouit iias to i])pl\ the law aie the 
tullowi i£, Naiottm ind iliii\iii wuio dividul biutiieii, and 2saicUm waa 
the ownuL oi the liousv/'i uho ptupuiii\ lu-^uit Naiotam vi lo s ii viveU II irjivant 
died hildioss, Uavtiif, him suiv \iug a mkIow u lined lasoda, uid a nephew 
Tulbiila-i, the sou ot 11 uji\aii luisidis diu ), leiMrig iimi butvuiug a vmcIow 
B ii Mini Ti tills Bu MiuiJisoli Juvisi 1 tnopiopoit) in suit The defend* 
ants Nos 5 aud (> are qohaji \amxiindakas being debcendints ol an ancebtor 
of N iiobam beveial degrees inuoiul The pUintilf is the son o( Ilaijivan’s 
diughti , Tul'i 1 IS bistui aud thu-. i bahiav al N uo^am Hu sued lor the 
houbes, aveiiiug iLit tlu> h ul huloa t 1 ti Till il)'> The \ssiotant Judge has 
lound to the coati uV tUi tii list milu i\%uci w is NarulHui Tliu \bsibtaot 
Judge dismissed the sun o i tin giound tha it Uiudu law thvsamanodakas and 
not the haiidhu of Naiotim are eutiMed 

Mr Wasudev Gopal Bhitidaikai irguel hcie that, the nouses bcouiio the 
strtdhaif impioper oi the iJiildlebs wiuovv Mam at would 1 dlow ftum the dietet 
of Tel ^NG, J I 111 danilal « bai he lu 1 L B , 17 B >m , 7oh, and th it the same 
dicta showed that m default ol chilmon lue liuub would be the same as the 
heiib to stndhan propei among wiiom lliu huiliaiH ssistei t sou is placed mtbe 
Vyavahaii Ma^ukha, toi vl uu wc wuiO ictouuu lo West and Bubler, 519 
I agieu with Mi iu^tic > Ban \1>i th it we c iiiiiul *iiat *bese dteta as equal 
to a deuibion, and that wo ought iiol ^ i coutiiiv [747] to Ibe decisions 

buoli as Harilal v Iramalavda, ILK lb Bi m 12'i winch ie'<tnet the 
widow b dominion ovei immuxealile i >upeitN lolinrilud iioin a husband 

Ab the Abbistaut Judge lia louud i- a lie* th it the bouses never were 
the pioperty of Tulbidas, theie is no uabuu tui acquiring a bnding on tlie issue 
as to the special custom ot the Bh iig i\ i Bihan.au caste alleged by the plain¬ 
tiff whereby he sa>s a sistei s sou i tu tiei as t neaici heir tlian relatives 
couueoted by descent irom a iimote (tuirucn aucestoi such as the defendants 
Mob 5 and b. The Court oubrms the docieu with losts 

Decree eon fit me d 


NOTiS 

[ lb( ra<>c ol fudhou wa» aihtingui Lt 1 iii ^1 1 om . , a rcgitJ aumcn who 

bLCcxne gotittjos b> bulb, <-ib bIsl (ItU'i) 1 Lui , , (l'J07) 32 Bum , &U ] 
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APPELLATE CIVIL 


I he 20th. February, 189b 
PKJiSENT 

SiK C Faukan, Kt , CHIU.F Justice, and Mr. Tusticb Parsons 


Gamhhirinal and anotbor .(OriginPlaintitfa) Appellants 

• tfiau', 

Hauiirmal.(Oiiginal Dufendanb) Respondent.'* 


Partition — Mamletuinee Mortgauje - iistqnmmL of the moitqaqe^ property as 
maiiUenanei of a utdow- Subsiqiient udemption of the mortgage - 
*' Widow tnlitled to the redemption mottiy 

A tield lit Id in mortgiigo hy thi timih tf iht pi.rliio'. wis ishigiud to v widow lu tbe 
{amil> for hor miinttiij lut a wlic n Iht. f iiuily divtd id I'h m irtgigc luoiit y w ib bub^cquontl} 
paid into Court in puisuaiice uf i Itcrct f Ji ic iimpti ni. 

l/eld, that It was oh u on tb( as iguiKut thit the widiw wi ciitithd to thi mmey 
)Ust IS bhc w IS t utitlrd tr tht. ticld, it 1 1 tbi u uirai.t ul it In ht r lift 

Ski USD APl’LAL from the (lu ision of A '^tow ii d, Dibtiu t lu Ige ot Ahtnednagai, 
revet sing thti decree ol K to b tliob K S Risva Ikai, Suboidin ite Judge of Painoi. 

Throe unditidod Inothers 111'nir ual, Gimbhirm il and Giilabchand, held 
oertaiii lind as mortgagees One of them fOulibcIi tiid) died, lotving a widow 
Rupabai, an 1 on pufifion of the familv piopeify helwoeu the two surviving 
biothois the inntfgtgel 1 tnd wit, givon to tbe widow Uupabai ts hot inainte 
natiuL In the \eai J'sOO the moitgagui sued fo ledeein tbe mortgaged land, 
and obtained a dueluo ioi todeniphoii on piymuntol [748J Bs 491 1 0. He 
acuoidiugh paid this amount into OoutL Uamirmal having endeavoured to 
obtain If tor lutnsell, Gaiubliamal and Rupabai hied tliu piusont suit, claiming 
tbit Kupabii onh wts entitled fo it 

Tlie Suhoi iuiato ludgu allowed the claim, bolding tbit plaintiff Rupabai 
alone w is entitled to *be mi no> 

On appeal h\ defendant tbe Judge levoisud tne decree 
Tfie following is an OAtiact tLom bis judgoieiit — 

1 im it opinimi tfa it thi uodiiit of thcinortgigc hi mg ledoomcd, miduB it niHsobsaiy 
lor pliiiitifl No i in I hi i iii hint ti give up tU liiiin 1 1 tht. redcmptioii money which 
ttfaoul 1 be biiidid w'r in fi]nit shin t> dofoiid uit ind pliiiitifl No 1 if those two 
bioth I hiM I dl\ bioruii 's piriU uid dud d m mlert I, iiid ii niidtis it necessary for 
the tw 1 It i 11 Ibi ilhii hiiid ii'etc i-i h eii iug^u]t.nt toi her maiuttuaiice xbi 
^ auivi. iium 1 hi 111 ^ b 'tde in u h rinptm nts made fit the. tuaintminre of plain 
titt N d iiiM I 111 d u I nil d 


The )>1 iii> ills 1 lUtjiied i siound ippetl 

Qivatdhanram 1/ Inpnthi lot t>io VppeiUuts (Plaintitfs).—The held 
was given t-> plitidiil Ni ‘i (HupibiiJ f ii boi niaiutonauce and bhe enjoyed 
the ii)uime of it N )w the held bis biun ludeetnud. The ledemption money 
represents ibu held, nnd &bo is entitled as mauiteuauce to tbe interest on the 
rodempiMu tnune^ 

Mahudto B Cktvhal,ioi tbe Respondent —The question is whether the 
^^ari ingoniont with luipucl U* the inaintcninee of plaintiff No 2 has fallen 
thiough owing t • udiinption by the n)nitgag'>i The mortgaged piopert) was, 
^ ho doubt, chargod with fne plaintiff’s maintananoe, bpt now the question is 



* Second Appeal No, 536 of lb96. . 
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whether she has a lien on the redemption money. We submit that she has 
not. Thu mortgage was effected when the family was united: therefore the 
redemption money belongs to the whole f.imily 

Paraons, J.:—a field th.it was held iii mortgage by the family of the 
parties was assigned to the plaintifi No. 2 ior her raaintenanoo when the family 
divided. The fhortgage money has now been paid into Court in pursuance of 
a decree for redemption, and the quesiiun is to whom the inonoy is to be paid. 
The defendant, a male memher of the family, claims one-lulf ot it, it being, 
according co his contention, joint property divisible between himself and the 
plaintiff No. 1. 

[749] Tlie plaintiff No. 2 claims it as being assigneil to her for her mainte¬ 
nance The plaintifi No. I sides with her We think it is dear ou the assignment 
that the plaintiff No 2 is entitled to the money just as she was entitled to the 
field, t.e, to the usufruct of it lor her life. 

Wo amend the decree and grant the plaint.tt No. 2 a declaration that she 
is entitled to the usufruct of the money toi her lite. In the absence of any 
agreement between the paities the Subordin.ite .Judge should see that the 
capital amount it^secured, so that on plaintifi No. 2’s death it raa\ p.iss intact 
to tlioho entitled tlierelo, plaiutilT No 2 heing paid the inteiest only for the 
term of her natural life. Wo order the plaintifi' No. 1 to boar hia owu costs and 
defendant to pay his own costs and Co paj a moiety oi jdaintitf No 2’a costs 
throughout. 

Decree amended. 


C 21 Bom 749 ] 

APPELLiTE CIVIL. 

The ‘■i4th Febtuary, lH9b. 

Pkj-.sp.nt . 

Sir C. Fabran, Kt , Chief Justice, and Mr. Justice Parsons. 

Dattsji Sakhaiam Bajadhiksh .(Origiintl Plaintiff) Appellant 

^ irrstti 

Kalba Yese Parabhuand another.(Original Doiondants) Bespondents.'^ 

Hindu law— Widow - Powers of mamujcvieut- Lense ytanted by the widow 
for long Urm of years — Leaie touhibb’ oi the widow’s death, but not 
ipso facto void— butt by heir to leeover property from lessee six 
years after widow i death - Compcisation for tenants 
improvetnents—Lying by—Landlord mid tenant. 

A Hindu widow adopt, d a b lu, but rbhorvrd to borbuli I >r liio the right ol managing hor 
buROand's property. The adopted sou hold ha iiit. rtst in the- property to the plaintifi. In 
1885 the widow granted a lease of the property to d. (oiid.jints for fifly-nino yearb at a rent of 
Rs. 50 a year. She died the following yeai Th< dekndants continued in pobsetsion 

ol the property under thelcabc aud oxpundod m-ney m impi-ivomeutb. In 1H02 the plaintiff 
as purchaser from the adopted son sued tor posbCbston. 

Held, that ho das entitled to rteovi r and to have the lease set aside, but only on payment 
to the defendants of compensation for the sum properly expended by them in improving the 
land after the widow’s death. 

The lease granted by the widow Jankibai w.is not ipso facto void, but only voidable by 
the plaintiff ou her death. It did not Dcctssanly determine at her death. That b. ing the 

* Beoond Appeal, No. 308 of 1895. 
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legal poflitjoii of th« dofend«nts, the plunttS allowed the defendants to go on improving the 
proprrr} i>iid toik tio steps to warn th< defendants until ho brought [750] this suit to recover 
pobsossiou His conduct was such as to induce a b lief in the mind of the defendants that 
the k ISC would be tr itcd as vilid Phtre wm not meriljr a lying by, but a lying by under 
such ei rumstvuces is tc induce a belief thit t xoidibk lei c w nld bo troitod as valid 
Second appeal from the decision of H L Ueivuv, Assistant Judge of Batnagm 
Plaintitl sutd foi possession of oeitun piopeity tlleging that in lB7d be 
had purchased It fiinouc Ohitko the adopt el sun oi one Baghunath Baja- 
dhyaksh, to whom it ouMnUh beloiigel Tins suit was hied in 1892 

It appeared that Chitko iiad been tdoptod bv Baghunath a widow Janktbai, 
who, it Ins adoption had loserted to lieiself the ri^ht of man aging her hus 
bands piopoitv tin hoi life She died oi tlie I3tli Octubei 1886 and the 
plaintiit Lonteiided that hn tneii b^oiuie entitled t> possessiun He piayedfor 
possession ind fot mesne piobts loi thiee \tais pieceding suit 

The difendanls pleadel thit liy i ieisoditod 18th Tune 1885, lankibai 
had lot I hi laiids in questum to them i ii liltv nine yens at a lent ot Bs 50 
pel ssi'i. th t thev hid exp n led i 1 11^,0 sum of money in impioving the 
property, ind is ti tho iliini ioi mesne pi ilibs rhe> illegal that by J mkibus 
diiecti ms they hid paid tlu lent to one Vi^'lial Atiniiim Tliev coi tended 
that they had • light 1 1 ic t iin pisussioufii Lhepiiiodcftholoi.se but if 
not, that till plnntiti shuiliupiy thum tlio amount expended in impioving 
the piopoity 

Tho Subndiniito ludgi lield thit the plaintiff was untitled to recovei pos 
session uf the land, an 1 that ho wiS nut bound t> rotoup the defendants the 
sums ovpendod in itnpiovin^ the pr ipoiby He furthoi held that the pluntiff 
could not lecuxoi tlie lont which thu detend ints hid paid bo Vithil Abmai im 
Be gi\o tho plaintiff a dooiee foi possession with mesne piohts from the data 
of suit till deliveiv oi po'isession 

On appeal tho Judge held that the plaintiff should refund to the defendants 
the sums expended m impiovernout Ho, therefoie, amended the decree by 
dueoting ' that piaiutiti do reco\er pos'-es-iiun tiom the defendants of the 
propel ty tasutliei with mesne prohbs (to be ditoi mined m execution) from the 
date ot [7Sl] suit till delivery, on payment to defendant No 2 of the sum of 
Bs 203 3 7 which th Suhotdmato Juige had found to have been spent by 
the defendant on the [ i pcity The following is an extiaot from his judgment — 
Nivi ilult s dcftidut N i It one proceeded o pend muncy lu cirrymg out 
impt vcmi iite on i>hi pr pi ty bvjlirtnigtr 1 ninking a wsil Ac If he had been 0 inscioui 
ifi iudcuhi null part levmifh hid re<ili‘'ed hat the validity of biB title wai,doubtful 
itippaist me th It be w uld b irti d mote cautiou Iv hurthet it has bee 1 shown that 
pi ii it iff ifl 1 TII &ib 11 s death 11 1 d ic nd lut to g 1 u 1 f it some years improving the pro 

pert u d t ck no ps to i bts 1 p > s ssbicn until be instituted the present suit Under 
these e n. iin>>t uireu I i 1 luju^tiii a e r ki mg pi iintift to pay a ivir sum as compensation 
for the iu)|i \emeiit by whir b he will I i ilit uil 1 am of opini m that defendant No 2 » 
in equiti «i till d U ne ne rucIi eouip neitioii 
The pint titf pieltiiud i second appear 

lasudiV G hhandarkai, tof the Appellant (Plaintiff) — We aieentitled to 
reoovei the lauu without paying the delendauts fot the impro^ments Janki* 
bai hud no righ^ to |,rAnt the lease Bhe had only a life^interest The plaint> 
ifi s light acciutd it hei death She died m 1886, a year after granting the 
lease, and the luipioiements weie made after her death The lower Court has 
made the plaiutiti pay fflie costs of the improvements, beoause the defendants 
appear not to hive been aw ue that Janktbai had no*power to give the lease. 
Thay ought to have ascertained what her power was bi^re taking it. Having 
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failed to do so the? oannot now claim the benefit of the lease or compensation 
for iinprovemontB—Act XI of 1855, aaction 2 ; Transfer of Property Act (IV of 
1882), section 51 ; Gourgopaul Dutt v. Bissonath Ghose, Corybou’s Beports, 
p. 41; Shatk Hmain v. Oovaidhiin^tts Parminandas, I L. B., 20 Bom., 1^; 
Satiafhiv Bhaskar Joshi v. iJhakubai, 1 L B , 5 Bom , 450 , Badanath Doss 
V. Qinhorni and Co , 14 Moore's I App,, 1 ; Dart on V’endors and Purchisers, 
p. 1032; Sufiden on Vendors and Puieli.i&ois, p. 747. 

The defendants did not plead that the plaintiff ‘ttood by while tiie improve¬ 
ments wore made. That point was suRgeHtod b> tho liist Court, which, however, 
held that the plaintifi had no knowledge of the improvements EurMier, it should 
be remembered that tho defendants have enioyed tho piofits of the land, 
[752] which is a aafficientcompensation lor theiinpiovf monts tliev have made. 

Ghanasham N Nadkarnt, tor tlio Respondents 'D 'fond mts).—J.inkibai 
was *fall owner during her life, and the lease h good Shu granted it as 
manager of the property. Tho pivinfiff ought to have assorted his right 
immediately after her death If ho hsd done so, tlie defendants would not 
have spent money on impruvonients But he dui not bung tins suit tor six 
years, aud durir^ all tlint time allowed us to expend money in improving the 
land. The improvements inuio hocame romuneritive just at tlio tune tho suit 
was hrougbii, and the plaintiff (daims to have the h >uofit of them. He ought 
to pa\ lor them —.Vavafefennd V 4'a?c/trt«d, P. J., 1S91, p 1U4 The defendants 
are entitled to get compensitiun - Kunhammed v. ’^atnifanan, I L. B , 12 Mad., 
320, Yeshtuadabai v liamohaudm, I L. R, 18 Bom, 66, Doitiatraya v. 
Shrtdhar, I L R , 17 Bom , 736 , Diimn IjqI ''eal v Goptnaih Khettv, 1 L. R., 
22 Cal, H20: In the matter of lh> ytftUuin of Chakoor Ohundet Paramantek, 
Beng L R Pull Bench Rul, 595 , 'Jiidhoo Soodun Chaitirjee v Juddoiputty 
Chuekeibutty, 9 Gal. W. R , 116 , Bat Kemr v. iiai Oattqa, 8 Bom iJ C Rep., 
A. C. J., 31. 

Vasudev G Bhandarknr, in lojih —The lulo to be applied is tho rule in 
Ramsdeft v Dyson, L R , 1 U L , 129 , SVni/k Husain v. Goverdhtndas, 1. L. R., 
20 Born., 1. The .Judge has not found facts \%l)ich would entitle the defendant 
to compr nsatiOD, Furtiier, there is no evidence in the case to show that we 
were aware that the improvements were being made Excepcing the circum¬ 
stance that we did not take steps euilier, tho .luuee ha:» not found anything in 
favour of the defendant and against us Meiu delay lu biinging tho suit is not 
sufficient to entitle the defendant to claim compenaatiun. In the pleadings in 
the Courts below the defendants did not test their ciise on the delay in bringing 
the suit—Woodfall on Landlord and Tenmt, p 9 : Piemji Jivan Dhate y.Haji 
Cassum Jooma Ahmed, 1 L. B., 20 Born , 298. As to acquiescence bN us, see 
Willmott V. Barber, 16 Ch. Div., 96. 

[783] Farpan, C. J. ;—We have already intimated our opinion that the 
defendant Kalba Having bond fide paid the lent of the garden land to Vithal 
Atmaram before suit, oannot he called on .igiiin to pay that rent or mosne 
profits to the plaintiff. The farm lease granted by Jankibai, while the manager 
of the estate, to Vithal had not been set aside, nor hsd the plaintiff given 
notice to the defendant Kalba not to pay his Vent to Vithal. The lease granted 
by Jankibai to Vithal was voidable, not void, on the death of Jankibai, aud the 
defendant Kalba was, therefore, justified 'n paying his rent to Vithal until he 
received notice not to do so. 

We also agree with the Assistant Judge that equity requires that the 
plaintiff in setting aside the lease granted by Jankibai to the defendant Kalba 
should oompensate the latter for the money properly expended by the defendant 
in improving the land after the death of Jankibai. The plaintiff failed to giva 

11 


487 



1 

1 L.B. 21 Bom 751 DATT4J1 8ASH\B\M &0 «. KALBA TBSB & 0 . [1896] 

the defendant notice of hig intention to get the lease aside, and it, like that o 
Vithal, was voidable milv by the plaiutitl on the death of Jankibai, and wa 
not tp»o facto void 

1 Hindu widow is nut a ineie ten int fot life She is invested with 
fuller estiU) and more ample puwois oi management, and a lease gtanted h 
her at a fair lenf, as in this case, tliough fot a long teim of years, does no 
neoessanly determine at hot death The lieu coming in aftei hei has to Bho\ 
that in granting it she h is exoeerled her powei That lieing the legal positioi 
of the defendant, tlie Assistant ludge has found th it the pUintiti after Jankihai’ 
death allowed the defendant to g i on foi some yens improving the propert 
and took no steps to warn the defendant oi piociodiugs to obtain possession c 
the garden until hu instituted the piosent suit His conduct was such as to in 
duce i beliei in tlie mind ot t ho defendant that his Ic ase would ho treated as valio 
It IS nut. It lb true, spot ihc illy louud by the Assi'-taut Tudgo that the plaintil 
knew that the dofendait was making these uuinovomonts, hut ho was th 
owner of the land on Jankibai s doith, and there is no reason for believing tha 
he did not keep himstilf aware of what w is being done upon it The cas 
seems to us to fall wittnn the piinnple laid down in ^Ule% v Cowpei 
3 Atk , p 692, which is thus stated by Mr Wood! ill (p 9) in his woik o 
[784] Landlord and Tenant ‘ Hut in i ra^e w lien the mm nutlet man lay by 
and hutioted an assignee ol nii invilid leise to hy out money in rehuilclmg an 
might he piesumed to have had notien nt the fact, Lotd UaRDWIC&E directed 
new leas'i with pioper loionants to he gi anted to the as iguoe for the remain 1e 
of the ioiin ' lieic theie is not inetely i lying hv, hut i lying hy undei sue 
oircuinst mens as tt induce the belief that a votdahle le ise will bt lioated a 
hindiug We contiiEii the tiettnu ol the Vssistint Judge with robts 

Dten*’ cotijirmed 


NOTES 

(bit iiKo (1‘11'i) 27 I C H59 (minor) ] 
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Juiisdtotton— hombau Civil CouiU Aoi {horn Act XIV of 1869), Sea JUi, 
as amended by Ac X of IS/6, Sic 15 and Act XV of 1880, Sec i 
hegulation IJ of I8!i7 ^ee IS— Suit against offiar of Oovimment — 

Acti^doiu by the defendant in his official capacity 
On tho dcith of the Talukdir )f Kirwada InvinR * widow and minors n thp Mimlsdlir 
of Amod irting under Ibi tider of the. 0)'l ctor of Bruch intered the Tilukdir s house 
madt au luvcntorj of the move ibits, lock p ssfsbon c f the property of the douased ond 
looked up some of the rooms Amungthc property sciz ) (ituts ill ged) wiscertiinpr pertv 
beloDgiDt, to the wid w Sh > uught this auit igiinst lb Colleetor and Miinlitdii claim 
tngdamigoif irthc aiingfulict Tho suit wi ill d iii the Tourt f tne Subordiuat Judge 
[7S0J JTdi that the t ts lonipliiiitd 1 werr done by the dolbridinta n then officul 
eapicit> lud thit umkr ceiim *12 oi tho linubvy Civil Courts Act (\1V of 1869) the 
Buhordin lie Judge had no jurisdiction to entertiiii tat bUit 

ApplaL from the decision of J \BDiNE and Banade, JJ under section 575 of 
the Civil Proceduie Code (Act XIV of 18S2) 

Suit for nainages for tiespiss The defendants vteio the Colloetor of 
Broach and the Mtnilitdai of \mod The suit wtib hied in the Comt of the 
Subordina e Judge, snd tho question i used vvas wliethoi the a^ts complained 
of wei e done bv the defendants m their prtv i e c ip icitv or in then cfiicial 
capacity, in whic h lattei case the Sabordinate fudge had no ]unsdiction to entei 
tain t he suit under section 32 of she Bomhaj Civil Courts Act (XIV of 1H69) 
The plaiutitT was the widow of the Talukdnr of Koiwada He died on tho 
20th October 1891, leaving a widow (the plainiiiT) and a minor sin Tho patil 
of the villigo forthwith repotted the death to the Marnlatdar (defendint No 2), 
who in turn reported it to the Collector (dafendant No 1) 

The Colleotor (defendant No l) thereupon issiod an order to the Mamlat 
dar (defendant No 2) to make an inventotv of the propeitv of the deceased 

* Appeal No S6 of 1894 under the L ttir Patent 
T Section 92 of Bombay Civil Courts' Act (Bom Ait XIV of 1809} an amended by Act X 
of 1876 Beet on 15, and Act XV of 1680 Beet ion 3 — 

82 No Subordinate Judge or Court of Small (>nusps Bb"11 roceivo nr register a int in 
wbiob tbo Government or any nfiicor of Govcrnmi nt in bis (fficiul capacity is i pirt> but in 
ever} sueb case such Judge or Court i-ball nUr tl c p) iintiS tr the District Jiidgt in ahoeo 
Court alone (aubjeot to the provisions of hertiin 19) such suit sbill be instituted 

Provided that nothing in this heclKD shall brdirmedto «pplv toanyauit miulv breausr — 
(a) A Municipal ( orporatiou constituted und«r Bombay Act No VI cl DTI rr au} i tbrr 
enaotmeiA for the time being in force is a party to such suit, and an o£Scer of Qoicrumeut 
la, in bis pfBcisl oapaoity, a BO^mber of such corporation, or 

(5) An officer of a Ooutt appomted under the Cede of Civil Procedure, section 466 last 
pangnph, is, in vutue of ct^ appointment, a party to snob suit 
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Mad to take measures to seoure its safety. In obedience to this order the 
Mamlatdar went to the house of the deceased and made an inventory, and 
looked up some of the rooms, and placed his seal upon certain boxes. 

The plaintiff complained that some of her property was also seized and 
looked up, and she claimed damages for the trespass of the defendants. 

The defendants {inter alia) pleaded that the acts complained of were done 
by them in their official capacity and that the Ruhordinato Judge had no juris* 
diction to try the suit having regard to soction 32 of Act XIV of 1H69. The 
Subordinate Judge found that the acts in question were not done by the defend* 
ants in their official capacity, and that the Court had jurisdiction to try the 
suit, and that notice of action was, therefore, not nocessuiy under soction 424 
of the Civil Prt)ceduro Code (Act XIV of 1882). He passed a decree for the 
plaintiff for Es. 000 damages. The following is an extract from his judgment:— 

[786] ‘ ‘ The petitions A and B were indeed made to Mr. Allen as Collector 
of Broach. But it cannot he argued from the oppressed addressing the oppres¬ 
sor ‘ Oh * CoUeeioT Sahtb, pray don’t epprett me ! ’ that the person addressed is 
acting in his official capacity. Whether he is acting bO or not, is to be seen 
not from any such thing, hut from the fact whether he was or not acting in the 
discharge of his duties . whether he had or not ‘ authority or power to act in the 
matter.’ Whou the Government Pleudor said that the Colleotor on hearing of 
the late Thukore’s death required the Mamlatdar to make an inventory of his 
effects, and to put them under lock and seal, bo was asked under what law or 
authority did he do so, but ho gave no satisfacbory answer to this. If the peti¬ 
tions A and B purport to be addressed to Mr. Allen as Collector of Broach, it 
is as oloitr from thorn as this fact that tho petitioner spoko therein not only of 
the Mamlatdar acting nnauthorizedly and in an arbitrary manner, but also of 
the Collector himself acting so. Petition B says ; ‘ The reason is quite patent 
that, as stated in your petitioner’s potitiou ot 7th instant, neither your direc¬ 
tion for an inventory of the prupeity nor the actions under it are within the 
purview of the revenue adniinistration, and as such, non-official and absolutely 
unlawful and arhitrarv.' The defendants have as yet failed to show that their 
acts, even though they might not be under any partiouiar law, are ‘within the 
purview oi the revenue administration •**'*’'* What 
mads me hesitate in giving my findings at onco in favour of the plaintifl was 
her allegations in paragraiih 7 of her plaint. Therein she says that' tho defend¬ 
ant No. 2, as Mamlatdar of Amod, wrongfully seized the property of tho phiint- 
iff in pursuance ot the absolut(<]y unlawful direction of the defendant No. 1 as 
Collector of Broaoh mentioned above ’ As said by the plaintiff’s pleader and 
her counsel, tho dofondants arc sued not in their official, but in their individual, 
ospacity. But, as said by me. I am sure the plaint could not have been drawn 
up by such a skilful coansel in the way it appeared to have been drawn up. 
The offioial capacities, said tney, were mentioned meroly as descriptive of the 
defendants. And after reading the petitions A and B, attached to the plaint, 
I think that the explanatton must he taken to be true. And snppusiiig that I 
am not entitled to take into consideration the oontents of the said petitions in 
judging of the matter, it cannot be gainsaid, that the matter must he judged of 
not from any isrilated expressions in the plaint, bat from the plaint taken as a 
whole. The plaint shows that the gist of the action is not that tho defeudants 
aotipg in their official capacity exceeded their powers, not that they bad any 
authority or power to aet iu manner or form which they bad no autlmrity or 
power to act in, but that they had no authority or.power to act at ail in the 
matter.” 

The defendants appealed. 
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Rao Sahflb Vatudfo J. Knttkm (Government Pleader) appeared for the 
Appellants (Defendants). 

Manfikshnh J. TaUyarkhan ippeared foi the Respondent (Plaintifi) 

Jardine, J. —The plaint sets lorth the eircumstanoes under which this 
suit was brought after a letter of notice appended to the plaint, bv the widow 
of the Tilukdar of Kerwada, in the [787] Court of the Bubordinate 
Judge of the First GlAt<s against the Goliectoi ot Broioh ind theMamlatdar of 
Araod. The ladv claims damages for a continuing trespiss and the Subordi* 
nate Judge has awarded to hei Rs 500 The iact' ate substantially undisput¬ 
ed , the pleader for the olaintifl has stated that she i>> oonlent with the relief 
given, and has admitted th it there was no impropei animus on the part of 
either defendant, as has also been found by the Couit below It has not been 
contended that any serious pocunivr> oi othei imury was done 

The facts are that the Taiukdai of Kerwada died on the 20th October 
1891, leaving a widow (the plaintiff) and a nnnoi sou, and that on the 22nd 
Ootobei 1891, the Manalatdai, acting undei the Collector s Older, aciornpanied 
with divers peons and others, entered the Talukdn’s mansnin house, made an 
invmtorv ol the moveibles, took possession of some belonging to tlie plaintiff, 
and locked them up in the promises, and ilso locked up some of the looms oi 
the house so is to duptivo the plaintiti of hei use and en]OV’nent ol the move- 
abh's irid the rootn*- The suit was nrought on rolusil mule to lonruve the 
locks and lestore the p)opeit> and rooms 

The mam question aigued heie for tnc ilelendants in suppoib oi their 
ippoil Is whether the ]uiisdictir>n of the Suboidinate ludge to tiy the suit is 
excluded b\ section 32 ol \ct XIV of 1869 Two ohiecbions hue been taken 
Iiibt, It IS said th it the plaint is >4uicid il nr that the defend ints iro desciibed 
111 tiro holding as Oollectoi and Mamlitdat and that in paiagraph 7 the acts 
douo aie siid to be done by them as such The Bchoidinatc .ludge has dealc 
iuliy with this iruint, and I conciii lu ins views The plamtaiid its appendages 
aie to be consideiod as a wnnie, ind I tin ot umnion that tnc use ot the 
official titles IS by w of desciiptioii onl\ lb is peifectly cleu that the 
intention j 1 the plaiutiil w is to sue those public soivints on the ilkgation that 
their acts iiad no reil othilal colour ibout tliom She sought to make them 
liable in then private capiciti ind ipplving this lost to the woids about ^uing 
in section 32, and following hanhai v Malayan I L R, 11 Bom, 370, I 
hold that the Buhoidinate Judge had juiisdiction 

[788] Any irregularity in dcboiipnou is immiteml under section 578 of 
the Code of Civil Ptoceduie lud raav bo treitod xs superfluity —Hajah Pedda 
v. Arooial'i, 2 M T A, 504 at p 512 The lOst of the jlaint it not, in my 
opinion, suicidil—I mean in the sense that the Suboidinate .ludge was bound, 
on pernsil ot it or merely alter delendants pleading, to relusojuii'-diction under 
bootion 32 Pntnd’facte tho act complained ot is a wiongful act, and it has 
been admitted at the heaiing that no sratute in existence oi lepi xltd evei 
oontorred any juusdiction on the Colloctoi It may be that on going to tiiai 
and pioving that the act complained of was, jvhether tortious or not dune in 
tnc course of offloial duty, tne propei course would be loi the Snbotdui ite Tudge 
to dismiss the suit on the ground of want of iUTisdi'*tion But this pioot is 
matter of defence bke justification under Act XVIII ot 1S.50 — ]f(nkai v 
Arm^ttong, 3 Bom H C Rep , 47, A C J , oi iii cases about notice undei section 
421 of the Civil Pioosdure Code —bhahfbzndte v jP/rgttvion, I L R, 7 Cal, 
499, and to be proved, not merely alleged Gopt v tiheao, I L R, 12 Bom , 
358, IS direct authority 6n the question of the foium under section 32 ot Act 
XIV ot 1869 ]^be Court there in dealing with the words " in bis official 
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capacity ” say that "a prosecution by a functionary is o£QciaI when in carrying 
it on be ib discharging a duty expressly or impliedly assigned to him by law.” 
And at p 363 : ” The allegation of an oflScial justifioation must be made out 
by the individual sued as a private person, and it must amount to more than a 
more pretext or colour, as good faith is required in the discharge of all public 
funotions.that affect the persons or possessions of subjects of the Grown. For 
these reasons we must hold that the defendant, sued as a private person for an 
alleged wrong to the plaintiff, was rightly sued in the Court of the Subordi¬ 
nate Judge.” ^ 

Now assuming, in the absence of any decision on the point, that the Subordi¬ 
nate Judge ought, on proof that the acts done by these officers of Government 
wore done in an official capacity, to have dismissed the suit, we have to form an 
opinion on tbe evidence and cases us to whether they were acting in an official 
capacity. The cases 1 have quoted from Vols. 11 and 12 of our Bombay Law 
Reports show that mere allegation ot a defendant, [759] or his proving the 
consent ortho order ui an official supeiior, docs not satisfy section 32 of Act 
XIV of 1869. In Gopi v. Sheto the test spphed is whether the officer is 
discharging a duty expressly tu impliedly assigned to him bv law. This is the 
ratio deetdertdi of Waman v Dipchofid, P. J. for 1888, ]> 121, and apparently 
of owamirayaeiintya v. 7% Collectot of iJhartvar, J. L B., 16 Bom., 441. There 
must be good (ditli on the part of tbe officer as oistiuguished from mire pre¬ 
text or colour There are very few reported cases on section 32 of Act XIV 
of 1869 on this point. But tliobe just cited seem to rocognize ti>« same piin- 
ciples as haxe been applied by the Courts to protection hv notice. Thus the 
wider words ol section 424 ot the Civil Procedure Code “in lespeot ot an act 
purporting to be done by him in his official Crip-ictv ” have been interpreted by 
the light of the English decisions, ShahcLtadee v. Fetgusson, I L. R , 7 Cal., 
499, to some of \vhioh I will tefer prisuntly. The same introduction of tbe 
eleiDont of good faith governs the interpretation ot section 86 of the Bombay 
Municipal Act of 1873 —hanehhod v. I he Munuipahty of Dakor, 1. h. B,., 
8 Bom , 421, and the corresponding enactment in Bengal— Chundt-r \.Obluiy, 1. 
L B, 6 Cal, 8. Again, in Jmpetatnx v Ganu, Cnminal Ruling No. 51 of tbe 
22nd August 1889, we held, alter considering many authorilios in a case of 
notice turning on section 42 ol Jtoinlmv Act Vlll of 1867, that “ the protection 
extends to official acts done in good faith and which may reasonably be sup¬ 
posed to be done in pursuance of officidl duty, even though legal powers may 
be exceeded, hut not to acts iur which there is a total absence ot authority.” All 
these ducisioiib show that the Couits will not tieat an act as official merely 
because at the time of doing it, or when defending the suit, the officer asserts, 
however uureasonably, that his action was official This view, which is very 
fully stated in the English oases, is *hat adopted bv the Judge below, although 
piesbed, as this Court has been, by aiguments which ignored the decisions ; he 
used more language oi hyperbole than was wanted. 

This is a convenient place to notice the motive of the defendants’ action. 
It is undisputed that thuCollectqr wislied to pro-C760]teot the interest of tbe 
minor by making an inventory of the moveable property, conduct which in the 
cases about the executor de son tort has been held to be friendly, similar to the 
feeding and caring tor tbe children. All the placing of looks and keys was 
ancillary to the seouTing of the moveables, and there was no harshness used, 
but much respect paid to tbe feelings and position of tbe widowed lady. Tbe 
learned Government Pleader declined to admit that there was any tort. His 
argnment was that talukdars being a seignorial olass i^ive special treatment 
trom the Government: and that as their minor aont more instant 
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proteotion of fcbeir peoaniary interest on the death of the father, the Collector 
hA<; a right to act in the manner charged, as if, irresi'oetive of statute, there was 
a prerogative of the Grown as parev.% patna, winch lie ui ly exercise under the* 
authority of the Governor in Council To this Mr Mai eksba replied that 
the Collector is the creature of statute law , and that the Legislature has made 
what it thinks sufficient provision by en loting Act XIX of IHII and Act VIII of 
1890. I am of opinion that Mi Maneksii I's argument is sound , oven a Gover* 
nor's powers about preiog»ti\o matboie ain limited -Hex v 2 Strange 

Madras B , 93, mentioned in Foitsvth’s Conhtitutional Law, 370 The function 
of protecting minors and then proiiettv has long been vested in the Adalats ; 
and it is hard to understand how the Collector defendant could suppose that 
he had any authority in tlie matter except to mevu tht civil Court 

Some evidence has been given that loimer revenue officois have acted in 
the same way as regaids the moveable pro]>ertv oi deceisod talukdais in the 
Collectorate of Btoach and with the approval ot the Goipinoi in Council. 
Those precodente are but feobio piooi ot legal'tv, as i*. said bv Loul DhNMAN 
ID Stockdale v. Bansard, 9 A and E , 1 at p 1^5 and I come to the upinion that 
the acts done ar^not to be lustihed by oarliet practice in Itu face ot the piovision 
made bv the statutes 

The last question is whuthoi the C diector aiui the Mamiatdiir, though not 
jnstihud b\ the lavv, thougli without lUthoiitA to act a" tlnn did, had an> colour 
or reasonable ground lor supposing C761] thitthev had -Cook v. Ltonardt 
6 B. and 0 , “151, (lrf>i'nwmi v IJutd, i Teim B , 555 6'awtt v Clippintoti, 10 A. 
and B , 6H9, and otlic casos olleciod in Aildisou on Toits in the Cli ipter on 
Notice. Most ot these cases is well as those in liic Indian liooks doil with 
suits about misuse or excess ot poweis confeired li> statute Heio the 
cefend lilts acted without ..uitute at ill L is not a blunder ot eonstuiotion, 
as in h Hagunada v Nalkamum, 6 Mid H C B, 42d si yip 441 and 448, 
The Goveiijinent Pleadei ha-, ingod that thuie w is an honest heiu^t and that 
this beliet, evou it oiioneous, w h jus'ifiod by the loiuioi jiiocedenl'^ But 
there wdi a total absence ot lutlioiitv, which appcMisto nit to hiingtbie 
cise out'' de the definition ot oiticial cipscitv as ttie pluaso in section 32 ot Act 
XIV of 1869 IB constiued in Oopi v Sheio 

In Spooner v Jwidou, 4 M I A 353 it p 379, the jiivihge conceded to 
a public officer of a special fuium is tiuakd i'- a piotectiou Loin Campbell 
observes* * Our books actually sw urn with df'cision-^ ^ ^ ind theio can 

be D(> tule more firnily i stahlisl ed th.ui that il paitin.. Aond fidp, and not 
absurdly, believe that they aic acting in puisuauce o* sintutos, and accoiding 
to law, they are entitled to the special pictuction windi the Legist ituio intended 
for them, although they hive done au illogtl act ” The Judicial Coniiiiittee 
here evidently apply tlie decisions about notice to the mattt i ol an oxcejition of 
yunsdiction. Following so high an antlioiity I .im willing, in tin .ibsence of 
repotted decisions, to hold that they nyiply t.i thu exception oi juiisdictun m,ido 
by section 32 of Act XIV of 1869 and to exfond its pumow so as to exclude 
from the Comt of the Subo»dinatc Judge tho^e cases of misuse, inis..ion or 
excess of powers, which he between a moie foolish >.naginatiOTi and n pci foot 
obsarvanco of a statute —Cannv Clipperton, iO A. and E 6^'9 Bin 1 no not 
think the Privy Council, in thelanguago used by Loid CAMrilLLLin '>pi<on(r v. * 
Juddow or Mi .Tustioe West in Oopi v Sheso, includes in the exception of 
jurisdiction cases like the piesentwheto there has never been aux iiithoiity atall 
under the common law or any statute. Public officers n>iibt not be 
presumed wholly igoorkut of such statutes as Act XIX of 1841 and Act VIII 
of 1890. The dietinctios o^j^vrers and (762] duties of the Gullootor and the 
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' d’adfie 18 ancient ind well known It hci,«i been held in Englind th^t a mme 
^ general peisuisinn of an oQi ei ibout his official powets is not enough to confer 
•' the proto tion ol notice—^Ctne v Evetsltcd, 10 Q B 14*1, and there appeals to 
be no Indun decision which applies the doctrine oi protection to a caae like the 
present 

The Cillectoi mii,ht undoi section 8 ol Act VIII of 1890 have moved the 
District Oouit lot in oi lei undoi section 12 ioi tempoiat\ custody and 
protoctnn ol the pi ipjrtv It has been hold tint when appointed by the Cuwt 
to take chaige ot the ptopeity oi 1 minor i Colluctoi is an ufficei within the 
meanin.{ of Hectiori 32 of Ac XIV of 11*69- Aa>stnqrav v Lvevmamav, I L 
R,lB)iu 318 Mohan V Haku J L R 4B>m 63S But the inference is 
that uat/f appointtd he. caun > bt o icf,ai(l((l Sie, too, Jhe Oolle<lor of 
Hijnor V Mttnuvit 1 L R i \I1 20 ani Shalubzaite v Fergusson I L R 
7 Oal . 499 

Owing to i mistake of law, the Gilleitoi ind the other defendant have in 
my opinion, acted wholly without vuthiiity The\ nii,.ht have used tno 
po ver conieiied h\ Act Vlll of 1890 tul possibly nhtunod in 01 loi They 
are lubla m damkges — Sinc/a/r v hroughton I L R 9 Cil 311 I would 
add that ilthough thepiovioub decisions on section 32of 4(*'X1V ol lb69show 
that, il i pUintift do ires to sue i public ffaciil 111 his piiviti. c ipicity hu may 
bring the suit in the Comt of the Suhoi hnato li I oj the Couit ot b 11 ill 
Causes theie will itut he itonioncv t > sue in tie District Couit whic li hib 
aplenuy luiiscli lion 0 horviise thn plvintili takes the risk c f his ilnnt being 
rejooteil 01 i lohiinco luidc to tiio High Omit uil even if he succouds in the 
01 iginil Couit till ( bjucti 111 to the luiisdii bion m i\ have a^ain to he fated in i 
Court ol ipteil 

Since tho heamie’l hi\c>pmsidcici tlu ollei liw section 41 of Re^uhtion 
II ol 1827 The exception oi lurisdiction w vs made whore it a| peaied ‘ that 
tho defenfant IS 1 imhlic soivint ml tint the siit is hiought i 01 acts done 
by him*in his public i ipirity Then the Native Coniraiisioner bad to 
send up the [763] suit ti th lud^ Tho change of linguago mide in lb69 
does ij )t epp II to me ti signiiy inv chui e in the liw I would lot these 
rea‘>ons ocntnin thu deciet although T hive *^he inislortune to differ with my 
brothoi BANMiJb on the inteipretation ol tho liw 

By opeiafion ol sect 1 m 575 of the Code ot Civil Pioceduie the Couit 
(onfiims the dcsciee Costs on thu appellants 

Ranade J —The duel giusti uithit wis vtgued befoie us by the ippel* 
lant ploiiloi It' ites to the pnii ictiou of th 1 lowui C mrt to enteit 110 this suit 
und II the bai cicitid by beetle n 32 of \ct XIV of 1869 The ciuostion is one 
ol tho pio|ioi foium and not t t,l t pi tiofion ot thooffieeis oinrerued These 
two punts (to not ippeii to hivohotii ufficiently distinguis*iied by thbloirned 
Judge t lie 1 iwei Ciuit He hold tint the que^ti m of his own jurisdiction 
to tty th << 11 1 diimdud f n itb doiiBion up n the gueation whether the Colic ctoi 
Mr Allen had authuity ui powoi to ict in tho matter If the* ut was done 
undoi no law 01 luthoiity it could not, in tho Suhoidinate Judge s opinion be 
eaid to have h Kin 1 me in the Collectoi s 01 M milatdar s oiliciil cipicity as 
1 such Oolloc *^t 1 Ol MimlatUr, ind there foio it was their private act, and m 
lespicbot sue I in act the Coileoror and tho Mvmlatdai could bp sued as 
detcndants in the Suhoichn ite Judge’s Couit Tho Subordinate Judge held 
that defendants had failed not only to show that their act was bupported by 
any particular law but that it %ll withm the purview of the revenue, judicial, 
or any other administration 
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1 am unable to accept the correctness of this description of the defendants’ 
conduct in the present case. Ttie plaintiff herself in her plaint charged defend¬ 
ant Ko. 2, as Mamlatdar, with having seized her property in pursuance of the 
absolutely unlawful direction of the defendant No. 1, as Collector of Broach. 
It is true that in her petitions \ and B, plaintiff gave an indication that she 
intended to sue the defendants in their private capacity. The first question, 
which the lower Court had to decide, was thus, whetlior, under the circum- 
statices, this intimation could by itself change the character of the suit. This 
Court has held that oven where an anjondment had been iiwido in the plaint it 
self to the efi-ct that a certain [764] forest officer was sued in Ids private, and 
nut in Ins official, capacity, such an anieudinunt did nut remedy iiin defect of 
jurisdiction. Such description h^ tim pLiintiH iii his suit, (ot as in tins oaso in 
siipplemontarv petitions), cannot uller thocliar.ictei of the suit “.which must be 
doterniinod irom the coutents ol the pi nut itself, and a consider ition of the 
position occupied by the defendant ”— Wamtni v JUpchand, P. J , 18HH, p. J21. 
To the same effect are the deci-ious in Wamnaji \ IJ.'lhnInui, I’ .1., 1888, 
p 122, and Mariand v. Mnhadji, P. J , 1875, p 161. 

It is indeed suggested in the judgment of the luwer Cnuit that in all these 
caaos, the officers conceined wore alleged to have innused the pov\cMS coi fcired 
upon them by law, whorea*' in the preseut pa-.o, tlieie was no such law or 
authority which conferred anv powoi on the defendants to intoifere in the way 
they did. Ann in support of this view, lokuetice was made bv the resjiondefit’s 
pleader to liaiikai v I^aiayan, I L. K, 11 Bom , 370, iirul Gopt y. i^heso, 
1 L. R., 1^ Bom., 354 whole this Court loeognized a di'-finction between an 
officer’s iiriiato and ofiieial .ids. In ono of these cases, tiie officer cuncoined 
was sued for dcfamatinti, and in the othei for malicious jitosecuf ion. These acts 
were held by this Court to he piivato and potsonni acts of tlieofiieois concerned, 
and as such rondoroii thorn nmcuuble to the juiisdictiun ol the Subordinate 
Judges’ Couits. 

Accepting the test laid down in UoMta/i v Dipehaud, it tnust bo scon 
wliethei' the deteudants’ act iii this case can lio regarded as lalJing within 
the catej,ny ot the acts complained of in tliat case, or in Wavinaji v. 
lialknahaa and Mat fund v. Mahadji, or within the class of cases nterred 
to in Bavkat v. Narayan and Oapi v Sheso The question for coiisidora- 
tion, it must be again noted, is not a question ol the legality or otiicrwise 
'of tho act, but a question ol the prop'r forum, the power of the Couit to 
adjudicate upon the legality or otheiwi'.e ol the act. The acts complained 
of aie that the defendant No. 2, by the ordei ot defendant No. 1, wiiit to 
plflintifi’s place soon alter the death her husband, the Thakore, end in 
t765]tho presence of plaintifi’s men made out lists or inventories ol the deceased 
Thakoro’s property and the pioperty in plainlilf'b possesbion, both ot which 
were admittedly mixed op together, professeclly, in the inteiebt of his minoi 
son, and put locks and seals upon some room or rooms in plaintifi’s occupation 
along with plaintifi’s locks and seals. It is admitted that no undue seventy 
was shown on the occasion, nd that no pies^ure whs put upon the t lauitiff or 
her men in the performance oi this process oT tempo a, y sequebtnilion Jt is 
admitted also that if the defendant No J had first moved tlie Disliict Oouil, 
and had then, under the powers conferred by Act XIX ot 1841 and Act VIll of 
1890, procoedtd to make out the lists and place locks upon tlie boxes and looms, 
defendants’ acts would have been periecth justified. The report of the defend¬ 
ant No. 1 to bis official superior, the Eevonuo Commissioner, shows that an 
application to the District Court was contemplated as an accompaniment to the 
making of thf^iuventory, and it further appears that the Revenue Commissioner 
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aleo the Qoveroment approved of the steps taken by the dolleotor. The 
^proceedii)c> 111 intioipatum oHhe orders of the District Coart was no doubt 
irregular aud uousual, bat the immediate question before us is whether the 
making of the inventory and the looking up of the rooms were, by reason of 
this omission, private aud personal acts of the defendants, or whetlier they 
were performed by them as such oflicers in their official capacity. The Col* 
lector, wliHO hois appointed to take charge of a minor’s estate, is so appointed 
in hie official capacity as C illoctor, and he cannot, as such, be sued in the 
Subordinate .ludge’s Court fox acts done or omitted as guardian and adminis¬ 
trator— Nnrsmgrnv v. Luxumanrav, I. L. B , 1 Bom., at p. 320; Mohan Ishwar 
V. Baku Rupa, I. L. B , 4 Bom , at p. 641. The Collector's proceeding as 
Municipal Oommissionor has been similarh hold to be an act done by him in 
his official capaoity - Qangadhar v. The Collector of Almednagar, I L. B., 

1 Bom., p. 62*^. To the same effect is the ruling in Swamiragachatya v. Ihe 
Collector of Dharwar, l.LB, 15 Bom.. 441, wiiere the Court held, without 
deciding whethei the act compiauied ot [766j (the destruction of certain testi¬ 
monials) was right or wrong, tliat the District Court alone was the proper 
forum to inquire into the question of legdlit.y The power of the lower Court 
to inquire into the question whether delendants' act was light or wrong, pre¬ 
supposes that it h.id jurisdiction to inouno into such a complaint against au 
officer for such an act committed by him. 

* All the casos decided under Act XVIII of 185(# that have been reported, 
whether nlaintiHs succeeded in establishing the illegality or abuse of power, or 
whether they iailod to do so, appear to iiavo been instituted iu the' District 
Courts, or on the Oi'igin.i,l Side of the High Courts. J have not come across a 
single e ISM whore offie 0 r•^ have been sued for acta purporting to he done iu their 
official capaeity m the Subordinate .fudges Courts : see Amm%ap-pa v Moulaot 
Mahomed, 2 Mnd II C Bep , 443 , '^hahehzadee v, Fergus.tnn, I, L R., 7 Cal., 
499 : Sinclair v. hroughton, L K., 9 I A., 152; S C. 1. L. B., 9 Cal., p. 341, 
Spooner V ./uddow,4^ I \ ,^[>3, Collector of '^ea Cu'>tom<i, Madras Vunniar 
Chithambiirnn, I. L B, 1 Mad , 89; Seshmgnnqar v. li Raghnnotha How, 

6 Mad. H 0 Bep , 345, Vtnayak v. fJat Itcha, 3 Bom. H. C Bep., A. G. J , 36 ; 
Venkit Shr/nivas v Armstrong, 3 Bora H. C. Bep., A. C J,, 47 ; Meghraj v. 
Zakir fjussavi, I. L. B, 1 All., 280. 

1 oamiot bring myself to believe that if the question of the power of the 
Subordinate .fudges' Courts to entertain such suits depended entirely on the* 
proof or otherwise of want of legal authority, no obioction would have been 
tak 'I to the institution ot these suits in the District Courts in casos where the 
defendants were shown to have acted illegally and ultra vires. 

The English decisions undo' local Acts, which require notice to be given 
to public servants when thov aoi sued in respect of acts performed by them 
in pursuance of, oi le execution of, their statutory powers; are very useful as 
guides in dot'ertnining the principles on which protection to such officers 
may bo gr.iniud or disallowed. Tiny are not of such use when the question 
is one of tlic jurisdiction of Subordinate Courts over [767] certain class 
of persona in i aspect of a certain iclass of aofs. The Subordinate .Judges’Courts 
, are not Courts of plun.irv jurisdiction. The English law recognizes a distinction 
between the Judges of Superior Courts and .fudges of Inferior Courts of Record. 

^ In regard fo this hist order of Courts, it has been laid down that the .fudge of 
I tueb a Court must have before him some cause of action into which he has by 
law authority to inquire, or his proceedings will be extra judicial—Addison on 
Torts, p. 654. 6th Ed. In regard to revenue officers and tax collectors, it has 
been held that if a tax ts not legcdly payable, but is demanded bond fide by a 
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tax oolleotor who intends to act rigiifely, and has fair and reasonable ground >, 
lor his belief that he has authority, such a oolleotor is entitled to the statutory 
protection (Addison on Torts, p. 779) It will bo otherwise if the same col¬ 
lector takes a bribe, or extorts money under colour of authority. Ttie distinction 
here pointed out is really the same distinction which has been noticed above as 
having been made by this Couit between private and oilioial acts— IVaman ▼, 
Dipehand, Wamnajt v. Balkrt\hna, ISanhit v. Narnyan, and (topi v. Sheto> 
The statutory notice referred to in tht-se Acts corresponds to the provisions of',' 
section 424 of the Civil Frooodaie Code. This provision does not furnish any 
clue to tho order of Courts in whirli nuch suits must be brought. That is a' 
separate question by itself, to bo detei mined hy a consideration ol the class oi 
persons and the acts of such porions complnined of. The question of the* 
legality or illegality or want of anthoritv has to be raised and doeidf'd before U 
properly constituted Court, and it appears to me to he begging the question to 
make the Court’s luriadiction depend upon it<- first assuming to itself and exerois* 
ing the power of deciding the merits of tho case, as has been illustrated in the 
present case. The English cases— Notrts v Smith, 10 Ad. and R Bep , 188; 
Cook V. Leonard, 6 B. and C. Bep , 351. hine v Etershed, 10 Ad. and E. Bep., 
Q. B., 143,—Snly lay down the principle on which protection should or should 
not be given to a public oliioer sued in his official caiiacity for alleged irregular¬ 
ities or abuse of power. The common law on the subject has been enacted 
in Act XVlll of 1850 in this country, and [768] these decisions are of great 
value in interpreting the provisions of that enactment. There is no distinction 
between tlie English and Indian law on the subject of the protection to be given 
to judicial and revenue officers But the provision which limits the jurisdiotion 
of Subordinate Judges’ Courts in respect of certain classes of persons ond certain 
acts of such persons has nothing corresnonding to it in English law. This 
limitation is of very old standing, and was obviously laid down for other reasons 
than those which regulate tho limits of just protection The test of the appli¬ 
cation of this limitation must bo other than one which turns on illegality or 
want of authority. This test must depend upon tlio character (d the person 
and the nature of the act, and its surrounding cireumstanc<'s. .fudged by this 
test, tiiero is nothing in the order of defendant No. 1 to make m itivontory of 
the minor’s pi'operty which was in itself so completely beyond the limits of his 
official duties as to suggest that the act was, like a private assault or defama¬ 
tion, his own unofficial personal misconduct. 

For all those reasons, 1 am satisfied tl. it the lower Court was in error in 
assuming to itself a jurisdiction whi-h did not bulitig to it. The conduct of 
the defendant No. 1 in suhsequentlv filing a written Mtateroent in his private 
capacity, and raising the samedofence again, did not confer on the lowor Court 
a jurisdiction which it did not alreadv poi.seM'i. 

I am of opinion accordingly that the decree of the lower Court must be 
reversed, and the plaint ruturned to tho jiUmtif! to ho filed in tho proper Court. 

Tho Judges having thus differed, and thn dm tee of tho S ihordinato C>urt being con* 
firmed under seotion 575 of tho Civil.Procedure Godi. (Act XIV of tho difendants 

preferred an appeal under the Tjottors Pitent, niePfho cist wis argued before a Full Bench 
oomposed of Farban, C. J., and Parsons and Candy, JJ. 

‘Bao Saheb Vaeudeo J. Kirtikar (Government Ploadei), appeared for the- 
Appellanti (Defundants}:—The evidence shows tliat it has been tho practice to 
the district for the Collector to take charge of tho pronorty of a minor Thakore 
on his father’s death. That is what was done heie. The defendants actedt 
simidy in their official capacity The death of the Thakore was, according 
[769] to practice, reported by the patel to the Mamiatdar, who in bis torn. 
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ade a report to the Colleotoi Tlio Collector directed the Mamlatdat to make 
Hn inventory ot the ]l^opelt^ and to take precautions fci its safety The 
Mamlitdai qivo due notice to the plaintitl that he was going to make the 
inventory lie subsequently made the inventory and locked up the property 
'Bo give to the pluntili whit she claimed to bo hers The matter was duly 
imported to Goveinmint, ind it pissed a resolution (Cxhibit 81) on the 14th 
Boveriiher ISQl, ippioving of the action taken hv the Collector In all these 
proceedings tlie Collectoi vted in In', ofhcial, and n^t in his piivste, cipacity 
^he pi lint Itself admits (paiigraph?) that the acts done by the defendants 
“Were done by them in thtii public capuitv Unler tlieso ciicunist incus 
section 32 of the Civil Cnuits Tuiisdicti.n \ut(Buinhi\ Art XIV of 1SG9) is 
applicable, and the suit ought t > hive been brought lu the District Court The 
espiessions public cipacity tiid ottici il capicity aie sy nony nous The 
defend ints actul is igouts of (r iveininent icid, thoiefoio is public ofliceis— 
TFawart V Dipchand P 1, ISSH, p 121 Wnmnajiv halkrihhua P T IhbH 
p. 122 \1art and \ Mnhaijt P 1, lh7 1 , p 161 >u imirayaahan/n v 

OolUotoi of Jharnai, 1 L li lO 11 .ni, 111 

ManthshahJ 'Jahyarkhan, in larod 1 n the Kuspcmdenl U'laiutitl) The 
Maailatdiii took possession ot tliu plaintiH s ])) .putty is well is tho tuinoi s 
proiierti^ It is admitted llnl some ot the plaintiH s piopeilv \i is taken and 
looked up, and notwilhst in liii^ >ui applir iti n to the Collector it was kept in 
attachment We coniend tli it neithcL the Culloctor nor the M irnlatd u hid 
any authoiity to take possession ot (he propeitv of tho ni nor ind much less 
to take tho pi iintiit s ) lopuity Tue dufon lints artod beyond the scope of 
their authority and thiiifoie tliey am personally hihlu No doubt when 
a Governn ent oOu. i is sued m his ofli iil cipicity tho suit must he brought 
in the Distnct Coiut l>ut the defend ints luiu ire not sued in then ottiriil 
capacity tlinufoio tho Sul oidinxte liidgus Couit hid juimdiction to entertain 
the suit Tiiu test is whothoi theOollocioi acted is tne agent of the Secretary 
of Si ite The Suemtny of StiLu would bo liable only when the Collector 
doeb an ait within [7703 tho scope ot his lulhotiuy and not olheiwibo Addison 
on Torts f7th Cd ), p ’t*) 

^s to tho ill if.ation that it k tho pi ictice foi the Collectoi to take 
possession of a ininoi Ttiik it s piopoitv we contend that an illegil practice 
cannot aiithon/u an act whuh itself is illegil Tho pitcl no doubt reports the 
death in his othciii cipiicitv but tint mpoit does iiin justify the Collectcr in 
seizing the piop iti Tho ponoi to 1 ik < li irge of i iiiinot s pio|>eity is given 
to the ' oiiit undei spociale lac tmoiits hut I ho Collect >r cinnot take any iction 
ID th( mittoi on hm own luthoiiti It ,.aunat he said that the Collector acted 
Within hu s. opu of his authoriU thoUnh iitipiopiili If a Court acts without 
jUribdiotiou tho oidci pissud by it is in iiivil'd order Hut if it is acting 
Within its ]ui Is lit turn i may d > in lot which is wiongful, an i yet it may be 
piotoctod— IVanmdjrv f alkrtshna P 1 188S p 122, Gopt v 64c&o, I L E, 

12 Bom , I'lis s/i ih / idee \ I (rnttston, I LB,? Cal, 499 

The judgment of tho Full Bench was delivered by 

Parsons J. The decision of this appeil depends upon the meaning to 
be attached to the wotds any oflioei of Guveinment in his ofiiciil capacity 
which occur in section 12 of the Bombay Civil Courts' Aot, 1869, which enacts 
khat " No Rubor lin ite Judge nr Court of Smnll Causes shall receive or legister 
a suit in which the Guveinmunt oi any oflicer ot Goveinment in bis official 
oapacity is a paity That section was founded upon a provision contained 
in the older logislatioa upon the s. me sahjeot, which is tb be found in section 
48 of B*galetion II ot 1827 which barred the Native Oommiasioner from 
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t<ikiD{{ oogDiaanoe of bioughc i.<unsb i public aeivaot for aoU done by 
him 111 his public oapacib\ 

Those provisions are nob eYooptions oi plo'ks intended for the protection 
ot oihcuis of Go\einnaenb They ire liinibabions iinpised for whab may be 
styled leasous ol public polK^ upm the jurislicbiori of Ciurbs of lowti grade 
than the Gouif of the Di>>tiiot Juige tj whom such lowei Courts are directed 
to relei the pliintitt in oases oiiiiUr, within the purview of the section The 
C 771 J decbioni therefore, upm sbitutis whuli confer i ntnimiby on ot afford 
piotecbum to, ollitors or public, holioi lclln^* oi puipjituig to act in a certain 
oapiPity do not ippiu to u-i t) itloi 1 i sinbince n dojiUig with cjuestions 
which 11 iso undei tlie ibovi‘ section 

Upon the oonstruotion of th i «jcti m iii Ins bjin lulai ind we i,,ree with 
that ruling thit the question ciun t l>i doteimined by the icsciiption given 
by the ,ilaintilf hiinselt of nis su 1 11 > i inn t select the f jiuin of juiisdiction 

b\ a stiteoiout tint ho sues the ul'icci ot (■» ivciniuon* not in his otticial capa 
cit> but as i piivito mdividuit This quusti in of the Cmt in winch bhe suit is 
to he tried must he dotoimined it uu tlie contcut'. of the piiint ml i consider 
atimof tlie pcvsition iciupu 1 bv tin detondint It naan v Dip haul, Y* J, 
IHSS p PI The'.line J i/ie liOid nh \ is ohs nod in Sunmna^achaiya v 
Ih Co leotot of Dharwai 1 L U li Bim PI wiuic tlie Couit looktd to 
see nut whethoi the uts wore legil cii ilUn^l b it wl ctiei the acts done by the 
Collectoi weie done h\ him m his otiiciii c)pacit> 

The suhstince of the pliiut tu tiio piosent rase is this The hist defend 
ant IS described as the Coll c loi ot Hiuich incl the second defendant as the 
Miinlitlaiol \mol The plAnd tl is tlu wi 1 >w oi the TIuk )ie liaising bho 
a\s tint, on the duith of K using djiondint No 1 directed cu fondant JNo 2 to 
cnike minveruoix of th piopeili lift l)\ trio decc imcI ml ttmt the defendant 
No 2 came and to >k p>sstssion n)t ouli of tlie piop il\ of ilio ciuceisel but 
ot thepoisonil piopsit> of the pliintitl viz c* ish clotiius utniiiicnts , of 
the vilue of Jib V) UOO The cuise ot ic*ti >ii is put cl iwu is icciuing against 
both the defend ints oner ih lUt thni^nd () tilci IhJl the d itt oi which 
dofonliub No 2 as Muulitdir of \m il wioiiglulK s i/ d the piopciti of the 
piiintiH inpurbuince of the ihsotutd unliiful imr iii of tlie dcfondint 
No 1 IS C rlloctoi of Itioich I’l lint tt pi ivs i i Hs r 250 cl images foi the 
wrongiul seizute of hii piupcitv incl 1 >i it-, lestoiition 

Fiom this lb will be seen thit the 1 fen ints iie »X|»ossl> sued lor icte 
dune by them m then t ipicity is ollit is ol ivciuuxnt the one is Coileo- 
tor, the other (IS Mamlitclu Tiio [772] cvilont t ikon in thee isealso shows 
that the defendants icbod thiuugh mb is olliciis of (uvernment in their oiTicial 
capicity The Tiiakore died on the ^Otli Ocuibei 1H91 Tlie pitel of the 
village reported hi^ death c tiuiallci tu fho Mimlatclir (defendant No J) and fhe 
Mainlitdar reported It ofhciiH:^ to the ColIcc tot (dtfondant No 1) TheCollec 
toi issued an official order to the Miinlitlu tu and mike un invoniuty of 
the propeity of the deceased Thikoio mi tike piecautions fot Is secuiity lie 
also made an olfioial report of what ho hii ci^nc to he Tievenue Coiniiiissi mer 
(Exhibit 80 26th October 1B91) The Ujvenuo Commibsionei sent on the 
report to Government, and Giveinmeit uissecl a resolution on the 11th 
November, m which they appiove of the u turn of the Collec^f In bedionoe 

to bhe ordet of his official superioi, the Miiulitdar werf. houbo of the 

deceased Tbakore, and after giving duo notice to the plaiutill mide the inven 
tory It IS said thit he offered to Ulow the pUiniiiti to tike wliit pro|ieity she 
required, and he placed his seal of olboa on the boxes, , in which the rest of 
the property was looked up. 
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It has been argued before us that the acts of the defendants were whollv 
illegal and unjustified by any Act or Begulation, and that, therefore, they can¬ 
not he official acts This argument, however, begs the whole question. An 
official act m not necessarily a legal act; it may be a most illegal one The 
LegiHiature has not, as we have pointed out, in the section under discussion 
given any imnounity or protection ' all it has done is to provide a particulai 
forum for the trial of suits against Government officers for acts done h> them 
in their official capacity. Tho question then turns not on whether the acts 
were legal or illegal, right oi wrong, justifiable or unjustiffiible, but on whether 
the acts were or were not official acts : acts, that la to say, done by the offiooi 
acting and purporting to act in an officnl capaoitv In tho piesent case there 
san, we think, be no possihlo doubt that the dsfendants weie acting officially. 

We, therefore, •'everse tlio decrees of the lowei Courts and order the plaint 
to be returned to the plaintifl for presentation to a proper Court. We order 
the plaintiff to pay defendants’ costs thiongbout 

Decree t evened 
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[773] APPELLATE CIVIL 

The i5th February, 1896 
PRESliNT 

Mu Justice Jaudire and Mr. Justice Ranadk 

Budho .(Original Plaintiff) Appellant 

versM* 

Kobo and anothei . . .(Original Defendants) Bespondenis.'*' 

luntdtetton—Sufmdtnate Judge — Patel and kiilknrni of i ilUtge—Official aei- 
Iwtpreument of bulloeks by patel and kulkatni of village for use of Got ernment 
officer—Suit for damage - Act X tf lfj/6— Jet XIV of IS69, Ste. H2. 
Tbepatol and kulkarui of .t villtg ■ htMtig nnprosM'd .i par ut bullocks belonging te the 
fluBtiff for the use of aa abkiri in pcclor, the p! mitifi Hiicd (hem for d imigos in the Court 
)f a flobnrdinatc Judge The defend aits plcidcd (m/ei aha) that the Subordmito Judge hod 
no jnri diotiun to trv th < suit undi i the 15 >mhd> R 'Vinue Juiisdictum Act (X of 1H76). 

iJi 111, that tho amt was propcily iiihtitulcd iii tho Court of the Subordinate Judge, as tho 
lefendanis wire •'ucditi their privite tpieity 

It 18 n it t li tr tb.it the lules about luipt .sment of earth found lu Chapter lof Nairne'e 
Revaniie Hand iMiok octu ill) order il i ill ige p i(< 1 to impress oirte agi^inst the owner's will 
teither is il hleai wlut i 'beers iro to be "upplad There is nothing to show th.ttany liw 
iver ianpi>srd tni- diiiv >n a kulkarni, orthit provision wis made after the ropevl of the 
BegulatioB of IhlS as ngird- patels ttcept lor militir) bodies 

Second appeal fiom the dccisicfn of G. C. Whitworth, District Judgo of 
Ehaodesli. The defendants, who woie the jolice patel and the kulkarni of a 
Village, impre^i-ed a pair of hullo<ks belonging to the piaiotifi for the use of a 
iistriot abkan inspector. The plaintiff aued them in the Court of the Sub- 
)rdiuate Judge to recover daniages for their wrongful act. 

The defendants pleaded that under the Bombay Bevenue Jurisdiction Act 
[X of 1B76) the Suhoidinate Judge’s Court had no jurisdiction to trv the suit. 

* Bcpood Appeal, 4^0 of 1896. 
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The Subordinate Judge held that he had jurisdiction and awarded the 
plaintiff’s claim. 

In appeal the Distriot Judge reversed the decree and referred the plaintiff , 
to the Distnot Court. In his judgment he said ;— ' 

“ When this appeal was first argued before me, the question of jurisdiction was eenaider* 
cd mainly with reterenoe to the Bombay Revenue Juiisdietion Act (X of 1876). I have had 
the point re-argued to-day with reference lo the Bunbiv Oivil Courts Act, 1869. Section 81 
of this Act seems to me to bar the junsdicl on of the Subordinate Judge. It is argued that 
the defendants are not smed in their olBoial capacity, biK’iuse they were not legally entitled 
to do the act complained of. But there would bn no [771] occasion for this provision of law 
at all if » were not meant to cover sho cases of ai rs which though not justifiable, are yet dona 
in an oGScial capacity. Besides, it seems to me clear that the patel and kulkarni were acting 
in tiieir official capacity when they imptessnd cirts for a novernment officer’s use. And, 
indeed, it is a part of the oomplamt that they did the act by virtue of their ofhcial position 
{amalache bnlane) If they were actuated by spite or ly any improper motive in improssing 
the plaintiff’s bnllocks in particular, the case might be a proper one for damages But still 
the cause of action would be an abuse of nfhci tl power ami not a private icl.” 

From this decision tho plaintiff preferred » second appeal to the High Court. 
Shivram Vtthal Uhandatkar, (or the .\|>pollant-l*laintiff' —Defendants were 
not sued in their ofiiciul capacitv. and the Subordinate .fudge has jurisdiction : 
see William All$n v. Bat >>krt Dariaba, ante, p 754 Tho defendants had no 
power to impress the bullocks — /n re 1h^. petition of Kakhmajt, I, L B., 9 Bom., 
653 , Bankat Uargcmnd v Naragan, i LB, 11 Bom., 370. Oopt v. bhesho, 

I Ti. B , 12 Bom , 358. 


Bedaji Aho^t Bhagaoaf, foi the Bespoudeiits-DefoDdants .— Offioere, such 
as* the patel and kulkatni, are required to render assistance to Government 
officers ' see Act 11 of 1843, section 2, and Bombay Act III of 1874, sections 
83 and 84. Tho acts of the defendants, thoreiore, were done in their official 
capacity. 

Jardine, J. —Wo do not think that the plaint shows on tho laco of it that 
the suit was one which under soutioii 32 of Act XIV of 1869 could only be 
institutud in the Court ot tlie District .ludge The authorities show that the 
plaintiff suiog an oftieial m his private capacity is not bound in the first 
instance to go to that Couif. It is open to tho I’efondant otlieial when sued in 
Ins private capacity to allege and prove as a defence that the act done, whether 
tortious or not, was done in the dischaige of a duty expressly or impliedly 
assigned to him by l&vi—Oopi v. Skestko, I. Ij. B., 12 Bom , 358. In that case 
also it is said that tne allegation of an officul justification must amount to 
something more than a mere pretext or unlour. 

We do not think it a justification that an ahkaii oiBcer ordered the bullocks 
to be taken by force. We do notundeisfand wh\ tho District Judge considered 
the act of impressment official. flTS] Begul.ition IV of 1818, kection 52, 
was repealed long ago Begulation XXIT of 1H27, Chapter 7, only anplies to 
military forces on the march. As remaikod by the Subordinate Judge, the 
rules about impressment of carts found in Clmpber I of Nairne’s Bevenue 
Hand-book were held In In re the petition of Itakhmaji, J. L R , 9 Bom., 553, 
not to have the fotce of law. It is not clear that these rules actUHlly order 
tliu village patel to impress carts against the owner’s will, uoittiei is it clear 
what ofQ'^ers are to be supplied There is nothing to show that any 
law ever imnosed this duty on a kulkarni, or that provision was made after 
the repeal of the Bdgulation of 1818, as regards patels, except fo'' military 
bodies. The decision in Eakhmaji's ease was passed in 1885 , iiud we think 
we must treat the law as generally known, and hold that the defeudaots patel 
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luid kalkarni did not act with due care and attention or under colour oi office 
^ in seizing the plaintiff’s bullocks. The Court reverses the decree of the District 
Judge and restores ttiat of the Buhordinafe Judge, with costs of both appeals on 
the respondents. 

Decree reversed. 

ISlBom 77B] 

APPELLATE OlVIl.. 


The HrH Match, 7696 
Phksknt. 

Rib C. Farkan, Kt., Ouikf Jvstick, and Mr. Juhticr Parsors. 

Ohinay.i. (Original Applicant) Applicant 

versm 

Gangava and another... (Original Plaintifis) Opponents.* 

Bxeeutinn—Dectee- Mantlatdai- Dtspossesston oi a third pet son net a parly to 
suit—Jurisdiction of Maminldnr— ffemedy of person '•odispossess!d- Givtl 
PtoeedniR Code [Act XIV of IHSii), See. G2.2— Praohee— Proe dnr-, 

G got a dorrrafor p ipsomoti ag'unst J‘ in .« MiinUtdar s Court Tn execution tho Main- 
latdar directed the ouster of P, who was in poshPs,nii ^nd who w,is nut a p.irtj tothedeoree 
T/eki, that the MamiHtdar’s order for the executinu of the de ree b}' the oustar of C was 
without jnrmdietion, and th.it it slioiild be set isidc under Roetiiui r>2‘iof the Civil I'roecdure 
Code (Art XIV ol 1H82) 

Application under the oxtraordnmtv pimdiction (section 022 ol the Civil 
Procedure Code, Act XIV of 1RH2) against the order of Kao Sabeh S. V, 
Hensenkai, Mumlafdar of Eelgaum. 

[776] Ruit for possession Ono Gatigata kom Nagappu Pinari sued 
Parapa bin Irama lor possession of eertnin land At the hearing ol the suit, 
the present applicant Chiin>a bin Kidapa Tpidied to ho inud« a party on the 
ground that the suit wascollusivn and brought in order to deprive him of tbo 
land which was his and in Ins | ossesaion The Mainiatdar ielected his appli¬ 
cation and on the “anie dav (2(Kh June IHOf),) allowed the claim on the delond- 
aiit’s admission and passed a decree for the plaintill. On the 8th August the 
Manilatdar issued sn order to the vilh ge officers to execute the decree, but the 
applicant succossfiillv resisfrd oxocntion and informed the Mamlatdar to that 
effect on the Dth .\ugust IRiiri, suhn’.fting (h.it ho was not liable to be dis- 
pcisossedin execiilion of the decree On the 31st August IheMaiu- 

latdar again issued an order to the village ofliceis to execute the decree, and 
thev having proceeded to execute it, the applicant applied to the High Court 
under its extraordinary iu»i.s.liclion and obtained a n/fe ?i*si to set aside the 
order of the Mandat lai The rule now came in for hearing. 

Vnsudeo Cr lihondathai, apiieare.! for the Applicant in support of the 
rule:—We ought not to he dispoasessed. The decree was passed in a suit to 
which we were not npartv. We are, therefore, not bound by it. The Manalat- 
dar made an order for deliveiv of possession bv any person who might he in 
possession. He had no lurisdiction to pass such order [Nathekha v. Abdul 
AlU, T. L R, 18 Bom., 449), and the High Court mav set the order aside under 
section 622 of the Civil Piocedure Code (Act XIV of 188^). 

* Application, tio. 235 of lf)95 under the extraordinary jurisdiction. 


i 


502 




« DAPB KttlSBNAJI BHAGVI M896j I LB 21 Bom 111 

, <'♦ 

Balajt A. Snaga'Oat, appeared foi Opponeot No 1 (Plaintiff) to show' 
cause.—This rule must he discharged If the applicant has been wronged, i 
his remedy is by suit, not by application under section 622 —Kasam SahiA y.V 
Matuti, I L R, 13 Bom , 662 Govtnda v Naiktt, I L B, 10 Bom , 78 ^ 

Parsons, J. —The ordei of ttie \fainlatdi.i ot tlie Slst August 1896, 
direrting execution of the decree obtained bv the opponent in a suit against his 
tenants hy the ouster of theappiicant who wasi.o parU to that '.uit. was beyond 
the jurisdiction of the M imiatdai —yfaiheUha v AtniulAlh, I Ti B , 18 Bom , 449. 

[777] "We reverse the order £i, however, the applicint ha-actually been- 
dispossessed under that oidur, Ins ieined\ to iocover possession is, as pointed out 
m Kasam baheh v Maiuti, I Fi R IJ Boin , 502 hv suit either before the 
MamlatdaT or ui a civil Couit 

We give applicant his costs in this Court 

0}i]er tfiversed * 

NOTES 

I rhit. wa followtd lu (1000) I B>ni ®07 1 
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\PPi:LLVfB CJVIli 

Iht,.hd Ma?ch, lh*ih 
PllLSI.Nr 

Hfu C Farran Ivi, Cum r Jrsti<i, am> Mr Ii sui »* Parsons 

Bhau and othais (Oiiginal Detend int>-) Applicants 

vet sus 

r>ide Krishiii(i Bhigvi Oiigiml I'lamr'tf) Cpponout * 

Alnmlatdar JutisHtcimn h trudv as hrfwtrn joint owturs 
In oxirution of thi d^'cnt obtiiuod in 1HS(> in i (ivil ( nail tlip pliiiififl indtht defend 
lilts will put into j lint p —os-nn ifcdtiiii lind I In pti nt If nhsi pi nth brought this 
suit in Iho M vmlitd it'-C ourt to r<<o\i r D I >'si rut th iilltiul ilb pn „ ih it the defend- 
ints bv tvLingcrioinuts fiom tm - stindingihd 'inhi) di pissi ssid Jiun of tlin siid laud 
ot erwisethiii by due i onisn of Uw The Mnnhldn li 11 tint th( pliintiflhid been thoTC- 
iiy dispoasasbed, iiid pvsstd vdniu nd rini Hi di find ml- lo delnn up possession of the 
land to thi pliintin, togotnn with the tin piowing tin n n 

field, that the Matnlvtdtr had no juri- n tion 1 1 pi Ihc dnue Ihi ( ivil Court bad 
paisod adeerec giMiigthepirti sjoiiitpis- i ii if tli linl imtlu MiinUtdirb*dn ijuns. 
diction to oveiridc that decision and ti plir In pli ntifl in exrlii-ivi pnssissioii By the 
deeiee of the civil Court they wire deli i ni nr 1 i li | nit nwiin' inC Ibi rumdy in case of 
unequil pussesbion or taking of p'-ndu i vv v i for in leinnnt or for p volition 
\PPLICATlON uhdor the extraoidiniiv pii isdietioii of the High Court (section 
662 of the Civil Procedure Code, \ct \J\ of li582), igainsttho dncision of Bao 
Raheb M R Vinolar, Msmliitdar of Mnhaii in the Batnngiii District, in a 
possessory suit under the Mamlatdais’ \(t (Bombav A(t III of 1876) 

The plaintiff sued tho defendnnts in* (lie Maralatdar'H Coiiit to recover 
possession of certain land, allogin,; (Int the doiendatits hid dispossessed him 
otherwise thin by due eouisoolliw hv ( mg cocoanut- lintn <ei(am trees 
standing on the land on the 30(h Tune 1H96 

[778] The defendants replied ^hat under a decree m Civil Suit No 671 of 
1886, to which tho plaintiff was a piitv, thev were in tlie voar 1888 put ink) 

* Applioation, No 318 of under tho extraordinar> jurisdiction. 
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rMBsession of the land in suit jointly with the plaintiff, and that they had been 
Kip enjoyment of the said land and its produce ever since. 

V The Mamlatdar passed a decree directing the defendants to deliver up 
t^BsesHion of the land together with trees standing thereon to the plaintiff, 
'holding that the defendants bad by taking the fiuit of the trees dispossessed the 
lilaintiff of the land 

The defendants applied to the High Court under its extraordinary juris 
diction and obtained a rule nis% to set aside the decision of the Mamlatdar, 
oontendmg (tnter alia) that the Mamlatdar had no juiisdiction to make a decree 
against the applicants (defendants) oontiarv to the uider of the civil Court in 
the matter, and that joiut po<t8e9sion of the whole ihthan having been lawfully 
delivered to the applicants, the) had as much right to enjoy the thikan and to 
'take the fruit of the trees giowing on it as the opponent (plaintiff) himself 
bll* Maneltthah J TaUyarkhan, appeared for the Vpjilioants (Defendants) in 
'|tpppoit of the lule — W( lel) on Magan Manikekand v Vithal valad Uan, P J , 
I SB90, p 159, Mahadajt hnrandtkar v Uait iJ Chikne, I L B, 7 Bom** 332 
Ghatuisham N Nadkarm, appevied for the Opponent (Plaintiff) to show 
eause —The Maralatdar’s order is correct Plaintiff and defendants are 
'4pO*paroeners and they aie in possession of ditfoient portions of the thikan 
1 Parsons, J — The effect of the decree in Suit No 571 of 1886 when exe 
sated, as it was on the dOth October 1BB8, was to plare the paities in joint 
possession of the piopertv, the subject of that suit The Mamlatdar has entirely 
overlooked this and his assumed to himself a jutisduticm to overiide that 
decree and to place the plaintiff in exclusive possession ot the land in dispute 
together with the trees standing theiuou This he had no jurisdiction to do 
The rights of the paiticu must ho hold to be governed b) the deciee By it they 
are determined to bo joint owners, and the lamedymthe case of unequal possession 
or £779] taking of produce must be temediod by s suit for account ora suit foi 
partition In such a case the Mamlatdar bis no juiisdiction to interfere The 
exercise b) a joint owner of the right he has over the joint proport) is not a 
dispossession of the other joint owners 

We make the lule absolute, revet se the decree, and dismiss plaintiff s suit 
with costs thioughout 

— - RnU made ahsoluU 

[SI Bom 779] 

ORIGIN\L CIVIL 

The tlst July, 1697 
Pli si n 1 

Mtt Ju&riLL PaiiTON 

Yonosuke Mitsui and anothei Plaintiffs 

vej SMI 

Ookurdu Klietsy Defendant" 

Costs —Right of %uocn^tu\ plaintiff'fo coifs -Plaintiff reooveimg lei» than 
Rn 2,000—Prestdtniy Small Came Gowt Act iXV of 1862), Seo 22 — 
Amendtug Act (/ of lH9i) Genetal Glauses Act (I of 1866), 

‘■<>0 6 —Ganstruefion — Prnatiee —Prooedure 
lo this suit the plaiufiff^ r overed a t it si sum of B-i 1 90f from tho defendant for braaeh 
ef contract The suit was brought in 1894 It wis ooutended for the defendant that section 

* Suit No 167 of 1894 
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22 of the Prestdeooy Small OaoBe Court Aot (XV of 1862), which was in force at the date of 
the institution of tho suit, apphod to toe oase, and that under that f>«otion the plamtiSs. 
although sucoessful, were not entitled to their costa. 

Held, that the plaintiffs were entitled to recover costs Tho p iwer to award costs is 
derived entirely from Acts of the Lcgislaturo, and in making the award tho Court cannot 
base its decision onproviMons which hwi. biou repealed and are no longer eScotivo at the 
time its order is paised 

Held also, that section 6 of tho General Clauses Act (I of 1868) did not apply *o this case 
/mail V TjtslvB, I L R J4 Cil , 301 not foil iwcd 

Thb plaintiffs, who were lesidents of Tokio in Tapau, sued ny their agent m 
Bombay to recover from the defendant two sums vtz Bs 129 li 7 and 
Bs S,B35 3 5 

The first sum (Rs 129 14 7) was alleged to be dde in lespect of aoonsign- 
menl of cotton mtde by the defendant to the pliintiOs, the sale of which did 
not reiliise sufiicient to cover the amount of the hill diawn bv the defendant 
HgaiDht it 

[780] The second -ura (!(>> 5 3S5 i 5) was dwniges claimed by the 
plaintiffs in respect of another consignment of cotton made by the defendant 
not aocuidingjio sample 

StatUng and hmstdl fot Flainiiflh 
Land (Advocate General) ind Maephnsm foi Defendant 
Tho Court hold that the plaintiffs vioie entiLlul to racovit the said sum of 
Bfl. 129 14 7 and also the sum of Bs 1,778 as dimiges in respect of the 
socond cl um of fiie pliintiffs 

Lang (\dvooato Genei il) i untended that undui section 22 of Act XV of 
lKo2, the plaintitfs were not entitle 1 to their c >sts having recovered less than 
Bb 2 000 , thit the imend ng Act I of I'sOi did npt appiv to this suit, which was 
instituted in 1891 He relied on section 6 of the Genei al Clauses Act (I of 1868) 
'itculinq, eojitta 

On the question of costs the ju 'gmetil was as follows 
Falton, J —The question wl ethei tho plaintiHs ate entitled to costs is 
one Ot. considetable nioetv The learned \dvocate-VjreDeral contended that they 
were not entitled, inasmuch as thcasuit having been instituted m 1894 was 
goveriu'd by section 22 of Aot XV of 1882 as iii stood beioieits amondmeuf b) 
seotiun 11 of Aot I of 1805 On tho ither hand, Mr Stalling uiged that the 
question of costs being one of piucedurc munt be detoi mined by the law in 
foiee at the time of the decision 

The material part of section 22 of \c t XV of I'lSi is as follows If an> 
suit cogni/ihle by the Small Cause Couit othci tliiu a suit to which section 
21 applies, IS instituted in the High Couit, ind it in such suit the piuntifi 
obtains, m the case ot a suit founded on cunti lot a deciee tor any inattei of an 
amountoi vaUie less thin Bs 2,000, no costs shill hu illnwed to the plaint 
iff The foregoing rules shall uit appiv to an\ suit in winch the Judge who 
tries tho same oeitifies that it was one tit to b*> I lought lu tlie Hi.;h Court 

Section 11 of Aot 1 of 1896 provide i tint in •.oction 22 oi tho said Act foi 
the wjrds “ two thousand ’ the woids one thousand sh ill ho substituted 
It IB not disputed that the oase is ot i falling under section 22 The pUinMff 
has got a decree for more than Ks 1 000 and h ss [781] thin Ks 2 000 
And I do not think it nr a oase in which 1 could pinpeiK certify lor cogts if it 
were goyerned by the unamended seotion 

« 
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^ The question, then, to be decided is simply whether the law to be applied 
in this matter of costs is the law in force at the oommenoament or that in 
y force at the termination of the suit. 


I 


In Jamatl Ariff v. Leslie, I, L. R., 24 Oal., 399, the Oalcutta High Court 
have lately decided m similar circumstancos that the old law must be applied. 
Their Lordships’ decision was based mainly on section 6 of the (General Clauses 
Act of 1B6H, which is as loliows . —“ The repeal of any Statute, Act, or Regu* 
lation shall not aticct anything done or any offence committed or any fine or 
penalty incurred or any proceedings commenced before the repealing Act shall 
have come into o( eration.” 

Now it appears to mo that it is impossible in this Presidency, having regard 
to the previous course of decisions, to adopt this ruling. It cannot, I think, be 
said, without using tlio lajiguage of the section in a sense not hitherto gener^ly 
attributed to it in this Presidency, that the amendment of a section of an Act 
is the repeal of a Statute, Act, or Regulation. In one sense no doubt the 
alteration of a law always necessitates the repeal, pro taiito, of the older law. 
Bub in this Presidency *it has, I believe, been the practice of this Court, in 
cases not expressly falling within tlie wording of section 6 of tlio Ceneral 
Clauses .\ct, to apply tho principle that when now an angenieiits come into 
force for regulating procedure they operate on pending as well as on future 
suits. This piinciplo was adopted in Bramji v. JJormnsji, 3 Bom. II. C. Rep., 
(O. C. J.), 49, and has been followed in latei cases sineo tlie passing ot Act I 
of 1H68 , as foi instance in Shivrain v. Kondtbn. I L. R., H Bom., 34,'i; and m 
Jaaraj v. Chvdasamn Vnkhatsanq, P. ,1. for JH91, p. *294, in winch SahoknT, 
0 J., said “ I cannot doubt that tho general rule, as stated by Iiord BriACKRURN 
in Gardner v. Lucas, 3 .4p Ca , 582, that alterations m the form ot procedure 
are always retrospeeliva unl(*ss there is some good rcasoa or other whv they 
should not ho, is applicable.” In the case of Rafanchand v. Hanmantiao, t! Bom. 
H. C. Rep , 166, it is true, when certain regulations [7823 govoinmg .ipiieals 
from decrees of Subordinate Courts bad been repealed by Act XIV of 1869, it 
was held that the case ol pending suits was governed by section 6 of the (ieueral 
Clauses Act, but in that case tlio language of tho section was apparontiy 
applicable, and, besides, tho now Act contained no provision for appeals from 
decrees alroiuly passed, 'ind, therefore, left it to he inferred that they were to 
he treated under the old law In Gar^qaram v Piinamchand, P .1., 1896, 
p. 2J2 , infia p 8*23, which came before Cliief .lustico Kauuan and mysoll, we 
held that the repeal in an arai'iidiug Act of section 73 of tho T'lokkhan Agricul- 
tmisth’ Relief \el was not tho repeal of a Rbatute, Act or Regulation within the 
meaning of section 6 of tho (ionei li Cbiuses Act and applied tlio principle 
ibove retorrod to, which it is obvious could have rib olToet whatever if every 
amendment of the law foil within the provisions ot section 6. 


Possibly if the matter wore r/>s mtegia it might reascftiahly be urgeil that 
every amondmeid of the law of procedure falls within the spirit of the section, 
but it is too lato, 1 tliink, in this Presidency to ontertain any such argument. 
Hproaftei in dealing with Acts alTeeted by the now General Clauses Act (X of 
1897), ill whifli the word “ enaciment ” is substituted in section 6 for the words 
y Statute, Act or Regulation,” and in which “ enactment" is defined so as to 
include any piovision in any Act or Regulation, a different oourao of interpre¬ 
tation may perhaps prevail. But even though tlie construction hitherto put in 
this Presidenov on section 6 of Act I of 1868 may seem somewhat narrow, 
consistency,^ T think, requires that it shall be followed when dealing with the 
few remaining cases iu which the meaning of that*seotion may come under 
'.consideration hereafter. However, attention must be called to the fact that 
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whoti in section 9 of Act 1 of 1887. the words " wholly or partially " were > 
inserted before the word “repealed ’* in riause (l) of section 3 of the General j, 
Clauses Act, 1868, no similar amendment was made in section 6. If it bad 
been the intention of the Legislature to make the section applicable to all' 
amendments of the law, it would have been very easy to say so. v 

In these circumstanoos T am not prepared to liold that this case is govemed[i;> 
by section 6. 

[783] The only other question for determination is whether a question of 
costs is one of procedure or one ailocting vested rights. The answer appears 
to be supplied by the oases of fn-fma7i v iloyn, 1 Ad and Ml, 338; Grant y.' 
Kemp, 2 0 . and M.. 636 ; Wtiqhi v IlaU, 301*. ,1. (Ex.), 40, htmhray v. Draper^ 
L. R., 3 Q. B., 160. Of tliese Wrtght v. Hale is most frequently referred to.< 
It has been doubted and questioned, hut apparently never nvetrulud, and I can 
see no good reason for not following i! in this country- The Legislature when ' 
amending section 22 of the Small Cause Court Act doubtless cousideied it more 
reasonable to reduce the limit below which posts in the High Court were net 
to be allowed, than to retain the former limit. It is dilFicult. then, to see on 
what principle the concession should be refused to litigants before the Court 
at the time it was made, and eouhned merely to future litigants. The 
policy of the law being to relieve from the rc'^triction plaintitls getting decrees 
for over Bs. 1,000, there seems, in tlio absence of an) siatutory bar tike section 6 
of the General Clauses \ct, uo good reason for refusing the relief to persons 
whose suits wore instituted heferc, but nut decided till after the Ist April 1895. 

Moreover, it is diiliuult to see how it is possible to apply any but the 
existing law. The power to award posts is derived cntirolv from Acts of the 
Legislature, and in making the awaid the ('oiirt cannot, base its dtcibions on 
provisions which have been repealed and are no longer elTective at the time its 
order is passed. Of coaisu, if pro hoc iwcetheold pruviiions were kept in force 
by section 6 of the Ceuctal Cl.inse^ Act, tliu c iso would he oilierwiso, hut in 
the absence of legislative authority for roGiiig on the old law the Court inusii, 

1 think, he guided entirely by the terms nf the existing law. Its decision 
cannot he controlled hy a law which no longer exists. 

I arn, thorefoie, of opmiun that thn'tilaintiits are entitled to their costs. 

Attoriies for tlio riaintiiTs —Mr. ,1/ .V Sakhivahi. 

Attoincys f<»r tho Defend,uit - .Messr-J. Ayihsir FLvmasji and Dtnsho. 

NOTES 

\ S<t iImj (isno) I‘l O. (’., I'll!.] 
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[78i] ORIGINAL CIVIL 
iULL BENCH 

The .iOth Augmt, 1897 
PRl SENT 

SiB C Faujkan, Kt . Chief Justice, Mr Justice Stbachby, 

ANi> Mb Justice B Tyabti 

B'ernande/ and others PUintids 

vet BUS 

Rodrigues and othi-rs Defendants ' 

CiVtl Procfdutt Code {Act XIV of J8H4) S<e iO—Permtsiwn of Court 
Leave of Court uhen to lu qiv<n 1 ractiee Pioetdure 
la a bait brought und^r motion )0 >1 Iho Ci\il I’roccditrc ( ode (Aot \IV oi 1861) Ikb 
peimmsio of the (.ouit rtqairid b> hit sutun mav be gnen ubieqaontlv to the filing ef 
the suit 

BkFBHENOI tium chambois 

This suit was hied on the ITth December 1896, by the plaintiffs, \tko 
described themselves in the title of the plaint is' tiie 1 ibnqueiro and Wardens 
of the properbv ol the Ohuicli of N S de Salvicao, on behalf of thorosulTes 
and all others tbe pirishiutieis ot tiie said church 

The suit was biou^,ht igiinst the Vicar of the btid chuich the Bishop of 
Daman and others to have ciitain funds and properties declared to belong tw 
the panshioneis or con(,rcgation of tlio sad cbuich, Ac , Ac 

On the 14th fane 1897 the detendunts bled their written statement in 
which the^ contended [inter aha) that the suit wis not maintainable without 
permission of the Court under section 30 of the Civil Procedure Code (Att 
XIV of 1882), and thit the requisite permission had not been obtained hv 
the plaintiffs , * 

On the 29th Jul> 1897, the plaintiffs took out a summons calling on the 
defendants to bhow cause why the Court should not give permission to the 
plaintiffs (if such pei mission bo necessary) undoi section 30 of tbe Civil Pro 
cedure Code (\ct XIV oi 18SJ) to prosecute this ouit on behalf of all parties 
interested in the subject matter of the suit, and why the Court should not 
give notice of the institution oi this suit by advei tisement as provided by tbe 
sa J section’ 

t78S] At the heating before the ludge in chamber it was contended on 
behalt of the defendants tl it under section 30 the permubion of the Court 
must be given before or at the hling of the plaint and could not be given 
•^sequenttv and that the fudge in chamber had no jurisdiction to make the 
summons in this (ibe abi^olule 

Maophenon foi Defendants showed cause —The suit is brought undoi 
section 30 of tbe Civil Procedure Code (Act XIV of 1882), but leave to sue 
should have been hrst obt lined -Jan Ah v Atauur Huhmun, 9 Gal L R , 433, 
at p 443, Jan AU v lian Nath 1 L R, B Cal, 32, Maharajah of Burdwan 
T Tarasundan, 1 L R 9 Cal, 619 at 624 Leave cannot be granted after 
wards—Lttft^unuivsav Naetrun.l L R, 11 Cal,33, Dhunputv PareshNatk, 
I L B, 21 Cal 180 Ohandulalv Atoad ht n Uittar Sultan , I L R, 21 Bom 

" *~BottN^(i67otl896, 
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351 , English Jnaioatore Act, 1875 Otder XVI, Buie 9 , Order XVIII. Bale 2 
Clark V Wray, 81 Oh D, 68 , Hunt v Worsfold, (1896) 2 Oh , 224. ^ 

Lang (Advooate*GeDeral}, for Plaintiffs in support of the summoDs —Tho 
Oourt can give the required leave vv hen it is ipplied for. ]us1 as it can add 
parties In effect we are applying to add parties section 32 of the Givi} 
Procedure Ood) (Act XTV of 1882) Btra Lai v bhatron, I L B, 5 AH, 602. 
The aiooptanoe of the plaint was suffuient permission to sue 

Farran, C J —I am of opm on th it the Judge below had power to mako 
this summons absolute Under the old Chancerv practice it was not necessary 
to obtain leave before the trial The question w c oiisidered at the trial, and 
if the suit was not properly brought it w i<- then dismissed That was the 
practice at first introduced and prevailing in thrsf ( oiirts and it was subse* 
quently enacted in the Civil Prcccduio Code « 

The question raises no point ot lunsdiction and theie is nothing which 
makes it essential tint leave should bo given before the filing of the suit It 
18 a point analogous to that of adding of (aities It is clear that where a suit 
lb defective as to parties the rtquibite paities cm be added after suit hied 

[786] No doubt the proper course is to obtain leave befoie suit filed, but 
there is nothing to show th it if this is not done, the omission cannot be 
supplied l^ie Oivil Procedure Code itself does not make it necessary, and 
after all it is that w Inch must be our guide 

Strachey, J —1 am of the same opinion No doubt the word " sue ' 
used in the section includes the whole suit and everything done in the suit, 
and therefore, seems to imply that leave should be given before anv thing done 
in the suit But thuie is nothing to indicice that when that is not done, the 
matter should not be sat right on the eirlust occasion afterwirds 

Some sections in the code which require leave to bo given obviously imply 
that, if it IS not given bofote suit it ca luot be given at all and the suit must 
be dismissed But 1 do not think th it is the casein suits coming under 
section 10 In such cases tho defe t mvy ho romedud it the eaihest moment 
B Tyabji, J —I hive htile to aud I have taken the same view from 
the fust It 18 really a question of adding parlies Ou a foimei occasion in a 
case of similar charactei I have added members of a cisto both as iliintiffs 
and defend ints This r vse is not exactl« thnsime but I think the ptincipie 
to be applied is the same 

In (onstiumg section 10 no must look to see it the jurisdiction depends on 
permission only , oloaily heie it docs not In the case of Chandulal v Awad 
htn Umar Sultan ante, p 351, decided hy SlKAClTl<y T tl e suil was against a 
foreign piinoe Such a case is on a diffeient footing iltogotlni Pitnid Jaeie 
the Court bad no juiisdiotion ui ^hat cl^e It hid none at all hut for the 
petmission given * This however is a pinvi ion dealing nioely with the most 
convenient way of bringing the proper pirties before tin Couit and has nothing 
to do with jurisdiction The lufbiests of justuo lequiro that the C< uit bhould 
have such a power as we are asked to cxetcise here 

Summ ms al v lute 

Attorneys for the Plaintiffs —Messis and Co 

Attorneys for the Defendants —Messrs Daphtiry an I hfrena 


NOTES 

i Similar deoisioas weie^lini m (1901) 25 Mad lOP (1915) 29 M L J , 91 , (1900} 
12 All 269 ) * 
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[787] APPELLATE CIVIL 

‘ Ihe iith Felnuajy, 189S 

I PRISINI 

biR C KarraN, Kr. Chile Ju'sHlu, and Mr Josiicr Parsons 

Cliinavd and anotlioi (Oii.,iuil Defend mis Nos 1 and 2) Apyollantb 

let iUi 

Blnmaniif^udA (Oiigiual Plaiuhifi Bespondenb * 

Valandar, who ts a —Perani kiv»ng anh ithtny int xs/— Uetedttary tnteresl 
what II -£I reluam Offiea let {Iwin J t III of l'^74) Sros t and 6 1 
Amtnrhnti ief (liotn Ae/ I of * ec A i 

(fK ap» l \ hts will divistd ill his pr p rtv whi hwts \ vtvn property, to VpnkmRAudR> 
adibUnl c iibiti Ih pUintitT is th n in t li r ftTinipi (788] cliimcd the property 
f eonttudniK tint V ul int ludi hid not m h i 1 1 1 > intci st iii the vitin within the 
mLiniiig 1 s cti II 4 ' th R inbii U i''litii\ Oiu rs \ t (III f 1H74) thitfap wis not i 
\ilandir tipill if tiking un! r b will t (uri tpi w th ti the m inin^ oisection 5 and 
' thatthi will ot (. iriipi wi tli r I r in p ritivi 

Jlild tint /«i>iiigiudi bid II i III luiidit r> interest iii thi vitin iiiel thitthe 
devise teihimwis u iiiipiiitivo Tbc c\pti siniiii eitim 1 persons Inviug in 

honditiii I ter t in i v ii 11 imins pers ns hiving i pics nt iiit r t if iiii h i litiry 
ohiric,k.r 11 til iitiii iim d > s ti t lucliiJe n r iiis wb nnybive \Hpe siu <&stonts faowi v i 
remote 11 r liluy mt rist ni ms mint i st iciiir I ly mb riliu is di tiuguishod 
frrm an mterist i quir 1 b\ pu' In gilt orctb rmoU ef ice|ui itieu 

•Set lid Appe il Ni J 7 cf IhH 

I t bc<etions 4 ind ^ t the R mbi> tl i 1 tin (Jftie A t (U ml ly A t 111 o( 1S71) — 
4 If nditiiy cfliot. me ms ven fti bold b r ditinly for the p rfirimm f duti 
eotinei il with th liitiiiii Iriti ii er eelkeli jef the } i blic reienue rr with the ijlligc 
poliu r with the settle mint rf boui d trie or e the r mute rs ot eiiil i Imiin tri i n 

the ixpressi n imludes suihelhee tviiiwhii the sirviiLS oiiginill} ipportlining 11 it 
have ctisid t be d laiudid 

the vitiii pr p rtv it my and the hciiditan cilice mdthc rightb md piivilogcs itUchcd 
to them t githiT cciistitule the vatm 

‘*Vitindir 111 m i p ism hning in heriditiiy iiitere t in a yitm it itioludee a 
person b Iding vitin pr< p ity le^uii d I y I iin b i n th inti diieti in of the British Oov rn 
meat into the 1 c ility f the v tin i hgilly leepitred uhs eiiuit to bueh intrcductKii 
and a person belling such {repettv fi ii him by ii her tnucc it includos a peisin adepted 
by in owner of i \ itaii nr pirl el y ii 11 subject to 10°c mditions spueifitd in sections 
8810 16 

I ( 1 ) Withe ut hcsarieii 11 f i> veinnic t it ^hall 11 t be competent 
(a) t \itiniUr tomorigigc einrgp it c 1 it r lease fc r i peiiod beyond tho t«nn 
of bis in III il life any vitin or inv pirttbeie f or my 1 n forest *^herom to or fir the bmotit 
of any p rs nwhiisuit ivatmdii f the sime vitaii 

(1) t i lepiesent uiye yatmd 1 timertgigu ehaigo letbc o" alien lie any right with 
which he MIty stiJ i sn h uuecr'li Act 

Ill the ei i f 11 \ V il II in r sp t f which i service c immutation settlemont haa been 
oflooted eilbri und 1 rctieci li 1 b fore thit section oamo into force clause (a) of thib 
tMotion bhill ipply f > h vitan tinkss |bn right of ilienitingthe vatan without iho sano 
ilon of G ivirum iit 1 c iiferrcd upm the vatand cu bv the terms of such settlomeut ot has 
heen acciuired by th m ui di 1 the said t rius 
J hatioii i B inbiv Act \ if 18“6 — 

il } very f« mih lu n hi r if t v ittn family nthe t th ui the widows ot the last male owner 
aod every p rbODelnmin^ through a fern tie sh ill be postpoued, in the order of succession te 
any vatm, or pact the n cl or inti rest therein, dt volvitig by inheriUnce after the date when this 
Aet comes into loroe to cy ry male member of the family qualified to inheiit such vUan, ot 
pact thereof, or mterebt therein alt* 

interest of a widow m any vatan or part thereof waH be for the term of bet life or 
'«i|til hat msrnago only 





tolMAMQAUDA [1696] 


ILR 21 Bom 789 


Second appeal from tbedeoision of J.L Johtisiion, District Judge of Dharwar 
Tbe plaintiff, who claimed to be the beir of one Guiapii, the deceased 
hasband of tbe hist defendant (Chinava), sued foi a dccluation that the second 
defendant had been invalidly adopted b> the first defendant (Chinava), she 
having no authority to make the adoption The parties wiie lams 

The defends its pleaded {inter cdia) that plaintiff wisn jt tlie fieir of Oiriapa, 
but that 'll any case he could not succoLd as uhe proport\ was vitan property 
and he had forfeited his portion of tbe vatan tlieiob> ceasing to be a vataudai 
qualified to inheiit 

At the healing it wis ptoved tint (Tiiiipi had left a will wheiein he had 
devised all his propoity to one oi his roUtions i inied \enkiiif: luda and had 
forbidden his widow (deloiinant No J j to td >pt without Vcnkai g lud i. s consent 
The piamtitf contended that as tu vitiii piopiity at ill i\tnt‘< the will 
w s inv did 

The Buboidmak Tu Igo found that the iduplion ol the secend del ndant 
having been pioliibited l>v (utiipi w >s iiiv >1 d lie liild ils ) tint the pliiiitifl 
having foifuited hisslmie of the v it in pi ipiitv \\i-> no ioiiccr a latmdii and 
wus tneiotoie not oobitiud l • sue eed t > Oiiiapv s v it in j lO] cit\ 

[789] ks^howevoi (Tiriipihil luftotiioi uiepeiti (not \ itanKu which the 
pliiiitifl might succeed ilt'i the tU itli oi iIk wid >\v (defend uit No f) the Sub 
oiduiiti luigepi^sid i decioe 1 id timg tfui idoption il hfeti i mb No 2 null 
and void as agimst the pliuitift 

The Diitiict Jad>,( (oiihiiiK 1 tlio docue 
Tie detendints hlel i sicond ippeil m the Tltgli Oi.uil 
lh( Hi S C mit (S il oi Nl, ( I in 1 1 IL i }N T ) hel > thtb unlesi it was 
found tint tie plaiutitt v\ is cubitiui lo souit oi tlie iiofi^iti Iclt h\ (i iiapa, 
tbi Oouit ought n )t f is tlieie w is tiu othci speei il leisori i >i miking, lU to 
make my decluutiun i,to the\iih(lit\ m otieiwiscof Ihe idoption of tbe 
seiond deleiulmt \s to thi idimtitl s iliim to the piopiit>, Ciiiitpi hid left 
all Ins piupuits loVenkm,iiii A lo sudi pait ot it as w i not \ ifcaii, no 
quostiou could atise lxlween tin. paitits lo the suit ks to sucii pul as was 
\ itan, the \ahdit> ut the devise would depiiul on wlutbei kenkitic tudi was a 
vatmuai at tne tmiu ut the tc-iitoi s death If he was n )t ihor the devise 
would be invalid and the pluntitl would he entitled uiikss he hid ceased to 
bo a V if ind u at the tmiu ot the test itoi s dt i li Tlio High Coui t tin idore 
sent hack issues on bolb those pnnts Pti^ following w is the luteilocu^orv 
)udgnumt — 

“ It has been aiguod befote ns on this s cund appeil tint a suit would lie 
foi a duclaratoiy dooiee settmg aside the illegcd adoption ot the dehiidmt 
No 2 quite independently of any claim h) tho pliintili topiopeitv The case of 
halova v Paiapa, I L H , 1 Uom , 21H his h cn lo lud on by the pt until! 
Thoie the son sought to impeach the aloption ai d tho ouit held tli it he w is 
entitled to do so as it would enahle him, if successful to obtaui in iniunct m 
against any intervention by the alleged adepted son in tho pc rfoiniin t < 1 the 
Shradh md other ceremonies Howovoi. iinongst lams, to whic h «. islo tho 
partn-s belong, there are no Shtadh or othei leligious ct icmotiics oi ativ esc up 
tion, and as no oth(>r special reason has been assigned lot st<kit„ the 
declaration in tbe preaent suit, we do not think that in the ihsciKu of any 
propett) tbe Court in tbe ezetcise of its uiscietion ought to mike i.(ieclintion 
As the testator gave all his property by bis will to \enkintauda, no 
question could aiise befei^een the partus, ut any lato lu regaid t > piupeity otbei 
than vatan property. As to the latter, tbe validity of the alienation by will to 
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117*01 Venkangauda would depend under the Vabandar Aob on his being a 
I''vabandar ab bhe bime ol Giriapa’s deabh. 

“ Assuming bhab such devise would nob pass the properby bo Venkangauda, 

' there still remaips the question whether the plaintiff would inherit such 
o property in view ot bhe defendants' contention bhab the plaintiff had forfeited 
his riglib of inheritance We do nob think that either of these questions has 
been satisfactorily dealt with by the Court below, and, therefore, it will be 
necessary to send down issues for that purpose. 

As to the validity of deiendant No. 2's adoption, assuming that plaintiff 
can impugn it by this suit, we think the deribion of the District Court is correct. 
The law is well settled, as laid down by Sir M. Westhopf in Bayabat v. Bala, 
7 Bom. 11. C. Bep., Appendix 1, that if the implied authority ot the widow to 
) adopt IS rebutted by an exprohs refusal on the part of the husband to allow his 
widow to adopt, the adoption bj her is leiidered invalid. In this oaseGiriapa b) 
bis will distinctly foibids his widow to adopt without the consent ot Venkan¬ 
gauda, which has never been obtained We must, therefore, send down the 
following issues 

" 1. Whether Venkangauda was not a vataudar ul the vatan at the time 
of Giriapa's death '> 

“2. If that IS answered in plaintiff’s tavtmr, then, whether the plaintiff 
was precluded by the forfeiture of Irs share in 1H34 or otherwise from inherit¬ 
ing the vatan from Giriapa ? 

“ The onus of proving that ho was not a vatandar to lie on the plaintiff 

" The onut of proving the second issue to be on the defend ints. 

*'lf tho findings or these issues determine that the plaintiff had a loctts 
Stands in resiwct of the vatan, then the decree should be confirmed , if not, the 
decree must be leversed, and the plaint stind dismissed with costs throughout 
on plaintiff. Fresh evidence may be taken.” 

On the firbt issue the District Judge found in plaintiff’s favour, vtz., that 
Venkangauda was not a vat-iiidar, and on the second issup be found that the 
plaintiff was not precluded by forfeiture from inheriting the vatan property. 

The defendants again appe.tled to the High Court, which again remanded 
the case to the District Court for a finding on tho first of the issues, directing 
him to “ consider whothei Venkangauda is a member of this vatan family oi 
not, and whether if he he, lie has ‘ an hereditary inteiesb in the vatan’ so as to 
constitute him a vatandar within tlie moaning of bhe Act.” 

[791] Tho District .fudge found th.it Venkangauda was not a vatandar of 
tVe vat an at the time of Giriapa's death within the meaning of section 4 of 
Bom. Act III of 1874. 

The defendants appealed bo the High Court 
j .ScoW{with Shiiiam 1. jihandarkar), io’- tho Appellants (Defendants). - 
The Judge was wrong in holding that Vonkangituda was not a vatandar under 
section 4 of tho Vatan Act. No douht his relationship w.is distant, but wo 
oontiond that any member of Ihe vata*i family who might, possibly at any 
future time, inherit a share of the vatan has an hereditary interest in tho vatan 
and is, tbereforu, a vatandar within the meaning of section 4. The term here- 
. ditary merely implies <he death of a prior owner. It does not necessarily 
imply lineal descoiit. Collaterals can copse in. The circumstance that Venkan- 
guuda’s ancestor’s share in the vatan was confiscated, would not debar h im 
from inheriting Giriapagauda’s share either under his ^ill or independently of 
i it. Section 56 of the Vatan Act is applicable to the present case. 
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Inverarity (with Narayan G. Ohanda/oarkar), for tha Bespondent (Plaintiff): 
—It is only a person with a present interest in the property who can be regard* 
ed as having an " hereditary interest" in it. saoh as sons, grandsons, lineal ' 
descendants, &o. The meaning which the appellants seek to attach to the >«• 
expression is too vagne and broad, and it is not warranted having regard to the '' 
object with which the Yatan Act was passed. 


Farran, C. J. :—As we substantially agree with the District Judge in regard { 
to the moaning to be ascribed to the expression "vatandar" as used in the i 
"Bombay Hereditary Offices Act" (111 of 1874} the question raised by « 
Mr. Inverarity as to Venkangauda nut being entitled to succeed to the vatan '• 
undei the will of Giriapa being res judteata will not arise. 

Section 5 of the Act prohibits a vatandar without the sanction of Govern* 
ment from selling, mortgaging, or othei wise alienating, or assigning any " vatan 
or part thereof or interest therein " to any person not a vatandar of the same ^ 
vatan. Tiie will of Ginn pa in favour of Venkangauda will, therefore, be inoperat* ' 
ive in so far as the vatan property is concerned, unless Venkangauda [792] 
is a vatandar of Giriapa’s vatan within the meaning of the Act; and the plaint¬ 
iff, as the nearest heir of Giriapa, will in that case succeed upon the death ' 
of Giriapa’s widow. " Vatandar " by section 4 is defined to mean ‘ a person 
having an hereditary interest in a vatan " It has not been contended before 
us that this definition does not apply to the alienee vatandar mentioned in the 
6 th section, or that a devise by will of the whole vatan does not fall within 
its scope. So the question for determination is, whether Venkangauda, who is 
now found to be a distant cousin of the late Giriapa, being descended in the 
male line from the same common ancestor Giriapa, (see Exhibit 87) had when 
the will ol Gil iapa came into force by re<»8on of his consanguinity to the 
deceased and his descent from a common ancestor " an hereditary interest" in || 
Giriapa’s vatan 

Fur the appellants it is argued that any one who is in the direct line of 
heirship to the original vatandar ancestor or can possibly be an heir to the last 
vatandar has an " hereditary interest ’’—an iptoresb by way of heirship in the 
vatan. Hereditary interest according to this contention is equivalent to a 
spss suceessioms however remote, ll would embrace heirs in tne female as 
well as in the male line. This interprotalion in our opinion gives fai toi) wide 
a moaning to the expression, and one which, we think, the words do not 
legitimately bear. It is not correct either under English or Hindu law to 
speak of the remote expectation which a colIater.il kinsman has of succeeding 
to an estate as an interest in the estate. A collateral lelatiou has no interest 
in the vatan of the present liolder Besides, although there is no pioamhle 
to the Act, it is impossible to read its several sections without seeing that 
one of its main objects is to keep the vatan property intact in th** same 
family, au object which would be readily frustrated if alienation in favour 
of a person in the female line of heirship were permitted. A field niortgagod 
or sold to the son of a daughter passes as completely out of the vatan family 
as if it were alienated in favour of a couiplete stranger. ThesiiniegianunHtical 
objection and, though in a lesser dogioc, the same argument founded 
upon the object of the Act, exist against extending the expicvsion to all 
members of the vatan " family " which fsection 2' includes each of the hrarches 
[793] of the family descended from an original vatandar. If, ton, " heieditary > 
interest ’’ is read as equivalent to " hope of succession ’’ there would be no ' 
warrant for limiting its operation to the members of tbe vatan fainih. 

The ordinary graitamatioal meaning of the phrase " persons having 
hereditary interest in a vatan ’’ is, wo think, best observed, and the object 

* 1 1 it f ^ 
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pthe Act is oerfeainly advanced by confining it to peraons having a present 
\ interest of an hereditary character in the vatan In this sense it would include 
) all the co-sharers for the time being in the vatan estate and probably also the 
sons of co-sharers, who, according to the principles of Hindu law, bv birth 
acquire an interest initheir fathers’ ancestral property. '* Hereditary intorest ” 
will, thus interpreted, mean an *' interest acquired by inheritance ” as distin¬ 
guished from an interest acquired by purchase, gift, or other modes of acquisition. 
In this sense, subject to the qualifications and explanations contained in the 
fifth clause of the fourth section, we are of opinion that it is used in the Act 
The lesult of these protracted proceedings will thus be to establish the title 
of the plaintiff in the event of his surviving the widow of Giriapa to succeed 
• to the vatan in perierence to the defendant We confirm the decree with costs. 

Decree tonfirmed. 


MOTES 

[ Thit> watt followed in (1899) 33 Bom , 71S 1 


[ Si Bom. 798 ] 

APPELLATE CIVIL 


The 3rd March, tH96 
Present 

Mr Justice Jardime and Mr. Justice Banade. 


Pandu Lakshman Masurekar .(Original Plaintiff) Appellant 

versus 

Anpurna and others . .. .(Original Defendants) Respondents.' 




Mortgage — Redemption—Mortgagee pwehcatnq equity of redemption from one 
withoiU title to it—Adverse possession of mortgagee against true otmei 

of equity of redemption—Limitation Act [XV of 1*^77), Art. 148. 

In the abdenco of any act ahowing'that the mortgagee is aaserting himself against the 
owner ef the equity of redemption, his possession is not adverne against the latter as regards 
limitation. The mere assertion of his claim by the mortgagee would not affoot the right of 
the real owner of the eqaitv of (791) redemption where a person having no right in the 
property pretends to soil the equity of redemption to the mortgagee 


Second appeal from the decision of H. L Harvey, Assistant Judge of Batnagiri, 
Suit for redemption In 1863 one Bam Farzand mortgaged with posses¬ 
sion the laud in dispute to Zilla * 


^ Subsequently Bam Farzand died without issue and his sister Yesu succeed- 
'ed to his property She die l in 1873, leaving a son Hari and an unmarried 
daughter Avda 

' In 1874 Han purportud co sell the equity of redemption in the land in 
question to the mortgagee Zilla 

In 1893 Avda sold her interest in the property to the plaintiff Pandu, who 
now sued to redeem the mortgage of 1863 

Zilla, the mortgagee, being dead, his widow Anpurna and nephew were 
defendants in the suit They had been in possession of the mortgaged property 
since Zilla’s death 

The d^endants pleaded that the plaintiff was not entitled to obtain 
possession or redemption, inasmuch as at the date of < the mortgage in 1868 

^ 1^0 ggg Qf 1896. 

.tuJi 
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Bam Farsan'd'lia^ eseoatod a perpetual lease of the mortgaged property to Zilla 
Tbev also oonteuded that Han and not Avda inhented the property on Yestt’s 
death, that Hari had sold the equity ol redemption in 1874 to Zilla, that 
ZiUa and the defendants had ever smoe been m possession as owners and not^ 
as mortgagees, and that the plaintiff's claim was barred bv limitation 

The Sahordinate Judge of Malvan held that the plaintiff was entitled to 
redeem on his paying to defendant No 2 (Zilla s nephew) the sum of Bs 91 
In appeal the Assistant Judge o{ Balnagin reversed the decree and 
dismissed the suit, holding that Avda, who was living with her biother Han, 
had notice of the sale 19 1874 by him to ZiUa and that the plaintiff’s claim 
through her wa<> barred by adverse possession for more than twelve yeais 



as her atttdkan when she inherited from hei brother the mort,;agor Bam Far- 
/and. On her death, tberefoie, it passed to her daughter Avda and not to her 
son Han. Avda took it as full owner —bulahhidas v Keshavlal, I L B, 6 
Bom , 85, and she has sold it to the plaintiff No doubt Han assumed to sell 
the property in 1874 to Zilla, but Hin had uo title wnatevei, and the tiansao* 
tion did not in any way affect Avda s right It could not make ZiUa’s subse* 
quent possessiqp adverse to bei It continued as before to be possession under 
the mortgage of 1863, which she had the right to redeem That right would 
continue for sixty yeais —aiticle 148 ot the Limitation Act (XV of 1877). and 
within that period she has sold it to the plaintiff, who now claims to exercise it 
—Puttappay Ttmmaji,! L B, 14 Bom, 176, Bhagvanty Kondi 1 L B, 
14 Bom , 279, Mathwraba% v Junaji, P 1, 1876, p 155, also Alt Muhammad 
V. Lalta Baksh, 1 L B, 1 Ail, 658 lavjt v Nagamnuitd M H G Bep , 137« 
B$joy Chwider Banetjecv hally Prohonno Mookerjee, I L B, 4 Gal, 327, 
Chtnto V Janki, 1 L B, 18 Bom , 51 As to thepeipotual lease alleged hythe 
defendants, it is a clog m the equity of loJemption and the Goutt will not enforce 
it —Mahomed Mwte v Jtjibhai Bhagwan I L B , 9 Bom , 524 

Dojt Abe^i Khare, for the Bespondentb (Defendants Nos 1 and 2) — Avda 
acquiesced in Hans sale of the equity of ludemption to Zilla in 1874 and was 
estopped from suing Tnat estoppel novi binds the idamtiff, who claims 
throng 1 her 

Jardine, J —The defendant did not plead that the plaintiff i»< estopped 
by any conduct of his assignor Avda and there is no finding that ho is We 
must, therefore, oonsidet the case is if theie wis no estoppel 

It has not been 8onousl> disputed that when Yesu died in 1873 hei un* 
married daughter Avda became the ownei of the equity of ledemption The 
period of limitation is under article 148 sixt> yea’s The Assistint Judge has 
held the suit barred b\ the advoisc pussession ot more than twelveveais of the 
mortgagee in possession 

[796] The fust question is whether that pussesbiun w is ailvtisu In the 
absence of any act showing that the mortgigeu was asserting himself .igunst 
the ownei ot the equity of redemption as in Puttappa v Ttmmajt I L B, 14 
Bom , 176, and in Mathurabat v Gunajt, P J , 1876, p 155, we 11 c of opinion 
that it was not adverse The present cise lesembles bhaqvant v kondi, I L 
B, 14 Bom., 279, and the two oases there followed, Mohammil \ Lalta 
Bahih, 1 L B, 1 All, 658, and Vanji \ Nagamma, 3 M H C Bop 137 The 
mere asseitiion of his claim by the mortgagee would not affect the light of the 
real owner of the equity of redemption —Bejoy Ghundet Lannjee v Kaily 
Prosonno Mookerjae, I. L B, 4 Gal, 327 It follows, then, that the mortgagee 
added nothing to what he took from Avda’s brother Han, who, having no rigU 
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In the property, and not being the heir oi Yesu, pretended to sell to the mort¬ 
gagee the equity of redemption That tiAnsaotion in no way affected the rights 
of Avda, who was not undei any obligation to take an> notice of it The 
maxim caveat emptor applies The vendee might have inquired what rights of 
heirship were oorforred by the Hindu law 

For these reasons we reverse the decree of the Assistant Judge It is 
unnecebsary to lemand the appeal as after argument wu can decide the matters 
left undecided below Whether proved or not, the perpetual lease, being a clog 
to the equity of redemption, einuot be enforced in equity— Mahomed^ J%jtbhat, 
I L B. 9 Bom , 531,— and is not binding on the plaintifi 

We now reverse the deciee ot the Assistant Joc(ge and lestore that of the 
Subordinate Judge costs thioughout on the respondents 

Decree reversed 

[797] APPELLATE CIVIL 

The Uh Mmcht 

PBfcSIiNT 

SiH C Fabkan, K.1 , Chiff Justice, and Mb Justice Candy 
Guilingapa Satwiiape Gidwir (Oiiginal Plaintiff) Appellant 

tei stts 

Nandapa Ohanbabapa SoUpuri. . .(Original Defendant No 2) 

Bespondert 

Htnau law— Jomt family—Alienation of his skate by a eo-paieener—His 
position and rights aftei siuh alienation— Position of pwehacer 
—bubsequdit deatn or bitth of other oo parceners— Effect 
oiijiosition of puiehasei—Eights of alienoi 

1 The alienation by a Hindu cu parcdiLr of his rights in part or tho whole of the joint 
family property docs not place the pun baser of such rights in his own position The pur 
shaser becomes i sort of tenant in common with the co parceuerb, admissible, as such, to 
buj^ibtributivc shtro opin i parrition tifcing place 

2 Such inslionition before partition doe<i not doprivi the alienating co>parocDot of 
his rights m thi joint t imily 

d Ab the purchaser docs nut b> the death of the vendot lose hib right to a partition, so 
bib Q isitiou lb not improved by the death of the other c pirooners before partition 

4 The purchaser like bis alienor is liable to h i\e bis share diminished npon partition by 
the birth ot othu oo pHrocne-b if L e stands by vnd does iioi inbisl on an immodi »te parvition. 

Ihtei undivided brothetb, vte Sidmalapa, Nijlingapa and Murgyapa, were the owners 
of aoeitMii honse whi h on the ist Angubt 1845, Nijliugapa mortgaged with posbesuon to 
one ShidliDg^pi lit 1878 the house wts vebled m the respeotive sons of the said three 
hrolherb, vu , fiabtpi (bon of Sidmalapa), Bevapi (son of Nijlingapa), and Ehnbana (son of 
Mnrgyapa) In September 1878 in execution of a decree against Basapa alone, the house 
was bold so nom»<e (not merely Basap i s interest) to one Gnrpadapa Formal possession was 
given to the putoha er but the actual poiiaeeBtou remained with the mortgagee (Shidhngapa). 
After this seile took place no other family property renamed m which Basapa had an mtenst. 

Ehubana died in 1880 and Bevapa died in 1883, no partition having been made between 
them and Basapa In March 1881 Basapa sold hib interest m the house to the plaintiff, 
who m 1892 filed this suit to redeem the mortgage of 1846 The Lower Appellate Court 

Appeal, No. 603 of 1886. , 
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dismiafod tbe amt, holdiog that whon in 1878 Qorp'idapi purebaaod Baaapa’a rigbl ane 
interest in the last remaining portion of tht f<unil; property, Basapa ceased to bo a eo 
piroener with Khubana and Revapa, ind conaiqiiLnily took nothing by snmvorbhtp ou then 
death tbur aharoH going to Cruipidipa Ou ippe il to the Iiigh Court 

l798] Held, that Bbsapa's rights to huccted to his brothers' hue* were not afiocted bj 
the sale of bis mterebt m the last item of joish fainilj pr if crt> ti (ruipadapi so long as the 
latter did not prooetd to work ottt hi rights by pirtiUon F^asapt h cimi entitled on tlU 
deith of Khubana and Bevapa to their respective sh ires 


SecONF APPhAli fiom G Jacob, Distuct Judge of J^elgAunfi 

Suit hi redemptioiv Tho 'loubd m question belonged to thiec uurivided 
brothers, vtz Sidmilalta, Nijlm,,i|Ji ina M irpvapi On the 1st August 
lb45, Nijhngipa mortgaged tho prupeilv with possession to ono Sliidluipapa 

In 1B7S all three biothers were dead and the house was tho pioperty oi 
their sous, vtz , Bisipa (the son of Siuinal''|)i) Eevapa (tbe <>00 ui Niilmgapa) 
and Khubana (tbe son of Muih\ ipt) 

Ou the 28th Septembei 1H78 in o\ecu ion of a drciue obtained against 
^sapa alone the house was sjld to nomtm ^uot ine^cl^ the intiiost (f Basapa ' 
thorom) to one Garpadapa hoi mil po<-faession was „ivou to the puichaser, 
but the actual possosSipu lemaiuod with the iboieoimod inurtgipce (Shidling* 
api) Aftei this sale took place no othei fiinih propeiti urn lined in winch 
Basap i had an intoiest 

Ishuhana died in JSSO oi ISbl ind K v ipi diol iii IHS3 No paitition 
bad pioviously boon tn id between thecousini 

On the 21at Much 1891 Bi^ipa sold his intoiost in tlio hou'<o to the 
pldinlili, and in 1892 the plauitiH bled this suit tu udccin tbe inoi^gageof 
1H45 The defendants pieided that the equit> of udcmnti ii bad been sold in 
1H78 to Guipidapa, who ti id sold it to them 

The Suboidmite ludgc hi Id ihit Bisapas nii„iuil ono thud shaie of the 
piopo'ty had beeo sold in 1878 tu Liuipidipi but thitrb limilv bung un¬ 
divided, the shaieb of Klmhiui and Kevipa I id substqimnth conn to Basapa '' 
by burvivorship on than respective deaths tint he hid s Id tins two thud 
share of tbe property to the plamtiH, who was theieupon entitled to redeem 
the mortgage Ho, thetefoie passed a decree for the pluntitl tor laderrptron 

C799] On appeiltho Judge levotsed the decue ind dism ssed the suit He 
held that when rn 1878 Gu padapi pinch ised basipas light title uid inteiest, 
Basapa ceased to bj a ou paiconoi with Khubau i and Be\ ipa and w is not in a 
liobition when they diod to take then shares b\ buivuoislnp ind that thetr 
shares would go not to him but to Guipadipa the purcl asu 

The following are extracts from his ludgment — 

“ Tbeplaiutifl'clums thiough Bisapi Thu Subordii ate 1 idgo found that 
the bouse was puiohased by Gurpadapa ou 28th bcptembei 1878 (Lxinbit 58), 
but held that as Bisapa s cousins Bevapa and Khubana, who were th n airye, 
were nob parties to the decree or to tiiu execution proceedings, only Basapa^'fi 
right, title and interest passed to tho putchasei and bnding th it B isapa on 
the subsequent death of bis cousins hec me entitled by sutvivorslnp to their 
bhares, he held that plaintiff had acquired iron bim a two thud sbaie ui the 
bouse, and was, therefor^ as owuei of sbaia of tbe equity of ledemption 
entitled to ledeem the whole 

“This decision oannof, I think, bo aupportud Tlie puichasoi affected to 
buy the whole house, and seems to have been put m possession by the Court., 
The possession was not apparently physical, as there was a mortgagee ipj 
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|pas8assioa, bat the question would arise wnether any title ''elaimed through 
|£asapa’s cousins would not now bo barred by limitation. 

" However that may be, the purchaser would have stepped into Basapa’s 
lahoes. If there was more undivided property, and if this house might on 
iv'partition have faflen within Basapa's share, the purchaser might have been 
‘.entitled to claim the whole house andec^his purchase. 

" If there was no other undivided property. Basapa, from the date of, 
Gurpadapa’s purchase of his right, title and interest, ceased to be a ou-parcener 
<: with his cousins, and was not in a position when they subsequently died to take 
their shares by survivorship. Their shares would have gone not to him but to 
Gurpadapa. The learned pleader for the respondents, relies on the judgment 
: in Civil Suit No. 76L of ISSo, (Exhibit 62), as showing that Basapa and his 
'^'cousins wei‘e undivided, and that there was other property. 

“ It may be noted here that as the appellant claimed under Gurpadapa, 

V whose title through Basapa came into existence some years before that decision, 
‘.be could not be bound by the decision in that suit, as the Subordinate Judge 
'.seemed to suppose. It may be added that Chanbasapa and Basapa appear to 
‘ have been merely formal parties to that suit; and again the decision could not 
be taken as establishing thatEevapa and Chanbasapa were undivided up to the 
' 'time of their death. 


< *' Then again although the house involved in that suit would appear 

'"'originallv to have lormed part of tho joint family property, it seems that no 
. 1800 ] contention was then raised that tliere was any other such property 
;/ besides tho house in dispute in their suit; and it appears tiiat Basapa’s 
f interest in the other house had been sold andor a decree in 1876, oi‘ two 
years betore tho purchase of this house by Gurpadapa, 

“ It clear, therefore, that at tho date of Gurpadapa's purchase, Basapa 
' had no interest'in any other joint family property, and there was, therefore, no 
‘ foundation upon which his right to take his cousins’ shares, on their death, 
' by survivorship would be based ; and ho had, therefore, no interest in the equity 
'■of redemption which he could convoy to the plaintiff, who has thus no right to 
i', sue for redemption," 

The plaintiff preferred a second appeal. 

Dhondu Kirloskar, for tho Appellant (Plaintiflf). 
r^'' Bnlaji A. Bhagvat, for the Eespondenb (Defendant No. 2). 

; Farran, C.J. :—The facts of this case, which appear to have been either 

; assumed or found by the District .ledge though he has not precisely stated them, 
^,pre these. Tho property in s.uit (a house) originally belonged to NijUngapa and 
^iis brothers Sidmalapa and Murgyapa. Tiio pleader for tho respondent con- 
tends that the District Judge did not assume this original joint ownership 
' though it was found by tlie Su'jordinate Judge, but wo thisk that this is not 
,>o. If it were, Biisiipa, NijHngapa’s nephew, would have bad no interest in 
«;^he premises, and the District Judge certainly speaks of the family of Nijlingapa 
joint and as owning joint family property. 

" .On the Ist August 1845, Nijiiugapa mortgaged the house with possession 
to Shidlingapa whom the oefendants or some of them now represent. In 1878 
the interests of the thrae brothers, whom we have named, were vested in their 
respective sons, Basapa, son of Sidinalapa, Bevapa, son of Nijlingapa, and Khu- 
bana, son of Murgyapa. On the 2Bth of September in that year in execution 
of a decree obtained against Basapa, alone the bouse was sold eo nomine and 
not the mere interest of Basapa therein. Formal paper possession was given 
to the purchaser Gurpadapa, but actual possession continued with the 
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mortgagee. This was the last item of family immoveable property in which 
Basapa was interested, his interest in the other house which had been similarly 
mortgaged having been sold in execution of a decree agninst him in 1876. The 
District Judge expi-essly says that, at the date of the [001] sale in 1876, Basapa 
bad no interest in any other joint fatuiK property. Khubaria died in 1880 or. 
1881 and Eevapa died in or after 1883. There is no evidence of any partition 
having, in fact, been come to between tho cousins beforo the respective deaths 
of Khubana and Bevapa. 

On the 28th March 1*^91, Basapa sold bis interest in the house to the 
plaintiff, who in 1892 filed the present suit to redeem tho mortgage upon it of 
1845. The defendants set up a sale of the equity of rerlemption by Gurpadapa 
to them, but its oxecution has not been estahlislied, nor \i\ivi iaotum of the sale 
to the satisfaction of the Subordinate fudge. Tiie District -ludge has not dealt 
with this part of the case. These are the facts. 

The Subordinate Judge held that tiie family being undivided, the shares 
of Khubana and Revapa in the equity of redemption in tho house in suit vested 
in Basapa by survivorship on tiioir respective deaths, and that the plaintiff' as 
Basapa’.s vendee was entitled to i-edoem tiie liouse. He relied upon the judg* 
ment in a suit to which the three brothers wore parties in 1882 as showing that 
they wore joint at that' date, but tho District Judge points out that the judg¬ 
ment is not evidoDco against Gurpadapa or tiie dofeudants and tliis would 
seem to be so. 

The District Judge has held, in the alternative, that if Basapa was separate 
from his cousins in 1878, the house in suit passed to Gurpadapa by his pur¬ 
chase at the execution sale in 1878, and tliat the claims of Kevapa and Khubana 
to it have become time-harred. This alternative would, no doubt, dfffoat the 
plaintiff's claim though not by tho operation of tho law of limitation, as 
Basapa’s interest in the house passed to tho purchaser and the interest of 
Khubana and Bevapa in it would Imve centred on the death of the latter in his 
mother who is still living, and nothing would have passed to the divided 
brother Basapa. There is, however, no cvideoce, a.s wo have said, of an actual 
division between Basapa and his cousins, and the original state of union must 
bo presumed to have continued until the death of Revapa, unless the other 
alternulive, upon which the District Judge relies, bars the right of fi<asapa by 
survivorship. This is tho main question in ihe caso. 

[802] It is argued by the pleader for the respondent that the interest of 
not only Basapa, but also that of Revapa and Khubana. passed by the execution 
sale in 1878, but that is not so. The decroe was against Basapa alone. It is 
not suggested that ho was the manager ol the undivided family or that the 
decree was passed against him as such. Though the house was sold under the 
decree, the interest of Basapa alone in it parsed to the purchaser and not that 
of his cousins who ■were not parties to the proceedings 

The District Judge of opinion that as at the date ol Gurpadapa's pur¬ 
chase Basapa had no interest in any other joint family property than the bouse 
in question there was no foundation upon which his right to take lii$ cousins' 
shares on their deaths by survivorship could bo based and so on their deaths 
their interests in the equity of redemption in the House did not pass to him by 
survivorship We have to oonsider whether this is the correct interpretation 
of the law. The District Judge has not cited any authority in support of 
his view. 

No express authority on the subject is found in the Hindu law books. It 
is questionable whether'an alienation by a oo-parooner of his undivided interest 
in the family property was recognized by Hindu jurists. The legal mode of 
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broikiii^ up he tainil> uaion and joint owneiship was by partition Even 
n )\\ in B ri»il u \ jlt itaiv alma iition b\ a oo paicanei oi his interest in joint 
f I nus piopmty is lu M icluil — Pfjs^ad v Foolbash, 12 Qii W R, 

P i> 1 Maih I Pt tshitj \ uetuban 'iinfjh L R,17I , 194 An alienation 

foi \ UiKi hov^tvii, ill jwei m B>aibiv i>s in Midi is and a sale iii execution 
of I lUciee ji i c > pti onei s iiiteicst in uodivulud 1 unii> estite la valid in all 
the l*uisi If 1 C I -lieenlvil Lai \ JuqUep Satain LB 41 4,247 sttmj 
Bmu V :>hfo Proika f L R 6 I A , 98 ‘ Tbcio oiui be little doubt tint all 

sa< ii ilu'it^ions wikMihi voluntaiy oi loinpulsoi^ tre inconaistent with the 
stii ^ tilt) >1 \ )f 111 'lit uul u idivi led Hindu 1 uiiii^ and thi 1 iw as administered 
in M 1 1i s imi B luhiv li is b on one oi „iadu il f, n\bli founded upon the tguitv 
w hu n 1 I ui i, *1 is< i 1 ji V ii iO ii IS to tie all iweil to st ind in his vondoi s shoes and 
tow ik it in ii,ht n\ woinsoi i paitiM i Ihis is tli<^ view which the 
(803] Ju lu 111 f’) nmittti )1 t' 0 1*1 lv^ C j im il took of the iiositiou of the jiui 
chisei (1 i 10 jii >p)it> >1 1 IJ ndu > juiferui It seems to follow fioniittnil 
the til ot i (. I piiutiu) s iiileifst ui niit fiiuilv propelt^ ( innol iffect the 
po I i II ot such ( > pu nui i i trio joint liinil\ » iltet fho lights of the si.voiai 
cojinc n t //t/^r sr tiinirii it t > leM inn tlie puithisei the equi's h\ 
mom) )f I I II ion in itn Ih h runt oi 1 i jiu (liiso ind thus wli )]!> oi 

inpiittihi ik up tin I iniii\ in i'ii ind joint es ile Bisijiis ru'hts lu 

sue e d ti Ills (11 Unis slm s |)\ siuvnorsii p wtie not Uunetuie wo tiiink 
atlci^ted hv the silo o( Im intiied in th list it' n ot j iinl timilv pio|)ett\ ti 
Gurpidijit sc lun i tiu puichisci did int pio u d t) woik out his tJ(,hts by 
pai tit toil 

li I iiuiins ill I iiisidn Muthei the inteiests f Kr\ ipt and Khuhini when 
thrv dnuvoi ujn Bisifti dcivilvt 1 ujjod him loi Ins own beueh or loi the 
buiichi j iTiijidiji Tiu ilo Inin,< a ( imjiul jt\ -.ah hvtheCVurt ml mi 
a >111 hi Bi till I iiscil tin jui icij le liil ewn m lluknon e Doln \ 

Ban \1 lihii! GhvoLtrbutlv I L R ICiI iw? it p 682 it 1 loco ni/ 1 li> 

soctnn 4> il ilio L insfei oi Pi ijiuiU \ct (l\ ui 188 U does not ajiplv to the 
CISC Is t 1 ti the Jill Ins 1 oi> , inci li jtm iplos ijijilu iblo ft pure iisois 

lion 11 ill 1 lu < I luc'i u eiititl d U) tiu stm 1 hu vcudoi is it existed it 

the d it )t I I jiui I IS 1 i 1 1 tint s I lie as ini 11 isi (1 hi subsf quant Hcciotnns 

Thu i sb I II ),'> In u 111 lit w th hv the Mull is LIi{tn Ouuit in Hangasamt v 

Mi'ihHimt I Ij B 14 Mil lOS The slnru puHliised in tint c i®'C Ini 
diinnu n h\ I* I) liii ol n w i > jnrceiiei hetue p utitiou to ik piic ml 
it w IS noli In t |Uc* mi wi )nl\ jn it 1 bo tJie limunshod sliau 
asceitiini 1 it iu ti i i ol j ill lo i It w is not tecosha]\ 1( i thu Bull Lunch 
♦ ^ivu in Jill 1)11 i|i fii flio mil s p in 1 th i r.i'V'i uoiie The leftiitiii, 
1 iiriimm t)c ist in Mt a inlh ul I In j'nui ued hv the ^imo lult In 
S a) hut \ sh 0 Pro nr I (sm/im) the Piiv\ Oounnl luve, in effect hill 
tbit I hi unchvi ]) I wO piK lei whoso shin has beni sol(l in execution dus 
beloic li il dill III h It is eituiod by piitition the ii„ht of the piiicnisoi 
mnuitii ' M n I h foiled Tii ir Li 1 hqw '* think that it the 
tiiuo ot [804] \it -5uni (teuti bh( ( xn ilion piocoodmks uniior wh < h the 
Mou/ in in i l<« 1 i 1 1 Ik ) ind (pderud ti in old hid gone so iai as to cun 
stuuteiuhx UI ) Ik ifgmunt ciudPoi i vihd cliirge upon the liiid to the 
extent if V i s m s un i vidul shaie md intnesf therein winch could not be 
dotei'‘ed bv hi i t 1 Icie tin icfuil silo If this bo so, Mio effect of 

the ox lent on sil vis t ti uistei to the lespondonts the undivided slme n 
8 mills if Mou/il B anmbhuipoie which hil formerly belonged to Adif Sahii 
in Ills lihitime, i Mi i L ndahips are of opinion that notwithstanding his 
doith I u 1 ijpnu I I ts ire entitled to woik out the fights whioh they have 
thus aoouired by maaus of > partition ” (p 109} 
k 
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The ptitiLiplo upon wliicii thtii Lsidship^ pto(*>,edo(J was deduced ftomfiia 
anilofjjus case oi i si tin n t piitiiisnip snirl h> i ciediboi of out. of the 
pi.itnt.iti It soonis to tluii L d-.liip tli it tlui sinu | uriLiplu nia'v incloUt,ht 
to be ipphod to shiies in tint uici unutMucd liiu iii tataU and tlivt it may 
he so applied Mthout ntidulv in ih in t tlui p t uli ii ’itttus uid nrhls }f 
the ro paiceneis 11 such inotitn il the ii ht tthf |uifhi<^ri it tiie c^trution 
s lie be Innited To that of (oinpilliii^ Mt puritiiii vnIiuI his ehtoi tut hthiio 
toiiipjllod h id he boon so 111111 It 1 htfittli il i n itij i ot in sli no t lok j I ice ’ 
(l 255) 

The M 1 li IS I ull 111 n< h do il w l!i tli s pt't t of ♦ le t * i i i tie 11 t ahu\e 

leluiiud t j 111 tlie f lloviiii miuiic \s ii^iit the r intMi n tli 1 if the 

vondoi dios hot ne the puul i ti eilot^ itiititiu the |Ui<‘ii-* i till tike 
nithiiK^, it IS also one wl ith loi s le t n s i t*e it s j* tl i < i « htl i* as 

It It IS nil ssiTV t I oti o it i in o |i(t i t t i luh it d i i i Mientod 

.hoi^o tlio inswi 1 M tlitt thi lit t cm el if 'n ni I'c i ^ lU the 

puitli stii it (lice mat! it *i( \eu • i b ir oiiip ( iit to sth li sub ' jueut 

doitii Is an {\tn( wh «Il ( vT I) >' hiM Men nis \\l i h i is onto vcstt 1 ind 
t )i tnt ]>ui|;osool ui t It i t list ti ul it s lu tli pu cl i mu t bo 
d il vt n is it tie > llti V H lint \i lei ihi pin ii i n deiiiHi i s ) tn ion 

The iH lilt (f tint V w ipi 11 ) II IK s J tin lo lit i is wcull ho 

thi ()iU pidipi i i I 1 o I sii I > I iii'iisi [805] li\ *^116 il i'll Ol 
13 Vs Ip i I u* f me I ill n It \ i c n u i it 1 o ♦ u i i iv »i s oi * ho liath 1 1 

Jv' al ii'i i in 1 1 lO 11 Mm Ui it i nf Ui \ it i i its dt \ hitli ip|i iis t us to be 

iicithui 1 ific d not f I iM il 1 

i’h^ let isi 111 n I m I t in I \ ! ta<^l u IJ l> u J1 t K p 7* iioints to 

tie p ii)l )'t I It II lit I M \ h til i )l il r m ) ( nil ul 

s I \ 1 thi ii \\ l I I c 1 ts o lie I 1 I n, I til e It rum Tli it 

ill s oi \\ i iiipi \ol II 1/ (/ci'ii j\ fin iin H l>jr il i'' Iltt M’s 

t)ui]u tie t uist t U e i iiitt in Ii in istn \ Kri'iHituiian 

Ml Ills 111 Ntr 111 sii i \ I \ 1 11 Ml * wo 1 11 1 h 11 \ p nih s M ts 

111 \i idol s n^lit t I i , iiti 11 < i 7 11 1 ti i 1 * u hi i M it 1 h \ 11 exict 

>■ lait le i iMi t ft Ul i Wien i Ci i in in i' cut n s I'l sills ‘he 

iiitnatoftfe pi 1 i t lihtot it i inn t ee iiiii.,if ii\ lint mt lest h\ 
tl J Holds iMiiil it usis I* n I'l Mil till ♦ t Its the ' I I s i no it i IhH 

sliiietle hill li it i»nit I's to stHtlu \ i >l t tii inli tn Ii i (lie 

jud^Miiciit debt i in it \\l item it in hi i in t 'ss 

riu couchisions t win h wt iiel 1 in the I tisions ind *heii tsuh uiion 
til s hi me h it 11 e 1 iw tu 11 use 

{J' Tint the p( siti n rf iho j iithis i of the intdo t * i Hindu lO 
p iici tier 111 p at oi tlu wh le i f i jouil est iti <i \ii\ iniiiihu It in 

posiiblo to woik oill his lights on in o' iit J r i il bisis As r i mi piitv 
it must he woikod o it u ion equitable ) uuipics 

(2) Th it a llinduio paicenii In ii ilMiitiui ol Im lights ni iit i the 
whole o* the toiiit fauiiU piupoit\ do s not t Mu pnirhi oi >i i * luhts 

iti his own pobitiou rices not confei | n bin tl e stj/cc* >1 in Miiimded 

Hindu bifia J ahahitli /7rsv '^uvUn I Oo 1 \ 1 \h Pi ‘suih i i ui 

chaser is ri Va'>udiv j>hnt \ linkiUsh JOl'um J1 Ri | 119 Ktuii is 

becoinmg i soit of tenant in couiu u witi the cu pitceneis t htiiss hie is 
such to his dislrihutno shaie upon i i- utition tnl iiif, nlate (p 1 1 ?) 

[806] (3) That ouch an ilionation 1 ofoio pailiti m does not le|iu\ethe ilien* 
atinq eo paroenor of his rigi ts in the Hindu ]oiut fflriiil> li the alienation of bia 
rights m each individual portion ul the joint tauiilv propert\ baa not that effect, 
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the fact that it ia the last item which is being alienated cannot alter the posi* 
tion. The purchaser of the last part of the property of the oo-paroener cannot 
be in a better or worse position than the purchaser of the penultimate portion. 

(4) That as the purchaser docs not hy the death of his vendor lose bis 
right to a partiti&n, so his position is not improved by the death of other oo* 
parceners before partition. 

(5) That he stands in no better position than his alienor and consequently 
like the latter is liable to have his share diminished before partition by the 
birtb of other oo-parceners if he stands by and does not insist on an immedi¬ 
ate partition. 

The result is that, in our opinion, upon the death of Bevapa, Basapa was 
entitled to Hrd of the equity of redemption in the house m suit and he or his 
vendee is now entitled to redeem it. 

We reverse the decree of the District Judge and remand the case for a 
retrial of the appeal. Costs, costs in the cause. 

Decree reversed and case remanded. 


NOTES 

[ Tho date of atieiiation dotormines tbo rr-.pnrtive rights of thn co-paroeners and the 
alienee (1910) 91 M L. J , 946 ; (1909) 2^ Mad , G90. Seo also (1900) 26 All., lOG; (1900; 2 
Born. L. B.. 197 ; (1903) 26 Bom., 201.] 
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APPELLATE CIVIL 


The 6th Match, 1896. 

Present; 

Sir C. Fabran, Kt., Chief Justice, and Mr. Justice Parsons. 

Pandu.Plaintiff 

vetsus 

Bhavdu.Defendant.’*^ 

High Court—Extraordinary jurisdiction—Reference hy Collector—Civil Pro- 
cedure Code {Act XIV of 18HQ), Sea. 6>l!i — Practice —Procedure. 

The High Court will not iiiterfi‘ro .ni a reforenre b} the Collector with a Mamlaidar’s 
Oourt’s decision in a possoesorv suit. Th*' aggrieved pirty can himbelf apply to the Court. 

Sa(u T Sluvrambnat, V. J., 1R91, p. 52, f illow>'d. 

Befebence from A. Cumine, Acting Collector of Khandesh, in a case 
decided by Mr. Ganesh Kashinatli Lele, Miihalkari of petba Bhadgaum, under 
Bombay Act III of 1876 (Maiulatdar’s Act). 

[807] The reference was ps follows:— . 

" The plaintiff Pnndu valad Malhnri, of kasba Bhadgaum, laid a plaint 
vnder Bomb'iN Act Ill of 1876, alleging tint ho has only one way of getting 
to and from liis litiuse, vtg.. along a lar e 3 cubits broad, that the defendant 
had reoeufh plucod a pipe in bn ((Itfe^nfiinf’s) I ouse, that this pipe had never 
been there befoie, and tiiat the water frwii thu pice fell on the plaintiff’s body 
whenever ho (the plaintiff) 'went to and fiom Ins (plaintiff’s) house, and that 
great obstruction ia thus caused to his (pi diitiff’s) going into or coming out 
from his (plaintiff's) house. 

" The Mahiilknri, Mr Ganesh Kashinath Iiele, who has powers of a Mam- 
latdar under the Act, found in favour of the plaintiff,.and ordered injunction 

Civil Bi frit DCi* N 1 uf 1696 


692 





KBlSHNA BAMAYA & 0 . V. VASUDBV & 0 . fl896] l.L.R. 21 Bom. 808 ' 

to iBsue to defendant ' to abstain from allowing the water from his house to 
fall on the premises or street used by the plaintiff. ’ 

" The order seems irregular, as the lane was not land in plaintiff’s 
possession, nor was it a road to a field: and even if it had been, it could hardly 
be said that water dropping from a pipe disturbed or obatraoted plaintiff in 
using the lane. 

" It is submitted, therefore, that the plaintiff might be called on to show 
cause why the Mahalkari’s order should nut be quashed.” 

There was no appearance for tbn parties. 

FaPPan, C. J. :—Following tlie practice of this Court as laid down in Satu 
T. Shtvrambhai, P. J., 1894, p. 52, we decline to interfere in this matter on the 
application of the Collector. The defendant, if he feels aggrieved, can himself 
apply to this Court. 

Interference declined. 


[808] APPELLATE CIVIL. 


The 9th March, 1H96. 

PfiESENT: 

Sir C. Fabran, Kt., Chief Justice, and Mr. Justice Parsons. 

Krishna Bamaya Naik and others....(Original Defendants 

Nos. 2, 3 and 4) Appellants 
versus 

Vasudev Venkatesh Pai and others.(Original Plaintiffs 

and Defendants Nos. 1, 5 and 6) Bespondents.' 

Vasudev Venkatesh Pai.(Original Plaintiil) Appellant 

versus 

Mbasti and others.(Original Defendants) Bespondents.t 

Ihndu law—Joint family — Manager — Loan—Family purposes—Evidence — 

Debt contracted for family purposes—Evidence required where there has 
been a series of transactions — Deeiee—'uortgago bond in satisfaction 
of decree—SantAion of mottgage by Court—Civil Procedure 
Code (Act XIV ^f lbH2h Sec. 257A. 

Although there ii *no presumptiou that moaoya borrowed by the mantq^or of a Hindu 
family are borrowed for family purposes, an'd a plaintiff socking to make the familj property 
liable must prove that the loans wore contractud (or the family, it is not incumbent on the 
plaintifi to show, in rospoct of e,i.ch item in a long horieb of borrowings, the particular pur¬ 
pose for which it was borrowed. It will be sufiiciunt for him to show that the family 
was in ohronto need of money for the current outgoings of the family life or its trade neces¬ 
sities, and that the moueya wore advaaceJ on the rcprosontation of the m tuagur that they 
were needed for such objects. And if the t.vii infuroncu to bo drawn from ell the eirenm- 
Btanoes of the case leaves no doabt that the uionoys, were borrowed for family reasons, the 
plaintiff is entitled to aucoeed, although be u> nub able to indicate the particular purpose for 
which each sum has been bbrrowed 

* Appeal, Ko. 101 of 1886. f Second Appeal, No. b05 of 1894. 


583 







I.L.R. 21 Bom. 809 


KBISBNA BAMATA BATS &0. V. 


Where morlRRge bondn were passod for debts due on decrees, and the execution of the 
bondf> (ahubhad been uauctioned by the Court) and the amounts for which they wore passed 
were certihiKl to the Court, and the Court recorded the adjustment without objeotion, and the 
deenii b} reason of such certified and recorded adjustmint became incapable of execution, 
Utld, that sutheinnt had becu dune by the Court to saliafy the requirements of section 
267A of the Civil Procedure Code (Act XIV of 1882) although no formal sanction had been 
recorded. 

Appeal from the decieion of lian Baliadur B. B (4angolli, First Glass Subor- 
dinatu Judge of Karwar, and second appenl from the decision of E. H. Moscardi, 
Acting DiHtrict Judge of Kanara, amending the decree of Bao Sabeb H. S. 
Phadnis, Second Class Subordinate Judge of Kuinta. 

[809] The plaintid’s father Venkatesh Pai fur many years was in the habit 
of lending money to the deieudant’s family. The ancestor of the defendant's 
family was one Thanna Naik, the elder, who had two sons, vt;., Bamaya and 
Ballyappa In the \ear lK4d, Thanna Naik was the eldest male member in 
Bamaya’s branoh of the family. Ballyappa, however, was alive and he as well 
as Thanna Naik acted as manager of the ]omt family. Between 1845 and 
1856 there were seven bonds executed to the plaintiff, all of whioli were duly 
satisfied Some of these bonds were signed by Tluiiina Naik anl^ Ballvappa, 
some by Ball\appa alone, aud some by Thanna Naik alone In 1857 or 1858 
Ballyappa died and Thanna Naik became sole manager of the tarnily. He 
passed a series ol bonds in favour ot the piamtiif from tlie year 1858 to 1873. 
These bonds were expiessed to be lor monuvs bun owed " for my neoessities." 

In 1873 two bonds, one for Es. 1,000 aud one lor B^. 2,000, wore passed 
by Thanna Naik to the jilaintiff, consolidating tlio earlier bonds which had 
been gi\en by him foi sums borrowed loi family purposos. 

In 1878 the plaintifi obtained ducroos upon these two bonds, one for 
Bs.l,473-12 Oand costs Hs. 154 3-1 aud one for Bs 2,431 and costs Bs.230'9-11. 

Id execution of these decrees, some of the joint family property was 
attached, whereupon Thanna Naik applied for and obtained the permission 
of theCouit to mortgage it, and on 14th July 1880, ho executed two mortgage 
bonds in favour of the plaiutiti. In each bond it was recited that Thanna 
Naik’s borrowings had boon for the use of the family. In them tho amounts 
due undei tho above dccioos were ascertained aud stated and other loans 
were mentioned, and the total s^um due to the plaintiff was stated to be 
Es. 4,803-1 4. The two moitgage bonds woio given to secure this sum. One 
was toi Ks 3,800 payable in nineUcn iiistalmeutb of Ks. 200 each The other 
was for Ks i,000 payable in foui months. 

On obtaining these moitgago bonds tlie plaintiff passed a receipt to the 
Cou*'t for pav ment of tho two Jecrces. It was duly recorded by the Court T.nd 
tho legal piocopdmgb thus tciuiinaled 

[810] In 1886 the plaiotill &ued (Suit No. 560 of 1886, Second Appeal 
No 595 of 1894, Ihe defendants, who were the son, the brother aud the nephews 
of Thanna Naik, upon the aforesaid bond tor Bs 1,000 to recover the said sum 
and Bs. 377-8'0 as interest, alleging that in executing the second bond Thanna 
Naik was acting as manager and that the joint family was liable. 

Defendant No. 2, who was Thanna Naik’s biuther, denied his liability. Ha 
alleged that Thanna Naik was not the manager of the family and that the bond 
was passed in satisfaction of judgment-debts of Thanna Naik alone. He 
turfhor criitendtd that the bond being aif agreement to give time for tho satis¬ 
faction of a jndgment-debt, and not having been sanctioned by the Court, was 
void under serf ion 267 A ottbe Civil Frooednre Code (Act 2L1V of 1882). 
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The Lower Appellalo Court hold that Thanna Naik was the manager of 
the joint family and that tho greater portion and not ail of the ilehta had been 
incurred for family purpoRos, Ho, therefore, passed a decree tor the former 
part agiinst all the defendants piyabie within six months, and in default of 
payment directed a salo of the mortgaged propt rty ; and, in respect of the latter 
part of the debt, directed that the same should bo recovered by attachment and 
sale of Thanna Naik’s interest in tho property in the liandR of his son 
(defendant No. 1). 

The plaititiff filed a second appeal to tho High Court (No 505 of 1894). 

While the above proceedings w ire ponding, the plaintiff filed another suit 
against the defendants (son, brother and nephew) of Thanna Niik upon the 
other mortgage bond of the 14th Jul> 1880, for Its. 3,800 together with 
Bs. 4,118-4-0 interest. Tlie iirothor ol Thanna Naik pleaded the same defence 
as in the former suit. Tho lower Court passed a dociee for the piaintifi. 

The brother and nephews of Thanna Naik (defendants Nos. 2, 3 and 4) 
appealed to the High Court (No. 101 of 1895). 

Maephetson (with bhamrav ViUhal and Narayan G. Chandavarkar) 
appeared for the Appellants (Delendants Nos 2 .3, and 4). 

[8113 Inveranty (with Ghanasfuim N. Nadkarni) appeared for the Bospond* 
outs (Plaintiffs, &c) 

In Socoud Appeal No. 595 oi 1894; 

Ghanasham S ^^adkaun appeared tor the Appellant (Plaintiff). 

DaitaUaya A. hlgunjt appeared for Bespondeut No. 1 (Defendant No. l). 

Narayan G. Chandavarkar appeared ior Respondent No 2 (Defendant No. 2). 

Maepheison: —The question is wliether the deiits in disjiute were incurred 
by Thanna Naik tin* family puiposos. If tlies were iiiouired for his private 
purposes the suit against ns must tail. The burden oi pioving that the debt 
was a family debt lies on tlie plaintitl. Under tfie Hindu law there is no pre* 
sumption that a debt was contracted for family purposes— Soiru v. Narayanrao, 
T. L. B, 18 Bom , 520. Tlio oral as woll as the documentary evidence in the 
case shows that the debt was not coutractod foi family purposes. (Evidence 
referred to.J 

i^uother question also arises under section 257A of tho Civil Procedure 
Code. Tlio bonds in dispute were passed in adjustment of decrees, and they 
stipulate for the payment of laigor amounts than the amounts oi the decrees. 
The bonds wero, no doubt, cortifiud to tho Cnuit, hut the sanctiuu of the Court 
was not obtaiuud for the larger sum. The bonds are, theroforu, void. 

Jnverarity :—So far as the law is concoiuod, tho Judge has looked at the 
case from a light point of view. There is no t‘\idniicc in tiie case to show that 
the amounts borrowed from us by Thanna Naik on several occasions were ever 
used by him for bis private purposes, Our family has lu>eii the savkar of 
defendants’ family lor many years. The dealirig<« began in 1845. Bally appa and 
Thanna Naik used to pass bonds to us. Subsequent to Ballyappa’s death Thanna 
Naik alone executed the bonds. Another important circumstance is that no one 
has come forward to resist our claim except vlofendant No. 2 

The bond was passed for a larger sum than that oi the decree. But tho bond 
accounts for the excess amount. One hundred [812] rupees wero taken for 
the marriage of defendant No, 2 and two hundred rupees were taken for the 
payment oi assessment. The bond whs not a fraudulent arrangement between 
us and Thanna Naik. The whole oi the money was bon owed for tfie pm poses of 
the family. Uudoi the circumstances oi the case, Thanna Naik bud a right to 
bind all defendants even without their consent. 
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Section 257A of the Civil Procedure Code is not applicable. There were 
two (leuroes and the principal amount of each decree carried interest which 
was calculaleil up to the dale of the bond. But the bond being an instalment 
bond, furiher interest was stopped until default was made m the payment of 
an instalment. Therefore, the bond piovided for the payment of a sum smaller 
than the amount that would have actually become due under the decree, while 
section 257A contemplates payment in excess of the amount of the decree. 
Eveu supposing that section 257A is applicable, then we submit that we have 
sufficiently complied with its provisions, because the adjustment was certified 
to the Court and we got its permission lor the bond. The permission is 
tantamount to sanction. What was necessary was to certify the adjustment 
and we had done it. The bond is, theiofore, nob void— Jhabar Mahomed v 
Modan Soriahar, 1. L. B., 11 Cal., 671, Hukun Chand v. Taharunnessa, I. L. B., 
16 Cal., 5U4; beliamayyan v. Muthan, 1. L. B., 12 Mad., 61, Juji v. Annat, 
I. L. B., 17 Mad., 382. 

Maephorson, in reply. 

Farran, C, J. •—The able and careful argument which has been addressed 
to us by counsel for the appellant m this case has failed to convince us that the 
conclusion which the Buboidiuato Judge has arrived at upon the facts is 
incorrect. It will be, therelore, sufficient if we state broadly the grounds upon 
which our judgment is based without entering upon minute details. 

The suit IS upon a bond (Exhibit 221j for Bs. 3,800 passed by one Tbanna 
Naik, deceased, in favour ol the father of the plaintiti. The subject of oon< 
test 18 whethor it was given lor family debts so as to bind the defendants 
collaterally related to Tlianna Naik. His son, the defendant Mliasti, 
has nob appaarod [813] to dispute it, nor have the defendants Nos. 5 and 6, 
his somewhat distant oousms. Thu defendants Nos. 2, 3 and 4 respectively, the 
brother of Thanna Naik and his nephews, resist the plaintiffs’ claim. We may 
for the sake oi bievity refer to them as the defendants. 

it is not now disputed that the family to which Thanna Naik belonged 
was joint in estate and continued io until 18S2 The defendants originally 
alleged an earlier partition, but it was found against them by the Subordinate 
Judge upon suob oonulusive grounds that their counsel in appeal has felt him¬ 
self unable to contest the finding. Two other Courts in a suit arising out of 
a bond, passed by Thanna Naik ut the same time as that now sued upon, have 
also arrived at the same conclusion We, upon the same grounds as the 
Subordinate Judge, consider the union t.o be an established fact and deal with 
the case upon that basis. 

The ancestor of the family was one Thanna Naik the elder. He had two sons 
Bamava and Ballyappa Tiie uvidonr? fii the case goes back to the year 1845. 
At that time Thanna Naik the > ourger was the eldest male ojember in Bamaya’s 
branch ut the familj Bally'.•pi'.t, the brother of Bamaya, was alive. He was 
blind, but notwithstanding h'' blindness, he as well as Thanna acted as a manager 
of the joint family. Betwien 1845 and lh5G there is a senes of bonds in favour 
of the plaiutilt's lathoi, Vonkatesli Pat (Exhibits 184,185,1B6,187,188,182 and 
183), which were all &>>bisfied. Some of these were signed by Thanna Naik and 
Balivapjia jointilv . some by Ballyappa alone, and some by Thanna Naik alone. 
The joint signatuiOf to some of the bonds and the mutual connection between 
others show that they all formed one connected series; and their terms and the 
fact that the two family managers of different branches joined in raising the loans 
establish with a oousidorable degiee of oertaiuty that the bonds were executed 
for family purposes. This was indeed practically conceded in argument. The 
bonds show that the family was in the habit of borrowing money in oompara- 
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tively small sums to meet family exigencies; and that it was not usually 
convenient to pay the sums so burrowed is proved by the execution of the 
instalment bond, Exhibit 182, and by tho sum [814] of Bs. 350 being borrowed 
on the same day (the 14th November 1855) to pay tho first instalment due 
under Exhibit 182 Ballyappa died shortlv alter this time in 1857 or 1858. 
The evidence shows that Thanna Naik tlien became the sole manager of the 
family. He passed a series of bonds in favour of the plaintiff’s father ranging 
from tho year 1868 to the year 1873 (Exhibits 178, 179, 181, 180, j 77, 176, 
174 and 173). The case hinges on tliu duterminatiun of the question wliether 
these bonds were given for debts co.itractei by Thanna Naik for family or his 
own private purposes. 

The bonds in this series, when not renewed bonds, for the most are ex* 
pressed to have been passed to recover iiiouoy borrowed " for my necessities.” 
This change of phraseology has been much relied on by counsel for the ap* 
pedant. It does not, when all the circumstances are taken into consideration, 
appear to us to necessarily indicate a change in the nature of the liorrowings. 

Coincident in point of time with tho use of this expression the management 
had deyolved upon Thanna N.iik alone. Tliis affords a reason for a change of 
language. The mention of “necessities" in tho honds indicates, w’o think, m 
the mind of the lender aniDloution to charge someone other than the hoi rower 
himself. It mav he that tlie idea was to charge his son, but tho othej 
circumstances to which wo now refer appear rather to negative that idea. 

It is improbable that a familv wliicli had been regularly borrowing until 
1865, and which in that year was involved in debt, should have suddenlv ceased 
the practice nltogotlier and needed no mom advances coincidcntly with a time 
when its manager began to burrow on his own account. The teims of the 
bonds, Exhibits 178, 179, 181 and of the undorsomont on Exhibits 182 and 
177 show that the parties to these instruiiiunts tioatud the new series beginning 
in 1858 as a mere continuation of tlie old senes enrling about th.i.t time. There 
is nothing indeed to distinguish the two series except tlie change of language 
which may he otherwise accounted for The accounts were all adjusted on 9th 
November 18G1, when a bond for Ks 3,000 was given for the consolidated 
debt (Exhibit 177). 

[815] Again, Exhibit 176, which is a bond for Es. 1,650 borrowed for “ the 
cloth trade,” which is shown to he a family business, amalgamates that sum 
with the previous borrowings consolidated in Exhibit 177. Tbi.s docs not, of 
course, show that tho previous borrowings were for family jnirposes, but it 
proves that the parties dealt with the whole account on tho same footing, not 
dibtinguishing the money borrowed “ tor my necessity ’’ from those which must 
have been borrowed for family purposes. The whole scries ultimately oulmi* 
nated in the bonds. Exhibits 173 ami 174, passed in 1873 for Bs. 1,000 and 
Bs. 2,000 respectively. 

We think, therefore, that tho whole seiies of bonds from 1846 to 1873 must 
be treated, notwithstanding the change of language in 1856, as one series, and 
that tho fact that the earlier items in that seiies were borrowed for family pur¬ 
poses affords some inference that the whole sVvies stands on the same footing. 

Admitting, as laid down in Sonu ' oiaynratit I. L E.. 18 B( m , 620, 
that there is no piesumption that n■clc^^ Kircwtd by amanagei aieboitowed 
for family purposes, and that a pliiintilt sciking to make the family pioperty 
liable must prove that tho loans were contracted for the family, we do not con¬ 
sider that it is incumbent on tbe piaiutift to show, in n spect of eiicii item in a 
long series of borrowings, thepaiticuh i purpose foi which it was hoirowed. If 
it were, it would be imposbible for a Hindu saukar keeping a running account 
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witd thu raaiDAger of afitniiv to <jaocoad in proving his account against the 
familv Ic will, we apprehend, bo sulhcienfc for tho cieditoi to show that the 
family was in chronic need of rajnoy lor the cut rent outg >ings of the family life 
or its tiadu necessities, and that tho moneys weio advanced on the representa¬ 
tion ol the tnanigei thit they woie needed fur such objects And if the fair 
inference to bo dtawn fiom all tliu circumsrantos of the oa-io leaves no doubt in 
tho mind of ♦ho Oiurt that tho minors woio boriowed for family reasons, the 
planitilf 18 entitled to succted ilthough he la not ihleto indicate the particular 
purpose for which oioh sum has boon borrowed This is the view adopted by 
the Subordinate Judge and it is ui oui opinion tho ooiieot one 

[816] Now it IS clear tli it the family expenses and necessities down to 
1868 weio not met by then cuiient income 

Tho 01 al evidence given for the pliintiffs 13 not of a conclusive obaiaotor 
The witnesses aio N irayaii B ih 8heiivi (Gxhihit 3 fj, Pursay i Bhaimaya (Exhi¬ 
bit 46) Krishna B ih Shinhh >g (Exhibit 19) N ii iv in Nag ippa (Exhibit 52), 
Divapayyi Tlianlapavya fExhihit 61) and Tin ipi Govind (Extiibit 121) who, 
howevei establish th it dating tho ininagemiiit of ThinuiNiik i new family 
house was built at consider ihlo txpotise, tho Glusui Kndof the family was im¬ 
proved and two or toieo muiiigis were pei lor mod, and that a f ituily trade in 
betel nuts ind cloth was ciiiiud on Licluntyv i Devii bhatihog (Exhibit 122) 
lays that he knows tint money wh ad\ iiueil b» iiio plaintill s fitlioi to 
Thanna N uk on sevoi il oti i-iions foi the piyment of issessraent oi family 
purposes incluclitig the cloth ti ide Thorn is no evidenue on tlie other side to 
show th it the moneys, winch loimed the considnauuu foi tho consolidating 
bonds (Exiiihils 173 and 174 woie bon owed foi the j iivato purposes of Thanna 
Naik It was sug{,( stod tint they may hive boon horiowed foi the prostitute 
Jayu with whom Tliiimi N iik appeals to hive consorted, but thuie does not 
appuir to bo any loil b isis lor that suggestion The case letlly made by the 
defend int t and their witnesses wis that there hid been a sepaiatiori between 
Thanna Naik and the lest of the fimily whioh, as wo have said, is quite 
unton iblo The evidence wo think gives rise to in oxcoodiugly strung 
mteience or piosamption tint the bonds, Exnihits 173 and 171 were pissed to 
consolidate (nrhor bonds given to secure sums bon owed by Thanna Naik for 
family purposes 

We piocoud tv» consiJoi tlio subsequent occuiienoos in the life time of 
Thanna Naik flo died abo it 1HS1 Nothing hid been pud in lospoot of the 
bonds in lh78, and in that year tho phintitf s iathei Venkatesh Pai hied two 
suits (being Suits Nos 371 lud 374 of ls78) upon them agunst Thinna N iik 
aloT 1 and on tho lOtli cembei lh7H, ho obtained decices in those suits (Exhi¬ 
bits 220 and 212) that in Suit No 373 ot 1878 wis foi Rs 1 473-12 0 and 
costs Rs 154 3 4, with intercsl in the piinoipal sum at the rate of 9 poi cent, 
per annum tb it in Suit [817J No 374 of 1878 wis foi Rs 2,431 and costs 
Rs 230 9 11 and inteiest on tho piiticipil amount at 6 per cent per annum 

In execution of these donees, Venkitosh Pai attached some property 
belonging to the joint family Op tho I7lh \piil 1880, Krishna Raraaya made 
an apphcition (Exliibit 103) to ruse the attachment, alleging that he and 
Thanna Naik and Buhray i weio joint owners of tho attached propeity which 
was the self-acquisttion oi Rimaya, their father, and thai the docioe was against 
the defendant Thanna Naik alma, and that he (the applicant) was not liable, 
nor was his share \ simdar application (Exhibit 104) was made by the other 
brother Suhraya Thinna Naik was arrested in execution of the decrees. On 
the 30th June 1880, Thanna Naik, stating that Ven'katesh Pai's attachment 
and that the auction sale of the projierty would deprive his family of support 

) * 
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and that; be had reqaeiified the plaintiff and bad resolved to mortgaife it with 
iostalments, applied for permission to do so (Exhibit 158). This was granted the 
same davi Venkatesh Pai ounsenting (Exhibit 161). Similar applications were' 
made in both raits. On the 3rd of July an order was passed upon the attachment 
application of Krishna Bamaya as follows:—*' Plaintiff has giVen up the attach' 
ment. Therefore there is no occasion for this application. The application is 
struck off ’’ (Exhibit 103). A similar order was passed upon the application of 
Subraya, which was also struck off, but with costs (Exhibit 104). 

Od the 14th July 1880, Tbanna Naik executed two mortgage bonds in 
favour of Venkatesh Pai. In each oi these bonds it is recited that the borrow> 
ings of Tbanna Naik had been for the use of the family. In them the aocoantai 
under the decrees are made up, the interest being calculated, and from thetotalq 
amount Bs. 200 already paid by a transier are deducted. To the balance 
Bs. IQO, said to be borrowed for the expenses of the marriage of Krishna, and 
Bs. 200, said to be borrowed to pay assessment, are added and the total 
Bs. 4,803'J'4 is arrived at. Bs. 3-1-4 are given up. The moitgage bonds are 
passed to secure the balance. One is for Bs 3 800 payaide in 19 instalments 
of Bs. 200 each. In default of payment of the instalments this whole was made 
payable with interest at 9 per cent, per annum (Exhibit 224) [8l8] The other 
bond is for Bs*l,000 payable in foui months with interest at the rate of 6 per 
cent, per annum. The same lands are again mortgaged to secure payment of 
this sum (Exhibit 170). Both mortgages are without possession. 

On obtaining these mortgages, Venkatesh Pai on the same day passed a 
receipt to the Couit for payment of the two decrees. It mentioned the fact of 
the mortgages and their amount and was recorded by the Court (Exhibit 159). 
The legal proceedings thus came to an end. By the appellants we are asked to 
regard these two mortgages (Exhibits 224 and 170) as frauds by Thanna Naik 
on his brothers Krishna and Subraya. Billyappa’s branch oi tlie family does 
not appear to have taken any part in the matter, possihlv they were not 
interested in the attached lands, as Krishna's application asserts that the lands 
were self-acquired by Bamaya. If we come, as we have done, to the conclusion 
that there is a strong presumption that the earliui bonds passed by Thanna 
Naik were for family purposes, there is no foundation for attributing anv fraud 
to Tha ina Naik in the transactiou. If there was, in fact, nn fraud there is no 
reason for believing that the younger brothers weic not fol]\ awuio of wliat was 
being done by their elder brother Thanna N.iik Subraya was living with Thanna 
Naik, and the marriage of Krishna had ]ust been ariangod tor by Thanna It is 
difficult to believe that thej did not, in fact, know of if. If they weio prosecuting 
their attachment applications it is almost incredible that the\ were not made 
aware of the application oi Thanna Naik to the Court to mortgage the 
attached lands, seeing that it was the granting of that appliration which put 
an end to the attachment and made their own applications unnecessary. 
It is asked why in that case they did not loin in the mortgages. Venkatesh 
is dead and the reasous for their not doing so can only he conjectural. 
The inveterate practice of Venkatesh to deal only with the managing member 
of the family may possibly account for it. Evqn after its date, bonds continued 
to be passed by Thanna alone. See Exhibits 165 to 169 and 241, which are the 
decrees passed against the whole family upon !• mds signed in this manner 
between 1882 and 1884. On the whole we have come to the conclusion that the 


mortgages C8191 are sufficiently proved to have been given for family purposes 
and that they are binding upon the family. 

In the suit filed upon the bond for Bs. 1,000 the District Judge of Kanara 
has, upon a review of \he evidence differing from the Subordinate Judge of 


Kumtat, come to a different oonclusion except as to the bond for Bs. 1,650 
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CBxhibit 176). His jodgmeot is the subject of Second Appeal No''. 595 of 
1894. We must accept bis finding, though it does not accord with our own 
'view, as it is not open to us to deal with it upon the facts in second appeal. 
The arguments urged upon us by the appellants do not disololli any errors of 
law on the part of the District .Judge which would warrant our interference 
with his decision upon the facts. 

It remains to consider the objections to the mortgages founded upon the 
provisions of section 257A of the Civil Procedure Code which are common to 
both appeals. The adjustment of the decree by the bonds having been certified 
to the Court, no difficulty arises on that scoro, nor could any arise since the 
^Iteration in the wording of section 358 of the Civil Procedure Code—.Swamtrao 
Y. Kashinath, I. L. B., 15 Bom., 419.' The provisions of section 257A occasion 
some difficulty. A long series of decisions in this Court has interpreted the 
section as applicahle to agreements which operate to extinguish tlie original 
decree. They are aU (except Viahnu v. Hur Patel, 1. L. B., 12 Bom., 499) 
mentioned in bwamirao v. Kashtnath (svprd) and are not dissented from in 
Bank of Bengal v. Vyabhoy Qangii, I. L. B., 16 Bom., 618, though in the 
former of these cases, Sarobnt, C.J., speaks somewhat hesitatingly as to their 
binding force since the Legislature has declared its purpose by the alteration 
made in the 258th section of the Civil Procedure Code. The Calcutta High 
Court, on the other hand, in Jhahar Mahomed v. Modan Sonahar, I. L. B., 
11 Cal., 671, after a consideration of the Bombay authorities has, agreeing with 
the Allahabad High Court, held that the provisions of section 257A are only 
intended to prevent any binding agreement between judgment-debtors and 
judgment'creditors for extending the time for enforcing decrees by execution 
without consideration and without the sanction of the Court, a [820] ruling 
which would equally apply to agreements falling within the 2nd clause of the 
section and which has been so applied in Hukum Chand v. Taharunnes&a Biht, 
I. L. B., 16 Cal., 504. These rulings have been followed in the Madras High 
Court— Sellamayyan v. Muthan, I.L B., 12 Mad., 61, mdjitji v. Annai, I L.B , 
17 Mad., S82. There is thus a consensus of opinion in all the other High Courts 
that the Legislature in framing the Code of Civil Procedure did not intend to 
effect, and did not, therefore, effect any change in the substantive law relating 
to the consideration for agreements, an opinion which by the alteration of 
section 258 the Legislature would seem to countenance. When it again comes 
before this Court it may be proper to refer it for consideration to a Full Bench. 
The question is of the highest importance, and it is one upon which it is 
desirable that there should be uniformity in the law. 

In the present case as the execution of the mortgages (which had been 
sanctioned by the Court) and the amounts for which they were passed, which 
in the aggregate exceeded the amount of the decrees, were certified to the Court, 
and the Court recorded the admstment without objection, and as the decrees 
by reason of such certified a^^d recorded adjustment have become incapable of 
execution, we think, as held by the lower Courts, that suffiqjent has been done 
by the Court to satisfy the requirements of section 257A. The bonds are so 
eminently reasonable that the recording of a formal sanction was possibly 
deemed unnecessary. We, for the reasons which we have given, confirm both 
decrees with costs. 

• -- Deereea confirmed. 

lOIBB. 

Cl. As regards the liability of co-paroenan other than tbs aotual executants, see also 
(1907)9 Bom. L.B., 974; (1906)90.W.N., 999; (1909) 4Bom.L.B., 687; (1911) S4 All., 186. 

9. Bonds in satufaotion of tiie decrees were held to have extinoniahed the decree in 
(1900) 96 Bom., 969.] 
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^ The 9th Mamh, 2696 
Pbesbnx 

StB C Fabbam, Kt., Chibf Justice, and Mr Justice Pabbons 

Moro Mahadev and others.(Ongmal Defendants) Appellants 

versus 

Anant Bhimaji. . . .(Original Plaintifi) Bespondent * 

Fatan— Kulkarm vatan —Josbi vr'tti— Putehaset of share in—Ohitruetion 
performance of duties—Injunction -Specifio Belief Aet (/ of 1677), See. 64 
Tho plaintiff, who had booght a share m a knlkanii vatan and josht vttUi, was obstruct- 
ed by the defendants in the performance of his duties 

Held, that he was entitled to an mjunotion against the defendant' 

Second appeal from the decision of A Steward, District Judge ol^ 
Ahmednagar, confirming the decree ot Bao Bahadui G A Mankat, First Class 
Subordinate Judge* 

The plaintiff sued for a declaiation against the defendants that he was 
entitled to eo]oy the profits eveiy fouith year of a fourth share in the kulkarni 
vatan and iosAt vufft of the village of Nimbolak which be alleged he had 
purchased fiom one BangoGanesh, and foi a perpetual injunction against the 
defendants, alleging that he had been obstructed by them in ofiiciating and 
receiving the tees at certain mairisges, theconseguenoe of which was that the 
ijojamaus paid the fees to aeithei but were deposited with third parties 

The Subordinate Judge gianted the iniunction prayed foi. 

On appeal by the defendants tho Judge confirmed the decree 

The defendants preferred a second appeal 

Oangaram B Rele, lor the Appellants (Defendants) - This is not a case in 
which an injunction should be granted If we have caused ohbtruttion to the 
plaiutiu's enjoyment, he is, at most, entitled to lecovei damages from us The 
jilaintift IS not our co shaiei lie has purchased the light, title and inteiest 
ol one of our oo-sbaiets Some of the j/ajamans may not wish that the 
plaintifi, who is not a member of out family, should officiate at ceiemomes at 
then houses, but they would be compelled to accept him if an injunction be 
granted—JEfeja v Krishna bh at, I L R . 3 Bom , 232 

[822] balaji A Bhagavat, for the Bespondent (Plaintiff) —Undei section 
54 (e) ol the Specific Belief Act wo xie entitled to sue for an iniunction A 
vjitti can be sold—AfancAaram v Pranshanhai, I L B , 6 Bom 298 Tbeie 
IB nothing in the present case to show that the yajamans aie unwilling to allow 
ns to officiate 

Parsons, J — This case is distinguishable fiom Baja v Eiuhnahhat, 

1 L B, 3 Bom , 232 There the Court would not force a joshi on unwilling 
yajamans The yajamans here were employing and willing to employ the 
plaintifi, but the defendants obstructed him in the perfoimance of his duties. 
We think that under section 54 of the Specific Belief Act he is entitled to an 
injunction undei these ciroumstauces Dectee oonfiimed with costs 

Decree confirmed 

__ * _ _ _». 

, * Second Appeal, No 180 of 1895 
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APPELLATE CIVIL 


The 24th Uareh, 1896, 

Present 

Sib C Fabban, Kt . Chief Justice, and Mr Justice Fulton 


Gangaram . (Original Defendant) Applicant 

versus 

Punamrhand Natlmram . . (Onginal Plaintiff} Opponent * 


Gmitruciton—Acts tHattnq to ptoeedure—Beirospeettve operation 
of — Praettoe^—Proeedwe—Dckkhan iqricultwista* Belief 
Act (XVII of 1679), ^eo 7J^-Aet VI of 1896 I 
In this suit the Subordiasto Judge of KArmili hold that the dofcndint was an 
agncultuTibt and that then loro tho suit ciuld not be mamtainod without a ceitificato under 
section 47 c * thr Dckkhan Agneultuu ts* Roliof 4ot (Act XVIt of 1879) Under srotiou 7S 
ibf thit Act thr finding of thi Suboidiuato J idge upon the point wa-i final TbepluiitiS 
appealed the appeal including othoi points of obpction to the decree as well as that with 
regard to tho stilus of thi defendant Pomling his appeal Act VT of 1895 waepsbsed which 
repealed hoction 7o At the hciMiig if the ippoil the Judge considorod the qmstion of the 
status of the defena lut and hold that he wa not in igriculturist overruling tho derision of 
the Subordinate Judge upon that point 

[ 6 * 8 ] Htld thiltlie ludge in appeal wis right in ontertumng the guostiou Tho 
provisions of Act VI of 1895 iltercd th<' proiedurc and were theroforo applicable to proofed* 
ings alrcidy commenced it the time of their enactment 

Heli also that even if the Goner il Clauseb Aot (i of 18b8) section 6 applied to Acts not 
oonfetring rights but simply coiiroining judiciil procedure it could not afioct tho present 
ease, as the repeal i> not one of tho Act itself but only of i section in tho same relating to 
procedure ^ 

Application undei the oAtraordmaiv lunbdictioo of the High Court (Bectioos 
586 and 622 ol the Civil Pioceduie Code, Act XIV ol 1682) against the decision 
of Bao Bahq^ut Nirhur Gadadhar Phadke First Glass Subordinate Judge of 
Shilapur with appellate powers 

The plnintitl sued to recovei lupeeb one hundred and foity, the balance 
including mteiest due on a curient account 

Tho defend tut took a preliminary ob]ecnon ttiat be wab an agnonltunst 
apd tbeioioie, the suit could not be naiiutained without a conciliator's oertifi* 
oab undei section 47 of the Dekkhan Agncultarists’ Belief Aot 

The Subordinate Judge all wed the defendant’s plea and dismissed the suit 
He rujeeted the plaintiff s applu ition for time to produoea oonoiliatoi s certificate 
The plaintiff appealed, alleging {inter aha) that the defendant was not an 


agnonltunst 

On the 29th August 1895, the Judge leversed the decree He held that 
the defend int wib not an agiioulrunst, and partially allowed the plaintiff’s 


olaim Tho following is an e^trao5i]>fer diRinn"'^^°°6nt 

The piesent suit was filfa'T —~ — P Jgl ^*■ 1 898. and was disposed of 
O^Hth Maroh lSgt fixtrwrd,„ary Juri8dio\?ot Ap^^94 

* Appli. It,on N 

tSeotion 78 of the ‘*»»8 Aot. be flual “ >8 or ts not « 

78 The decision of tg 

agnouUurist, shall for the **8 nersby rspagW. 

jAmandingAotVIi-L ^ . . 
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The appeal embodies other grounds for it than that in respect of the status oft 
the defendant as an agrioulturist or otherwise! An appeal on these groundal 
evidently lay and lies even now. The Pekkhan Agricultarists’ Relief Acts,, 
1879, 1886, are amended by Act VI of 1895. This Act repeals section 73 of 
the Act of 1879. The Amending Act came into force on £ho Ist May laBt#1 
Section 73 made the decision of anv Court of First Instance that any person is 
or is not an agriculturist final for tiie purposes of the Act In the present case, 
the Karmala Court has held the defendant to be an agricultui ist and dismissed^ 
the suit for want of a conciliator’s certificate. * ' The claim here was for 

Rs. 140 [824] and was heard by a Subordinate Judge of the <tocond class, and, 
no consent of the parties was obtained by the lower Court for the application’ 
of the provisions of Chapter 11 of the Act to the same. An appeal, therefore, 
already lay from the decree of the lower Coui t on g'ounds other than that in 
respect of the status of the defendant, a^ I have said above. 


" It is a general principle of law that an appeal newly given by law is made 
applicable to proceedings instituted before tnat change in procedure is made- 
The repeal of sect’on 73 deprives the decision of the lower Court in the matter 
of status of Its fiualibv Irotn the Ist May last. Tho presenc suit was decided 
in the beginning of 1894, but it is not u s judteata, i-inoc an appeal is made from 
the decree of tlie lower Court therein When the luclgment of the Court of 
First Instance upon a particular l‘•u^e is appealed against, that ludguient ceases 
to be rrs indtcaia and becomes res hul judioe." 


Tho defendant applied tu the High Court under itr. extiaordinarv juris¬ 
diction and obtained a lule msx calling on rhe plaiiitift to shou cause why the 
decision of the Judge should not he set aside uu the ground (jnki aha) that 
the Judge erred in holding that the tiridiiig of the first Court with respect to the 
status of tho deleiidint as an agiicultuiist could ho questioned in appeal 


Trimbak It, Kotwal fur the Applicant (Defendant), in support of the rule' — 
Under section 73 ol tho Dekkiian Agriculturists’ Relief Act tlie finding of 
the first Cuurt, that the defendant wts an agricultuii->t, was final and could 
nob he appealed against The Judge wa**, thoieloro, wrong in entertaining the 
appeal When the appeal was presented to the Judge, the Amending Act had 
not come into force. It was wrong ti ro-open the question of the defendant’s 
status. The .’’’iniending Act came into force pending the apptal and before it 
was decided. The Act is not retrospective and doHo not apply to pending 
proceedings—section 6 of the General Clauses Act (I of 1868). The piincipLes 
on which a particular enactment should be cuusideicd as retrospective or 
otherwise are given in Jn Be liatansi Kahanji, I. L. B., 2 Bom., 148. 

Mnhadeo B. Ckavbal, for the Opponent ^Plaintiff) to show cause .—The 
plaintiff had a right to appeal against the decree. Tlie amount of his claim 
was more than one* hundred rupees. The repeal of section 73 b\ the Amending 
Act did not confer upon the appellate Couit anv special lunsdiction with 
respect to tho present otiose. The appeal came on in ordinary course and the 
[823] Judge took into consideration the ohapge then made by the repeal of 
section 73. The repeal m >rely removed the restriction on the juiisdiction of 
the appellate Court. This is purely a mattor of jirreedure and docs not involve 
any question as to any substantial right—Maxwell on Statutes, jip. 269, 270; 
Skivram v. A'ondtba, I. L. B., 8 Bom., 340, Shamlal v llvaohand, I. L R., 
10 Bom., 367 ; Anund Ghunder v. Nttat Bhoomij, 1 L.R , Jh Cal, 429; Kotidx v. 
Ounda, F. J., 1862, p. 156; Padgaya v. Bajt Babajt, I. L. R., 11 Bom , 469; 
^amjt V. 3 Bom. H. 0. Rep., O. C. J., 49 ; Batanohand v. Hanmant- 

rao, 6 Bom. fi. G. Befi't, A. G. J., 166. 
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f The order of the Sabordinate Judge rejeoting our appiioation for time to 
I produce a ooncihator’s certificate was wrong. Thus on this ground also the 
f decree was appealable. The Sabor4inate Judge ought to have adjourned the 
* bearing for the production of a conciliator’s certificate— aayad Nyamtula v. 
Nana, P. J., 18bd, p. 221; Vyankajt v. Sarjerav, P. J., 1891, p. 276; Nawab 
' Muhammad Azmat Ah Khan v. Muasumat LaUt Begum, L. B., 9 In. App., 8. 

Farran, C. J.:—We are of opinion that the rule in this case should bo 
discharged. 


It has been argued that the District Oouit had no jurisdiction to entertain 
an appeal on the question whether the applicant, who was the defendant in 
’ the suit, was an agriculturist within the meaning of the Dekkhan Agriculturists’ 
Belief Act. When the appeal against the decree of the Subordinate Judge was 
filed in the Court of the District Judge, section 73 of Act XVll of 1879 made 
the decision of the Subordinate Judge, that the defendaht was an agriculturist 
for the purposes of the Act, final. Pending the appeal that section was repealed 
by Act V'' of 1895, and when the appeal came on lor hearing, there being no 
longer any restriction upon the jurisdiotion of the District Court to enter into 
the question whether the defendant was an agriculturist or not, the District 
Court ontertaiued it and came to the conclusion that he was not, thus ovarrul* 
ing the decision of the Suliordinate Judge upon that point. This course was in 
accordance witli the [820] general rule ul law that statutes which effect changes 
in procedure are in their operation, unless the contiary appears on the lace of 
the enactment, retroactive in tlie sense that the provisions of such statutes are 
applicible to proceedings alieady commenced at the time of their enactment — 
In Be Batanu Kahanji, I. L B., 2 Bora., 148. This rule has already been 
recognised by this Court in the case of earlier changes in the same Act. An 
instance will be found in Shivram v Kondiha, 1. L. B., 8 Bom., 340. And the 
same principle has been observed in the case of Anund Ohunder y. Igitai n 
Bhoomtj, 1. L. B, 16 Cal., 429, reoentlv decided in the High Court of Calcutta 
There the oircumbt.inces were very similar to those in the present case. An order 
had been made on 7th July J8BB, from which no appeal la>. Act VII of 1888, 
which came into force on the 1st July 1888, gave an appeal from the order. 
The Court held " the gonejral principle of law to be applicable that an appeal 
newly given by law is made applicable to proceedings instituted before that 
change in proueduro ib made.” See AUotney'General v. Sillem, 10 H. L, 
Ca.. 704. 

It is, however, argued that a different rule must be applied in this case by 
reauu of the provisions of bection 6 of the General Clauses Act (Act I of 1868) 
which enacts that “ the repeal of any Btafcufo, Act or Begnlation shall not affoot 
anyiihing done * * or .mv proceedings commenced before the repealing 

Act shall have oomo into operr.tion ” It may perhaps be doubted whether that 
section is not confined m its operation to proceedings commenced under an Act 
conferring a right which has been repealed pending the action to ontoroe 
it,—as foi example an Act enabling an informer tq sue for a penalty,—and 
whether it is intended to contraxene or interfere with the long established prin- 
oiple of law that statutes concerned with ludioial procedure, unless such opera- 
tion he excluded, do affect judicial proceedings pending at the time snob statutes 
oome into force, but however that maybe, the answer to the argument appears 
to 118 to be that the Dekkban Agriculturists’ Belief Act has not been repealed 
[827] by Act VI of 1895. It is still in full operation. An alteration only has 
by the latter Act been effected in the procedure nnddr it by doing away with 
the finality which section 73 imposed upon the finding of ft Court of First 
,|netftnoe m to the defendant lieing an agriooltarist. TBft repeal of a section in 
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an Aoii lelatiQg to procedure does nol: appear to as to be tbe repeal of an Aeli 
within the meaning of section 6 of the General Claubee Act If the change in 
proredare had been effected by subshtoting “ open to appeaU” foi “ final ” in 
section 73 the argument based on the General Clauses Act would have no appli¬ 
cation, but every substitution involves pro tanto a repeal We think that the 
mode adopted by the Legislature in effecting the change of piooedure does not 
affect the result. Buie discharged with costs 

B-ule ditcharged 

NOTES 

{ See also (1910) 7 I G 11, (1901) P L. R , 163 ] 
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APPELLATE CIVIL 


FULL BENCH 

The dlst 'March, lft9b 
Phfslnt 

Sir C Parkan, Kt. Chief Tustice, Mr .Justice J/hdine and 

Mr Justice Ranade 

Ibrahimbhai .(Original Plaintiff) Appellant 

versus 

Fletcher and others . . (Otiginal Defendants) Respondents 

Vendor and purchase} —Gontrael to putiha^e — Construction—Good title — 
Propetty in cantonment—Hiqhts of Government tn such ptoperty—Cm 
it act making no mention of Government rights —Knou ledge of 
purchase} - Suit by put chaser toi specific pufoimance or ret inn 
of earnest money—Earnat monev uhtn npayuble 
•Amendment of plaint so as to cUnm tefund of 
earnest money—Piactice Piooedure 

On October 12th, 1837 the first doRiidint eveouted the follonii g igreonicnt in fuonr of 
plsintifi with respect to certun pi iporty situated in tho Podds Ciutuunu nt — T b i\c agrtoj 
to Boll to you both my bungiltw-, described ibovt indudiiig tbi itfssnd 

buildings togrther with the oompounda [828] r oms fir sers uits stables, out bouses 
. ind 1 have this diy riousod from y m Rs 5 000 as t inicst Inone^ After the 
sale deed m regard to the esid bungalows is cYoruttd I will get them transit tred to > out n imo 
in the Brigade Major’s office ” On tbc sime d ij the first difcndant received fioni the pi uut 
ifi Rs &000 as earnest-money A notice of thi proprsed sale wts published in tho 
newspapers, upon which tho Poona Cantonment Committee wrote to the pUintiff stitinglhtt 
Government posbessed certain rights over tho pioport> PI imtifi then drm vndtd that the 
first defendant should obtain from Governmeut and transfer to bun v full and complete title 
in tho property The defendant refused vnd prepared a draft deed transfi rriiig the ordinary 
cantonment tenure whidb was amere oocupinoy and sent t to pi until! PI iintiff dechned 
to accept it and brought tbui suit to compel tho first defendant to ever ut( v deed tr insferi ing 
to him a full and complete title for possession of the property and for rent and damages 

Although apparently not arising upon the pleadings, an is«u‘ was raised by tho parties 
as to whether by bis oondoot the plaintiff had forfeited his right to have the o irnost money 
returned to him This issns was, however, struck out at the tr al by the Subordinate Judge, 

* Appeal Vo. S6 of 1898 under section IS of the Amended Letters Patent 

> 

' 886 , . 



StcTiiso refttwd'to i^owto bo amended tn^^ing’^a'oi 


Ain fbf'tne repayment of 
Kbe earneat>moQoy, on the groand that it vronld change the character of the enit from, 
being one based |n the contract of the 13th Ootober 1887, into a suit baaed on 
the fact that there had never boen a contract at all between the parties. He diamissed 
the suit. The plaintiff appealed and contended that the contract vas that the defendant 
abould give an absolute title to the properly, and that as he was unable to carry out this 
Omtraot he should return the earnest-money to the plaintiff. 

field (1), upon the evidence (Oakdt, J., dueenfiente) that the knowledge that the property 
W question was held upon cantonment tenure was not brought home to the ^aintiff, and 
that the Court could not impuse such knowledge to him; that the terms of the pootraet itself 
.were calculated to induce the plaintiff to believe that the defendant was selling not a mere 
Mvooable license to occupy the land, but the land itself. The defendant agre^ to sell the 
land, and having done so the onus lay upon him to show not only that he intended to sell 
holy cantonment occupancy rights, but also that the plaintiff understood that he was 
.pntchaeing the same.^'^ 

>(3.1 That the defendant being in default, and being unable to give the title contracted for, 
should return the earnest-money to the plaintiff. 

Htld by the Full Bench that the amendment of the plaint so as to make it include a 
;jolaim for the refund of tho earnest-money ought to have been allowed, idtbough not asked 
iiot until a late stage of the case. 

v' The right to speoiffc performance of a contract, or, in the alternative, to a return of the 
’parnest-money should bo determined in one and tho same suit, (829] and the plaintiff 
ifailing to obtain a decree for specific poefotmanoe should not be driven to a sepa-'ate suit to 
Jreoover back his deposit, if he is entitled to relief in that form. 

, The circumstance that a purchaser is not ontitlod to specific performanc" ' by no moans 
tebDolnsive against his right to a return of tho deposit. If, having regard t«»be terms of the 
"tumtraot, ha is justified in refusing to aocept the title, which the vendor is bio to give, he is 
,'bntitled to a refund of tho deposit, 

• 4 APPKAL under section 16 of the^Amended Letters Patent af °st the decision 
of Candy and Fulton, JJ., confirming the decree of Eao Bai^tir Cbunilal ' 
First Class Subordinate Judge of Poona, under section P* the Civil Pro- 
oedure Code (Act XIY of 1882). 

Suit by purchaser against vendor for speoifio x«"ri“manoe of contract. 

? On the 12th Ootober 1887, the plaintiff ooracted to purchase from the* 

! first defendant two bungalows (Nos. 27 and 28 )’^*th the land attached there¬ 
to, situate in the cantonment at Poona. Tb ®°°tract after degoribing the 
situation of the bouses was as follows :— 

' “I have agreed to sell to you • * • both my **Ralow8 desetified above, including the 
^ si tea and buildings (jagia ivdya togcthe ''‘*b the oompounds, rooms for servants, 
stables, out-houses . . . and I have this f f»m you Be. 5.000 as earnest- 

C money. You should put a notification reg»r^8 *be above transaction in rospeot of the 
^ above said bungalows in Bombay or Poona ''“Po-pers, and after having satisfied yourself 
S that nobody has right or claim over both ’ mentioned bungalows and other things 
I {saman) you should, at my expense, wit*"®®® executed by me 

s* and registered, and pay mo tho balanoe>“°“*^ «*• 7®“ will have no claim 

1 whatever to the amount of the earncsti|J®y '»**‘“*» 7°“ gmid ma this day ; but if I do not 
' satisfy you within the aforesaid time I? Qobody has any right or claim over the above¬ 
-mentioned estate, and if I object to exeff°8 70« the sale deed, I will oontinne to pay 
lyon fair rent for both houses until the sa^®®* '® executed and the houses are put into your 
fpOBSeeaion. After the sale deed in regardbungalows is enouted I will get them 
? transferred to your name in the Brigade-'j®'“ oflfioe. ” ^ 

fc. On the same day the plaintifiP'*^ first defentdaDj^ £^^5,(X)0 earnest* 
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The site and compounds of the bungalows in question were Government 
property and were situate, as above stated, within the [830] cantonment at 
Poona The limits of this cantonment were fixed in Match 1827 By Eegu* 
latioD XXII of 1827 (section 21) it was directed that private property was not 
to be included within cantonment limits, but the direction* did not appear to 
have been practicable in all oases Bombay Act Til of iH67, section 11. 
recognises the fact that lands, wbicii belong to private individuals may be 
included within cantonments By rules framed under this lattei Act, the 
Military authorities were prohibited from allowing other than permissive 
occupation of Government land within the said cantonments 

Permission to occupy the lands iti question wag granted by the Mililary 
authorities to Colonel Waddington (defendant No 3), as to No 27 in the year 
1863, and as to No 2S in 1871, the permission 'n each case bearing the 
following note, vtz “Permission to occupy ground in a milif.iry cantonment 
confers no proprietary right ” Colonel Waddington elected the bungalows on 
the land and sold the land and bungalows with the furniture to the first 
defendant Fletcher iii 1885 

This was the position when Fletcher entered into the above contract with 
the plaintiff, save that he had charged the propertv with the payment of 
certain sums to his wife (defendant No 2} and to defendants Nos 3 and 4 
The contract was signed and the earnest money paid to the first defendant at 
the office of the plamtiH’s pleader who was present. 

The contract provided that the plaintiff (purchaser) was to notify the 
contract in the public newspa|)ers A notice was aouordinglv diawn up b> the 
plaintiff’s pleidei and approved by Fletcher, dated 17th Octobei 1887, and 
was duly published It dosoribed the propeity to he sold as “ all that piece or 
parcel of laud or ground with the messuage, tenements or dwelling-houses 
standing theieon, 4.c ’ The lusult of the publication of this notice was a 
letter from the Cantonment Committee to tiie plaintiH’s pleadei pointing out 
^'that Government was the owner of the land and th it it could not be sold by 
the first defendant, and that the plaintiff would purchase at Ijh own risk 

The plaintiff's pleader sent the defendant a eop> of tins letter whereupon 
the def'^ndant wrote to him as tollows - 

[MIJ “ The litter contwns nothing now, and docs not soim to nii to call fur an\ dchoii 
on niy part or on }ours It is mnrch tquivilent to ronunding >outbit the bousci. are in 
oantonnient, and that in eornmon with all others o s]tiiitf.d tluir site is faild from novern 
ment on tha usual cantonment tenuie This of course you were will awirn of hi fore My 
title IS exactly the stme as that of othei houseowiurs m cintoiimeut limits, and no one is 
better able than yourself to advisi Mr Ibrahimbhai Ha an a, to the valut ” 

The plaintiff’s pleader sent the following letter in reply — 

In reply to jour letter of the 20th instant, 1 have to inform you that I cinuot ask 
Mr. Ibrahimbhai Hassn to accept your interpritatiou of tenures of land lu caiitnpment<>, and 
he ni vet contracted to purchase the pi opt. rty under that understanding H* agreed to 
you the large sum of Rs 44,7S0 for the two houses with the ground attached mil not the 
buildings alone ” • 

Bubsequent oorrespondonce took place with forenco to the defendaot’a 
title. The plaintifi’s pleader insisted that the dofondant should give a good 
title by getting the notice of the Cantonment Committee cancelled or withdrawn 
On the 11th November 1887, the first defendant wioto i. lottei to the plaintiff 
himself in which he explained his title at length and expressed his willingness 
to give plaintiff an undertaking that, if Government should resume the land and 
compel the plaintiff to remove the houses and accept as compensation a less 
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snm than the price which the plaintiff was paying for the property under the 
contract, that be (the hri»t defendant) would pay the plamtifi the difference, or 
if the plaintiff was not sat isfied with the title and would not complete the sale, 
then he (defendant Mo 1; was ready to return the earnest'moooy. 

The time &xed in the contract for the completion of the sale was extended 
hy the parties to tlie 12th December lHb7 On the 6th December 1887, the 
defendant forwaided a draft deed to the plaintiff Further correspondence 
took place, in which the plaintiff insi<>ted that be was entitled to an absolute 
■conveyance, and that the defendant should obtain the withdiawal, by Qovern> 
meet, of its rights over the land On the 30th .lanuary 1888, the solicitors of 
firbt defendant wrote repeating the wilhuguuss ot the defendant either to 
Complete the sale or to forego the agreement ind return the deposit After 
much further correspondence (set forth in the judgment of OaNDY, J . tnfra) 
the defendant s solicitor wrote on the 6tli April 1888, that, unless the diaft 
convey [832]auoo was returned at once duly approved, the defendant would 
considor the whole transaction at au end and lotain the eainost-money which 
bad long ago been forfeited by tho plaintiff This was repeated in a letter of 
the 17ch April On the IBth April, the plaintiff s solicitoi returned the draft 
conveyance altered in led ink, the effect ol the alteiations lining to assume that 
the detendant wa^ oo'ivo>ing an ibsolute title m the land To these alterations 
the deleudant s solicitors did not agree, and as the plaintiff would not with¬ 
draw from his position, the defendant’s solicitui on the 27th Apiil 1B8S, gave 
formal notice that the transaction was at an end 

In Movembei 18BK, the plaintiff’s pleader attempted to re-open the 
negotiations, the plaintiif being then willing to accept thoteims offered b\ the 
defendant on the 11th Movembei 1887 

On the 2nd Febiuaiy 1889, tho plaintiff filed this suit. 

ThepKint stated the contract of the 12th October 1887 , that subsequently 
the plaintiff had come to know of the nature of the dofoudant's tenure and of^ 
the charges on tho property, that in Movemher J88B, the plaintiff had 
informed the defendant that ho was willing to accept such title as the defendant 
had, on the terms that the defendant should free the property from its inoum- 
brauces, and in c ise Government should resume the land and pay compensation 
less than the puce stated in the contiact of 12th October 1887, then that the 
difendant should pay to the plaintiff the difference as he had offered to do in 
his letter of the 11th Movemher 1888 Thu plaint further stated that the 
defendant had reiU'.ud these terms and it pra>ed 

(1 That the dtienilint sbould bu orJired t> executes lODveyanot in the tensH of a 
drift .anexid to the plimt, ind that tho property should bo entered in the platntiB’s name 
in the ffovirnmont books, ind thit p s ssion thereof bhould be given to tho pUintifl. 

(2) Thil thi defendant should pij the pluntifl tho rent that accipicd due since tho 12th 
Oitober lsb7 at R'.. 340 t month, A'3 , Ac 

(3) Tl at the chargc>> cm the propi rty if not p iid off by the defendant, might bo paid 
out of the purch ise money 

The defendant pleaded itnUr aha) that at the date of the contract for sale 
the plaintiff knew the tenuie on which the property was held, and that the 
Ooveinment’b rights in the said property [833] were not a defect of title within 
the meaning of the contract that it was always intended that the charges should 
be paid off out of the purchase money , that be had made the offer contained 
in the letter of the 11th November 1887, but the plaintiff had rejected it, that 
owing to tho plaintiff’s refusal to carry out the contract, he (the defendant) waa 
entitled under the contract to retain the earnest-money. 
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The case came oa before the First Class Subordinate Judge of Poona, who 
flamed issues, the 7th and iObh of wbioh were as follows — 

** 7 Whether the plemtiff iti entitled to speoiflc perfacmanop of the agreement, dated 
the iSth Ootube' 1887, with soporaddcd oonditions embodied in the notice, dated the 16th 
November 1888. 

‘ 10 Whether the agreement, dated 12tb Ootober 1887, hts bcin cancelled bj the 
plaintiff, and whether he has forfeited hie right to the above earnest money " 

These issues, however, werestiuck out at the trial, and upon the other issues 
the Subordinate Judge found in favour of the defendant and dismissed the suit. 
The following are extracts from his judgment — 

“ The present HUit wav brought by the plaintiff on the 1st February 1889, and to the 
plaint has been annexed adrsft of i deed of onvcyanct and the plimtifi prijs that defend* 
ant No. 1 bo (ompellod to pass a deed of conveyance in the terms of that diaft The draft 
(onfunhan indemnity cbiusc providing thit, in the event of Govtriiment resuming the 
grounds upm which the bung-ilowi stind, defendant No 1 shill bo li ible for the difference 
botwii n the immut of tli purehisc munc\ ind tbit of thecimpeiibition whifh th>Govern- 
mont might pay Ondri Jinuar> 1891, Mr Giugiram Bbau (pliiutiS s pk id*r) applied 
that the indoinnity cliUBc beixpungcd iiid struck out from the drift lie alt>o ipplied for 
loive to add m iltifraUive privet for dimigi Phis ipplieition wis refused On the 5th 
Jinnary 1891,the plesdir put iii iinthir ipplicitioii, praviugthat tnepliini bereid a- pray¬ 
ing for the bperifii purfonnince of a '>onvoyance in thi terms >f the drift (Lxhibit No 83} ae 
altered in rol ink ” 

• ••••• 

*1, therefore, hold that Mr Fletcher (defendint No 1) did not intend to convey to the 
pUinliff anything more or less thin his lexupincv rights to the sit<>s upon which the bunga 
lows Btind, and that being so he t innot p Hsibl> be ehirgcl with hiving refused to perform 
hts part of the contract The result therefore is tbit Air Fletcher hiving ooutraotod to 
ell his oe ipin y rights ti the sites upon which t le buugaliw, stiiil, isnutguiltv of breach 
of con [838 trut, and is not, the u fore, liable to damages, iiid this is the reason why 1 have 
rofased permission to the pUintiQ to inn nd bih pliint by iddiiig a prijcr for the award of 
(lamigoi ” 

• W • 4 • • 

“Issue No lU (which was struck out at vhe tri il) relates to the forfcitare ot the earnest- 
money I have already remirked thIt, if tnybodv is guilt} of breith of contract, it is the 
plaintiff and notdefondant No 1 ind surelv it is not ii> the interests of the jliintifi to have 
that issui rotiinud bits only poisible nmed} to get bick his purchase inoiic} is to sue on the 
grouna that there has neve r been i coiitr ict between him ind deft nd iiit No 1 Be that as 
It may, so far as the present icticm is conecinod, the pluinliffcinnot iccover bick his eari cst- 
mon ly, because his suit, based as it is upon the contrict of 12th Oelohor 1887, supposed by 
the plaintiff to hivo been modifiedbv the subscqnont corro pondcuce, cinmtbo rouverted 
into a amt based upon the ground that there vas never a contract between the pirties " 

The plamti? appealed, oontiending that the contract vvas (bat thedi'fendnnt 
should give an absolute title to the property and that the defendant bi'ing unable 
to carry out the contract should retuiu the earnest monev to the pliintitT 

Jardtne (with Gkananham N Nadkarm), foi the Vppellaiit (Plainiiiff} 

Bivett-Carnao (with Crawford, burdn, Lmkland and hayley), ippeared 
for the Bespondouts (DefandaDts) 

June 13. J893. Gandy, J. — The sums claunod by the plaiutilt in this 
appeal are — 

Bs. 

(а) Befnud of the earnest money 6,000 

With intere8t«4t9 per cent for 3 years 1,860 

(б) Bent or damages, t cent for 5 monthb at dOO Bs per mensem 1,600 
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Item (6) Was not pressed in the argament, nor was it mentioned why 
plaintiff having claimed in his plaint rent for 15 months at Bs. 310 per 
moDsetn. had now altered his claim on this account to the item as shown above. 

Plaintiff has also appealed against the order of the lower Court as to costs 

The important question for consideration is as regards item (a). The con¬ 
tention of the plaintiff-appellant is that defendant No. 1 [833] contracted to 
give an absolute title to the land on which his houses stood, and that not 
being able to carry out that promise, defendant No. i was in default, and, 
therefore, plaintiff, the inknding purchaser, was entitled to a refund of the 
earnest-money with interest. If plaintiff can establish the former part of hia 
contention, then, in the absence of such conduct on his part as would deprive 
him of his rights, he might be entitled to the refund as claimed, even though 
this was not distinctly recited in the original plaint. 

The reasons given by the Subordinate Judge for not allowing the plaintiff 
to amend his plaint, do not seem verv cogent. That the legal advisers of 
defendant No. 1 understood the pleadings to raise the question as to the plain¬ 
tiff’s right to a refund of the earnost-uiuney is shown by the 10th issue, which 
distinctly raises the question whether tlie plaintiff had forfeited his right to the 
earnest-money. As was done in the well-known case of Howe v. Smith, 
27 Ch. D., 89, the necessary nmendmeut may bo considered as made, and 
the question thus assumes this form, was there a valid contriust which the 
plaintiff repudiated, so as to disentitle him to a refund of the earnest-money ? 
To answer this question wo must look at the terms of the contract and the 
conduct of the parties. The salekhat oi agreement to sell, dated 12th 
October 1887, after describing the situation of the houses in the Poona 
Cantonment proceeds 

" 1 have agreed to eell to you * • * both my hungalowH doaciibed above, including 
the ntea and buildings {jagia tml^a sahtl), together with the rorapoundR, rooms for aerrante, 

stables, out-houses.and 1 have this day received from you Bs. 5,000 as earnost-money 

You should put a notifioation regarding the above transa'-iioii in respect of the aforesaid 
bungalows in Bimbay nr Poona newspapers, and after having satisfied yourself that nobody 
has right or claim over both the above-mentioned bungalows and other things (soman) yon 
should at my expense within one month get the doed of salt, executed by mo and registered 
and pty me the balitiee. Should you fail to do so, you will have no claim whatever to the 
amount of earnest-money which you pud me this day , but if 1 do not batisfv you within the 
aforesaid time that nsbody h.is anv right or claim over ike above-mentioned estate, and if I 
object to exoeutiiig to you the sale deed, 1 will continue to piy you fair rent for both bouses 
until the sale deed is executed and the bousec are pot into your pobsossion. After the sale 
deed in regard to the haul buiipaKms is executed f will get them transferred to your name 
in the Bngade-Major's oflico.” 

[836] Ou the same day defendant No. 1 wrote a receipt for the Bs. 5,000 
received “ ns earnest-money for the sale of my two houses, Ao., as per preli- 
uiinary agreement.’* It is admitted that the plaintiff was present iu person with 
his legal ailviher, Mr. Gangaram Bhau Mhaske, when the safekAat was executed, 
and coDversiition took place, showing that plaintiff’s attention oould not fail to 
have been drawn to the fact that the property sold was recited as lieing within 
the limits of the cantonment of Poona, and was possibly subject to certain 
interference on the part of the Military authorities. Mr Gangaram Bhau was 
well aware that Government asserted the ultimate proprietary title in land within 
the cantonment; and that if these houses in question had been built on the 
ordinary terms, i.e., if the land had been granted by •the Military authorities 
for baildittg pnrposes subject to the right of Government to resume on payment 
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of compensation, then the owner of the houses could cot pretend to contract to 
give an absolute title to the land. Primd facie this would be the natural state 
of things. Mr. Gangaram Bhau, who was acting for the plaintiff and drew up 
the satrhhai, by not enquiring from defendant No. 1 must, he taken to have 
had full knowledge that defendant No. 1 had nothing more than the ordinary 
title to land within cantonment. 

According to the agreement that there should he an advertisement in the 
newspapers in order that the plaintiff should satisfy hirnself that nobody had 
any right or claim over the above-mentioned estate,’* it,, “over both the 
above-mentioned bungalows and other things {saman)," Mr. Gangaram Bhau < 
drew up a notice, dated 17th October 1HK7, which was initialled by defendant^ 
No. 1, in which the property to bo sold was described as “ ail that piece 
or parool of land or ground, with tho messuage, tenement or dwelling-houses 
standing thereon, Ac.’’ lb will be noticed that tho property is not described 
as tho houses with the other incidental rights, but tho land with houses. But 
this fact cannot he taken as showing that defendant No. 1 contracted to 
give an absolute title in tlie land. Thu property was fullv described as situate 
within cantonment limits: nor is there anything to indicate that defendant 
No. 1 asserted himself to ho the absolute owner of ilie soil, or that the 
plaintiff had contracted [8373 with him under that impression. Tho result, 
however, of the notice w.is a letter irom the Cantonment Committee to 
Mr. Gangaram Bhau, pointing out that (government was the owner of the land, 
which could not be sold by defendant No. 1, and that plaintiff would purchase 
at his own li-k. .Is there were subsequent communications from the Can¬ 
tonment authoribies and Government, it may be mentioned hero, that though 
at one time G jvernment asserted a rtgiiL to i-isue a direi'tiuii that a particular 
clause should be inserted in the sale-deed, and made it a condition that the 
Gunoral Commanding should countersign the deed, those points have not been 
alleged by the plaintilf as preventing defutulanb No. 1 from completing the con¬ 
tract. It was explained on tho part of Government that all that was intended 
was au express reservation of the ordinary rights of Govornmeut in land within 
aantunmenb limits, and as a fact the General raised no objection to the transfer, 
and no special clause was inserted in the draft sale-doeds proposed hy either 
party. So, liere, mention may ho made of the mortgages in favour of defend¬ 
ant No. 3 and in favour of defendants Nos 4 and 5, trustees of the marriage 
settiuniunt of defendant No. 9. It tias n<«ver liuen assorbod that these 
defendants ever raised any objection to the completion of the contract. They 
have always been willing to bo paid off from the jiurchase-money and to join in 
conveying the estate to the plaiutiff. 

The question is, therefore, narrowed to this, was the plaintiff justified in 
insisting on defendant No. 1 giving him au absolute title to the laud ? On 
Mr. Gangaram Bh'au sending to defendant No 1 a copy of the letter from the 
Cantonment Committee, defendant No. 1 rejdiod (26th October 1887): “ The 
letter contains nothing new and does not seem to me to call for any action on 
my part or on yours. It is meralv equivBlent,to reminding you that the houses 
are in cantonment and that in common with all others so situated their site is 
held from Government cn the usual cantonment‘enure. This of course yon 
were well aware of before ” To this Mr. Gangaram replied (‘28th October) 
that he could not ask plaintiff to accept defendant’s interpretation of tenures 
of land in can^'onments, and that plaintiff never contracted to purchase the 
property under that understanding. A few days later (8t.h November) 
Mr. Gangaram insisted that defendant should give a [838] good title by getting 
the Quarter Master-General of tbs Array to withdraw or cancel the notice 
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received from the Cantonment Committee Sabaeqaently, defendant No 1 
addressed plaintiff himself (on 11th November 1887), writing a letter m abioh 
be explained his title at length and expressed bis willingness to give plaintiff an 
undertaking that if Government should take up the land, and compel plaintiff to 
remove the houses and accept as compensation a less sum than what plaintiff 
was paying defendant No 1, then the latter would pay plaintiff the difference. 
or if plaintiff was not sitisbed with the title, and was not content to complete 
the sale, then defendant No I w is leidy to return the earnest money About 
the same time defend int No 1 obtained plaintiff s consent to the period of one 
month in the satekhai being extended to two mouths f e, to 12th December 
1887 On 6th December defendant No 1 forwarded a draft deed to plaintiff, 
and on 13th December ho wrote it length otieiing furtbei explanations But 
Mr Gangararo on behalf of plaintiff still insisted on the condition noted above 
as to the withdrawal of the issertion b\ Goveinment regaiding its rights over 
the land On 5th January 1888, the solicitors of defendant No 1 wrote to 
the solicitors of the plaintiff, forwaiding copies of the Cantonment Begulations 
But the latter replied (14tli Januiry) insisting that plaintiff had agreed to px> 
such a large sum for the property on the understanding that he was buying the 
landi and, therefore he was entitled to an absolute conveyance thoreot On 
30th January 1888, the same wiote to the sitce, repeating tlio willingness of 
defendant No 1 either to complete the sale, or to foicgo the agroomont and 
return the deposit On 14th Fehiuir> 1888, a reply was isked to the letter ot 
80th Jaiiuaiy , and so again on 5th March 

Eventually on 9th March the solicitors of defendant wrote giving plaintiff 
24 hours to complete the purchase or to take back the earnest money Plaint 
iff’s solicitors replied (10th March) insisting c'n his interpietation of the 
agreement Bubsequently, negotiations were again enteied into, and on 15th 
March a draft conveyince was fotwarded to plaintiff s solicitors, and on 27th 
Match it was proposed on defendant s behalf that he should pay tent on account 
of the time which would be taken in sending the [839] conveyance to England 
for the signatures of the mortg igee and trustees Further delay occurring, 
defendant s solicitors wrote on 6th April that unless the draft conveyance was 
returned at once, duly apptoved defi-ndant would consider the whole tran 
saction at an end and retain the earnest money which had long ago been foifeit 
ed b> the plaintiff This was repeated in a letter dated 17th \piil Then on 
18th Apiil plaintiff’s solicitors returned the draft conveyance altered in red ink 
the effect of the alterations being to ignore the rights of Government in the 
land, and to assume that defend int was conveying an absolute title in the 
same To these alterations defendant s <>ulicitor8 would not agree and as 
plaint 1 s solicitors said that plaintitf would not withdraw from his position 
defendant's solicitors gave formal notice (27th April 1888) that the transaction 
was at an end After about seicn months, in November 1888, Mr Ganga 
ram Bhau foi the plaintiff attempted to le open negotiations for the sale afresh 
plaintiff being then wihing to accept the terms offered by defendant on 11th 
November 1887 and rejected by the plaintiff . but this was declined on 
defendant’s part and on 2nd Februarv 1889, the present suit was bled 

On the above facts it seems to me impossible to come to any othei 
eoDclnsion than that the default has, all throughout the transaction, been on 
the plaintiff’s part I have had the advantage of leading a draft judgment 
prepared in this case by my learned colleague, and I have, therefore, paid 
special attention to the two English oases quoted by him, but in my opinion they 
afford no support to the contention now put forward on behalf of the plaintiff 
Tn Cato v Thompton, 9 Q B D, 616, T agreed to sbU to 0 certain frfehold 
houses, and to make a good marketable title On investigation of the t^itle it 
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appeared that the houses were part of a property which had been sold by a ( 
building society in lots, subject to strinaent restncttve covenants which were 
admitted to make the title not a marketable one. T having declined to procure 
a release of the covenants, G brought an action to recover back his deposit. 
Held, that, whether, 0 knew of the restrictions at the [840] time of the covenant 
or not, he was entitled to recover. lie in fact said to 7* * “I know your title 
is defective, but I will buy if you make a marketable title by gutting rid of the 
covenants.” C’s counsel admitted that " the case is not liko that of property 
being subject to a liability, which can, by no possibility, be got rid of. In such 
a case a purchaser who buys with knowledge most be supposed to have intend¬ 
ed to buy subject to the liability, hut lettitcfive covenants mtght he relea<ted.*’ ' 
•TrSSRIj, M.B., said. “ Here it was known that it was improbable that the 
restrictive covenant could bo got rid of, yet tliere is an express contract to make 
a marketable title. It comes to this—' 1 know that there is a serious defect in 
your title, but I will buy if you can make it marketable.’ ” 

If the principle in the above case is to be applied to the facts in the present 
case, then we must suppose that defendant by agreeing to satisfy the plaintifT 
that " no one had any right or claim over the estate” in fact expressly contracted 
as follows : -** Though the estate is recited as being within cantonment liilhita, 
and thus asserted by Government (whether rightly or wrongly) to be subject 
to certain rights of Government, 1 undertake loithtn a month to show that 
Government has no such rights over the laud on which my houses stand, or to 
persuade Government to relinquish those rights.” And the plaintiff must be 
taken to have said . “ £ know that your houses are in cantonment limits in 
which Government claim certain rights, but I will buy it you can satisfy 
me that those rights of Government do not exist in vour case.” It seems to 
me that to attach such a sense to the wonis of the mtekhat is to do violence to 
the language of the document and to the facts and conduct of the parties. 

In the same way with In re Gloat) Miller's Contract, 23 Ch. D, 320.^ 
There the contract was “I, .loseph Richardson Gloag, hereby agree to sell" 
Athole Lodge, Enfield, with all out-hnusos thereto belonging, also the ground 
included iif my titles thereto fteehold for £2,400 subject to delivery of 
valid title to him ; ” and the purc^'as accepted those terms. As a fact the 
vendor was the assignee of a lease oi ( le piopbitv , Iiut the lease gave the lessee 
[841] an option ni purchasing the fee simple, and it also contained restrictive 
covenants as to the use of the land It was hi Id that as the purchaser con¬ 
tracted fur an absolute title to the fee, he was entitled to the same, even 
though be had notice of the restrictive conditions, because there was an 
express contract that a good title would he shown. 

Here I fail to see any express contract that the vendor would show an 
absolute title to the land. On the contrary, if we construe the terms of the 
satekhat strictly aVid literally, we find that though he sold the two houses, in- 
oloding site and building, with compounds, furniture, gardens, Ac., the 
express contract as to title related solely to the hungalovis and furniture, Ac., 
{saman). It was with regard to them that he was to satisfy the prrehasor 
that no one had any claim. The words ' abovementionod estate ” at the 
ooDolusion of the document clearly refer to the estate with regard to which the 
vendor agreed to satisfy the purchaser that lie had a good title But even if 
the land itself be included in the estate, it is evident that the vendor did not 
expressly contract to make an absolute titie to the land. No doubt in England, 
when a man describes the property he is selling as so many acres of land, that 
means he is selling the* fee simple. But it does not follow that the same rule 
holds good in India. If AB sells survey number so and so, and expressly 
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Yoontmots to show a good title thereto, that does not mean that be is selling the 
'‘fee simple in the land. For instance, the owner of the survey number can 
, never appropriate it to other than agricultural purposes without the permission 
of the Culloctur. vendor's contract does not mean that he will satisfy the 
purchaser that such restriction does not exist in his case. So here the rights 
of Government asserted over land within cantonment limits, though expressed 
at didorent times in different ways, simply amounts to this, that Government 
oan, it necessary, resume the land, due compensation being given for all 
buildings, &o., without putting into force the requisitions of the Laud Acquisi¬ 
tion Act. The title of the occupant as to proi/rtetotshtp is fully recognized 
(see the letter from the Acting Quarter Master General exhibited in this case, 

dated 2Bth No- t842] vemher 1887—“ The right of occupancy only is 

vested in you or future proprietors") though no doubt it is a limited 
proprietorship. The occupancy is treated as a transferable, heritable property. 
There is nothing apparently in the Begulations which would enable the Military 
authorities to ignore any legal transfer or succession. In this case there is 
admittedly i.o objection on that account. 

vBut the purchaser was persuaded to decline to complete the purcha'^e until 
the vendor sutibfiod him that he had a good title bv compelling the Quarter 
Master General of the Bombay Army to withdraw the letter from the Canton¬ 
ment Committee, which as-.erted the riglits of Government in the land Unless 
that objection was reasonable, the purcliMser is not entitled to a refund of his 
deposit. In my opinion it was unreasonable. The assertion of the rights of 
Government over land within cantonment limits was a liability which could by 
no possibility begot iid of. As was said in Gnto v. Thompson, 9 Q B. D.,616, 
'‘In such a case a put chaser who buys with knowledge must be supposed 
to have intended to hay bubject to the liability. " The purchaser had full 
notice, on the face of the contract, that the land was within cantonment limits, 
*||nnd he was bound to know the legal incidents of such land. Not only did the 
plaintiff show his knowledge of the fact, as indicated by bis conversation 
at the time when the satekhat was executed, but his legal adviser, Jdr. Ganga- 
ram Bhau Mhaske, was specially affected by such knowledge. This gentleman 
had himself been plaintiff in the District Court of Poona against Government 
and the Cantonment Committee and had succeeded in establishing his pro¬ 
prietorship against Government of a piece of land in the Sadar Bizar, of which 
his predecessors in title were apparently the owners h ifore the demarcation of 
Poona Cantonment lie was thus able to successfullv resist the claim of 
Government that the ordinary occupanov of land within cantonments rested 
on the occupant's application to be allowed to hold the land subject to the right 
of Government to resumption. lie thus knew that the vendor could not con¬ 
tract to give an absolute title, if ii<^ (the vendor) or his predecessor in title had 
,1 [843] acquired the land in the ordinary way by application to the Military 
authorities. The defendant has never concealed the fact that his title rested 
on such an application. Yet Mr Gangaram Bhau Mhaske never made 
inquiries of plaintitl, and himself,dictated the agreement of sale (satekhat). 
Assuming that this document contained an express contract on the part of the 
vendor to prove an absolute title to the land, (an assumption which is, in my 
opinion, unfounded) Mr. Gangaram Bhau Mhaske must he taken, in law, to 
have had full notice that this was an impossibility. He, however, inserted 
in the newspaper current in Poona CantoDment a notice in bis own 
name, in which he pointedly called attention to the tact that defendant was 
selling certain land in Poona Cantonment. This, of odurse, as was no doubt 
intended, at once drew an asset tion of the rights of Government from the 
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Caatoiimeot Committee. Then, ae shown by defondanVedeposition, Mr Qanga- 
ram Bhaa Mbaske tried to induce the vendor to employ him in order to file a 
snit against Government to establish his absolute title to the ground The 
result would, of course, have been obvious. The vendor woi^ld have failed, and 
then the purchaser would have tuined round, and said “Your vain attempt 
establibhes what your contract was, now give me damages.” Fortunately for 
defendant he refused to listen to Mr Gangaiam Biiau Mbaske. He said at once: 
'* Both the purchaser and I were perfectly aware that the>e houses stood in 
cantonment and were subject to tho ordinary legal incidents of such property. 
The purchaser is bound to complete tlie purchase, but rather than that there 
should be any dispute, I am willing to give him an indemnity, or I will cancel 
the contract and return his deposit ” This ofiei he i^peated over and over 
again. But it was finally rejected by the plaintiff Then after the lapse of 
many months the plaintiff comes into Court and by his plaint (as allowed to be 
amended) says: “ Specifically perform the contract (which is iinpossilde) and 
give me damages, or in the alternative return my deposit.” Tiie alternative 
prayer is now the only question before us , and in my opinion the plaintiff is 
not entitled either in law or equity to such relief He cannot get hack his 
deposit, lor it was owing to his default that the puicbase was not completed ;>and 
he cannot [844J after this lapse of time, and considering the heavy expenses 
which the defendant must have incurred, put the vendor id the same situation as 
he would have been had the contract been jieifoiinod at the time agreed upon. I 
would, thoioiore, confirm the decree of the Subordinate Judge lejocting the claim. 


With regard to costiit is dear that defendant No 2 ought nevei to have 
been made a party. Nor was it necessaty to make defendant No 3 and defend¬ 
ants Nos. 1 and 5 parties. It is unnecebiarv to say anything about incum¬ 
brances ii they are to bo paid oil out of the puichase money (see Jonance v. 
Holton, L B, 11 hj({, 12^1 at p 131) In the pte^ent case the mortgagees have 
always expressed their willingne<-s to be paid ott and to join in conveying the 
estate It is not contended that the plaintiff was not satisfied in regald to 
defendant’s title on account oi tliese mot tg.igcs Therefore, when defendants 
Nob 2 to bled their written stat^month and pia\ed to ho dismissed from the 
suit, plaintiff should have made the iiecessa'V apphcitinn to the Subordinate 
Judge, and he would have saved a laiae sum in costs He failed to do so, but 
kept these defendants on tho record. He is, thereioro, liable tor their costs. But 
as the defence of defendant No 2 and her trustees, defendants Nos. 4 and 5, 
was identical, and they had but one pleytder, the Subordinate Judge should not, 

1 think, have allowed a separate pleader’s fee for deteiidants Nom 4 and 5 apart 
irom defendant No. 2. In this respect only would 1 vary the order as to cost^. 

In appeal, no defendant has appeared hut defendant No 1, ho theie need bo 
no order as to costs except that plaintiff must hoar the costs of defendant No 1. 

I would confirm tho decree of the Subordinate Judge on the nieiits and as 
to his order legardiug costs, but vary it in taxation of the costs as shown above. ^ 

Fulton, J. .—Tho facts of this caso have been so fully explained in 
Mr. Justice Candy’s judgment that it is unueuessarv lor luo to reuipitulate 
them It appears to me that the agieainent of the 12fch October 1887, (which 
has been officially translated by the Couit Translitor^ purports to contaio a 
eovedant for title on [846] tho part ol the vendor Tho effective part of the 
document is as follows:— 


“ I have agreed to sell to you for Bs 44,750 my two bungalows doscribed 
above including the ground (or site—.Marathi ' jaga') and the building and 
together with the oomlhounds, rooms for servants, (.tables, &e., out-houses, 
bricks, and stones, and earth, trees and shrubs, and together with the well which 
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is in (ibe compound of the bungalow No. 27, flower pots, and together with the 
furniture in the bungalows as per lists furnished to you; and have this day 
received from you in full Bs. 5,000, namely, 5,000 of the hurat currency as 
earnest'money for,which I have given you a separate receipt. You should put 
a notifloation regarding the above transaction in respect of the aforesaid bunga¬ 
lows in newspapers of Ilomhav or Poona, and after having satisfied yourself 
that nobody has any right or claim over both the bungalows and other things 
mentioned above you should at my expense, within one month, get the deed of 
sale executed by me and get the same registered and pay me the remaining 
amount. Should you fail to do so you will have uo claim, wliatevcr, to the 
amount of earnest-monev which you have paid me this day, but if I do not 
satisfy you within the liforesaid {leriod that nohodv has any right or claim over 
the aforementioned estate, and if I object to executing to von the sale deed, 
I will continue to pay proper rent for both the bungalows until the sale deed 
is executed and the bungalows are put into your jiossession. After the sale 
in respect of the above bungalows is executed I will get the above bungalows 
transfeired to your name in the olTiceof tlie Brigade-Major.” 

As stipulated, a notice was published in a Poona newspaper. Thereupon 
the Cantonment Magistrate wrote to the plaintiil's pleader to inform him that 
the whole of the ground in comjiounds Nos. 27 and 2rt, Stafl Lines, was the 
property of Government, and the jileader at once wrote to the first defendant 
on 24th October 18B7, as follows.— 

“1 enclose for your perusal copy of a letter received from the Secretary to 
the Cantonment Committee and request that you will be pleased to settle the 
dispute raised by the Cantonment authoribies as to ownership of the ground on 
which houses Nos. 27 and 2d stand, and which you contracted to sell to 
Mr. Ihrahimbhai Uasan togetlier with the grounds, at an early date, otherwise 
Mr. Ihrahimbhai will hold you responsible for ail damages on account of 
your inabilitv to make good your title to the property von contracted to sell 
within a specified time.” 

The first defendant replied on the 26th idem 

“ 1 am in receipt of your lettci of the 24th instant, furnishing copy of one 
delivered to you from the Cantonment autboiit'es. Thu letter coutains nothing 
new and does not seem to mo to call tor an> action on my part or on yours. 
[846] It IS merely equivalent to reminding you that the bouses are in cantuii- 
menb, and that in common with all others so situated their site is held from 
Government on the usual cantiinment jbimure. This of course you were well 
aware of before. My title is exactly tlie same as that of other house-owners in 
oantoi raont limits and no one is better able than yourself to advise 
Mr Jbrahimhhai Hasan as to its value.” 

A long correspondence ensued, but from the positions thus taken up neither 
party has ever receded. Great efiorts were made to compromise the matter, and 
'at one time these seemo l likelv to be successful. On several occasions the first 
defendant offered to pay back the sum of Bs. 5,000, not by way of admission 
that be was in the wrong, but simply to terminate thediffionlty. The plaintiff, 
however, refused to accept these offers and finally brought this snit. 

The question wo have now to decide is whether the plaintiff is entitled to 
recover the earnest-money. This was the only point (other than that of costa) 
argued by Mr. Jardine, and it is obvious that the plaintiff cannot recover both 
the earnest-money by terminating the contract and the rent secured in certain 
eventualities by the contract. Now on this question it appears to me that, 
unless it can be said that the plaintiff has broken his fiontract in refnsing to 
accept It oouveyanoe such as the first defendant was \n a position to offer him. 
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he is eufcitled tio recover the earnest-money; for it coaid not, 1 think, be for¬ 
feited by his^Tdfusal to accept it in the course of negotiations, inasmuch as such 
refusal did not mean that he lelinquished bis claim to the money, but simply 
that he was endeavouring to insist on the first defendant’s carrying ont what 
he considered to be his contract. Bat, it seems to me impossible on the wording 
of the agreement to hold that the plaintiff has failed to carry out his contract. 
It cannot be said that the first defendant has satisfied him “ that no one has 
any right or claim over the above-rnentinnod estate” and, unless it can bo held 
that the words “ no one ” mean “ no one (excepting tiovernment),” it is clear 
that he cannot possibly satisfy him. It may he that the plaintiff's pleader 
is very conversant witii cantonment tenures, but assuming this to be the case 
1 do not think the fact can alter tlie plain meaning of the terms of the 
agreement. Prior to the decision in .Vppeal No. 103 of [8473 {The 

Poona Cantonment Committee by Colonel 0. D. LaToueh>\ bveietary, and 
others V. Dhondiram valad Lakshman, P. J. for 18K8, p. 170), the subioct of 
cantonment tenure was not so well understood as to justitv us in making the 
assumption that when the words “ no one ” were used, the parties mutually 
intended to exclude Givernmerit from consideration. The case of Cato v. 
Thompson, 9 Q. B. D , 616, seems to mo very much in point, where it was held 
that the vendor having agreed to make a good marketable title, evidence could 
not be adduced to prove tiiat tlio purchaser knew of certain restrictions. Again, 
in the ease of In re Qloaq and Milltr't Contract, 23 Ch. D., 20, Fkt, J., 
explained the law as follows : — 

“ When the contract is silent as to the title which is to he shown by the 
vendor, and the purchaser’s right to a good title is merely implied bv law, that 
legal implication may be rebutted by showing tiiat the purchaser had notice 
before the contract that tlie vendor could not give a good title. It the vendor 
before the execution of the contract said to the purchaser ' I cannot make out a 
perfect title to tlie property.’ that notice w.'nild repel the purchaser’s right to 
require a good title to be shown. But if the contract expressly provides that a 
good title shall he sliovvn, then inasmuch as a notice by the vendor that be could 
not show a good title would be inconsistent with the contract, such a notice 
would be unavailing, and whatever notice of a defect in the title might have been 
given to the purchaser he would still be entitled to insist on a good title.” 

The last sentence seems to apply to this case. Admitting that Regulation 
XXII of 1827 informed the purchaser that ordinarily the laud in cantonment 
was not private property, the fact would not alter the effect of the express 
agreement that the first defendant was to satisfy the plaintiff that no one had 
any right or claim over the estate. On the most favourable view for the first 
defendant the case would be very like that of Cato v 7 hompson in which .TksSEL, 
M. R., remarked ; " Here it was known that it was improbable that the restric¬ 
tive covenant could be got rid of, yet there is an express contract to make a 
marketable title. Ic comes to this ' I know that |ihera is a serious defect in 
your [848] title, but T will buy if yon can make it marketable ’.” And LlNDliEY, 
Ij j., said :— 

“ The contract expressly stipulates that the vendoi sliall make a good 
marketable title. Now it is beyond all question th-'t owing to the existence of 
the restrictive covenants the title is nob marketable. Why, then, cannot the 
purchaser throw it up’? The reason given is that be knew of the covenants 
when he entered into the contract. LuPh:i, J., said that this would be contra¬ 
dicting a written contract by parol evidence and that the evidence was inad¬ 
missible. In this 1 think that he wa.<i right. Parol evidence is admissible 
where yon have a case of specific performance with compensation, hut an express 
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bargain to make a good title cannot be modified by parol evidence. Sneli 
• evidence would be admissible in an action to reform tlie contract, but is not 
admissible for the purpose of construing it.” 

Under these eircumstanoos, in the absence of any allegation of fraud com* 
mitted by the plaintiff in procuring the insertion of the words to which 1 have 
referred, 1 think the first defendant must be bjund by them in their ordinary 
sense. Doubtless be signed the document incautiously without realising 
its lull efiect; for if he had considered it more carefully he would have insisted 
on a reservation of the claims of Unvernmeut, but oven though such may 
bo the case I think he is bound to repay the earnest-money, for it seems to me 
that there has, on the plaintiff’s part, been no breach of contract which could 
justify its forfeiture. Mr. Bivott-Carnac referred to various cases to show that 
on breach of contract being established, earnest-money advanced by a purchaser 
would he forfeited. This proposition need not bo disputed, and, indeed, such 
forfeiture was expressly provided for in the agroeinent. But in ray opinion 
there was no breach of contract by the plaintiff. 

As to interest, I do not think tho plaintiff is entitled to any beyond the 
date of his first refusal to accept the first defendant's offer of Bs. 5,000. There 
was no agreement for payment of interest; and tho offer ought in ordinary 
prudence to have been accepted, for by that time tho plaintiff must have been 
aware that it was not in the power oi the first defendant to satisfy him as to 
[ua] the title to the land. Tne plaintiff was then entitled to repayment, but 
he has not attempted to show that he lias suffered any damage beyond loss of 
the use uf his money. This loss, however, need nut have been incurred by 
him after the date when he received the offer of repayment if he had taken a 
more reasonable view of Ins position. 

The learned counsel for the first defendant urged tliat plaintiff could not 
bo allowed to recover this money m the present suit as he had not claimed it 
and had merely tried to compel tho defendants to execute a conveyance con- 
taining an indemnity clause. But 1 concur with Mr. Justice (JamDY in think¬ 
ing that the necessary amendment ought to be allowed, or considered to have 
been made, when the 10th issue was raised, for if the oonstructiou which 1 put 
on the agreement be correct, it would lie inequitable now, when the claim for 
damages would be time-b.ikrred, to reject the suit without passing a decree for 
the money —Mohummud Zahoor Alt Khan v. Musumat Thahooranee Butta Koer 
and others, 11 M. I A., 46S. 

I would give a decree fur the plaintiff lor Be 5,000 with iuterest at the 
rate of 6 percent, per aiinmn from the rJth October to the 12tb November 
18BV, and costs on the aggregate amount in both Courts recoverable from 
defendant No. 1, and if he fait to pay by the sale of the property which formed 
the subject of the contract. The first defendant should pay bis own costs in 
both Courts on the said amount and recover from the plaintiff all his other 
' costs. 1 would not interfere with the principle on which the coats of the second, 
third, fourth and fifth defendants have been considered by the lower Court, 
both because it is unusual to int>erfere merely oil a question of costs with the 
discretion of a Buhordinato Court and because I think they were vexatiously 
madb parties to a suit which the plaintiff ought to have known could not affect 
them in any way It was out of their power to convey a good title to this 
property as against Government, Neither they nor the first defendant could 
compel Government to concur in the conveyance, and they were not bound by 
any agreement to execute an indemnity bond guaranteeing the plaintiff against 
possible loss if he persisted in taking a oonveyanoe with a bad [850] title. The 
only claim which plaintiff could establish was one for compensation from the first 
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defendant Bat I agree with Mr Justice CaNDT that defendants Nos. 4 and 
5 vvere not entitled to separate cost<«, and consider that one set should be 
struck out As the defendants Nos 2 to 5 havo not appeared m this Court, it 
IS unneoessAiy to make anv order about thoir costs of ..ppeal 

Since the above judgment was written I h ive had the advantage of perusing 
the judgment of n > learned colleague and 1 wish to p >iiit out. in reference to 
bis roinaiks on Cato v Thompson tnat 1 do not unacistaud why it should be 
oonsideied from a legil point of view in no imposbible to induce Government 
to suriender its right of resuming this land than to induce the jieisuiis entitled 
to the benefit of the restrictive roven mbs tin rem referred to to gnu them up. 
In the one instance as lu the othei the completion oi the title depended on the 
action of thud persons over whom the vendot had no control It still seems to 
me that the oecision m Gaio v Ihompson is applicable to the pres3nt oise 
The Judges having diflered, the deer o at the Subordinate Judgi was coudrmtd under 
section 575 of the Civil Procedure Code (Art XIV of IHsi; 

Thepluntiff appeilel undei suction 1C of the Amended Li tters Patent, 
and the case was argue 1 before a Full Bench consisting of Fauran, C 1. and 
jARniNB, and RaNA1>1<. JI. 

Lang (Adiipcvtc General with Onanuham N Naiknrnt) appeared for the 
Appellant (Plaintiff) 

liussell and hivett CarnAr(wtth Crawfotd, Burder, Duekland &nd Blyhy) 
appeared for liespoudunts (Defendants) 

Farran, C J This is an appeal fiom the duciao of the High Couit, 
dated the Idth of June lb93, confiiming tiie duciou ot tho Suboidin ite Judge of 
Poona dismissing the plaintiffs suit Thu leirned fudges who decided the 
original ippeal having ditiuicd m opinici the piesunt ippcal ib brought under 
olausti 15 of the Amended Letters Patent of the FI gb Couit 

In the suit as framed, tho jilaintitT sought specific peiformance of 
a oontiacr, which hid hien entered into butween him ind ttie defendant 
Fletcliei on tho 12th October 1bH7 ioi thu putcna<-e of two bungalows. 
Nos 2? and 28, nou the Sadai [881] Bi/ai Camp, Poona, ‘ including the 
ground and the buildings and togethci with tho ci inpounds looma fot ser-> 
vants, stables, Ac , out houses, bricks md stones and earth, tiecs iiid shiuhs. 
and together with the well which is in tho compound of the bungalow No 97 
andtheflowei pots and toiHithei v ith tlu fuinituie of the hungilews * The 
purchase mouev for tho whole w is lis. 44 750 

The plaint did not contain any alttrijativj pi lyei I'oi dam.iges or fora 
return of the earnest money (Bb 5,000) which had been paid by tho pliintiff 
to the defendant Fletcher at the tin e of eYecutuig the contiact or salckhat 
(Exhibit 89} 

The Subordinate Judge, deeming th it tho plaintiH was not entitled to a 
decree foi bpeoibc perfortinnce of the sat khat dismissed the suit with costs on 
the grounds that the defendant Fletcher could not give and had not contiacted 
to give, an absolute title to the land and*the plairtill was not willing to 
accept the title which the defendant Fletchei w is ready and willing to convev 
to him The plaintiff did not, in bis mernoiaiduiu of ippcal contest the 
eorreetness of the decree in so fai as it refused his prayer for specifie jierior 
manoe of the contract, but appealed on the giound that the biibordinate Judge 
ought to have d( creed to him the lefuuo of his earnest money and awarded 
him damages. The claim for damages was lejected bv both the Judges who 
be^d the appeal, and there has been no objection taken to that part of the 
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decree. The argamont of the appeal before us was ooafined to the question 
of the refuod of the earnest money with interest 

The 10th issue, which was raised at the request of the pleadei for the 
defendant Fletchei, was, “ Whether the agreement dated the 12th October 
1887. has been cancelled the plaintiff and whether he has forfeited his right 
to the earnest money ‘ The |>l<*intitt at a somewhat late stage in the case 
asked to be allowed to amend his plaint so as to embrace a claim for the 
refund of the eunesl money which he had paid This the Subordinate Judge 
refused, and he also cancelled the lOcIi issue The learned Judgeo, who heard 
the appeal, were agreed in opinion that the amondinent ought to have been 
allowed and [832] that the 10th issue ought to hive been retained and dealt 
with We ooncui in that view It is inanifostlv just and piopui that the right 
to speci&c periormanre of a contract or, in the ulteinative, to a leturn of earnesb- 
money, should he deteimined in one and the same suit, and that the plaintiff 
failing to obtain a deciee for specific peiformanoe should not be driven to a 
separate suit to reoovei back Ins deposit if he is entitled to relief m that form. 
In the Uigh Guuib iii England both queslious aie usually determined in the 
same proceedings and the same cuuiso ot practice >>huuld, wo think, pievail 
here —beott v Alvarez, (1H95) 2 Ch , G03 Howf \ bnith, 27 Cli D , 89 

Though the opinion of the Subuidini‘e Jndge was opposed to the right of 
the plaintiff to claim a return of his earnest tnonev, we have not, m consequence 
of the course which ho adopted with leference to the lU h issuo, tliu advantige 
ot his reasoned conclusion upon that branch of the case Tne mattei has, how¬ 
ever, been fulh considered in the judgments now nndet appeil, and though 
we should have desired the evidunc'e to have been more spocihcally directed to 
this aspect of the rase we h i,ve, I think, sufitoient upon the record to enable 
us to dispose of It The stipul ition in the contract upon the subject of the 
earnest mono\ occurs towards its close After the tonus and subject-matter 
of the purchase are set out, and aftc r the lecital of the payment of tlie earnest- 
money, the contract proceeds — 

“ You (the parchascr) should pul i uotihoition rogirdnig Iht ,»bov( triuiiaoliou in respect 
of the aforesaid bangilows lu uewsptpers of B )tub»> or Pooni and, after having satisfied 
youraelf tbit riol ibj his right (hik) or claim {wMa*j) over both the buagilows and other 
things (s tman) mentioned ah we y m should it m> expense within one month got the deed 
of saleexeoutid b> im ind get the i ims regi toiid iiid piy ma the rematuing amount 
Bbonld you fill to d > so, you will ha\L no cUim whiUsor to the amount of earnest money 
which you hive pud iie this day hut if I do mt sitisfy yon within th( afuri said pi nod 
that nobody has any right {fuxh) oi elum {>,ambJhnnIa\ ovei the ib>ve mentioned estate, and 
if T object to execute to you the sale deed, 1 will continue to pay you proper rent for both 
the abo.e mentioned bungilows until the salt deed is executed and tht bungalowh are put 
into your possession ” 

The latter pi uviSion and the subsequent iction of the parties in asking for, 
and consenting to, an enlai gameiit of the time are [883] conclusive, I think, to 
show that time was n rt regarded by the paities as of the essence of the contract 

The question foi determination is whethei, having regard to the terms of 
the conbrict tnd the circumstancas oi the case, the plaintiff was justified in 
refusing to accept the title to the land under, and surrounding, the bungalows 
(for there is no real qnestiou about the title to the bungalows and the furniture) 
which the defendant Fletcher was able to give If he was justified in refusing 
that title, be is in my opinion entitled to a refund of his deposit If he was 
bound to aooept it he cannot, 1 think, now claim to receive back that which, 
under the terms of the contract itself, he agreed to iorfeit. The defendant 
Fletcher has always been willing to convey to the plaintiff snoh title as he 
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possesses to the land and bungalows. The plaintiff always has been, and when 
this suit was brought was, unwilling, as he now is, to accept that title. The 
point is concisely pat by Ltndlby, L. J., in Scott v. Alv»ree, (1895) 2 Cb. 
603 at p. 612. If he was hound to accept the title, *' the legal answer " (to a 
demand for the deposit) " is this: There is no breach of contract at all; yon 
have taken your chance with respect to your deposit; and unless you show a 
breach by the vendor of bis bargain you are not entitled to have that deposit, 
back.” It is essentially a legal question and does not depend upon equitable 
considerarions —Howe v. Smth. " According to the law of vendor and purchaser 
the inference is that such a deposit is piid as a guarantee for the performance 
of the contract, and wliuro the contract goes off by default of the purchaser, the 
vendor is entitled to retain the deposit ’* Per POLLOCK, B., in Goltnis v. Stimson, 
11 Q B. D., 142. The circumstance, however, that a purchaser is not entitled 
to specific performance is by no moans conclusive against his right to return 
of his deposit —Howe v. Smith (at p. 95h 

Now the subject matters of the contract in this case are bungalows built 
upon land within the Poona Cantonment limits, the contract expressly 
including the laud. For the purpo«-es of this ]udgiiient the history of the 
tenure of land within cantonment limits at Poona and oi the land in ques¬ 
tion may be briefiy [854] staled. The limits of tho Poona Cantonment 
were fixed on IBtli March 1827. Kegulatiou XXII of 1B27, which 
eame into force on the ist Beptembor 1827, it w'n.s directed that piivato pro¬ 
perty was not to be included within cantonment limits (B. 21), but the direction 
does not appear to have been praclic.ible in ail cases. Bomhuy Act 111 of 
1867, section 11, recognises the existence of land, which ma> belong to private 
individuals, being included within cintonmonts. Section 9 gives power to 
Government to make rules and regulations to provide for curtain matters in 
cantonments, which (section 11) may regulate “ in cases in which the land 
within the limits of the cantonments is tho property of Government” the 
ounditions under which its occupation and use. where these are only permissive, 
shall he allowed. The rules framed under this .\ct appear tc have prohibited 
the Military authorities from allowing otlier than poi missive occupation of 
Government land in Poona Cantonment, llowever it appears from the evidence 
before i s that private individusls still own lands there, thnugli doubLless for 
the moslj part the land is held upon what may be concisely styled cantonment 
tenure. 

Permission to occupy the sites and compounds of the bungalows in question 
was granttud to Colonel Waddington by the Military authorities, as to one in 
1863, and as to the other in 1871 — the permission in each case bearing a note 
to the effect that “permission to occupy ground in a militaiy emtonment 
confers no proprietary right.” Colonel Waddington oreclod bungalows on the 
sites and sold the lands and bungalows with the furniture as it stood to the 
defendant Fletcher in 1885 (Exhibit 89). This was the position when the 
contract in question was entered into, save that Fletcher had charged the 
property with the payment of certain sums in favour of the defendant No. 3 
and of the defendants Nos. 4 and 5 respectivqly. 

The negotiations, which resulted in the uontract, took place through a 
broker Tatya. The evidence does not show by w.iom ho was employed. On 
the morning of the day on which the contract was entered into, he came with 
two servants of the plaintiff to the defendant Fletcher and informed him 
that the plaintiff bad offered Bs. 44,750 for the bungalows. This offer 
the defendant Fletcher expressed himself willing to ncoept. It [855] was then 
arranged that the earnest-money (10 per cent.) should be paid at the oflGice of 
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the pleader Gangaram Bbau the same day and that the bargain should be 
closed The defendant Fletcher accordingly attended at the pleader’s office, as 
did also the plaintiff 

There can, I think be no doubt that the defendant Fletcher at this time 
was aware of the n iture of the tenure upon which he held the land He 
sweat >■ that he knew it kiid th it he did not mean to convey anything more than 
hiB rights to the land such as thev were under the cantonment tegulations In 
cross examination he stated that he had lived in the Poona Cantonment during 
the rams for eighteen ye its and that ho knew about the cantonment rules from 
the time h commenced to live in cantonments The cinvoyance to Mr Fletcher 
(Exhibit H9) which is in the form of an agieement it is tiue, describes the 
subject of tho igreement as ‘ the freehold bungalows compounds and land 
desonbed m the schedule, hut this document was drawn in England, and 
Fletcher (we are told) did not pnisonallv fxecuto it Certainlv he did not retain 
it in his possession (Exhibit 90 and Exhibit 91) In the draft mortgage, which 
was sent nut for execution in India, and which contlined a similar desciiption 
of the land, the description of it is freehold was purposely struck out In his 
letter of 9t)i November (Exhibit 71) Fletdier sfieiks of giving a “ good title,” 
hut this was written after an interview with the plaintiff s brother, it which it 
was handed to the latter and is explained hv the letter of November II 
(Exhibit 52) in whi< h he sots out the ex ut state of the title Those documents 
do not, I think militate against the tiuth of Mi Fletcher b oi il evidence 

It IS more difficult to arrive at a conclusion as to the knowledge which the 
plaintiff possessed of tho tenure at the time when the agreement was made 
Mr Fletchei did not see the plaintiff to speak to before he met him at 
Gangaratu s oibce Titva has given no evidence ss to wh it took pi ice durinj, 
the negotiati ns The plaintiff himself says that he did not know that the 
bungalows weie in lantonments or that there wis i cantonment at Poona, hut 
this IS h irdly credible, as the agieement itself [866} describes them is being in 
the ‘ Lascar ind both Fletchei and Tatya say th it the plaintiff inquired 
whether the bungilows could be let ti a nitive and whether civiliaus could be 
tumid nut to mikeio m formilitiiv offnei which would be meaningless 
inquiries in the case of a hungilow not subject to cintonmont regulations, but 
assuming that the plaintiff knew that the bungalows were in cantonments, 
there is no evidence to show that he knew anything about the tenure upon 
which thev were held He is described as a Khoja earning on agenev business 
and residing at Bumbiy I lotcher assumed thit the pleider Gangaram Bhau 
was familiir with the tenure ot lands in the PoonaCautunment hut that even 
if the issuinption is taken to he corroit is not proof that the plaintiff possessed 
smiil 1 knowledge The general hgil knowledge upon such a subject as 
ointoi inent tenures, of a pleider mployod to draw up a provisional agreement, 
cannot I think, be treated as tho knowledge of the client, though the latter is, 
as a general lule, afftcted wit*- notice of what comes to the knowledge of his 
pleader in the couise of hib emplo^ment At tho time of driwing up the 
agreement it is admitted that the tenure of the land was not alluded to In 
accordance with the igieoment, a notice vExhibit 46) was driwn op by 
Gangaram Bhau foi insertion in the Poona newspapers, which was so inserted 
aftei it had been approved bv Fletcher It describes the property to be sold 
as consisting of ” ill that piece or pircol of land or ground with the messuage 
Ac , thtreon ’ In this nothing is said ps to the tenure of the land , but when 
It elicited a notice fiom the Seorotarv of the Cantonment Committee (Exhibit 
47) that the ooraponuds woie the property of the Government, which notice 
was sent to the plaintiff's pleader, the latter at once called upon Fletcher to 
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nettle the dispute as to the ownership of the ground on which the houses stood 
and which he. Fletcher, had contracted to sell. To this Fletcher leplied 
(Exhibit 49) that the notice was meiely equivalont to “ reminding you that the 
houses are in cantonments and that in common with all others so situated 
their site is held from Government on the usual oantonmentr tenure This of 
course you were well aware of befoie My title is exactly the same as that of 
other house owners in canton [8S7]ment limits, and no ono is better able 
than yourself to advise Mr Ibrahimbbai Hasan as to its value 

Gangaiam’s reply to this (Exhibit 69) was as follows — 

“ lu reply to your letter of the 26th inbtant 1 have to itiform you that I cannot ask 
Mr Ibrahimbhai Hasan to accept yoar int rpretati n of tenures of land in aantoiiinent<i and 
he never eontracted to purchase the property under that undrrstanding fie agreed to pay 
you the lirge sum ofBs 44,760 for the two housei with the ground attached wd not the 
buildi ige alone ” 

He then called on Fletcher to miko i gool title It is unnecessary foi 
the point I am now oonsideiing to go thiougii *he test of the coirespondence 
Neither party ever eceded from the position w hich they then to k ap though 
at one tune Fletehei was willing (Exhibit 52) to give the lUintifl an indemnity 
against loss, should Government take up the lind, and ilie pliintitl at onetime 
was willing to idtept that offer The fair result ot the eMdence ind coriespond 
enoa ippe as to me to be that the knowledge that the sites of the bungalows 
with thbir compounds wen hold upon cantonment tenuio is not brought home 
to the plaintiff and there is uu existing hgislation upon the bubiect which 
would justify tho Couit in imputing such knowledge to him 

We must, theietoie 1 think asoeitarn what effect fA term\ )f thi eontraet 
would pioduio upon the mind ot a peison unveised in the pccuhaiities of 
oantunment tenuio It is unnecobsuy to raid it again Thougl I feel unable 
to construe the provision m the document is to the plaintiff satisfying h nioolf 
by idvertising the contiact that no one had any tight oi claim to the bungalows 
as a covenant that the Iind was held absolutely or upon in\ particular tenure 
1 think that the disciiption of the pioiiorly as I have sob it out both the 
bungalows desciibed above and the building and together with tlie compounds, 
&c , without any qualifioition as to the estate conviyod, w is oilculatudto 
induce m the mind of the plaintiff the belief that Fletcher wai BeUiiit. and 
that ht was puichasing, something inoie thin a meie leioctble license to 
occupy the land It is not like the case of v Rastnath 9B L R, 

p 128 at p 145, where the vendoi piofessel fn ^ell merely ‘ his right title tnd 
inteiebt ' in the land and wbeie the Court [8S8] says If poisons, without 
satisfying themselves as to the real title to tho pioperty, choose bo buy at tales 
where the party selling piofostes to sell merely his ' right title and inteiest,’ 
such as it is, they have no one but theuiSeUes to blame if they attorwaids find 
they do not get such a title as they could lia\e wished /tt such i sile it is 
before he bids, and not afterwards, that an lutendirg puichabei should inquire 
m o the nature of the title which tho vendor can make *' 

In the present case, the plaintifi was I think, entitled to const ue the 
expressions in the contract in the senbe niost’adiautagoous to himsdf Staton 
y Mapp 2 Coll, p 556, at p 562. So construing them, he was ontitUd lo ■'ay 
" you agreed to sell mo the land and you do not satisfy that agree ment by 
offering me land, which is admittedly the properly of Government hut which 
you have permission to occupy " If the evidence clearly showed that the 
plaintiff was aware that he was purchasing merely the permission to occupy 
Government land, the ease might be diffeieni, but in my opinion, as 1 have said, 
the evidence falls short of establishing that proposition , see as tu knowledge ' 
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' by the pnrchaser of the real state of the title, Ellis v. Rogers, 29 Oh. D., 
661, where the cases relied on by FULTON, J., are referred to. It does not appear 
to me to make any difference whether the expressions in the contract are taken 
to be those of the defendant Fletcher or of the pleader Gangaram Bhau. 
Fletcher had and used the opportunity of reading over the contract. He agreed 
to sell the land and having done so, the onus, J think, lay upon him to show not 
only that he intended to sell only cantonment occupancy rights, but also that 
the plaintiff understood that he was purchasing the same. 

I agree, therefore, in the opinion of FbltON, .T., and would allow the 
appeal. I would, therefore, pass a decree for the plaintiff for Bs. 5,000 with 
interest ttiereon at 6 per cent, per annum from the date of the filing of the 
memorandum of appeal in this Court. That was the first time when the 
plaintiff demanded back his deposit from the defendant Fletcher. Down to 
that period he was insisting on tho specific performance of his contract. 

[6S9] Tlie plaintiff to pay the defendant Fletcher's costs on the difference 
hetweon Bs. 49,850 and Bs 5,000 in the lower Court and the defendant Flet¬ 
cher to pay the costs of the plaintiO on Bs. 5,000 and the costs of the appeal on 
that sum The plaintiff to pay the costs nf the other defendants, one set 
between them. 

JaPdine, J. —1 concur ou all points in the ludgment of the Chief Justice 

Ranade, J :~The difference of opinion between the two Judges of the Divi¬ 
sion Bench, which decided this case under clause 2 of section 575, relates solely 
to the question whether the appellant-plaintiff did or did nut commit a breach 
of the contract entered into by him with respondent No. 1 on I2bh October 
1887. Mr Justice Candy was of opinion that the plaintiff was not justified 
under the agreement of 12th October 1HH7, in insisting on defendant No. I’s 
giving him an absolute title to the land, and that throughout this transaction the 
default has been on pLiintiff’s part, while Mr. Justice Folton thought that there 
was no default on plaintiff’s part. The claim to the refund of the earnest- 
money depends mainly upon the decision of the question of reoponsibility for 
default, and this last is thus the only material question we haye to consider 
in the present case 

It is, however, to be noted tliat though this was an important question of 
mixed law and fad, the Court of First Instance lecorded no finding on it either 
way. In several places in his judgment, the Subordinate Judge has taken 
particular oaro not to commit himself beyond what may be implied by his state¬ 
ment that “ if anybody is guilty of a breach oi contract, it is the plaintiff, and 
not the defendant No. 1." The suit before him was, in the first instance, 
brought to enforce specific performance of the contract, and to recover possession 
of the property, and a claim was also made for rent and costs. The defendant 
No. I’l pleader did indeed suggest an issue (No. 10) on the point of plaintiff’s 
right to the refund of the earnest-money, and plaintiff’s pleader at a late 
stage applied (Exhibit 138) for permission to claim this refund by an amendment 
of the plaint. Not only was this permission refused, but the Subordinate Judge 
refused also to decide the 10th issue, which had been raised. He seems to have 
thought [860] that this prayer could only follow a suit for the resoision of the 
contract He admitted that “ plaintiff’s was a hard case, and that in a properly 
framed suit, plamtiff might claim damages and recover the earnest-money, but 
that he could not give him this relief in the present suit." As observed by 
Mr. Justice Oandy, the reasons assigned for refusing this relief are not very 
cogent. Theresult, however, is that the Judges of the Division Bench had to decide 
*■ the question of responsibilitv for default, which was the only material question 
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raised betore theoi, without the help of a olear finding of the Court of Fust 
Instaoce on this most important point 

I have noticed this point in some detail, because the judgment of the Court 
of First lodtance shows, or rathei saggests, that if it had felt itself called upon to 
record an express finding on the point, it might ha\e been led to bold that this 
was one of those rare cases wheie there was no contract between the 
parlies, oi at least no contract which eilhei piitv could call on the other to 
enforce in which case the gener il lule of 1 iw is that the purchaser is entitled to 
have the deposit leturnad back to him -Dait Vendois and Purchasets, 4th Ed , 
p 148 In Howe v Smith, 27 Ch D, 89, COTION, L T , observed “I do not Ba\ 
that in all oases where this Court would leluse specificpeiiormance the vendor 
ought to be entitled to retain the deposit In order to enable the vendor so to 
act. 111 m> opinion there must be acts on the pait of the purchaser w biob not only 
amount to delay sufiicient to depinehim of the equitable lemedv of specific 
perioimance, but which would make his conduct amount to a repudiation on 
his part of the conti ict ’ If he repudiates the contract, then recording to 
Lord Justice Jamjks -Ec parte/durrrU Law Bep 10 Gh 512 -the puichaser 
has no right to leoover the deposit 

The mere rejg lion of ) lamtiif s clum toi specific performance does not, 
theieloie, b\ itself depiive Inm ot the equitable leliei of insisting on a lefund 
of the deposit paid h^ him as earnest uionev unless it cm also be shown that 
there was a repudiation of the conti ict In the present cise tliere is indeed 
an expreS" stipulation in the agieemeut itself which piovides that plaintifi 
should put i notification in the lewspipers, and aftei having [861] satisfied 
himself that nobodv h id du\ cl urn tu the bungalows and other things mentioned 
above you should at m\ expc use got the deed ot sale executed me and get 
the sirae icgistored, and pa\ me tlie lumaining imount slu uld >ou fail to do 
so, vou will have no light to the amount of the eirneat>mone) The otilv 
point to be luquiied into m the present ci^e is whethci plaintifi failed to carry 
out his part of the contract so as to deprive him of his riobt to claim a refund 
of bis eai nest money 

No time wan fixed by the agieemeut within which plaintifi w is tu satisfy 
himself iL legiid to defendant No 1 e title to the piopoitv One month s time 
was indeed fixed for completing the sale but it is obvious from the tact that 
defendant No 1 bad not the title dtods with him and that he hid to isk plaint 
iff to allow, and plaintitt allowed, him moie time to bung over tbete deeds 
from England where they weie in the hands oi thud parties, and that, as a 
matter ot fact, defendant No 1 did not send an dt ait com evince toi plaintiff s 
approval till 16th March, t e neirlv five mouths aitu the agioement ot sale 
was effected, it is obvious from all thi that the period ol one month was not 
of the essence ol the contract Dating the course of Iho ncgoti itions, defendant 
No 1 on 11th November 1887, otteicd to indemniiv plaintiff against loss by 
leasoD ol the possible assertion b> Goveinment oi tbeic lights to the land 
This offer was kept open, because plaintiff did not accept it at once, till 27th 
April 1888, when defendant No 1 finally lufoi med plaintifi that the negotiations 
were at an end, and he would resist plaintiff a claim About seven months 
aftei this plaintiff wrote to defendant No 1 that hi was willing to accept the 
offer first made on 11th November 1887, and kept open till 27th \piil 1888 
As defendant No 1 would not consent to re open the negotiations, the pi untiff 
soon after brough*^ his present suit It has been uiged that this seven months’ 
delay was fatal to plaintiff'a claim not onl> to insist on the specific puiformance 
of the contract, but Mso to claim a refund of the purchase munev The 
English authorities on the subject of delay show that a delaj of six years 
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{Barrington v. Wheeler, 4 Ves , 6%f, in anotVier oaso of four years eight months 
{Alley 7. Desehampt, 13 Yes., 225), and in a third of tliree years has itself not 
been considered a [8623 sufficient defence. The sliortest period was fourteen 
months after corrospundenee had ceased —The Marquis of Hertford v. Boore, 
5 Ves., 719. As a general rale, equity relievos against conditions of time when 
they are not of the essence of the contract, and unless there is anything in the 
nature of the property or in the surrounding circumstances which would make it 
inequitable to interfere—D.ivt, Vendors and Purchasers, p. 384. Thus in Howe v. 
Smith, 27 Oh. D., 89, timo was of the essence of the contract, and there was 
a ro-salo. In the present case, timo was not of the essence of the contract, and 
there was nothing in the cirouinstauces of tlie pro^ierty which justified defendant 
No. 1 m refusing plaintiff’s offer to accept the proposal made by defendant 
No. 1 himself. The sovon numths’ delay under the circumstances did not, in 
my opinion, disentitle plaintiff from at least claiming hack bis earnest money 
after defendant refused to abide by his own original offer 

The next question is, whethet, independently of the delay, there were 
other circumstances which lustifieJ the defondant No. 1 not only in resist- 
ing specific performance, but in retaining the earnest-monoy also. This 
brings rue at once to the consideration of the oorrospoudericc between the 
parties. It h not necessary to go over the whole of this correspon.lence, as it 
has been fully noticed in the judgments of the Judges, who came to opposite 
oonclusious in regard to its general effect It may, however, be stated with 
gome confi fence that that ooriespoiulenoo clourlv brought out the fact that 
both the parties were not fully aware of the true natute of defendant No. I’s 
title to the properly in so far as the land included in the compound oi the 
bungalows was concerned. It was to some extent a case of misdescription 
due io mutual mistake. Defendant No. I in Ins agieotrient of 12th October 
1887, as also in the uowspaper notice, ol which he initialled the diaft, clearly 
professed to sell tlie land with the buildings thereon. Defundunt No. 1 had 
purchased himself boih tlie laud and buildings only tv\o years before in 1886, 
and bis own purchase-deed and the mortgage-deed effected by him clearly 
mention the land without any reservation as belonging to defendant No. 1 and 
his vendor. The bungalows are described to be freehold. No mention of 
Goveromout right is made in these [863] earlier documents. Bxliihit 89 
describes defendant No. I's veudur as registered proprietor and owner of 
bungalows, compound and lands. Colouel Waddington and the Trustees in 
their letters of assent tc the intended sale mention the same fact, and make no 
dislinotioD between the land and tbe buildings. The draft of the cotivevance, 
Exhiliit 83, prepared for defendant No. 1 also grants bungalows together with 
compound, wells, &c., and tlie measurement oi the land sold is stated to be 
more than two lakh squire feet Tiie agi^cement. Exhibit 39, and notice. 
Exhibit 46, must be road in conneetinu with defendant No i’s title-deeds, and 
when so read it is deal that defendant No. 1 had no misgivings that he was 
registered pnipnetor of the land and of the bungalows in tbe same right, and 
it was under that impression that he agreed to sell them both as one estate. 

As a matter of fact detundunt No. 1 would have made nearly 50 per cent, 
.profit id this aale-tcansaution, as he had purehased the properties for Bs. 30,000 
and the sale wus to be for nearly Bs. 45,000. In offering such a large aum, it 
is not at all likely that the plaiutiff should have left out of consideration the 
value of the laud. Wheu, Ihcefore, tbe Secretary to the Cantonment Com¬ 
mittee asserted the right of Government to the land as resumable at pleasure 
.'without oompensatiou except lor tbe building^ plaintiff wery properly required 
i^^efe&dant No. 1 to remova the defect of title, and the defendant No. 1 at first 
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a<hi)itted the jnstice of that demand. In bia letters to the plaintiff the defend* 
atib No. 1 tried indeed to make oat that the Government claim called for no 
action on his part and that his title was as good as of any other hou8e*holder 
m the cantonment, bat as a matter of fact he did take action, saw the author!* 
ties, and sought to remove the defect so uneapectedly disclosed. In his letter, 
dated 9th November 1887, to plaintiff, be expressly undertook to make good 
bis title, and complete the sale. The Government Besolution, while sanction¬ 
ing the sale, did not give ap the right of the State to the land, and in fact 
required the defendant No. 1 to expressly mention the existence of this 
Government right m the deed. This insertion was. however, subsequently 
dispensed with. If defendant No. 1 had from the first thought that 
he had no rights of registered proprietor to the land, he would not have 
£864] moved Government and the Military authorities in the way ha did, and 
be would not have written Exhibit 71 undertaking to make a good title after 
plaintiff had expressly asked him to get the Cantonment Secretary’s notice 
cancelled. The ofhoial notice and the Besolution *eit it beyond doubt that defend* 
ant No. 1 had not the rights of a registered proprietor in the land, and that 
defendant No. 1 could not make out the title he himself believed he possessed. 

As plaintiff was not satisfied, defendant No. 1 on 11th November 1887, 
offered to indemnify plaintiff against loss, if plaintiff suffered loss by reason 
ul the exercise of its rights by Government. This offer was kept open by 
defendant No. 1 for several months; and if plaintiff had consented earlier to 
accept the defective title, defendant No. 1 would no doubt have executed the 
duedoi which Exhibit 83 was the dratt. It was his conscioasnoss of'this defect 
iu his title to the land that made defendant No. 1 protract the negotiations, and 
in spite of his notices to close them, kept open the offer of indemnity for five 
months with an expression ol his willinguosa to return the eainest*money and 
rescind the contract—Exhibits 92, 93, 100,101, 102, 103- 

The general effect of this evidence of conduct satisfies me that this was a 
clour case of misdescription of the property, and the defect disclosed was one 
which could not be easily cured. Not tiiat it was absolutely impossible to cure 
it. Even the Government Besolution itself admits that the proprietary right 
of Gover. meat to cantonment lands is only a presumption till the contrary is 
shown. In regard to plaintiff’s state of mind, it will not be proper to bold him 
bound by all that his pleader and legal adviser was supposed to know, not as his 
adviser, but in his private capacity. The mere fact that the bungalows were 
situated in cantonment and had to be transferred in the Brigade-Major’s register*' 
was not sufficient by itself to bring homo to the plaintiff the knowledge about the 
tenure of the land, and defendaft’s claim to sell the land as his own and that he 
would make out a good title might well satisfy plaintiff that he was well within 
his rights in insisting on the fulfilment of the original agreement. When this 
was fonod impossible, he offered to accept defendant’s one alternative proposdA, 
and in doing so, he naturally took some time to think over the matter. Under 
the oiroum* [865] stances I do not think he was so much at fault as not only to 
lose his right of enforcing specific performance, but also forfeiting his money, 
because he would not make up his mind within twenty*four hours as be was 
required to do by defendant No. 1’ s final letter after similar notices had been 
condoned. 

The case being one of defect of title due to a mistake or misdescription, the 
law on the subject is clear enough. Oato v. Thompson, 9 Q. B. D., 616, might 
or might not be quite in point in the matter of spoctfio performance, but so far 
as the refund of earnest^money is oonoemed I think with Mr. Justice FOLXO|k* 
that it is an authority in plaintiff’s favour. Thp misdescription was materiaif/ 
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land affticted the oootraot. Plaintiff stipulated for sale of the land with the 
\ buildings both in full proprietary right, and defendant No. 1 could only give 
‘ him the bungaloWH in full right, and the land held on a very defective title, a 
mere permissive oooupanuy at pleasure. It was not the incident of the re&'Ump- 
tiun oi the land which wan the cause of the plaintifi’s dissatintaotion, but it 
was the liability to resumption without payment which constituted the detect. 
There was thus a defect ot title tor wtiich defendant No. 1 was responsible, and 
whioh he wan unable to cure. Under the circumstances, the present case re¬ 
sembles that of Hoji Mahomed v Musfijt, 1 L.B , 15 Bom , 667, with the parties 
changed The return ot the earnest-money wan directed iii that case as a 
measure of equitable relief to the deiendant, and the same reasons appear to me 
still more ntronglv to }ustifv the award of the same relief here The judgment 
in the case noted above veierred to the earlit r decision in Petamher Sundarji 
v. Odssihnt, 1. L. B, 11 Bom., '272, tor i definition ot good title, and held that 
good title must he one tree irom reasonable douht, and it is this good title which 
a vendor is bound to make out This was certainly not made out in the case 
by the defendant No. 1, and he had no right to detain the earnest-money wlien 
bis purchaser ottered to hu\ tlie defective title that he was able to make out. 
Under all the circumstances of the case, 1 am satisfied that plaintiff is entitled 
to a refund ot the oarDesb-mone\ and also to <.OHts as against defendant No. L 
The other delondaiits were made parties utioecessarilv, and plaintitf should 
pay their costs 

* NOTES. 

I As regardb return id deijosit, sot* also II Mad., ^76 (IMl’i) 17 C. W. N , 100, 

(1M90) 33 Mad , 114 ] 
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JugtnohaiKtas Vundravvandas .. . Plaintiff 
versus 

PalloD]ee Jldiiljoe Mobeilina and Dmbai, bis wife . Defendants 

Eteeutot —Lean Power of erenUor to leate Aeguteseetice in leate giantid 
by cxeeutor—Estoppel —Landloid and tinant -Bttildtngi and improve 
meats of tenant—Comptnsations Jor such impi ovemmts 

The c ecatoca of the will of a Hmdu to which neither the Iliiidn Wills Act, 1870, not 
the Probate vnd AdministrUion Ait 1881 apph have such luthontv only to deil with the 
estate is the tirma of the will confer on them 

Neither a power to “minagi the estitc i thp> mij deem proper ’ nor a power to sell it, 
will author zo ezocutors to loi^e hi> part of it fir 999 >pirs or fsrmble) for anv period 
eroeeding 21 years 

Where the desiioe of an ostUr for six voiri iftir coming of age and onoceoding to the 
estate signed rent bills in respect of land which the executors of his testator had purported 
to lease for 999 years, and such rent bills lontuiied i r^preseiitiktion thit the land had been 
given to the lessees on fazend in tenure 

BAd that in the absonoe of any evidenie th tt the les<>ees had been deceived by or bad 
acted upon such representation the devisee w is not estopped from contesting the validity 
of the lease. 

A man cannot be precludrd from asserting his own rights by acquiescence in acts of 
other parties inconsistent with them unless (l) he has ar'ual knowledge ns diatingnislfbd 
from the means of knowledge of his rights, f2} ho has knowledge that the persons acting 
inoonsistently with them are doing so under the mistaken belief that they are exercising 
rights of the’r own (3) he has enoouraged the parties so arting ti spend money or do other 
aota either diieotly oi by abstaining from asserting his legal nghts 

WtOmoM v. Barber, IS Oh, D , 96, followed. 

• Suit No 144 of 1895. ^ 


10 
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k II] A tenaot who hu erected buildings and efieoted improTements on the landlord ■ 
i property u not entitled to be paid their value on the dehgrnunation of the tenancy merely 
because he has acted under the mistaken belief shared by his landlord that he had a larger 
interost m the proptrty than he really had 

Suit toi a decLuation that aleaso of certain Foias land situate at Chinchpokli 
m Bombay made b> executors for 999 years opemted only as a lease from yeai 
to year and to recover possession of the premises leased 

The plaintifl stated that his father Vondrawandas Jumnadas died on the 
7th Apiil 1870, leaving a will, of which Merwanji Dossabhoy and Ohunilal 
Varjtwaiidas weie apiiomted exocutois They obtained probate on the 
16th August 1870 

On the 29th Jinuaiy 1880, Chuiiilal Varjivvandas (the othei executor 
having died in 1873) being in possession as executor of the land in suit granted 
to the first defendant a lease thereof for 999 joais with a proviso for renewal 
for a similar teim 

The pla'otitf attained Ins majorit) in 1885 and his father’s property was 
handed over to Inm by the executor Chunili) m the year 1888 

The plaintiff furthoi stated that he only becime aware of the teims of the 
said lease in 1893 

He submitted that the lease only opoiated is a leise from )ear to year 
and that he was entitled to lecovei possession of the land fiom the defendants, 
and he piaved for a declaiation and order arcoidingly 

The suit was filed on the 22nd Vtairh 1895 

The defendants submitted tint the lease was valid and binding on the 
estate of the testatoi They illegod that, in the belief that the lease was 
perpetual, they had elected upon the laud buildings of the value of Rs 43,000 
that the plaintif! know of then doing so, and had been aware of the terms of 
the lease since 1888, and had loquiesced in them They pleaded limitation 
and ebtoppel, and claimed, li ojeited from the lind, to locovei the value of the 
buildings and impiovements, Ac 

Bathes (with Lang, Ad\ocate Genoral, and Bussell) for Plaintiff —The 
executor h id no power to gi int this leiso His poweis aie only those given him 
by the will—Henderson on Ijiw of Wills [3] in India, p 325 -and it does not 
anthorire him to make such a lease To giant it was a breach of trust— 
Ooeanto Steam havtqation Company v Suth i berry, 16 Ch D , 236, Dtohan v 
Drohan IB A B, 183 Keating v Kethng, Lloyd and G (Temp Sug), 133. 
Theleaoeis void 

Scott (with Maopherton) foi Defendants —This suit is barred by limitation 
••—Limitation \ct (XV of 1877), articles 91 and 144 The plaintiff knew this 
was a fazeiidari lease and he knew what a fazendaii lease was He has sinee 
1888 acquiesced in the lease lie has stood by while we expended over Bs 40,000 
in building lie is now estopped— Carr v London and North-Western 
Railway Company, L B, 10 C P, 307 If we are ejected, we must get com- 
pensation—’yesAtcoda&at v Bamthandra Tuharam, I L B, 18 Bom, 66, 

I DIUtattaya v bhridhar, I L B. 17 Bom ,736, Setonv Lafone, 19 Q B. D., 
68, Bamsden v Dyson, L B, 1 H L , 129 

Bathes in reply - As to estoppel and acquiesoenoe, La Banque Jacques- 
Cattter v La Hanque D Epatons de la Ctte et du Dtststot de Montreal, 13 Ap. 
Oal, 111 Wtllmoti V Barber, 15 Ch D, 96, Naunthal v. Bameshar, I L.B., 
16 All, 328 

L On the point of limitation he was stopped by the Court. 

.Uw 
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Btraohey, i —In fehie snifc the plamtilP olaima to recover possession of 
land hold by the defendants under a lease for 999 >ears, executed in favour of 
the first defendant by the surviving executor of the will of the plaintiff’s father. 
The claim is based on the contention that the lease was in excess of the powers 
of the executor under the will, and, therefore, void The will.was made on the 
9th November 186G The testator died on the 7tli 4pril 1870 and the executor 
took out probate on the 16th August 1870 

On the 29th January 1880, the lease was executed, and on the I2th 
June 1884, tbo first defendant asbignec it to the second, who is his wife The 
plaintiff, who at the time of the tostatoi s death was about three years old, 
attained his majonty on tho 9th Apiil 1885, and on the lit October 1888, took 
from the executor an assignmeat of all the property of the testator then in 
[4] the exeoutoi's hands The preaent suit was instituted on tbo 22nd 
March 1895 

One of the pleas raised by the defendants is that the suit is baired by 
limitation In m> opinion tbeie is no foice in thii plea It depends on the 
double assumption that this is i suit to cancel or set aside an instrument within 
the moaning of article 91 of tho Limitation Act, and uhat the facts entitling the 
plaintiff to have Jibe instiumont cancelled oi set aside became known to him 
more than three yeais befoie the lustitutiou of the suit It is settled, however, 
at all events in this Couit, thit aiticle 91 ipplies onh to suits brought expiess- 
ly to cancel or set asidi an instiument, iiid does not apply to suits in which 
substantial relief, such as the recovciy of pioiieity is prated- Abdul Bahim v 
Kirparam Daji, I L B , lb Bora . 186 bundatam v Siihammal, I L B , 16 
Mad , dll in this ouit th( substintial lehef piA>ed is that the defendints 
may be ordered to forthwith deluoi possession of the ptemises to the plaintiff 
There is no ptavci that the lone in iv be cautclledoi set aside There is a prayei 
that it ma\ bo declaied that the lease only operates as a lease from yeai to year, 
but that IS obviously ancillaiv to tho pi i>cr foi possession Wiiat it moans is 
that both the plaintiff and the executor before him tor some years iccepted 
from tho defendants the annul! rontroscivol by the void lease, and that the 
effect ot this was to mrkethe delondants who would utneiwise have beeu 
meiely t nants*at will, tenants fiom \err bo yeai upon thetoims of the loise so 
fax as apphoable to a yoaily tenancy —Marttn v bmtth L B , 9 Ex , 50 Woodfall 
on Landlord and Tenant (I4th Ed), y 299 luithoi, on the 24th October 
1893, the plaintiff s solicitors wiote to the defeulauts giviiit, tliem notice that 
the plaintiff had recently ascertlined that the lease under which they were 
holding was for 999 yeais, that the executor hid no power to grant it, that the 
defendants were in the position of tenints fiom yeir to yeai, and that they 
weid required to give up possession on the 29th lanuary 1895, at the end of 
the next complete year ol the ten incy it is obvious from that letter and from 
the plaint that the plaintiff claims to eject the defendant on tho giound that the 
lease was ultra vires of the executor and void [5] and in such a suit the setting 
aside of the lease is unneoessary, and the ordmiry limitation of twelve years 
lb applicable If the defendants, by reason ot their oocupition and payment 
of rent under the void lease are legirded as tonint-> from yeai yeai, article 
139 of the Limitation Aot will apply, otherwise ai cle 144, and in oithei case 
the suit IS within time 

The mam issue in the case is the fiist, whether the least is not valid and 
operative and binding upon the plaintiff * In considering the power of the 
executor to grant the lease it must be temembeied that, as the will was made 
before the Ist September 1870, neither section 179 nor any other section of 
the Succession Act was made apphcable to it by section 2 ol the Hindu WiUf 
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Act, 1870. Id making 6be lease of the 29th January 1880, the executor had 
* only the powers of disposition which a Hindu executor would haveindei^ndontly 
\ of that Act and of the Probate and Administration Act, 1881,—that is to say, 
L the powers, not of an English executor, but of a manager in whom the probate 
did not vest any title to the estate which he administered, and whose authority 
to deal with the estate was only such as the terras of the will conferred— 
Administrator-General of Bengal t. Prem Lai Mulhck, L B., 22 I. A , 107 at 
p 114 ; I. L B., 21 Gal., 732 ; breemutty Dassec v. Tarrachvrn Goondoo, Bourke, 
Ft. VII, 48; Jaykali Debt v. Stitbnath Ghaiterjec, 2 Beng. L. B., (0. C.) 1. The 
question, therefore, is whether the will either expressly or by necessary 
implication gives the executor power to make a lease of the testator's immoveable 
property for 999 years. There is no express power of leasing to be found in 
the will. The only clauses which have been referred to as impliedly giving 
snob a power are clauses 4 and 17. To deal first with clause 17. It appears 
to me to give no such implied power. At shown by its own terms and those 
of clause 19, it provides a mode of remuneration for the executors. It directs 
that out of the funds of the testator, trade or business to the extent of Bs. 20,000 
is to be carried on according as Merwanji Dossabboy (an executor since deceased) 
may deem proper, it authorizes that executor to keep a share in that trade or 
business for himself and other shares for his co’executor (the lessor) and another 
person, [ 6 ] and the rest is to bo kept for the testator’s estate. Next follow 
provisions as to the division of profits and other details connected with the 
business, and as to another business which the testator and Merwanji 
Dossabboy carried on in partnership, and one provision is that in the event of 
losses being incurred to an extent specified, the businesses are to be stopped. 
The clause ends with these words :—“ My executors are to act only in such a 
way that my pioperty may yield rent and the ready cash may yield interrat." 
Whatever may be the exact sense in which the testator used the word " rent,” 
it is obvious that clause 17 deals exclusively with the trades or businesses for 
which he was providing, and has no reference to bis immoveable property or 
to any power of leasing. Tfie wotds which 1 have quoted appear to me merely 
to emphasize the preceding direction, that if the businesses should result in a 
loss exceeding the specified amount, they are to be stopped. They are a warning 
against unprofitable speculation. In the event of the business contemplated 
by this clause not being carried on, clause 19 iirovides another mode of 
remuneration for the executors if the expression about the property yielding 
rent could be held to imply a power of leasing, it would, in my opinion, refer 
only to such leases as fell within the general power of management conferred 
bv the fourth clause, and not to a lease for 999 years. The only other clause 
in the will which is said to authorize a lease for 999 years is clause 4. That 
clause is as follows:— 

Clause 4,—“My property is a*- thus described. My sou Jugmoban is the heir and owner 
of the whole of zuy Ba>d property Ue is now two years and a halt of age. At the time when 
he may arrive at his proper age the whole of my property la to be made over to my son. 1 
appoint my ozecutorb to oarry on tfao buiutuss management of my property up to that time 
and I give them authority as followb .—My execa«ors are to carry on the management of my 
property ai, they may deem proper. They are to sell my immoveable or other property, and 
to purohase property lor me; that as to ready cash whi^ is to be advanced at inteceet, they 
are -to lend Gie same with great eare on the mortgage of good estates and on the eharee of 
good chartered banks and laud oompanlesand the shares of spinning companies the whole of 
the money appertaining to whose calls may have been paid up, and the> are to lend money 
at interest at good parties’ places.” 

The only expressions in this clause which could possibly be held to authorize 
a lease are* first, those which give a general authority l 73 to the exaoutors 


664 « 



^ALtOMJEE BDtTIiJBfi MOBEDlNA AMD DIMBaI 11896} Lt R. 22 Bom. & 

'A 

to carry on the managem^ of the property as they may deem proper, and, 
secondly, those which authorise them to sell and purchase immoveable 
property. The first autliority undoubtedly includes everything which could 
fairly and reasonably be considered an act of management of the property not 
inconsistent with any express directions ot the will itself, I -am not prepared 
to hold, and Mr. Baikes did not contend, that a general power of management 
would not include some power to lease vacant land if necessary. Such a lease, 
might be the only way of avoiding loss to the estate 

What, then, is the test of whether a paiticular lease is an act ot manage* 
ment and as such tails within the executor’s powets, or whether it is more 
tlian an act of management and so exceeds them '* 1 think that the test is 
whether the lease can be siiown to have been reasonably necessary tor the due 
administration of the estate, and that whatever cannot be shown to be necessary 
for that purpose cannot be considered incidental to a general power of manage¬ 
ment That was substantially the test applied b> 8u Geubge Jessel, M. B., in 
Oceanic i>team J^avigatton Company v. SuLherherry, 16 Ob. 1). :236, where an 
administrator granted an underlease of the intestate's leasehold estate with 
an option of purchase to the underlessee at a future time. It was held by the 
Master ot the Bolls that having the legal estate in the leaseholds, the adminis¬ 
trator might in some cases underlet them, and the underlease would be support¬ 
ed in equit> as well as m law. “ But,” he added, ” that is an exceptional 
mode ot dealing with the assets, and those who accept a title in that way 
must take it subject to the question whether it was the best way of adminis¬ 
tering tlie assets.” A foitioti 1 think th.it must be the question where a lease or 
underlease is made b^ a Hindu executor who has not a legal estate m the 
property B\ way of analogy, and provided that the analogy is applied with 
caution, it appears to me to bo legitimate, in the absence of direct authority, 
to see what are the powers of leasing of English trustees of lands who have no 
express leasing power, but who are entrusted with the active management of 
the estate The managing poweis of a Hindu [8j executor not having the 
estate vostod in him could hardly ho more extousive. In India under section 
36 of the Trusts Act II of 1882, jl trustee has authority generally to do all 
acts which are reasonable and proper for the reah/ation, protection or benefit of 
the trust property and for the protection or support of beneficiaries incompe¬ 
tent to contract, but except with the permission ol a Court he cannot lease 
the property for a term exceoling twenty-one yoais In Fitepatnck v. 
Wannq, L. B. 11 Ir. £q., 35, decided in 1882, it was hold by the Court of 
Appeal in Ireland upon a review of the authorities that a trustee in whom the 
legal estate is vested, and who is entrusted witl. the active management of the 
estate, may, without any express leasing power, make a yearly or other reason¬ 
able letting of tonantable lands. The principle of the dooision is that it would 
be unreasonable to hold that such a trustee is bound to allow the land to 
remain vacant and unproductive, or to emhaik upon farming at the risk of 
his trust fund ; and that a will imposing on liim active duties of management 
must be held to impliedly confer on him such powers as are necessary to 
enable him to discharge those duties, including the power to demise vacant 
and untenanted lands so as to make them produce an income But it was also 
held that it was for the trustee and tlie tenant taking under him to show, if 
challenged, that the demise was, under the ciicumstancos of the case, leason 
able and done in the fair management of the estate and that a reasonable 
letting meant one which, having regard to the whole scope of the trusts, was 
leasonably necessary lor their due execution on behalf of the beneficiaries. 
In that case the letting was irom year to year, and I have not iound any oase^ 
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i iu which a lease for 999 years was held to be an act in the fair management 
' of the estate, though in Attorney-Gmeral v. Oreen, 6 Ves., 452, a lease for that 
period of charity land at an undervalue was decreed to be delivered up. Is it, 
then, shown by the defendants that this lease for 999 years was an act which, 
having regard to the scope ol the executor’s duties and the fact that the testa* 
tor’s property was to be handed over to the plaintiff in about fifteen years, was 
done in the fair management of tho property and reasonably necessary for its 
< due administration ? [9] There is no evidence which could justify an aifirma* 
tive answer. There's nothing to show that the land could not have been let 
profitably for a shorter period falling within the term of the executor’s manage¬ 
ment, To make what is virtually a perpetual lease, at a rent of Bs. 180 a year, 
of land which there was every reason to expect would increase in value, and 
which, 1 understand, has in fact largely iucreased in value since 1880, is a 
transaction of which the necessity and wisdom are certainly not self-evident. 
No facts or arguments have been put before me to justify the lease regarded 
as an investment. 1 am, ther3forc, of opinion that the lease cannot bo support¬ 
ed as falling within the general power of management conferred on the 
executors by tho fourth clause ol the will. 

The question, then, is whether tlio power to lease is implied by or in¬ 
cluded in tho express power to sell tho property which is given by the same 
clause, 111 England and Iteland it has been held that a trust for sale does 
not primdfaete imply a power to grant leases, and that, except under special 
ciroumstanoes, trustees for sale, or executors who are quasi trustees for sale, 
would not be justified in granting a lease, for sucli an act is not regularly 
within their province, and it is incumbent on the persons taking a lease from 
them to show that it was called lor by tho inti^rests of tho parties entitled 
to the property—Lswin on Trusts (9bh El.), pp. 470, 670 , iHviins v Jackson, 
8 Sim., 217 ; Ilackett v MeNamaia, U. ^ G temp. Plunkett, 283; Keatmg 
V. Keating, dud. temp Sugden, 133 Under the Indian Trusts Act a trust 
for sale does not include kn unlimited power of leasing, for trustees authorised 
to sell trust property, and having the powers specified in sections 37, 38, 
and 39, are nevertheless subject to the prohibition contained in section 36 
against leasing trust property for more than twenty-one years without the 
permission ul a Court It appears to mo that the judgment of Sir BakNES 
Peacock, C. J., in Sreemultg D'tssee v. Tanachurn Goondoo is an authority 
for applying to a lease granted b> a Hindu execuBor not governed by the Acts 
of 1870 aud 1881 the analogy of tho English cases to which I have just 
referred. That judgmeut applies to a mortgage, made by such a Hindu 
executor undei a [10] will containing an oxpress power of sale, the decision in 
Ualdcnby v. Spofforth, 1 Boav 390, that a trust for an absolute sale does not 
authorize a mortgage. Sir Bahnes PEACOCK further held that such a Hindu 
exeoutor was a manager having a qualified power of disposition, to whom the 
principle laid down hv the Privy Council in Hunoomanpersaud Panday v. 

• Mussumat Babooce Munraj, G Moo. Ind. Ap., 393, and now embodied in 
section 38 of the Transfer of Property Act, 1882, was applicable See also 
Jaykali v. Slitbnatit Chatterjee, 2 Beng. L. H , 5. That principle extends to 

‘ every kind of alienation m ido b\ a manager, inclnding leases If it is applied 
here, it follows that the lessee, knowing from the terms of the lease itself that 
; it was granted by an executor whose power to grant it depended on the will, 
i was bound to make bond Me and proper inquiry into the circumstances justifying 
I its execution, including the directions of the will and the exigencies of the 

• estate. No such inquiry by the lessee is shown or evetr alleged. Apart from 
lathi's I do not think that in authorizing the executors to buy and sell property 
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the testatoi intended to authorize them to make a lease of this kind If he 
had had any such intention I think that he would have expressed it A powet 
to buy and sell land is one thing, but \ power to buy land and then tie it 
up on a virtually perpetual lease at a fixed lent, however the value of the 
property may alter, is a difierent thing altogethei For these reasons 1 have 
oome to the conclusion that the leise wis ultta otia of the executor, and is 
not binding upon the plaintiff 

It IS, however, contended that the iilimtiti is estopped from denying the 
validity of the lease That contention is hised up>n tlie fact that from 
January 1888 to January 1894, thepiiintitf signed tout bills and receipts 
for the rent payable by the defendants beginning with th" words My land 
situate at Chinchpokli has been given to >ou on fi/( ndati tenure It is con 
tended that this amounts to a lepresentation by the plaintiff th it the land was 
held by the defendants on fa/oi dan or iiernianent tenuie an 1 th it the defend 
ants having been induced by that lepresent ition to spend money on buildings 
and other improvements on the land he h now estopped from den\ing that 
[11] the land is so held by them ^s to that it is suffacient to sa\ that even 
assuming the rent bills to amount to a repiosontition thit the defendants were 
holding undeT a vilid lease foi 999 vears mide by the executois there is no 
evidence that the defendants weio misled In aui such lepresentation oi in any 
way voted upon it The onl\ iction on tin it part which it is suggested was 
the lesult of 1 belief founded on the it piescnf ition w ns then expendituie on 
the land fti the evidence given by the Inst defendant in the witness box he 
has not alleged that he spent monov or did any thing else in conoiquence of the 
statements contained in the len* hills signed hv the plaintiff Ills evidsnoe 
IS inconsistent with any such suppo itioi fcjr the oailiost of such lei t bills is 
dated the 29th Tinunv IBHH and this defend int licgin hlling in the low Hing 
land apparenth m pieparition for building as fai back is i month ci two 
after the lease oi the 29th Hnuity IBSU and ho continued doing this yeir by 
year spending altogether in tins w iv Rs b 000 oi Rs 6 290 The actual 
buildings, except a shed, were nut begun till lh89 hut it is vbundintly clear 
that what led the lessee to build wi not any stitement made by the plaintiff 
in the rent bills or otherwise hut the ^act that from the date of the lease until 
1893 it neyer ocemred to the lessee oi mv one else to doubt that the lease 
had been validly gianted Its v tlidity appeal to have been assumed by every 
one who knew of its existence The lessees belief that it was valid dated 
from a time when the plaintiff neithei made uoi could have made any 
repiesentation on the subject and it was the losiilt of the lessee never having 
ascertained by inquiry the limits of the executoi s powers undei the will That 
disposes of the plea of estoppel 

A further plea is that the plaint tt acquiesced in and latified the lease 
Now, as to this what are the facts ’ The plaintiff hiving attained his majority 
m 1885, the executor nevertheless continued to manigo the pioperty as before 
until 1888, when he m vde an assignment ol it to the plaintiff and to( k a release 
from him Notwithstanding the assignment and lelease, howevei, he still 
continued to act as menager and to do all tl o p' intiff’s business foi him until 
his death, a month before the hearing of I his suit As regards the projrei'y 
now in question he used [12] to make out the lent bills and send them to the 
plaintiff for sn^nature The plaintiff says that all ho knew about this property 
was that he was being paid rent ior it regularly and that it was let on f mndari 
tenure, his knowledge ^eing apparently der ved exclusively fiom the lent bills 
sent to him by the executor He never before the institution oi the suit saw 
the property, or was aware of the defendants’ buildings, and he first became 
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’ aware of the exisbenoe of the lease during an illness of the exeoutor in 1893, 

, though it must previously have been among the papers in bis possession. It 
was later in 1893 that a question raised in oonncotion with the power of certain 
trustees, of whom ho was one, to lease the trust property first suggested to him 
a doubt as to the validity of the lease of the 29th January 1880; which after 
further inquiry and after taking counsel’s opinion led to the notice of the 24th 
October 1893, and to the institution of this suit. Ho produces certain account 
books of the estate which, with the papers, was kept by the executor in an 
oflico in the plaintiff’s house, and which remained there alter the assignment 
and release of 1888. In these books there are entries of the SIst December 1879, 
the I4th and 29th January 1880, and the 2nd February 1882 (Exhibits 2, 3, 
4 and 5), which give the fullest partioulars of the lease; and it be had ever 
referred to those books he would of course have become completely acquainted 
with the facts. He says that he did not refer to them, aud it appears that 
although after the assignment and release he nominally took over the manage¬ 
ment of his estate he continued to leave everything to the executor, who lived 
in the same oompoynd, who had looked after him during his childhood, and in 
whom he obviously had complete conddence. This is the substance of the 
plaintiff's evidence; it was not shaken in cross-examination or contradicted by 
other evidence, and I see no reason to doubt its truth. It, shows that he was 
ignorant of the lease granted by the executor and of the defendant's action in 
building, but that if he had referred to the papers or inquired into the previous 
managemout of the estate he could have learned those (acts. Does this actual 
ignorance with the moans of knowledge constitute acquiescence in or ratification 
of the lease ? I do not think so. In La BangueJacques-Carberv. La Banquet 
[iZliyEparqtu de la Cite et Da District de Montreal, 13 Ap. Ca., Ill at p. 118, 
it is laid down bv the Privy Couneil that “ acquiesoenoe and ratification must 
bo founded on a full knowledge of the facts.” In W%UmQit v. Barber, 10 Gb. D., 
96, Fry, J , held that the acquiescence which will deprive a man of his legal 
rights must amount to fraud, and that a man is not to be deprived of his legal 
rights unless he has acted in such a way as would make it fraudulent for him 
to set up those rights. He further held that one of the elements necessary to 
oonatituto fraud of this description is that the possessor of the legal right 
must know of the existence of his own right which is inconsistent with the right 
claimed by the person setting up the plea of acquiescence. "If he does not know 
of it he is in the same position as ” that person, " aud the doctrine of acquies¬ 
cence is founded upon conduct with a knowledge ot your legal rights." In the 
present case I am satisfied that the plaintiff did not know of the existence of 
his own right which was inconsistent with the rights claimed by the defend¬ 
ants. Another condition of acquiescence stated by Fby, J., is that the 
possessor of the legal right must know of the other party’s mfstaken belief of 
his rights. 1 am satisfied that the plaintiff did not know that the defendants 
had any mistaken belief whatever. A further condition is that the possessor 
, of the legal right must have encouraged the other party to spend money or do 
other acts, either directly or by abstaining from asserting bis legal right. The 
only acts of encouragement which are suggested here are the plaintiff’s signing 
the rqnt bills stating that the land was held on fazendari tenure, and bis receiv¬ 
ing the rent. It is argued that he must have known that the land was held 
by the defendants under some instrument, and that by impliedly recognizing 
the executor’s power to grant land on fazendari tenure, be must be taken a 
fortiori to have recognized his power to grant a lease tor 999 years. There is 
nothing to show that the plaintiff believed the grant on fazendari tenure to 
have been made by the executor - but apart from that point, this view of oon- 
|)8traotive or possible knowledge as equivalent to acquiescence appears to ms to 
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be wholly inooneistont with the judgment of ^BT, J. In that case the leesor'a 
ignoranoe of hia rights nndor C1«] a covenant in the lease was held to be 
inoonsistent with his aaquiesoenoe. though be might, of oourse, have referred to 
the lease and made himself aequambed with the ezistenoe of t.he covenant. No 
doubt in 0<^al Narain v. Muddomutty, l4Beng. L. B., 21, Marsby, J., laid 
down the general proposition that it was the duty of a member of a Hindu 
family when he came of age at least to make himself acquainted with what 
had been done by the manager (in that case an ezecutor) during his minority, 
and to ezpress bis dissent at once if he disapproved of any transaction. The 
facts of that case were, however, very different from those of the present; 
and I infer from the observations made by COUOH, O.J., and Pontifbx, J., 
during the argument of the appeal that they did not accept the general pro¬ 
position laid down by Mabkby, J. Thus PoNTiFBZ, J.,observed that acquiescence 
subsequent to the transaction complained oi would not bind the sons unless it 
was accompanied by ratification, and referred to section 198 of the Contract 
Act, which provides that “ no valid ratification can be made by a person whose 
knowledge of the facts of the case is materially defective." CouCH, G. J.. 
referred to Ltfe As$oeintten of Scotland v. Siddul, 3 DeG. F. & J., 58 at p. 74, 
and Bhitban S^oJian v. EUtoU, 6 Beng. L. B., 85, as supporting the proposition 
that acquiescence imports full kuowlmlge. In the present case I think that 
any other view would result in injustice. All that can be said against the 
plaintiff is that having the means of knowledge of the lease, Jie allowed the 
ezecutor, in vthom he had confidence, to go on managing the property, and so 
remained in ignorance. On the other hand, the defendants in taking the lease 
appear to have bad full knowledge of the facts, but both then and afterwards 
when building acted under a mistake of law as to the ezecutor’s powers. For 
these reasons 1 am of opinion that the plaintiff has not ratified or acquiesced 
in the lease. 

The plaintiff is, therefore, entitled to recover possession of the property, 
but it is contended that he should not be allowed to do so without paying to 
the defendants the full value of all the improvements and buildings effected 
and emoted by them. In support of that contention the oases of Bamsdm 
V. Dy$on, L. B., 1 H. L, 129, Dattatraya [15] Rayaji Pai v. Shitdhar Narnyan 
Pat, I. L. B, 17 Bom., 736, and Yeshwadahai v. Hamehandra Tukaram, I. L. 
B., 18 Bom., 66, have been cited. In the view which I take of the facts, 
Bamden v. Dyson is an authority not for but against the defendant’s contention, 
for it shows that it is only under special circumstances that a tenant building 
on bis landlord's land acquires a right to prevent the landlord from taking the 
land and building when the tenancy has determined, and the judgments of Lord 
Obanworth (p. 142). Lord WBNSLETDalb (p. 169 i, and Lord Einosdown 
(pp. 170,171) show that one special circumstance would be that the landlord had 
purposely allowed or encouraged the tenant to build knowing that the tenant was 
building on the mistaken notion that he had rights beyond those of a mere tenant 
from year to year Here, as in that case, the evidence fails to show that the 
landlord did anything of the kind, or even knew that the defendants were build¬ 
ing, and no special circumstanoes are shown within the meaning of the role. In 
Dattatraya v. Shrtdhar it was found that the circumstances jubt^ed a presump¬ 
tion that the plaintiff by his conduct sanctioned the construction of the building 
and well, and encourag^ the defendant to believe that he would not be ejected, 
at all events without reasonable compensation. That is a totally different state 
of facts from those of the present case. In Yeshwadahai v. Bamchandra Tukaram 
it was found that the defendant's father had granted the land for building pur¬ 
poses to idle plaintiff's predecessors in title, and not only received rent from the 
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tenant for twenty-Ave yean, but “ must have seen, and knowing what be bad 
granted made no objection to Trionm erecting tbe building on the ground." At 
obeerved in Duma Lai Seal ▼. Oopi Nath Khetry, 22 Oal., 620, at p. 826t 

the Court in TtahufodiUtM v. Bamchandta Tukaram appean to have thought 
that eeotion 2 of Act XI oi 1865 would apply to tenants holding nnder a grant 
of land in perpetuity on fusendari tenure for building purposes, and a passage 
in the judgment of the present Chief Jnstioe in ShMk Husain v. Govairdhandas, 
I. L. B., 20 Bom., 1 at p 7, seems to imply that the section might be applicable 
to a tenant 6ofUt fide believing that he held the land on permanent tenure. I 
cannot, however hold, and it was not oon>[16]tended before me, that a tenant 
building upon land held by him in the bond fide belief that be holds under a 
valid lease for 999 years builds in the belief that he has an “ absolute estate " 
within the meaning of the section, or that he is *' absolutely entitled " to the 
land within the meaning of section 51 of the Transfer of Property Act, 1882. 
I regret that I can see no principle upon which the defendants can be given 
compensation for their expenditure on the buildings, for I have no doubt that 
they built in the belief that they had all the rights of lessees under aTalid lease 
for 999 years. As I have said, the validity of the lease appears to have been 
assumed without question till 1893, when the plaintiff discovered first that the 
lease existed, and afterwards almost accidentally that it was invalid. But the 
defendants’ mistake was apparently doe to the absence of inquiry or to insuffi* 
eient inquiry as to the power of the executor to grant the lease. Their case is, 
I think, a bard one, but on the other hand I see no reason why the plaintiff 
should be prevented from recovering his land without paying the defendants a 
large sum for improvements which he did not lead them to make, and which 
they made through a mistake of law for which he was not responsible. In 
Oceania Steam Nantgation Oompany v. Sutherberry the hardship to the lessees 
was very great, for the lease itself was found to be proper and advantageous to 
the estate, and tbe administrator only exceeded his powers in inserting an option 
for purchase at a future time without which the property could probably not have 
been disposed of at all; but it was held that the mere fact of the lessees’ outlay 
on buildings could not alter the position of the parties in a Court of Equity. 

Upon the whole case, I find the first four issues in the negative, the fifth 
in the affirmative, and upon the sixth I give the plaintiff a decree in tbe terms 
of the first three reliefs prayed for in the plaint, with costs. 

Dearee for plasntifi. 

this oase an appeal was filed by the defendants, but at the hearing the 
appellants did not appear, and the appeal was oonseqnently dismisssd. 

Attorneys for the Plaintiff:—^Messrs. Little, Nieholson and Bowen. 

Attorney for the Defendants:—Mr. K. D. Shroff. 


IIOTBI. 

(1. A tenant has no right to oonpensation for bnildings ereeted by him bat ha is 
entitled to remove them (1908) 97 Mad., 911 at or before the termination of the tenancy 
(1914) 88 Mad., 710. 

t. As regards estoppel, see also (1901) 8 O.W.N., 846; (1899) 91 AU., 496; (1898) 97 Oal., 
870; (1901)6C.W.M..1S4;(1909) 180.W.N..981; (1899)10.0., 988;(1898) 19A.W.H.. 101. 
it As regards adverse possession, see also (1908) 97 Bom., 818. 

4. As regards the powers of an exeontor, see also (1907) 9 Bom. L. B., 404; (1910) 
90 M.L.;.. 969 (trnstes).] 
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Pbbsbnt: 

liOBDB Watson, Hobhoubb, and Davbt and Bib B. Oouch. 

Bala Mabomed Jafferbhai and anofeher.Appellants 

wreuc 

Dame Janbai.Bespondent. 

lOn appeal from the High Court at Bombay.] 

Will—Execution of will — Oodictl—Testamentary acts—Incapacity from 
iUness—Influence not amounting to coeroiue tnduenee. 

A Khoja Mahomedan resident in Bombaj male bis will in 1886, appointing hie wife, 
and hie eldjpet son by a former wife, to eieento it. The testator died on the 9tb February 
1891, having at different tiaes, in the interval, made four oodioils. The widow applying 
for probate of all the above, propounded a ftftb oodicil, alleging it to have been made by her 
hoeband on theBth February 1891. The son petitioned for probate to be delivered to him 
and to the widow, but only of the will and of the first two codioils, contesting the three later 
oodioils as having been made under undue infiuenoe exercised by the wife. He disputed 
the last oodicil, not only on the ground of undue influence, if the oodioil had been, in fact, 
exeouted, but booanse at the time of the alleged execution his father was almost nnoonscione, 
and unable to understand what he was doing. 

The High Court, in its original testamentary jurisdiction, refused probate of the three 
disputed codicils, granting probate of the will and of the flrst two oodioils only. The appel* 
late High Court granted probate of the will and of the five codicils, finding that no undue 
infiuenoe had bedli exercised; and that the fifth had been executed by the testator with 
knowledge and comprebmision of its contents, and of his free volition. 

The Judicial Committee affirmed the judgment of the appellate Court as to the ahsenee 
of undue infiuenoe. Tn their opinion, if there was not evidence, and there was not, to show 
ooeroion in the special matter of the oodioils, general assertions of the wife’s oommanding 
oharaoter, and of the husband’s weakness, and of their differences, went for little. 

But, in regard to the fifth oodicil, they affirmed the judgment of the original Court, find* 
ing the evidence to have left open the inference that the testator had been, at the time when 
it was alleged by the widow that he had made this oodioil, too exhausted and ill for such a 
testamentary aot. 

Appeal from a deoree (9tb April 1B94} of the appellate High Court, reversing 
a deoree (26th January 1893) of the High Court in its original testamentary 
jorigdiotion. 

The petition filed by the respondent, wjdow of the late Sir Tharia Topan, 
on the 23rd July 1891, was for probate (Aot V of 1881) of her husband’s will, 
dated the 14th January 1886, with [18] five oodioils, all being in Gujarati. 
The oodioila were dated, respeotively, 1st November 1886, 21st July 1889, 12th 
January 1890, let November 1890, and fitb February 1891. 

The testator was a Khoja Mahomedan, originally from CuGoh, who died in 
Bombay on the 9th February 1891. He had been residing there sinoe 1884. 
By trading in produce in Zanzibar and in Bombay, where he left property, 
moveable and immoveable, he had acquired a large fortune. The branch in 
Bombay was managed by his two sons by a former wife, and he superintended 
the Bombay business. He had daughters also by a former wife, and sons and 
daughters 1^ Lady Janbai, his third wife- ^ 
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The itata of the family aud all the releTant faets appear in their Lordships’ 
judgment. 

The appellants were the representatives of the testator's eldest son, Moosa 
Tharia Bhai, deoeased in 1893i who by the will was appointed ereontor jointly 
with his Btep>mother Janbai. Moosa filed a'oonnter petition on tbe 5tb August 
1891, contesting the third, fourth and fifth codicils on the ground of their 
having been made under undue inflnence exercised by Janbai over her husband. 
Moosa disputed the fifth oondioil on another ground also, that it had not in 
fact been executed, by reason that bis father was at the time at which the 
proponent had alleged it to have been executed, incapable of such an act, having 
been so reduced by illness as to have been almost unoonsoions; and the petition 
alleged that he was unable to understand what he was doing. Undue influence 
was also alleged as to this codicil. Moosa's petition was that probate of the 
will and of the first two codicils only miglit be granted to him jointly with 
Janbai, or to him alone as to the Court might seem fit. The question on this 
appeal was whether the three later codicils, or any of them, should have been 
admitted to probate. This involved whether there had been undue influence 
exercised by the wife in regard to these three codicils, or any, auid which of 
them. As to the fifth, the question also was raised whether the testator had 
been capable of making the codicil with a sound and disposing mind at tbe 
time when he, according to his widow s statement, had made it. The general 
scheme of the tratamentary papers was this: 

[19] At the time of the testator’s making hie will in 1886, Janbai’s sons 
ware ail minors, and the youngest, Mahomed Husein, was not yet born. Tbe 
will appointed Moosa and Janbai to be executors and trustees, Janbai to be 
guardian of the minor sons; and all powers—to maintain and educate tbe 
children, to see to their marriages, the administration of their property, and to 
carry on trade on their behalf -were entrusted to the discretion of Janbai. 
Pieces of land and house property were devised to the four daughters. Moosa was 
appointed trustee for his fuU sister, while Janbai was trustee for her owndaugh* 
ters with power to appoint new trustees. Benefactions were to be disbursed 
by Janbai after consulting Moosa and his brother Jafferbhai; and Janbai had a 
discretion to give presents to servants of the firm, in addition to those specially 
bequeathed. She was appointed trustee of property given to a niece of tbe 
testator, with full powers. She was also appointed joint trustee with Moosa of 
certain property left for a hospital, and for a school, at Zanzibar, and sole trus¬ 
tee of other properties left for ohartttts in the name of a deoeased daughter of 
the testator. !^garding Janbai herself he confirmed her right to all presents 
to her, and to the account of her deaUngs standing in his books. He gave to 
her a life estate in a hungalbv/, twelve shops, and a large dwelling-house, in 
Zanzibar, with remainder to her own sons, then and afterwards to be born. The 
business in Bombay and Zanzibar mas to be carried on by Moosa for the benefit 
of all four sons equally, and, in the event of Moosa’s death, by Janbai and 
Jafferbhai. He gave the residue of his estate equally to his four sons, uiy 
son that might thereafter be bom. 

The first codicil was executed after the birth ef another son, Husein. It 
provided that he should share equally with the other sons, and directed that 
for seven years Moosa should administer Husein’s property and trade on bis 
behalf, after which time, or in the event of Moosa’s death before, the 
authority was given to Janbai. Tbe authority given to her to administer, and 
to trade, was to be with tbe consent of Moosa and Jaffer in certain cases. Yeurly 
accounts were to be submitted to Janbai, and all misiiakes pointed out by ber 
were to be rectified. Tbe sons fffrxa always to conduct themselves so that 
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“ bheir mother, ray wife, may t20] remain pleased." A honse in Zanzibar, 
worth Bb. 26,000, was given to Moosa. 

The second oodioil oanoelled some bequests owing to the legatees having 
ceased to be oonneoted with the firm or having died, and made other bequests. 
Mooes was associated with Janbai in some trusts, in which* by the will, an 
uncontrolled discretion had been given to her. A recommendation to Janbai, 
and the two elder sons, to live in harmony followed. 

The third oodioil related to the personal property of Janbai at Zanzibar 
and Bombay. It directed that after his death all such property should be 
given to her upon her own statement or made good to her. 

The fourth oodioil related to the houses and lands conferred by the will 
upon Janbai for a life estate, with remainder to her own sons. This estate was 
now made absolute. 

The fifth conferred upon Husein a house in Bombay. To Janbai the 
oodioil gave Bs. 50,000, including Bs. 20,000 which bad been already paid to her. 
The testator confirmed her right to her own separate property in Zanzibar and 
Bombay, and the account in his books of money due to her. 

The judgment of the original Court (Baylbt, J.) after finding the fact that 
the oodioil alleged to have been made on the 6tb February 1831, bad not been 
executed with disposing mind, referred to the question of undue influence as 
follows:— 

“ In the case of the Earl of Seflon v. tlopwood, 1 F. and F., 579, tried at Liverpool in 
ld6S, Mr. Justice CSEBSWELL in directing the jury as to the law said : * The subject of wills 
procured by influence has been a good deal discussed of late years, and 1 think that the law, 
as at present understood, has somewhat modified the earlier opinions on the subject. I take it 
that in order to invalidate a will on the score of influence, it is not sufficient that you should 
think the testator has been persuaded into making a will of a particular kind, that he has 
been persuaded to benefit this or that person to a certain extent. It must bo an influence 
depriving the party of the exercise of his judgment and his free action ; it must be such an 
influence as induces you to think that the will when executed is not the will he desires to 
execute, that he does not benefit the parties whom he would wish to benefit, bat that he is 
doing that which is not his desire, and, therefore, not his will.' 

[U] “In a case tried before Mr. Justice (afterwards Lord Chief Justice) EBLE in 1867, 
Lovett V. Lovett, 1 F. and F., 581, he said : * The law bearing on this subject is nneontested: 
, . , , undue influence is the control of another will over a person whose faculties have 

been so impaired as to submit to the control of such other person, so that the party making 
the will has ceased to be a free agent, and has adopted the will of the controlling party.’ 

“In HaXl V. Hatt, L. B., 1 P. and D., 481, which came before the Court of Probate in 
1868, Sir J. F. WlLO (now Lord PBMZANCB) directed the jury on the question of undue 
influence thus: ‘ To make a good will a man must be a free agent. All influences are 
not unlawful .... But pressure of whatever ebaraoter, whether acting on the feats 
or the hopes, if so exerted as to overpower the volition without oouvinoing the judgment, is a 
species of restraint under which no valid will can be made. The importunity or threats, 
snoh as tiie testator has not the courage to resist, moral command asserted and yielded to 
for the sake of peace and quiet, or of escaping from distress of mind or social discomfort, 
these, if carried to a degree in which the free play ot the testator’s judgment, discretion, or 
wishes is overborne, will constitute undue influence, though no force is either used or 
threatened. In a word, a testator may be led but not driven, and his will must be the 
offspring of his own volition and not the record of some one else’s.’ 

“ TPtnprovs v. TFtnprotM, 11 P. D., 81, was decided in the Oourt of Probate in 1885 
Sir JAIIBB MAMNBH, the President, in addressing the jury, said: ‘ I must ask your particular 
attention to the expositioh which I am about to give you of the law upon this subject of 
undue influence, for 1 find, from now a long experience in this Court, that there is no subject 
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npon whioh then is a gnater miMppnbeneioD.* Then after giving several illustrations he 
said: ' To be undue influenoe in the eye of the law there must be, to sum it up in a word, 

ooereioD .It is only when the will of the person who becomes a testator is coerced 

into doing that which he or she does not desire to do that it is undue influence.' 

“ A similar rule was embodied in the ‘ Indian Succession Act ’ (X, 1865), section 48 of 
which enacted that * a will or any part of a will the making of which has been caused by 
fraud or coercion, or by such importunity as takes away the free agency of the testator is 
void.' And see Illustrations i(E), (F) and (Q)]. It is admitted, however; that the Succes¬ 
sion Act does not apply to the will or codicils ot Sir Tharia Topan who was a Khoja 
Mahomedan, section 331 of that Aot stating that the provisions of that Act shall not apply 
to intestate or testamentary succession to the property of any Hindu or Mahomedan. 

“It was enacted by the Indian Evidence Aot (I of 1873), section 9, Illustration A, 
adopting the English law on the subject, that where the ques-[88]t]on is whether a given 
document is the will of A (the same rule would be applicable to a codicil) the state of A's 
property and of his family at the date of the alleged will may be televent facts. 

“ Such facts are in the present inquiry in my opinion relevant and material, as likewise 
ate the testamentary disposition which Sir Tharia had already made by his will and his first 
two eodioils the genuineness and perfect fairness of which were not questioned." 

The Judge’s oonclusion, after considering the evidence, was that the third 
and fourth codicils had been madu under the undue influence of Janbai; and of 
these, as well as of the fifth, probate was refused. 

From the decree of the first Court Janbai appealed, with the result that 
the above decision was reversed. The appellate Court (Sir C. Sabgbnt, C. J., 
and Farran, J.) found that the testator knew and understood the contents of 
the fifsh codicil, which he executed on the 6th Febiuary 1891. And they found 
that all the three codicils, no less than the two that were undisputed, had 
lieen made by the testator of bis own volition, free from any undue influenoe. 

Fakkan, j., observed that as to the last codicil he had not come to the 
opinion of its having been duly executed without considerable doubt and hesi¬ 
tation. As to this codicil, and its execution, he gave weight to the testimony 
of Merwanji, the medical man in attendance on the testator. All the testa¬ 
mentary papers were, therefore, admitted to probate. 

Moosa Tharia Bhai, the eldest son of the testator, died in 1893. An order 
was made for the admission of this appeal on the 8th August 1894, and his 
representatives were the apiiellants on this record. 

Sir Robert Reid, Q. C., Mr. J. Jardtne, Q. C., and Mr. Bargrave Deane, 
Q. G., appeared for the Appellants. 

For the appellants it was argued that the decree of the first Court was 
right, and should be restored. The two main points, on which the evidence 
was referred to, were the state of the testator at the time when, on the 6th 
February 1891, according to the respondent’s case, he exeeuted the codicil of 
that date, and the question of ibe exercise of undue influenoe over him by his 
[ 28 l wife, in regard to the third, fourth, and fifth codicils It was submitted 
that, on tlie balance of the evidence, the greater weight should be given to the 
finding of the Judge who had had the witnesses before him ; and the following 
were some of the points in the argument. Neither of the judgments in the 
appellate Court adverted to the sum of Bs. 50,000 having been given by the 
last codicil, and to the evidence as to the way in which Janbai obtained 
Bs. 20,000 from the firm. Yet that transaction threw considerable light as to 
the terms on which the husband and wife were. Stress was laid on the testa¬ 
tor’s letters to his son Moosa, complaining of the conduct of his wife towards 
him, especially of the letters of the 16th January 1890,*and of the 10th Angost 
1890. The letters written by or by the direction of Sir Tharia to bis son 
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Moobu, stabing how he was breabed by his wife, were' cogent evidence to prove 
that his wife carried her ioilaenoe to the extent of coercing hjm, and that be 
was not a free agent in the matter of the three later codicils. The testimony 
of witnesses as bo bis condition on the evening of the 6th February 1891, 
showed that he was then too ill bo have been of sound and disposing mind or 
to be capable. And it was improbable that in his weak state he should have 
undertaken, of free volition, to carry out an alteration, the evidenee having 
shown that his previously expressed intention was not to leave the boose 
to Husein. 

Sir Edtoard Olarke, Q G., and Mr. J. D. Mayne, for the Respondent, 
argued that the judgment of the appellate Court should be affirmed. No 
evidence bad gone the length of showing that any one of the three contested 
codicils had been obtained from the testator against his own judgment and 
inclination by the coercive influence of .Tanhai. The'argument that there had 
been undue influence rested mainly upon two views : the first was that the 
wife was of a resolute character, capable of 'nfluencing her husband whenever 
she chose, and that this power she had exercised; the second was that the 
codicils themselves could only be accounted for by taking it that this influence 
had been brought to bear, inasmuch as the dispositions were just what the 
wife had wish'ed to have made. Against these views must be set the fact that 
the previous testamentary documents, which C24j were undisputed, tended 
the same way; yet it could not be doubted that they spoke the free and 
uninfluenced mind of the testator. The will itself showed not only the strong 
affection of the husband for his wife, but the confidence which he reposed in 
her judgment and integrity. 

And so late as the 2ist July 1889, it was clear that her influence did not 
prevent her husband from making, independently of her wish, provisions that 
he thought proper. Taking the codicils separately, there was nothing in his 
providing in the third codicil that the wife’s statement should be accepted as 
to what was. or was not, to be taken to be her property of the articles left 
at Zanzibar. Nor in the fourth codicil, which only converted her life estate, 
in two pieces of property with remainder to hei own children, into an absolute 
estate Nor in the fifth codicil, devising a house to Husein. was there any¬ 
thing to show undue interference or coercion Nor was there any improbabi¬ 
lity in the testator’s having given, of his free volition, in the fifth codicil a 
further legacy of Bs. 50,000 to Janbai, when his sons were to take everything 
that was not otherwise bequeathed. As to the evidence afforded by the letters 
to Moosa, there was the possibility that the testator was endeavouring to make 
the least of his intention to favour his wife, without there being any real 
reason why he should so write. Fur more than one reason little weight should 
be attributed to the statement by Sir Tharia in the letters of the 16th January 
1690, and of the 10th August 1890, as to his wife’s conduct towards him. In 
regard to the testator’s state on the 6th February 1891, and the oodicU 
propounded by the widow as executed on that day, the evidence had established 
that the testator was of sound and disposing mind at, and before, its prepara¬ 
tion and execution, and that he understood and assented to its contents. 
Upon this point the appellate Court believed the evidence of the medical 
attendant, who had not been in any way discredited. 

Afterwards, on the 7th April following, their Lordships’ judgment was 
delivered by Lord HobhoQM. 

Sir Tharia Topan was a native of Zanzibar and the owner of a large 
meroantile business oarMed on in that island and in the city [28] of Bombay. 
He resided in Bombay for some years and managed the business there, while his 
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eldest son Moosa managed the business in Zanzibar. He belonged to the sect 
called Khojas, being Mahomedan in religion but observing Hindu customs as 
regai'ds their property. In the year 1886 he made his will. He had then a 
wife named Janbai, who is the present respondent, and who apparently belongs 
to a family of Shtya Mahomedans. He bad also eight living children, three of 
whom were bom of a former marriage and were of middle age. The other five 
were children of .Janbai, and were much younger. Later in the same year, 
when another son had been born to him, he made a codicil to his will, and in 
the year 1889 a second codicil On the l2th January 1890, he made a third 
codicil. On the 1st November 1890, he made a fourth codicil. On the 6th 
February 1891, a document was prepared which is propounded as a fifth codicil. 
On the 9th February 1891, he died. His executors were the respondent Dame 
Janbai and his eldest son Moosa. 

On 23rd of July 1891, the widow Janbai petitioned the High Court of 
Bombay claiming probate of the will and the five codicils. Moosa opposed her. 
As regards the will and two first codicils there was and is no dispute; but 
Moosa contends that the thiid and fourth codicils were obtained from the 
testator by the uuluo influence or coercion of Janbai, and that the fifth codicil 
if signod at all by the testator was signed when he was unconscious. Those 
are the issues now before their Lordships. They were decided in favour of 
Moosa by Mr. Justice BaTLKT at the trial, and against him by the Court of 
Appeal. Ue is now doad, and bis executors are the present appellants. 

As regards the third and fr>orth odioils, their Lordships cannot say that 
the case when once cleared of a multitude of rather unimportant details presents 
much difficulty. Moosa’s contention is that in the course of the year 1889 the 
testator hooame very infirm in health, and that in particular his eyesight was 
BO much impaired as to make him very dependent on others; that Janbai was 
a woman of superior abilities and great force of character; that she acquired 
constantly increasing dominion over the testator’s mind ; and that she used it 
to obtain from him a constantly [26] increasing amount of benefit for herself, 
which it is extremely improbable that he would have given her of his own 
accord. To support this case there are produced letters written by the testator 
to Moosa containing some bitter complaints about his wife and lamentations 
over his own weakness. 

The most emphatic of these letters is dated the 16th January 1890, 
four days after the date of the third codicil. It is written in Gujarati and is 
translated as follows:— 

" To tbo chiranjiv (long lived) Mooeabhai Tbaria—to wit. 

“ Yoar bbabhi has been exeroising great aulum (oppression}. I have been much distressed 
(at It); what can I do ? There is nothing I can do : papers (or writings) are prepared and 
brooght (to me) and (she) focoibly takes my signatures (to them). A paper about tbs 
(hoasehnld) things and articles at Zanzibar having now been prepared and brought (she) has « 
forcibly obtained my signature (to it). Consider that paper as null. And if I should not 
give (my) signature, I feel danger to my person (or life), and as to whatever money she draws, 
if I should speak (and raise an objection) thereto she creates a noise (or bustle). I have been 
made very miserable by your bbabhi. If God should call me over, I shall be freed from her 
perseontion. T write and leave thu letter, but 1 cannot read it, I cannot now endnre the 
disgnst (any longer). Your right is great, but there is great perseontion from her. The 
16th January 1890.'* 

A second letter is dated the lOth August 1820. It is of great length 
referring mostly to the affairs of the firm and showing no lack of oapeoity for 
ths business in the testator. The most important passage is as follows:— 

*' And the inward reason of (her) giving the annoyance to ihe ie that the wanted me for 
the benefit of my youngest son (by her) to give (i.e., convey) to my (said) son the two large 
% 
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imaoMable ptopertiaa ivlilAh am Bitoatedi in Bombay Bnd t&a one (or) two large immoveable 
propectieB whioh are Bitnated in Zansibar. I did not care for her and did not give 
eenvey) my aaid properties in writing (to her) and*BhalI not give (the same) in writing either. 
On the contrary I told her that I have not even privately given in writing anything to the 
ddeat son who is entitled to a greater (share). She then remained &lent; never apoka 
abont it again." 

Another letter is dated the 5th November 1890, four days after tho date 
of the fourth oodioil. It does not meotiou that codioil, but it refers apparmtly 
to the same incident mentioned in the letter of August on which that cc^cU 
has a bearing. 

[87] Taking first the suggestion of violent improbability, it is necessary 
to see what the codicils aotuallv do or purport to do. The third codicil is con¬ 
fined to chattels belonging to Janbai, who appears to have had considerable 
property of her own. This is acknowledged briefly in the will. The oodioil 
appears to do exactly the same thing, only with more specific reference to 
places of deposit, and with an express acknowledgment that the testator is 
bound to restore the articles to her or to make good any loss. The oodioil 
then goes on to say that his executors shall be bound likewise, and that Janbai’s 
assertions shalljie conclusive on the subject without any evidence or proof. 
Such a provision is no doubt, if literally applied, calculated to confer a power 
open to great abuse. But it is clear from the will and otherwise that the 
testator had a very high opinion of his wife; probably the idea of her making a 
dishonest use of her powers would not occur to him, or if it did be may very 
conceivably have thought that such a risk was less in amount and less dangerous 
to his estate than the risk of quarrels over a number of detached articles. 

The fourth oodioil deals with property given by the will to Janbai for life 
and afterwards to her sons. It is not quite easy to understand it, either with 
regard to the property it comprises or to the interests it confers, and it is not 
necessary to give any opinion on those points. The moat adverse construc¬ 
tion to Janbai for the present purpose is that whioh ascribes the greatest 
amount of increased benefit to her On that construction the codicil gives to 
her an absolute interest in a block of buildings and adjacent ground at Zan¬ 
zibar whioh the will gave to her and her sons ; and it also adds to the gift 
another building lately joined on to the block. This addition is valued by 
Moosa at Bs. 65,000. It may be observed here that the estate is valued at 29 
lakhs at the lowest, and another account makes it of much greater value— 
somewhere about 40 lakhs. 

The result is that in the third oodioil their Lordships oadhot find any such 
improbability as should induce a Court of Justice to lean favourably towards 
the other evidence brought to show undue influence. In the fourth oodioil 
they cannot find any [28] improbability at all; indeed the gift of the adfted 
building seems a highly probable one for the testator to make. 

The general evidence brought to show Janbai's dominion over her bus- 
band is loose and vague. He was in failing health ; he was qearly blind ; she 
was a woman of great force of character and will, apt to show temper when 
thwarted ; very constantly with the testator, and conversant with his propm-ty 
and with the affairs of the firm. The testator wa^' of parsimonious habits, his 
wife was fond of what he thought undue display, and by her expenditure 
goaded him sometimes into expressions of anger and complaint. It is hardly 
Worth while to pursue this class of evidence into further detail. If there h 
not evidenoe to show coercion in the special matter of the codicils, genera' 
asswtions of the wife’s* commanding character and the husband's weakness 
and of wrangling abont expenses, go for little. 

4 ( *4 ■ 
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If indeed it could be shown that the statements m the lettei of 16th 
Januaiy 1890, were true. Moosa’s case would be oained along way On 
that account a serious attack is made on the genuineness oi the letter There 
areceitainly soijae considerations relating to its writei’s infirmities, to its 
contents, and to its pioduction by Moosa, which are calculated to raise doubts, 
and the Oourt of Apneal on these giounds came to the conclusion that it 
would not he safe to lely upon it On the other hind Mi tlustice BaTLEY, 
wbg presided at the trial thought that the exteinal evidence placed the 
genuineness of the letter bevo id dispute Moo« i received it b\ post, and of his 
truthfulness the learned ludge had no doubt Earul saw it before it was sent, 
and posted it He was a confidential man of business in the service of the 
testatoi fot twenty foui yeirs, ind wismunim oi head manager of the Bombay 
branch for ten years Ho was not shaken in ctuss-examin ition and he impressed 
the presiding Judge verv favourably as a witness The legal advisei of the 
sons in Zan/tbai thought ho saw it in the summoi of 1890 Several peisons 
familial with the testatoi s handwriting deposed to it and the ludge was quite 
satisfied on that poir t 

Then Lordships would hesitate tnudi before ovot ruling a conclusion 
so foiined on uiount cf ditficultius moie ot less [29] conjectural the 
more especially as the conttarv coiiolusion implies an iccusation of eliboiate 
oonspirioy poijmv and ingen igainst ICoosi andl'arul two peisons ol high 
oommerci il position ind of otheiwise nnhlomishod chaisctoi ill toi a most 
inadequate temptation considenng iho magnitude of che estate and the small 
amount ot gam winch could be oHected in Moosa s sh ire of it by such a letter 
They may, however content themselves witli assuming the genuineness of the 
letter, because it does not atlect the tesult ol then judgment 

Tho third codicil wau piepared by Mi Siyani, asolicitoi ot the first rank 
ID Bombay and the testatoi s confidontiil legal advisei It was ptepiied as 
eaily as August 1889 on the testator s own instructions , and a declaration 
of trust to the same effoLt wis prepaied at the same time Thete was delay 
in Its exeoution heoauso the toscator was expecting the knighthood actually 
conferred upon inm at the beginning of 1890 and he wished not to execute the 
doouments before that time, saying that Ins sous might not like it, ind might 
do something to piejudue him Tanhai was opposed to the delay, but his vvill 
and nut hors earned the day The execution oi the documents was effected 
ID the regulat way of business by Sayani it his own oiboe Janbai though 
with her husband, took no pait m the instructions ot duiing the execution 


Ray am s evidence must be taken as giving the exact truth of the case so 
fat as he saw it, and there is nothing beyond the intrinsic nature of the dis 
position (whioli has been before ohsorved on) to suggest iny other oonclusiou 
than his The testator s statement that his wife came and forciblv obtained 
bis signature is not true P may be that bis brain was clouded for the 
moment, it may be, as the High Couit suggests, that he wished to excuse 
himself to his sons it may he, and is perhaps more probable, that something 
had ooouned to throw him into a state oi irii^ation not uncommon with strong 
men whose powers arc decay ing, and that he vented it in exaggerated and 
unjust complaints against his wife Whatever the cause, Ins letter is clearly 
contrary to the pi oved facts of the case 


The two later letters have refeience to the dispositions of the fourth 
codicil Savani indeed was not employed in that business, [80] but Fazul, 
f who has in the mim given evidence against the codieils, shows how it was 


executed By order of the testator he prepared a draft dictated by Janbai. 
Dbe draft was copied by Mohonlal, the cashier of the firm. He is a witness 
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who baa in the main given evidence against the codicils, and he is a witness 
commended by Mr Justice Baylet It was read over to the testator, signed 
by him, and attested by Eazol There is no evidence of any pressure, and no 
improbability (as before observed) in the dispositions Even if the two letters 
had contained allegations of coeicion by Janbai, it is seen bv the previous 
letter of January with what caution they should be received But the effect 
of the letters is rather to show that the testator held his own against some 
importunities of his wife According to that of August, she wanted a convey¬ 
ance " in Wilting ” (appaiently by deed ini&r titvos) to hei youngest son. 
According to that of November, she wanted a Mahomedan wife s share " in 
writing ’ The testatoi refused in both cases , saying in the first case that 
he had not even given anything in writing to Mot sa himself, upon which she 
remained silent, and in the second c ise that what she asked was not the 
custom among the Khojas, and that he had made bis dispositions by will 

The result is that their Loidships agree with the Court of Appeal that 
there has been no undue luffuenoe, ind that the third and fourth codicils 
should be admitted to pioof. 

The fifth codicil presents questions of much gieatei difhculty It bears 
date the 6th February 1891 It consists of hve clauses The effect of the 
first 18 to give t^ Tanhai’s youngest son Mahomed Uusein, a boy of six years, 
a pioporty of consideiable v due in Bombay, piobably one of the properties 
referred torn the lettet of August 1890 The effect of the second clause is to 
recognise a draft of Bs 20 000, lecently made by Janbai fioin the funds of 
the firm, and to give her Bs 30,000 in addition The other tbieo clauses 
relate to her sepuate propoity, and thoir effect need not be consideied The 
codicil IS attested by Fa.iul, b\ Bi Merwau]i, who was in habitual attendance 
upon the testatoi, and by Abdula, a Bombay merchant whose daugbtei was 
then betrothed to Janbai’s son 

C81] It must he admitted that there is much impiobabihty ui these dispo¬ 
sitions, as to both of \hich the ovidonoe leads to the belief that they weie 
conlraij to lecently expicssed wislios of the testatoi But tlioir Loidships do 
not follow this point into ditaii, hecauso the \ ihchty ul the codicil depends not 
upon piobabihties but upon the ciicumstances attending its execution 

Foul witnesses, being membois of oi connected with the family, give 
evidence to Buppoit it, viz. Tanbai hcisell, hei two daughters Kat/ibai and 
Fatmahal, and Abdula, tlie ittostiug witness J mbai’s account is that on the 
Gth Febiuaiy between 10 and II a m the testatoi told Fazut to make a diaft 
and gave him mstiuctions The diait was tair copied bv Mohunlal and 
read ovei to the testator, he was then assisted to sit up, and so signed the 
codicil, only when bis hand was sliaky, Fazul put his liand on the pen Theie 
woie piebont, besides herself, Fa/ul, Baudi Ah, Br Merwauji and Abdula. 
She had never asked the testatoi loi the Bombay propoity, oi for the money. 
She did not tike any paiL m giving iiistiuctions foi the codicil To that denial 
she firmly adhered Katrihai tells the same stoiv, only adding that the 
signature took place about a quaitei oi half pastfoui Fatmabai substantially 
agieas Abdula says that he attested the codicil between 2 and 1 P M Bailier 
in the morning, between H and 11, the fesUtoi told him that he was giving his 
bungalow to Mahomed Husein As to the exact mode of signature he agrees 
buhstantially with the utherb \bout the instructions <ind loading to the 
testator he knows nothing 

So far the bistory is plain enough But the statements of the family wit¬ 
nesses are at variance en impoitant points not only with those cf the testators 
servants including thh attesting witness Fazul, but with those of the third 
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attesting witness Dr. Merwanji. This gentleman is so important a witness 
that Mr. Justice Fakram says the whole case for the codicil rests on his 
testimonv. That learned Judge entioely disbelieves, as did Mr. Justice B VTLBY, 
the evidence of the family witnesses; and at this bar the rospondent’s counsel 
treated that evid^jnee not a support but as a hindrance to his case. In estimat 
ing the effect of Merwanji’s evidence it must be borne in mind that the hour 
ot signature is very important, because the testator’s [32] strength steadily 
deteriorated throughout the day. Dr. Bhalohandra, a medical man of good 
position who was called in on the 5th, tells us that on the 6tli he paid five 
visits. On that day he believed the testator would die lIis temperature was 
102° on the 5th. rose to 103° at 3 o’clock on the 6th, and may have gone to 
101°. Merwanji tells us tlnit his temperature was 102° in the early morning 
of the 6th, in the afternoon (about 5 o’clock) 103°, and between 7 and 8, after 
Bhalchandra’s visit, 101° minus 2 points 

Merwanji went away to his dispensary in the afternoon, and after his 
return was called into the room whore the testator was. Thou he gives the 
following evidence as to the codicil: — 

“I soomy attestation. 1 saw the testator oxceuto it. .\flcr my nilurn at ^ pist 6 I 
Was called into the room where Sir Thana Topan wad. 

“This duoumeut w.i^ being dictated by Sir Thana. A Gujtrail mchta was writing. It 
was dictated by Sir Thtna to Faaulbhti, who wts making a rough draft. Only the first 
clause was dictated by Sir Thariu T»pau. Then Sir Thana Topan, who was lu fever and 
exhausted, told his servants to lot him lie down un his bod. 

“ Then Lady Janbai dioUted the last four clauses. Sir Thana beard her do so. 1 did 
^ not hear him make any objoetion. A fair copy was made friim thorough draft. It took 
about an hoar to write a fair copy. When the fair copy was made, Sir Thana Topan was 
made to sit up in his hod and sign the ftir copy. I don’t remember if the fair copy was 
read over to him before it was signed. 

“ Ilo was told that it was. Ho only held out his hand for a pen. 

“ He was blind and so very weak and his hand was vory shaky. The pen was put into 
his band, but ho was not able to sign. Faznl Mahomed caught hold of his hand along with 
the pen and signed. After ho had signed it was attested. 

“ At the time this was done the testator was in a conscious state ; at the same time he 
had a little high fever. A little above 103o. 

* As long as he dictated the first olanse I thought he understood it. I noticed no change 
for the worse from the time ho ceased dictating to the timobe executed the fair oopy. 

“ Siioiug he tried to get a pen 1 think beseemed to undorstand what he was doing when 
he executed the doeutnent. 

“ After the first clause was dictated be fell hack exhausted. Ue did not speak from that 
time till after the document was executed and attested.” 

[88] In orotS'examinaiion I e says ’ '* 1 asked him how he felt off End on 
during the day. That is all I asked him. Sometimes he would say 'So so, * 
sometimes he would only nod. That is all I heard him say during the day 
except dictating the codicil. Except when at my dispensary, 1 was in his 
room the whole day and evening.” 

Dr. Bhalchandra says he spoke to the testator on the evening of the 6th. 
” His answers were rational and connected. I believe be was at that time in 
a fit condition to make his will.” But in cross-examination it appears that his 
only conversations with the testator were to ask him, " How are you ? ” when 
H he sud “ I am not feeling well ”; and to ask about his appetite, his sleep, and 
his cough; and “ it was from these conversations that J say I believe he was 
mskh hie will.” No^iil ie obViotie that a sick man may well be able to 
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answer simple questions about the state of his body and yet be quite unequal 
to the effort of making new dispositions of his property. 

Yet another dootor gave evidence, one of high standing in Bombay, not 
specifically as to the codicil, but generally as to the testatoi's health. Doctor 
Bahadur]! says that he in company with Bhalchandra visithd the testator on 
the 5th, and again visited him on the 6th, when he describes him as being in a 
state of seniistupor. But this gentleman does not keep memoranda, and 
reasons are given for thinking that be may be mistaken as to the days of his 
visits. The other two medical men say that he did not come before the 7th 
and it is admitted on all liands that after the 6th the testator was quite in¬ 
capable of attention to buBina-<s. The first Court expresses doubts on the 
disputed point, and their Lordbhips think it bafor not to rest weight on 
Bahadurji’s evidence. They would pass it over without further remark, but for 
an incidental result of the view taken by the Court of Appeal. The learned 
Judges there think it so clear that Bahadurji was not present on the 6th, and 
that everybody must remember the day on which he first came, that they have 
wholly discredited the testator’s seivants, three witnesses strongly relied on 
by Mr. Justice BaYLEY, mainly on the ground (which as regards Faaul does 
not exist) that they asetibe Bahadur]I’s visit to the 6th Nobody imputes 
uin thing worse*than mistake [34] to Dr. Bahadurji, and it seems to their 
Lordaiiips that even if the oilier witnesses are wrong in their dates, tnere is 
no ground lor ascribing to them deliberate poijurv so as to vitiate their 
evidence in every point. 

The first of these witnesses is Faxal, the munim. His storv is to the 
following effect. Between 4 and 5 in ibe evening of 6th, Janbai told him that 
the testator wanted to give the bungalow to her younger son, and a sum of 
money to hersell. Ho made a diafb trom her insbuctions, and dictated it to 
Mohunlal. The fair copy was executed between 7-30 and 8. While it was 
being executed, Merwanji came ir. The draft was not read to the testator, but 
Mobunlai read the fair copy to him. As to the testator's bitting up, his in¬ 
ability to sign, and the guidance of his hand, he gives much the same account 
as that of Merwanji. The testatoi, he bays, was held U]) by Janbai on one 
side and Bandi Aii on the other. Then he says again that when the signature 
was being made, Merwanji came in, and adds that at Janbai's lequest he put 
his attestation. He was asked no quebtions on his statement about the 
arrival of Merwanji. He says nothing about the visit of Babadurji. 

The next servant witness is Mohunlal tlie cashier. On the 6th he went to 
the bungalow in the forenoon with Faxul and waited till between four and five, 
doing uotbing. Then Janbai gave him a draft in Fazul’s handwriting, which 
at her request he copied. At 7 30 or 8 he with the ethers went into the 
testator’s room. As to the oircumstaiices of the signature he gives an account 
not materially different from the other witnesses, except that he says the 
document was not road over befuie the signature. Meiwanji, he says, came 
iuto the hall after Fazul had attebted, and was not in the testator’s room 
while the codicil was being signod. “ When I went out of the room, I saw 
Merwanji; he had just come. The lady asked him to sign, be said nothing, 
took the pen and signed at once.” Ho was not asked any further questions 
on these points. He mentions tho visit of BahaJurji about 6 o'clock ; this 
was stated iu cross-examination, apparently without remark on either side 

The third servant witness is Bandi Ali, who had been employed upWe^rda 
of twelve years iu one of the svle departmeutb of [8S] tlie business. Jn the 
morning of the Gth he By Janbai’b order telephoned for Fazul und Mohunlal to 
come with the oabb-book. He took no part in preparing the codicil, but saw 
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the others — Janbai, Fazul aud Mohunlal—consulting and writing. The part 
he took in the signature was to help Janbat m making the testator sit up. His 
account of that act is rnucli the same as the other accounts, he thinks the 
document was not read ovet to the testator, because he was not in a state to 
undei stand it He saw Morwinji when Fazul was making his attestation He 
speaks to visits of Bahaduiji on the 5th and 6th On neither of these points 
was he asked any fuitliei questions 

Ml Justiro Barley sa\s of those thiee witnessos '*they impiessed me 
vacy favouiabl> >>\ thu manner in which they gave thou evidence." and that 
‘ then ovuienoo wa-t not 111 ilie least shiken on cross o&amination, though 
dihcring in details is tiulhiul witnesses sometimes do Indued on a careful 
exurnination ot thi leoid than Lcidships oatinut had any matter of impoitance 
in which these witnosses cunti idict one anothoi except as to the leading 
ot the codicil hetuis signatuio an impuitiot matuer no dbubt, but one on 
which it IS quite conceivahio that the memoiy might get confused lu 
recalling tiansactions winch fiom hi at to list occupiel some hours 
Even Di Maiwanii, who says he was piesent from the beginning of tho 
instiactions foi tho codicil down to its execution, cannot lecollect whethei it 
Was read ovei or not In fact this contradiction, though it has been much 
dwelt on in aigument hoio was exileutly thought little of at the time Not 
one of the witnesses was piessol abcutit, and it istiettodby the Judge as one 
of those dibciepaui les which Ull rathei in fa\out of ihsn against tho vciacity 
of witnesses Noi is it assigned by the Gouit ot Vppaal as a reason foi dis¬ 
crediting the witnesses They dwell shgiitly on the position ui the witnesses as 
servants of the him and, therefoie piesumably favourable to Moosa, but mainly 
on tho btatemoutsol Mohunlal and B iiidi Ah with rospact to Bahadurji’s visits 
Now, assuming in lanbii s favoui that these sbatemmts were not according 
to the fact, thme is notliing to show that they weie made with any intention 
to deceive, ui thit any puticulir importance was attiched to them 
at the time They [36] rome into the naiiative quite casually, as it would 
seem, ind thev weio not tO'>to(l hv i.ny questioning If Bahadui]i himself 
might innocently fall into 01101 about the date of hia visit, much more easily 
might those who only piotossed to have seen him in the house In their 
Lordships’ ludgmeot no ground his been shown for throwing the evidence of 
these three witnesses out ot the case 

If the evidence in question is held to he an accurate account of the events, 
there can ho but one coiiclusmn, oiz , that when thetestatoi k hand was mode 
to sign tho codicil lie was hopolossh incompetent It it is taken only on a level 
with othei evidence, is coming from men intending to speak the truth, but 
liable ) eiLor and tuhiect to oiiection fioiii other quarters then the evidence 
mubt be balanced What is tho nvidenco for the codicil That of the family 
witnesbos, seeing how it was tita'cl by the Couits below and by the lespond- 
ent’s counsel here, mai be put out ol the question for this puipose The 
slight lalue of Dr Bhtlchaidias evidence has been shown before There 
remains Dr Moiwinn ind then Ijordships agree with Mr Justice FarRAN that 
if the codicil IS to he sup])oitod at all, it mast be on his evidence alone 

Di Merwanp is a man in good position and with no apparent cause of 
bias except ^e fact th it he ittesle i the codioil. Though there are some 
inexphcable contiadictions between him and other witnesses on more 
points than one, nc eiu has imputed falsehood to him. Supposing him to be 
right on each of the disputed points, thocibu amounts to this that the testator 
was m a btato of high lever aud of extreme and increasing weakness, that he 
was strong enough to dictate a b’ause, that he was then exhausted, fell back, 
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and never spoke again till after the signatnre; that bis wife dictated the rest, 
he making no objection; that some time (an hour or so) afterwards a fair copy 
was brought to him to sign; whether it was read over to him or not the 
witness cannot say ; that he held oat his hand for a pen as the^witness thought; 
that he was not able to write; that he was made to sit up and his band was 
guided: that his holding out a hand for a pen when invited to sign made the 
witness think that be understood what he was doing at the time when he 
C87] executed the document; that the witness had no communication with the 
testator all day except to ask him oiT and on how he felt: and to raceive for 
answer a nod, or the expression “ so, so and that the testator said nothing 
else the whole day except to dictate the codicil. 

l^owthe great importance of Memanji's evidence consists in his statement 
that the testator dictated the first clause of the codicil If that is laft out, bis 
acoo'int is that of a man who had all day been declining in power and had 
become at length wholly incapable, too exhausted to speak, to sit up, or to write; 
this too being his last effort, for it is not suggested that he was afterwards of 
capacity to act, and it is that circumstance wliich caused so acute a controversy 
over the dates of Bahadurji's visits. Supposing that the testator’s dictation is 
accepted as clearly established, there is still the interval of an hour between 
that act and the signature, during which ho did nothing hut hold out his hand ; 
and the evidence, to put it at the highest, still loaves open the inference that after 
he sank hack exhausted he was not capahlo of a testamentary act. 

If then Menvanji’s evidence stood absolutely unimpoached, it would hardly 
support the respondent’s obligation to prove that the testator was capable. 
But so far from being unimpeached, on this point Di. Mcrwau]i is in fiat con¬ 
tradiction to every one of the seven other jiersons who havo given evidence 
bearing on it. The evidence of the family witnesses may lieuntrustwcrthy. But 
it is imiiossible to shut our eyes to the fact that Janbat herself, supported by 
her daughters and her intended son-in-law, tlatly denies all participation in the 
instructions for the codicil, and gives an account ot its preparation in u different 
way and at a different time ol day. And it is very difficult indeed to believe 
that so intelligent a lady would have committed herself to such statements, if 
all the t'me she had in her mind the consciousness that, m the presence of Dr. 
Merwanji and (as he says) of Abdula and of two out of three servants, she had 
taken the prominent part, equally im}) 0 ssible to mistake or to forget, of dictali- 
ing the greater part of the codicil out of her ow n head. Tlioti comes the evidence 
of the three servants, as to which their Lordships havo already given reasons why' 
they cannot acquiesce in its [38] summarv rejection by tho Court of Apiieal. 
That evidence leaves it very doubtful at what point of the proceedings Merwanji 
came upon the scene ; hut except in one respect, viz., whether the fair copy 
was read to the testatori it is quite clear and consistent as to the mode in 
which the codicil was prepared and signed. Dr. Merwanji was, with intervals 
of visits to bis dispensary, about the house all day ; and it may be that, having 
heard much conversation he has not kept his memory clear about that anxious 
time. But whatever may be the explanation of his evidence, it is quite unequal 
to bear the weight of proving a due execution of the codicil. Their Lordships 
cannot accept it as giving a correct account of what happened; and they do not 
see their way to depart from the decision of Mr. Justice BAYLE^^in accepting 
the account of the three servants as substantiallv onsistent and correct. 

The first Court decreed probate of the will and first two codicils and ordered 
the plaintiff (Janbai) tojpsy costs of suit. The Court of Appeal varied that 
decree by pronouncing in favour of all five codicils, and by ordering all costs to 
be paid out of the testator’s estate. Their Lordships bold that the decree of 
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the appellate Court shouM be varied by ordering that the fifth codicil should 
not be admitted^to probate, and quoad ultra affirmed. They will humbly advise 
Her Slajesty to this effect. As to the costs of this appeU, each party haa 
succeeded on a substantial point, and has failed on a substantial point; and 
their Lordships follow the usual course by directing that they shall bear their 
own costs. 

Appeal allowed : deeree oaried. 

Solicitors for the Appellants: - Messrs Brown, Rtnqroae and Liqhthody. 

Solicitors for the Hespondent:—Messrs. Payne and Lattey. 

HOTBB 

[ Beo also (1907) 11 O. C., IO 2 '; (1909) 110.C., 295 ) 

[89] APPELLATE CIVIL. 

The 10th March, 189G. 

Present: 

Sir 0. Parran, Kt., Chikp Jostick and Mr. .Justice Parsons. 

Tulaji Fatesing Baje Bhosle.(Original .Tudgment-debtor) Appellant 

versus 

Balabhai Lakhmiohand.(Original Decree-holder) Bespondent.* 

ExeeuUon — Attachment—Allowance payable through post offi^ —Attachment of 
money in hinds 0 /public oUicer—Anticipatory attachment—Oivil Procedure 
Gode {Act XIV of IH82), Sec. 272, Sch. 4, Form 142. 

Sootion 272 ul tho Civil Procoduro Code (Act XIV of 1882) docs not allow of an anticipa¬ 
tory attachment of money expeeU'd to leicb the hands of a public officer, but applies only to 
moneys actually lu his hands. 

Second appeal from the decision of W. U. Crowe, District Judge of Poona, 
confirming the order of Bau Bahadur N N. Nana vat i, First Class Suboi’dinate 
Judge, in an execution proceeding. 

The appellant Tulaji Fatesing was in receipt of a monthly allowance of 
w. 500 from the Akalkot State. It was paid to him at Poona through the 
post office there. The respondent (plaintiff) obtained a decree against Tolaj! 
in the Court of tho First Class Subordinate Judge oi Poona, and in execution 
attach ^d, by a prohibitory order du-ooted to the Post Master, Bs. 300 out of 
tho allowance. Tlie prohibitory order was issued on the 6th April 1895, and 
was received by the Post Masher on the 8th April, lie received the money 
order on the iSth April. 

TuIaji applied to the Court to remove the attachment. The Subordinate 
Judge rejected the application, bolding that the nllowanoe was liable to attach¬ 
ment and exempted from the operation of section 266 of the Civil Procedure 
Code Act XIV of 1882, as it was neither a political pension nor a grant by the 
British Government. 

On appial by the jndgment-dehtor the Judge confirmed the order. 

Tul^i thereupon preferred a second appeal to the High Court. 

[iO] Branson with Ghanasham N. Nadkami appeared for the Appellant 
(Tnlaji):—The attachment purported to be made under section 272 of the Civil 
Proo^nre Code (Act XIV of 1882). Under that section the property to b9 

^ ■ Beoonil Apfml, No. 903'of 1895. 
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sttaehed musl; be in the bands of the public officer. Bat in the present ease 
the Post Master had no money in his hands when he received the order of 
attachment. We contend that section 272 is not applicable. Arrears of main* 
tenanoe can be attached tinder that section, but not the^ right to future 
maintenance. 

Next we contend that an allowance of this kind cannot be attached 
under section 266 of the Civil Procedure Code (Act XIV of 18H2). This allow¬ 
ance was granted to the appellant by the Akalkot State for his maintenance 
and, therefore, cannot bo attached. It may be stopped at any time by the 
State. The test is, what would a purchaser get if the right to the allowanoe be 
put up to sale. It is merely a personal allowance and the purchaser would get 
nothing if the State stopped the allowance — Ghamshamlal v. lihausah, I. L. B., 
5 Bom., 219; Diwab v. Apa]t Ganesh, 1. L. K., 10 Bom , 342, OuLxb Kuar v.' 
Bansidhar, 1. L. B.. 15 All., 371; bhfiruh Ghunder Ghose v. Nuha Chunder 
GooAo. 6 W. E., 111. 

NoQtndas T. MarpAatta appeared for the B'‘soondent (Judgment-Creditor) 

We do not ask for the attachment of the allowance that may become doe in 
future. Here we have attached the sum of Rs. 300 which has become due. As 
soon as the money was paid to the forwarding post ofifico at Akalkot for despatch 
to Poona it oeased to he an allowance, and it became money belonging to the 
appellant-debtor. 

(Parsons, J. .—Can you levy attachment in anticipation ?] 

We submit wo can, because the money bad already become the judgment- 
debtor’s properly at Akalkot. The prohibitory order was in forco when the^ 
money reached Poona, and it came into full operation when the money was 
received by the Post Master at Poona.— Nara<<tmhulu v. Adiappa, I. L. B., IS 
llad., 242; Lallumal v. Mahompd Sherdil Khan, 12 Punjab Record, p. 233° 

[41] The money is not payable by thi) British Government and, therefor.^ 
it is not a pension under section 266 of the Civil Procedure Oodo (Act XIV o. 
1882). 

Farran, C. J.:—It is not disputed by Mr. Nagindas for the respondent 
that the allowance payable to the defendant in inis cisc was not attachable 
until the sums payable in respect of it were rect^ivod by the po^t ofiiee for his 
benefit and on his behalf The attachment order cannot, therefore, be supported 
on the ground of its being an attachment of the defendant's light to receive the 
sum in question. The attachment tun only he supported as an attachment 
of moneys in the hands of a public officer within the meaning of section 272 of 
the Civil Procedure Code. 

Ic is admitted, however, that at the dale of i<he attachment (6th April 1895) 
there was no money in the hands of tl'o Post Master at Poona. The money 
sought to be attached did not reach Ids bands until the 13th April, and so 
could not be attached on the 6th. Section 272 does not, in my opinion, allow 
of an anticipatory attachment of money expected to reach the hands of a 
public officer, but applies only to moneys actutilly in his hands. 

The Court reverses the order of attachment with costs throughout on 
respondent. 

Parsons, J.:—I concur. Section 272 of the Ct dc of Civil Procedure pro¬ 
vides for the attachment of property which is deposited in or is in the custody 
of a Court or public officer. The form (No. 142, Schedule 4) recites an appli¬ 
cation for the " attachment of certain money now in your hands (here iUxte how 
tht fiMmsy i$ supposed to he in the hands of the person addressed)." Thus it is 
both from the worSs of the section and the form that the property sought 
to be attached must be actually in the possession of the Court or officer to 
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enable it to be attached under section 272. It cannot be attached in anticipa¬ 
tion of receipt The District Judge thinks that such a construction of the 
section would operate to pi event the attacliment of salaries, but there is a special 
provision for tlie|u made in section ^68 which he has appaiently overlooked. 

Order reversed 

NOTES 

[Thib WAb followed lu (lUll) 14 C Ti J , 127 . (ISI.'i) 20 M. L. J., 364. ] 

[42] APPELLATE CIVIL. 

The 10th March, 1696. 

Present• 

Mr. Justice Jahiiine anu Mb. Justice Banade, 

Varajial Mulchaud and othets .(Original Plaintifib) Appellants 

versus 

Kastur Dharamchand.(Oiiginal Defendant) liespondent.''^ 

I 

Decree— Ereeulton—Attachment in e.tecution—Suit to deolaie prnpeitj/ attached 
, not liable in etecvtion -Injunction at/ainst sale of pi opertij pending decision 
of suit on plaintiff giving security for interest on the sum rejnesi nttnq value 
of attached property—Subsequent dismissal of suit with costs —Applica¬ 
tion by defendant tn execution of decree for the interest for which secur¬ 
ity ordered by injunction -Application disallowed—Remedy under 
section 497, Civil Procedure Code—Civil [ProcedureCod" {Act XIV 
[ of 1682), Sacs. 278. 28d. 492. 497 

Kastur having obtained a decree againbt one Vanmali attached a houno in execution 
Varajlal intervened undir section 278 of the Civil Pioccdure Code (Act XI\ of 1882), and 
ipplu>d that the house, it sold, should bo sold subject to his niartg.igo. Uis application was 
dibuiihsed and he thereupon brought a buit (No 618 of 1887) for .i declaration that the house 
was not liable in oxuuutiuti of Kistur’s decree That suit was disinisbod by the lower Court, 
and Vsiajl.ll appeabd Ponding the hearing of the appeal he applied for and obtained under 
section 492 of tbc Civil Procedun* Code an iiijuiictioti rc‘-tr.unitig the s,ilc until the result of 
the appeal on his giving secuiilv foi iiiten -.t at six poi eeut. on Rs. 2,0CX), the acknowledged 
valui of the house The appial was hcaid in dun course and uas dismisbed with costs, and 
thcroupou Kastui in execution ot the decree in this last mentioned suit (No, 648 of 1887) 
applieo to recover the iiitorcbt for which security was ordered to bo given by the District 
Court 

Iltld, that ho was nut entitled to nfoier it. A Court of execution cannot award interest 
when the decree IS bilent The respondi nt (K.istur) bad bis remedy under section 497 of 
the Civil Proeedure Goiln, Aiid that n medv was obtamabls on application, not to the Court 
of execution, but to thi Court which i sued the injiiuetion. 

Second appeal from the dooismu of Gilmour McCorkell, District Judge 
of Ahmed abaci. 

One Kastur Dhatamchaiid having obtained a docroo against Vanmali and 
others attached a bouse in ixoc ution. 

Thereupon Varajl il Mu'.chand intervonod under section 27B of the Civil 
Procedure Code (Act XiV oi 1882) ciaiming a mortgage lien on the attached 
house. His application was dismissed [43] and he then filed a suit (No. 648 of 

* Second Appeal, No. 831 of 1895. ^ 
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1S87) prayin{> fur a declaration that Kastu)' was not entitled to soli the said 
hoase in execution except subject to his mortgage. * This suit was dismissed 
with costs by the lower Court. 

Tic thereupon filed an appeal in the District Court and ait liio same time 
applied for an interim injunction against Kastur restraining liim from selling 
the house pending the disposal of tlie ajiiMul This application was made under 
section 492 of the Civil Projedaio Code (Act XIV of 1H82), and not under 
section 545. The District Court on this aptilication granted the injunction if 
Varajial give a security for interest at 6 per cent, on the value of the property. 
The order of injunction was in the following terms : — 

“ If the applicant gives security for lutercst at 0 per emt (in lit. 2,000 which is acknow 
tedgod to bo the value of the property by oitb pirlies should he fail to est tblisb his mortgage 
claim and for fiiinilirig the ordi‘rs o{ the AppelLite Court, T inak < Ihi* order absolute.” 

The appeal to the District Court m Suit No. (54H of 1HS7 failed, and the 
decree of the lowerCourt dismissing the suit was confirmed, and subsequently 
a second appeal to the Higli Court was also dismissed with costs 

Thereupon Kastur applied in oxeouLion oi the decree in tins latter suit 
(No. 648 of 1887) to recover from Varailal Rs. 23(5, the mteivsf at 6 percent, on 
Rs. 2,000 for which soouritv was orderel to be given by the District Court. 

Varajial contended that tlia order as to the giving of security did not 
entitle Kastur to recover interest in execution, and tli it no interest could be 
recovered in execution of the decree in Sait No (!4S of 1SS7, as that decree 
contained no order 1 1 pay interest. 

The Siihiidinate Judge refused execution of the decree m respect of the 
interest claimed. 

In appeal the District Judge allowed the interest. In giving his decision 
ho said:— 

" Tho principal reason wh^ the BubordniAti Judge refusi li t soculiiiu ih that thu decree 
lOUght t > bi I'xeeutoil doci nut diicct am iiitorcst i<> he pud to the defeiid.int bv pUintiff. 

“ When an .ippellanl obUiud a st.iy >>f ('x<>rution peuding .in appeal and gives a security 
bond t> deciee uf the Appidlate C'luri, the umil ( 44 ] vva^ nf onfi remg such security 

bond when necessary is bv ordinary cxeeuti m proceedings vide Venkapu NntL v. Bassaltn- 
tftippn bu Kolribnsnppa, 1, L. R., 12 Uoiu., Ill Nor is it ii^iiil in the dicrital orders of the 
Appellat(i Court to m.ikeany reference U> the secuntv bond or iiscoiiditiuiis. It is (luitotruc, 
as stited by the Subordinate Judge, thit the suit vvis one for a do'dai itoi> decree, and nc 
interest could be awarled. It \. is, howiver, eimpetiiit to the t'oiirl to have granted 
eompeiisatisn to the defendant under si*utioii 1<J7 of the Civil Pnveudure Code, lud the pro¬ 
bability is that no deinind was madi> for coinpen .ition, lii'eiiise the defendant tidt that 
under the &ecurity bond he c nild recover his full coinpeiibatuui. There does not, therefore, 
appear tome auy objection to giant I xfi'utioi' m respect of the interest The Subordinate 
Judge also remarks that the appellvnt in his origin il deen'e has obtained an order awarding 
him interest on tho decretal amount, and that ho cannot leuovcr doable interest on it. As, 
however, the appellant docs nOu seek to recover double interest from the same person, this 
does not appear an insurmountable diflieultj' What the appellint really seeks 1 1 recover is 
the consideration which respondents undortnok to pav on account ot tbt> grant of me tempo¬ 
rary mjunclion. 1 do not see that it was neces 3 ii> to mike any referoneo to this sciuritv 
bond in the decree of the first Appell ito Court. Ijooking t all the equitable circumstances 
of the caso, the respondents are clearly liable to pay the interest pruinined lu the security 
bond. That bond was not merely to make good the value of tbe propeitv should any accident 
ooonr by which it became injured or ceased to exist, e. 17 . a lire. A regular suit is not the 
proper procedure to eulorco a secanty bond given in proceedings for a stay of oxceufion, and 
unless the appellant is to completely lose his equitable rights, ho mast be able to recovet 
them in ozoention.” 
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The District Judge, therefore, directed execution to issue for the interest 
claimed. Vurajlal filed a' second appeal in the High Court. 

Qanpat HadashivRar, for the Appellant Varnjlal:—The injunction granted 
by the District Court staying the sale if security was given was not made under 
section 545 of the Civil Procedure Code. It was an injunction made under 
seotiou 492. Thai he'ng so, Kastur should have claimed compensation as 
provided in section 497, but ho has not done so. The Distiict Judge has not 
distinguished between sections 545 and 492. No interest can be awarded in 
execution of the decree in this case, hecau<>o the decree itself does not award 
it— Se^astva v. liamahnga, L. R., 2 1. A., 219, 228 ; Hvrro Dooiga v. Maharant 
Surut Sootifiart, L R., 9 I. A., 1; Forester v. The Seoretary of Hate for India, 
I. L. R., 3 Cal., 169. 

[48] Goverdhanrani M. Tripatti, for Respondent:—The order of injunction 
was no doubt made under section 492 The respondent (Ksstur) might have 
applied for compensation under section 497, hut ho is%iot precluded from 
enforcing in execution the security oi dored by the District Judge. See section 
253, Civil Procedure Code. The injunction refers to the then pending litiga¬ 
tion. Although tho decree is silent as to the interest, tho Court can enforce 
the injunction order. 

Jardine, J. The present respondent m 1886 attached a house in execu¬ 
tion of a decree against some one who is not a jiartv in tho present litigation. 
The present ajipellants intervened under section 27K for a declaration of their 
mortgage lion, and were unsuccessful. Then they sued for tho ssnie reliefs, 
but wore unsuccessful in the suit and both appeals. That suit was No. 648 of 
1887 In ihe appeal therein to the District Couid, that Court granted an 
injunction to restrain the present respondent from selling the house. Both the 
learned pleaders before us say the injunction w'as under section 492. The 
injunction imposed on tho present appellants an obligation to pay interest at 6 
per cent, on the occurrence of certain future contingencies, on the value of the 
property settled to he Rs. 2,000. 

The present respondent claimed in the Court oi tho Suhoi'diuate .Tudge to 
recovei this intere-.t by wav of exocutini of the decree in Suit No 648. That 
decree is silent on tho subject. No order was ra ide upon the injunction 
by the Court that granted it. The Subnidinate Judge held that as tho decree 
was silent regal ding this interest he could not awaid it as a Court of execution. 
The District Judge has reversed tho jiart of the oidor which rejects 
tho intenst chiimod lu tlie dark hast. He concodtd, as has been conceded 
in the full argument here, tiiat tiie resjxmdents had a procedure provided 
under lection 497 of the Civil Procedure Code before the District Court. 
This raises the question whether tho law allows by implication that 
tho respondent may also pioseiit a darkha«t like this to the Subordinate 
Judge The case oiled by the District Judge— Venkapa v. BasUngappa, 
I. L. R., 12 Bom , 411,— relates to a surety and is an interpretation of soctione 
253 and 583, and arose out of a matter under section 545 of the Code. We do 
not think it relevant to the present question. 

[46] The settled doctrine is that a Court of execution cannot award intereet 
where the decree is silent — *>adasiva Ptllai v. Bamahnga Pillai, L. B., 21. A., 
219, 228; Hurro Doorga Chotodhratii v. Maharant Surut Soondari Debt, L. B., 

9 I. A., 1; and Forater v. The 'Jeeretary of Hale for India in Council, 1. L. B., 

3 Cal. 169. A fortiori this doctrine must apply wliere, as under section 497, a 
special procedure is provided in a different forum. We think section 497 
applies, and that the relief which the District Judge might award upon 
the application would he pursuant to an adjudication under the section. To 
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hold tihat the executing Court can adjudicate would be contrary to 
section 497, which assigns the duty to the Court which issued the injunc¬ 
tion. To hold that no adjudication is necessaty would also be contrary 
to section 497, which furtlior provides for the result being embodied in the 
decree. If, then, the respondents had wished to get relief*in the matter of 
interest from the Court of execution, they should have first applied under 
section 497, and got provision made in the decree of the District Court. 

For these reasons we reverse the order of the District .Tndge and restore 
that of the Subordinate .Tudge ; the respondent to pay the costs of both appeals 

Deoree reversed. 


NOTES. 

[ See alBO (1907) 17 M. L. J., 310 ] 
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APPELLATE CIVIL. 


The nth Match, IMih. 

Present. 

Sir C. Farran. Kt., Chief .Iusticb, and Mr. Justice Parsons. 


Bamchaudra Ganesh Purandhara.(Original Plaintiff) Appellant 

versus 

Ramchandra Kondaji Kate and enothei'.(Original Defendants) 

Respondents * 

Vendor and purchaser — Specific performance —SuU hy purchaser against vendor 
for specific performance of contract of sale. Covenant by put chaser to build a 
temple—Specific performance lefused—Specific Belief Act {lof 1S77), Sea. 21. 
Oa the 16th November 1893, the firot defeTidant agreed to etll .i houso to the plaintiff 
The contract contained a covenant on the part of the plaintiff to build a temple and to 
lecorc an annuity to the vendor and his wife On the [47J ‘21st of the same month the first 
defendant sold and conveyed the same house to the second defendant ano put him in 
possosBior In the suit brought by plaintiff -igainst defendaiitb Nos. 1 and 2 for specific 
performance of the contract of the 16th November, 

Held (1) that the second defendant was a proper p.iitv to the suit 
(3) That specific performance could not bo granted, the covenuutb contained in the 
agreement being such as the Court could not enforce. 

Appeal from the decision of Rao B.ah»dur N N. Nanavati, Pirat Class Subor¬ 
dinate Judge of Poona. 

The plaintiff sued for specific porionnance of an agreement of sale (satekhat) 
passed to him by the first dofondant on the 16th November 1^93. By that 
agreement the first defendant agreed to sell a certain hou-e to the plaintiff for 
Bs. 4,000 and Rs. 100 was paid b> the plaint iff us eamest-nioney. Two deeds 
of conveyance were to bo executed conveying different parts of tlio property. 
The agreement of sale contained a clause under which the plaintiff (the 
purchaser) agreed to build o temple and to secure the payment of an annuity 
to the first defendant and his wife. The following lauses in the document set 
forth this part of the agreement:— 

(S) You are to erect a temple of the deity Datt in the place to be entered in the gift 
deed and to raise in 'ront thereof a sabha-mandap for Rath a and Kirtaii. You are to build 
the aforesaid temple and tl^o sabha-mandap within six years from this day. If you do not 

• Appeid No. 123 of 1895. 
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do BO within the MforcBaid time you are to pay Bh. 2,000 (two thousand) for the exponscs for 
the said devahthan (temple institutiun). Within that sum either 1 or any body else will 
erect the temple and the maudap. You, your sona and (trandsons, Ac., from i;eneration to 
generation abould use the said temple institution, the place and the building and perform 
the puja, &a., of the deity. All the right to receive the income and airry on every kind of 
management, &o,, belongs to you. I shall have nothing to dn with the same. 

“ (4) Besides (doing what is stipulated above with regard to) the above-mentioned pro¬ 
perty, so long as myself and my wife are alive you arc to pay mo or iii my absence to my 
wife Rs. 5every month from this day. Alter ray and my wife's death you are to spend the 
said Rs. 5 every month towa.ds the said temple. Should you fail to pay the fixed sum every 
month, you arc to deposit a sum of Rs. 1,000 (one thousand) at R annas per cent, per 
month with any banking firm that wo may name, so that we may get the above sum without 
obstruction. Bo long as wo both are alive wc will draw the interest on the abovementioned 
amount. After the de.ith of both of us, you Hhuuld take the [ 18 ] interest on the said amount 
or the principal amount itself and do as mentioned above. 

On tbu 21st, November 1893, tiio 6rst defendant sold the same property to 
the second defendant hy a deed which was duly rogistorod, and the second 
defendant was put into possession. 

The plaintiff sued both ilefendants, iiniviug for svwcific ))erfortnance of 
the above contract of sale. 

The second dofondant pleaded that he purchased /)ond fidp and without 
notice of the prior sale to the plaintiff. 

The Subordinate .Judge hold that the second defendant had notice of the 
prior sale to the phiintitT, but that the contract of sale to the plaintiff could 
not be specifically enforced having regard to section 21 (clauses 6 and (f) of 
the Specific Kcliof Act T of 1877. Ifo, thoi*ofore, dismissed the plaintiff’s claim 

The plaintiff appealed. 

Lang (Advocate-General with Manekshah J. Taleyarkhan) appeared foi 
the Appellant (Plaiiitifil):—We merely desire that doemnents should be exe¬ 
cuted according to the satekhat and nothing more. Such a suit duos not in 
anv wav contravene the provisions of sMition 21 of the Specific Relief Act (1 
of 1877) Blackett v. Bates, L. R., 1 C5!i. App., 117. The Judge has decided 
on all the issues in oui favour. 

Maepherson (with Inverarity and iVaravuw Q- Ghandavarkar) appeared 
for the second DidendantWo rely on section 21 of the Specific Relief Act 
(I of 1877). Supposing that spocilic performance could be granted, still it 
cannot be enforced against us, as we 1 .avo not loined in passing the satekhat — 
Luoku/nsey Ookerda v. b'azuUa Gassunihhoy, T. L. R., S Bom., 177. 

(Parsons, .7 , referred to Ghnnder Kant Hoy v. Krishna Sunder Bo*/, 
1. L. R.. 10 Cal., 710'. 

That decision is against us; snill the decision of tiiis Court should bo 
followed. 

[48] We have bought the property for valuable consideration and are in 
possession. The jdaintiff’s remedy is to sue us for possession. 

Farran, C. J.: - The first defendant in this case on the 16tb November 
1893, agreed to sell the house, the subject-matter of the suit, to the plaintiff; 
and the plaintiff on the same day paid him Rs. 100 as earnest-money. The 
sale contract nr satekhat (Exhibit 43) was to be carried out by two documents 
conveying different parts of the same premises, the first being styled a deed of 
gift. The second was to be in form an ordinary deed of purchase. The plaintiff 
was to pay Rs. 4,000 as the prior of the house. The contract also contained 
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u oovouant on the part of the plaintiff to hnild a temple and to secure a small 
annuity to the vendor and his wife. 

On the 2lBt of the same month the first defendant sold and conveyed the 
same house to the defendant No. 2 for Bs 8,000 and put the second defendant 
in possession of it on the same day (Exhibit 35). 

The plaintiff has 61ed the present suit for specific performance of his contract 
of the 16th November against both the defendants. It has been objected that 
the suit is not maintainable in that form, but we consider that there is no force 
in that ol)jection. Chuvder Kant v. Krishna Snnder, I. L. R., 10 Cal., 710, is 
a case exactly similar to the present, wiiere tlie original vendor nnd his alienee 
with notice were made parties to the suit. See, too. Fry on Specific Perform¬ 
ance, p. 18. 

Tlie important question to be determined at the threshold of the case is 
whether the second defendant when he purchased was a transferee for value who 
had paid his money in good faith and without notice of the plaintiff’s original con¬ 
tract within the meaning of clause (/>) to section 27 of the Specific Relief Act. 

We agree with the Subordinate Judge in nis finding that the second defend¬ 
ant was a transieree for value. The evidence that he actuall\ paid the purchase- 
money is overwhelming. There was a ])articular reason, too, for bis purchase 
of the house derived from the circumstance tliat it adjoined Ins own ; and from the 
[SO] connection between him and the first defendant there is no ground for 
assuming that the whole transaction was a sham to get rid of the plaintiff’s 
purchase and that be is now holding merely as a trustee for the first defendant. 
We think that ho clearly purchased on his own account and to suit bis own 
object. After a careful iiorusal of the evidence wo do not feel disposed to differ 
from the Buhordinate Judge in his finding that tiie plaintiff has not proved the 
four specific instances of direct notice of his contract to the second defendant 
which bis wiinesses dc]lose to. The Subordinate Judge saw those witnesses 
and was in a position to judge of the credit to be given to them, and the 
reasons which lie has given for distrusting their testimony appear to us to bo 
of considerable cogency. 

The Subordinate Judge has, however, come to the conclusion, from the 
facts elicited in the examination of the second defendant himsull, that he did 
not pay his money in go<id faith and without notice of the plaintiffs contract 
The correctness of that conelusion from the facts deposed to has heen assailed 
before us in the argument of counsel for the re<'pnndciit. (Ilis Lordship referred 
to the evidence and continued ) We have road over the o\idone<‘ more than 
once, and the conclusion to which it inevitably leads us is that the defendant 
No. 2 is nut a purchaser in good faith and without notice within the meaning 
of the section, and we, therefore, agree with the finding of the Subordinate 
Judge on the fourth issue. 

The Subordinate Judge has refused to decree specific performance of the 
plaintiff’s contract on the ground that the covenants which the plaintiff has 
entered into are not such as the Court can specifically enforce. We agree with 
the Subordinate Judge that they are of that nature. The Advocate-Genoral, 
however, for the appellant contends that the plaintiff has not directly entered 
into these covenants, but has only agreed that the deeds to he executed tii 
carry out the contract shall contain such covena- ts on his part. The law on 
this part of the case is expressed with great clearness hy Cbanwokth, L. C., in 
Blaekett v. bates, L. R., 1 Ch. An., 117, c’ted by the Advocate-CSeneral. "If the 
arbitrator instead of award-[51]ing that the phaintiff (■hould do certain acts had 
awarded that the lease to be executed should contain covenants hy the plaint¬ 
iffs to do them, the case would have stood on an entirely different footing. The 
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Oouit would not then have been oalled on to enforce either directly or 
indirectly the doing of these acts, but merely to decree the execution of a 
lease containing certaiu covenants, a kind of relief which is clearly within the 
jurisdiction of the Court and open to no objection.'’ These observations apply 
exactly to the contract in the present case. We must re id it carefully, there¬ 
fore, to see whether it provides that the deeds to be executed shall contain these 
covenants or whether the plaintiff has directly covenanted by the contract to 
perform them. Having done so we find no agreement expressed in it that the 
deeds to be executed shall contain any stipulations whatever. One is to be in 
form a deed of gift and the other a deed of sale. The first defendant is to get 
these prepared, stamped, and registered. There is not a word said as to their 
containing any covenant whatever. The agreement that the plaintiff is to erect 
a temple within six years, as well as that to secure an annuity to the first 
defendant and his wife, are direct obligations imposed on the plaintiff by the 
agreement and so fall within the general rule laid down in Blackett v. Bates 
and not within the exception which the passage we have cited from the judg¬ 
ment lays down. In decreeing specific performance of the contract as a whole 
we should be decreeing the plaintiff to perform his imrb of the agreement as well 
as directing the defendant to execute the conveyance. The Advocate-General 
at the hearing of the appeal treated the case as though the contract was that 
the plaintiff should join in the sale-deeds for the purpose of covenanting to 
perform these acts, and on the supposition that such was its nature we were at 
the time misled by his aigumont. The plaintiff is untitled to recover the 
Rs. 100 earnest-money from defendant No. 1. 

We confirm the decree with costs as against defendant No. 2. Decree as 
against defendant No. 1 varied by awarding the plaintiff Bs, 100 against him. 

Decree confirmed and par It ally varied. 

[82] APPELLATE CIVIL. 

The 16th March, 1896. 

Fbbsent: 

Sib C. Farran, Kt., Chief Justice, and Mb. Justice Parsons. 


Godavaribai.(Original Plaintiff) Appellant 

versns 

Saguuabai and another.(Original Defendants) Respondents.*' 


ffindu law — Widow — Maintenance—Separate matnienance and residenee — 

Family property too small to admit of allotment of separate maintenance. 

Where the family income was too small to admit of an allotment to a widow of a separate 
maintenance, and there wis no family house, but a small portion of land which was the 
site of a honae, 

HM, that the widow was not entitled to a separate maintenance, but might be allowed, 
if she BO desired, to occupy during her life-time a portion of the land, not exceeding one-thitd. 
Second appead from the decision of L. G. Fernandez, First Glass Subordinate 
Judge of Thana, with appellate powers. 

The plaintiff sued to recover from the defendants, who were the widows of 
her husband’s brother, Rs. 72 for three yeirs’ maintenance and a third share 
in a piece of vacant ground for residence, alleging that defendant No. 1 was in 

* Second Appeal No. 819 of 1894. 
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po8B6ssion of the fatnily property which had belonged formerly to the father of 
her (plaintirg) husband and of the defendants’ husband and that she refused 
to maintain the plaintiff. 

Defendant No. 1 answered {inter alia) that the claim was time-barred and 
that the net profits of the family property amounted tofifteerfmaundsofpaddy 
only, which wore insufficient to maintain her and two unmarried young 
daughters. 

Defendant No. 2 did not appear. 

The Subordinate Judge found tliat the defendant was not personally liabloi 
but that her liability depended upon the possession of sufficient ancestral 
property, that the claim was not barred by the law of limitation, that the net 
annual income of the family property was not more than Rs. 40-4-0, and that 
no surplus remained lor plaintiff’s ma ntenance, and that the plairuiff was not 
enti Jed to recover one-third share of the land. He, tlierefore, rejected the claim. 

[88] On appeal by the plaintiff the Judge confirmed the decree. The 
plaintiff preferred a second appeal. 

Narayan V. Ookhale, appeared for Appellant (Plaintiff)The plaintiff is 
the widow of a oo-paroener. The income of the family property may be small, 
still provision nyist be made for the maintenance of a widow in the family— 
Strange's Hindu Law. pp. 67 and 68. Some arrangement should bo made for 
the plaintiff’s residence. 

Sadashi9 B. Bakhle, appeared for the Respondents (Defendants):—As to 
maintenance we rely on Savitribat v. Luximibat. I.L.R., 2 Bona.. 573 ; Kastur- 
bai V. Shivajtram, 1. L. R., 3 Bom.. 372 ; Ramchandra v. Sagunabat, I. L. R., 
4 Bom., 261 at p. 263, and West and Bithler. p. 757. Both the lower Courts have 
concurred in bolding that the family property is insufficient to allot separate 
maintenance to plaintiff. This is a finding of fact. 

As to rosidence, there is only a vacant space and no house. Defendant 
No. 1 herself is living with her father. 

Farran, C.J. ;—The present falls, we think, within the principle enunciated 
in the cases that a widow cannot claim separate maintenance whore the 
family property is so small as not reasonably to admit of an allotment to her of 
a sepaiato maintenance ’’—Savitrtbai v. Luxtmibat, 1. L. R., 2 Bom., 573 , 
Rasturbai v. Shivajiram, I. L. R., 3 Bom., 372, and Ramohandra v. Sagunabat, 
I.^L. B,, 4 Bom., 261 at p. 263. The income of defendant No. 1, who is the 
widow of the last holder, derived from the family property is only Rs. 40 per 
annum or little more than Es. 3 per month, and out of that she has to support 
herself and her daughters. There is no house in which we can assign a resi¬ 
dence to the plaintiff, but there is the site of a house. She may be allowed, if 
she so desires, to occupy during her life-time a portion of that site not exceed¬ 
ing one-third of it. Such portion can be determined in execution if necessary. 
Decree varied accordingly. 

Decree varied. 
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[84] CRIMINAL REFERENCE. 

The 17th March, 1890. 

Present: 

Mr. .Tustice .Tabdinb and Mb. Justice Ranadb. 

Imperatrix 

versus 

.Tuma bin Fakir and Urzee bin Salleman.' 

Uganda — Consular Court — Jurisdiction—Jurisdiction of Consular Court over 

persons not resident within a British Protectorate —Aiding the waging of 
war against a friendly power—Afrtea Orders in Council, 

1889, 1892, 1893. 

Two natives of a German Protectorate wore convicted by the English Consular Court of 
Uganda of aiding and abetting tbo King of Unyoro in waging war against the King of 
Uganda and the Queen-Empress under sections 48 and 50 of the Africa Order in Counoil of 
1889 as supplemented by the Order of Council of 1692 and 189*1. One of them was also 
convicted of slave-dealing. 

Beld that the English Consular Court had no jurisdiction inasmuch as the accused, 
even if subjects of a Signatory Power t were not resident and their ofieuces were not com¬ 
mitted within a British Protectorate. 

Held., also, that the alleged fact that the * focus in quo ' was in British military oooupa- 
tion gave no jurisdiction to the Consular Court. 

Reference from tbo Consular Court for the district of Uganda (in Africa) 
held at Kampala under the Africa Order in Council, 18B9 ] clause 75. 

The accused were convicted of taking part in operations of war by aiding 
and abetting Kabaroga (King of Unyoro) in carrying on war, insurrection or 
revolution against the Kingdom of Uganda and the Protecting Power, and the 
first accused was further convicted of slave-trading. 

The charges against the accused were framed under clauses 48 and 60 of 
the Africa Order in Counoil, 1889, which were as follows:— 

*' 48. If any British subject docs any of the following things without Her Uajesty's 
authority, that is to say :— 

[ 88 ] “ Levies war or takes any part iu any operation of war against, or aids or abets any 
person in carrying on war, insurrection, or rebellion against any king, bhiof, tribe or power, 
every person so ofiending shall bo guilty of an offence against this order, and on conviction 
hereof shall be liable (in the discretion of the Court before which ho is convicted) to be 
punished by imprisonment for any term not exceeding two years, with or without hard labour, 
and with or without a fine not exceeding £l,fX)0, or by a fine not exceeding £1,000 without 
imprisonment. 

* Criminal Beference No. 87 of 1690. 

t Signatory Power, t.e., a Power who was a party to the General Act of the Oonferenoe 
of Berlin, 1885. Soo Recital to Africa Orders in Council, 1693 (London Oaoette, July 1,1898). 

J See the London Gateite for Tuesday, October 22, 1889. By clause 21 of this Order 
in Counoil, the High Cburt of Bombay is the Court of Appeal tor the Courts in Africa, acting 
under the said Order in Council, and by clause 76 where a Consular Court sentences a 
person to imprisonment exceeding twelve months, the sentence should he submitted for 
review to the prescribed Court of Appeal. 

See also Africa Order iu Council. 1692 London Oaeette, July 1, 1892 and Africa Order 
in Council 1893 (London Oaeette Julv 21, 1693.) 
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“In addition to such panishment every auoh conviction shall, of itself, and wiAont farther 
proceedings, make the person convicted liable to deportation, and the Court, before which he 
is convicted, may order that he bo deported to such place as the Court directs." 

“ 60. A person shall be deemed guilty of an offence against this order— 

“ Who smuggles or imports into or exports from any place any 4 ;oods with intent to 
avoid payment of any duty payable thereon to any recognised chief, or king, government, 
tribe, or people, or any goods the importation or exportation whereof (as the case may be) into 
SBoh place is prohibited by any such chief, king, government, tribe, or people of such place. 

“A person convicted of an offence against this article shall he liable to imprisonment for 
any term not exceeding three months, or fine not exceeding £50, or both of those punishments; 
and any goods smuggled or imported in contravention of this article may, on conviction of 
the offender, or, if ho absconds or evades trial, bo declared forfeited to Her Majesty together 
with any ship, boat, cask, case, or rcocptuclo wholly or partly belonging to the offender, and 
containing such goods." 

The accused were sentenced by Mr. Ernest Berkeley, Her Majesty’s 
Commissioner and Consul-General for Uganda, to imprisonment and hard labour 
for three years and two years respectively. 

The sentence now came before the High Court of Bombay for review under 
the aforesaid clause 75 of the Africa Order in Council of 18b9, with the follow¬ 
ing explanatory ^observations by Mr. Berkeley : — 

“Under the provisions of articles 71 and 75 of the Africa Order in Council, 1689, Her 
Majesty's Commissioner and Cousul-Gencral for Uganda, Ac., has the houour to submit the 
accompanying sentence for review by the Supreme Court of Bombay, together with the follow¬ 
ing explanatory observations regarding the case ' 

“ In the early part of this year, information came to hand that certain Arab caravans 
were passing up from the south-west of Uganda, between Uganda and Lakes Albert Edward 
and Albert, into Unyoro with arms and ammunition for trade against ivory and slaves with 
Kabarega, King of Unyoro, then at war with (5VJ Ugmda and with Her Majesty the Queen. 
There wore various parties all working under an Arab named Kbalfan. 

“ Stops were at once taken to intercept them. Cii the 20th of May, a patrol came across 
one of the parties, who opened fire on them and gut away, wounding acvcral men of the patrol. 
In June, Lieutenant Vandoleur, Scots Guards, surprised the mam camp oi these parties in 
Ucyoro itself. He captured a quantity of gunpowder and blew up honie more; he also 
delivered a number of slaves (women and children) that had been bought by these traders. 
All the traders, however, got away, securing at the same time a certain number of slaves, but 
a parly of them were shortly afterwards intercepted and captured by Captain Pultenoy, Scot.- 
(luards, in charge of a Government station further south. 

“The two aoouRcd were in command of this party, and as will be observed from their 
evidence, although they at first pleaded ‘ not guilty,’ they subsequently admitted having ooen 
oonoomed in powder-removing .ind slave-trading. 

“ It may be added that ample further evidence could have boon adduced as to these facts, 
but the accused were in reality only conoerned to prove that they were not with the party 
that fired on the Government patrol on May 20th.” 

The reference was heard by a Division Bench of the High Court (Jabdine 
and RaNADR, JJ.). 

Young (amicus curia), tor the Accused (with him A^ancksha /. Taleyar- 
khan ):—The evidence on the record does not prove that the ofl’ence was commit¬ 
ted by the accused. There is no proof that the.e wore hostilities going on 
between Kabarega and the Protectorate of Uganda and Her Majesty the Queen. 
Without snob proof the conviction is illegal and ought not to be confirmed 
in revision. 

With regard to tbh question of jurisdiction, there is no doubt that Unyoro 
is within the British sphere of influence: but there is nothing on record, or in 
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the books that have been written upon Afrioa, to show that the country of 
Unyoro was at any time brought within the Froteotorate of Uganda. 

On the contrary, it appears from the information given in the publio 
press that Unyoro is a kingdom with which the Queen is at present waging 
war, and an oifioval despatch that appeared in the Times of the 20th February 
1896, shows that a force of 20,000 men is at present employed against 
it. Unyoro being thus wholly outside the British Froteotorate of Uganda, 
the conviction of the accused for acts done within Unyoro are illegal. 
[87] See Hall on the Foreign Fowers and Jurisdiction of the British Grown, 
p. 217. 

As no declaration has been produced or even alleged to have been made 
by the Queen bringing Unyoro within Her Majesty’s protection, clause 3 of the 
preamble of the Order of 1892 does not apply. ‘ 

The accused are not British subjects, they are natives of a territory which 
has been occupied by Germany. No evidence to contradict this fact has been 
produced by the prosecution, and there is nothing whatever on the reqord to 
show that either of them is a resident either in the Froteotorate of Uganda or 
in the British sphere of influence outside. They are, therefore, foreigners. 
No British Court has ever assumed jurisdiction in a Froteotorate over non* 
British subjects, except under circumstances showing consent, Ac. The Treaty 
of Berlin in 1885 for the first time recognised the principle of giving jurisdic¬ 
tion over non-British subjects ; but this, too, was by consent. The accused 
being German subjects have no power to consent to British jurisdiction. That 
power was taken away from them by the Africa Order in Council, 1892. The 
only course open to the prosecution was to bring the case within the Afrioa 
Order in Council, 1889. But that order does not make them British subjects, 
and so article 48 of that order, which in terms applies only to British subjects, 
does not apply to them. Under the Afrioa Orders in Council of 1889, 1892 
and 1893 a person who is not a British subject or resident in a British Protec¬ 
torate is not liable for a crime committed outside a British Froteotorate even 
though committed within a British “ sphere of influence.” The lower Court 
did not treat them as British subjects. This appears from the fact that no 
charge of treason or misprision of treason was framed against them. British 
subjects supplying arms to a hostile power, even if in the enemy’s country, 
are guilty of treason : see 1 East F. C., pp. 52-53, and 2 Stephen’s History of 
Criminal Law, 14. 

No doubt the Afrioa Order in Council of 1892 renders subjects of the 
Signatory Fowers justiciable in like manner as British subjects, but we contend 
(1) that these men are not subjects but [88] only under the protection of a 
Signatory Power, viz., Germany, and that though under the Order in Council 
of 1889 a British subject is declared to include a person under British protec¬ 
tion, there is no proof that German law is the same. See Hall on Foreign 
Jurisdiction, p. 288. 

(2) Even if they are German subjects the extension of the jurisdiction given 
by the Afrioa Order in Council of 1892 is clearly confined to such snbjeets as 
are residents within a British Froteotorate or commit a crime within a British 
Protectorate. See Afrioa Order in Council of 1892— preamble and section 2. 

The jurisdiction does not extend to such persons committing a crime in a 
mere " sphere of influence.” 

The charge of slave-dealing must also fall to the ground, as non-British 
subjects are only justiciable for such offences if they are committed within 
the jnrisdiotion of the Admiral, and these were not eo committed— Stat. 5 
Geo. IV, o. 113. s. 9; Stephen's History of Criminal Law, Vol. 2, D. 27. 
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The only oognizable offence that the aooused oommitted is that they are 
said to have imported contraband of vrar. Assuming that they did, the only 
nghtful penalty for that is confiscation. Bee Hall’s International Law, p. 691 ; 
PhiUimore, Vol. 3, pp. 387, 404, 410—460. 

Lang (Advocate-General) (with him Ban Baheb Fasndev J.’KtHtkar, Govern¬ 
ment Pleader), for the Crown :—The Order of Council, 1889, extends over the 
Continent of Africa, and the British sphere includes the whole of East Africa. 
From the map given in the Bise of our East African Empire by Captain 
F. D. Lugard it will be seen that the British sphere of influence extends over 
that portion of Africa which is to tne oast of the 30th degree of longitude. 
And Unyoro is to the east of that degree of longitude. The maps given by 
paptain Lugard show that various ixirtions of Unyoro are, as a matter of fact, 
actually occupied by British forts. The red dots on the maps show the positions 
of these forts. The forts extend almost up to Lake Albert, the place where 
the accused were arrested or seen passing with the contraband goods. And 
the evidence shows that a British patrol was at the river Msizi. 

[89] It is admitted that Uganda is a Protected State. The effect of the 
Order in Council of 1889 is to make any offender of Uganda punishable by the 
British Courts. Looking at the territorial dencription given there, Unyoro is 
included. More'bver, that Order makes offences against Uganda punishable 
without reference to the place where they are committed. 

By the Treaty of 30th March 1H92, the King of Uganda acknowledged 
the suzerainty of the British Government- Lugard, Vol. II, pp. 436-437. 

Article 48 of the Order of Council, 1889, makes every offence against the 
Protected State of Uganda and the Proteciing Power punishable , even when 
such an offence is oommitted beyond the limits of the Protectorate, but within 
the British sphere of influence and the local jurisdiction of the Consular 
Court, that article still applies. An abetment of such an offence is likewise 
punishable, although the place is outside the Protected State. 

Accused admit that they know there was war between the King of Unyoro 
and the Protecting Power. They also partially admit trading in gunpowder. 
The circumstances show that the importation of gunpowdur was for State pur¬ 
poses at d for the use of Kabarega, who was at war with the Protecting Power. 
It is impossible to contend that so large a quantity of gunpowder was merely 
for spdrting purposes. Supplying arms and ammunition to the enemy would be 
an offence under the Penal Code. If the accused were British subjects, they 
would be guilty of high treason—Forster on Cr. Cases, 217 , Hawkin’s Pleas of 
the Crown, Yol. I, Section 28. A British subject would be punishable under 
article 48 of the Order of 1889 for supplying aims and ammunition to the King 
of Unyoro. Article 50 prohibits the importation of gunpowder, Ac. The Order 
is in force in any part of Africa. 

As regards the conviction for trading in slaves, it should be remembered 
that the British Courts are bound to put it down. Accused were found carrying 
two women, not as slaves whom they had purchased for their own use. but for 
the purpose of selling them as slaves against their will. Slave-trading is 
pro- [60 Jbibited in Uganda: see Lugard, Vol. II, p. 436. lUogal detaining of 
slave women is prohibited— Ibid., p. 574. 

Per Outiam : —1. Until this record came from Uganda, this Court had 
no notice of its jurisdiction in such cases, as it is not supplied with the London 
OoMetU in which the Africa Orders in Council appear. A copy of those Orders 
of 1892 and 1893 was procured and placed with the record at the disposal of 
the learned-Advocate-General, who, at our suggestion to the Government of 
Bombay, appeared for the Crown, and of Mr. Young, who, at the invitation of 
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the Bench, appeared as amieua owria, using his learning and industry on behalf 
of the convicted persons. We have thus had the advantage of a full argument. 
The Bench has been much aided by the learned counsel and by the industry of 
the learned pleaders, w>io have procured such information about the Uganda 
region as the libraries of this city afford. 

2. The two prisoners were convicted and sentenced on the 15th 
October 1895, at Kampala by Mr. Earnest Berkeley, U. M.'s Commissioner 
and C mnsul-General for Uganda. 

For the purposes of tlio Africa Order in Council, 1889, Lord Salisbury 
constituted, by instructions dated the 31st July 1891, a local jurisdiotion 
as follows:— vtz., the British sphere on the East Coast of Africa, exclusive 
of the dominions of liis Highness the Saltan of Zanzibar. 

Those instructions also give effect to article 21 of the Order of 1889, by 
constituting this High Court the Court of Appeal from that local jurisdiotion. 

H. M.’s Commissioner and Consul-General has submitted the case to this 
Court for review under articles 74 and 75 of the Order, which are as follows :— 

“ 74. A Secretary of State may remit or commute, in whole or in part, any sentence of 
a Coneular Court. 

“ In every case of sentence of death the minutes of the trial shall bo transmitted to a 
Secretary of State, and the sentence shall not bo carried into eilect until confirmed by him. 

“ When a Consular Court soiiteuces a person to imprisonment exceeding twelve months 
or fine exceeding £100, or in any other case, if a Secretary of State by any general or 
particular instruction so directs, the soutoiioe shall bo submitted to 161] the prescribed Court 
of Appeal for review in the manner hereafter in this order presoribed. 

“75. When a sentence is under the order submitted lor review, the Consular Court 
shall transmit the minutes of the oase, with such observations as the Consul thinks necas- 
sary, and the Court of Appeal shall return the minutes with such instructions as they think 
fit to give, either as to findings of fact, or as to law, or as to mitigation of sentence ; and the 
Consular Court shall give effect to such instructions. 

“Pending the review of a sentenco the Consular Court may suspend the execution of the 
sentence, but is not obliged so to do unless so directed by the Court to whom the case is sub¬ 
mitted, or by a Secretary of State. In either case the Consular Court may (unless otherwise 
directed) take such security by way of bail or otherwise, and if necessary by commitment to 
prison for safe custody, as it thinks necessary for submissiun to the ultimate sontenoe." 

3. Tile statemeut made by bo high an officer as H. M.’s Commissioner 
and Consul-General is sufficient for our taking judicial notice, under section 
57 of the Indian Evidence Act, of the existence of hostilities between Kabarega, 
the King of Unyoro, and Hor Majesty the Queen, and the protected State of 
Ugand t. This was not seriously contested, and we follow the spirit of English 
decisions —The King v. De Ucrengflr, 3 M.and S.,67; Fnelluson v. Oosltng, 4 Bap., 
269; hradley v. Arthur, 4 B. and C., 292, 304, The Court also takes notice 
that Uganda is a Protectorate under Great Britain, and that the country 
called Unyoro is within the British sphere, being east of the 30th degree of 
longitude. The Court has roferred for the history and geography of the region 
to such works as the learned counsel and pleaders have produced, vtz., the Bise 
of our East African Empire, by Captain F. D. Lugard; The Mission to 
Uganda, by Sir G. Portal; In Darkest Africa, by H. M. Stanley ; The Nine¬ 
teenth Century, July 1894, for the Partition of Africa, by A. Silva White. The 
various maps in these works have been consulted. 

4. The Commissioner and Consul-General finds on the facts that " both 
accused were engaged in running powder to Unyoro, knowing the trade in powder 
to be illegal, and further knowing that Kabarega was* in open warfare with 
Uganda and the Protecting Power,” On this finding both were convicted 
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ander [82] articles 48 and 50 of tbe Orders of 1889. The judgmenfe goes on; 
"Urzee bin Suleiman has, moreover, confessed to baying slaves in Unyoro.” 
This prisoner is convicted of slave-trading. We aie not inclined to differ with 
the findings on facts as above quoted. But with regard to article 48, we think 
it necessary to obtain from the Court below a further statement whether it 
considered that the importation of gunpowder was for the purpose of aiding tbe 
King or people of Unyoro in making war against Uganda and Her Majesty, or 
for pacific purposes of trade. This further statement should he aoconipanied 
by reasons. As regards article 50, the Court also desires further information 
as to the form of the prohibition of import or smuggling of gunpowder and the 
authority which prohibited. 

5. As to the conviction for slave-trading, we notice that no Act of Par¬ 
liament or other enactment or article of Order in Council or Treaty is quoted 
as the law which has been broken. As article 13 of the Africa Order in Council, 
1889,^ applies the procedure of the Justices of the Peace and tbe Superior 
Courts of England and section 54 of Part C of the schedule annexed to the 
Order in Council! refers to the law, we are of opinion that the Statute, 
Order, Hegulation, or Treaty should be specified in the charge and the 
judgment. By Africa Order in Council, 1892, a Secretary of State may 
introduce Indian laws ; and we do not know whether he has done so or not, or 
into what parts of the local jurisdiction. Mr. Young has contended that the 
facts found do not justify a conviction under either the Indian Penal Code (Act 
XLV of I860}, sections 370 and 371, or the Acts of Parliament, 5 Geo. 4, c. 113, 
and 9 and 10 Viet., c. 4. See, too, 39 and 40 Vict., c. 46. We are unable, 
until we know what laws are in force, to apply them to the facts found. We 
must, [63] therefore, ask the Court below to certify under what Statute, Act, 
Begulation, or Order the conviction was passed: and whether it had been 
applied to Unyoro, where the purchase of the slaves is found to have occurred. 

6. An important question of jurisdiction has been raised by Mr. Young, who 
contends that the only recorded evidence on the point, i.e., the statements of 
tbe prisoners themselves, treated as testimony under section *72 of Part C of 
tbe Schedule to tbe Order in Council 1889, i shows that they are both subjects 
of Germany which was one of the Signatory Powers to the Conference of Berlin 
signed in 1885, and, therefore, not British subjects as that phrase is used in the 
Order of 1889, nor such foreigners as are made liable to the local jurisdiction 
in article 10, clauses 3 and 4. Ho contended that the Africa Order in Council, 
1892, although it makes “foreigners to whom this Order applies," like tbe 
prisoners, justiciable under the Orders in like manner as British subjects, 
extends only to the area of the Protectorate, viz., that of Uganda, and not to 
another area like Unyoro outside that Protectorate, although within the British 
sphere. This, he says, appears from the terms of article 2 of the Order of 

* “ 13. Subject to the other provisious of this Order, tbe Civil and Criminal Juria- 
diotion aforesaid shall, so far as oircumstauccs admit, be oxercihpd upon the piinciplcs of and 
in conformity with the substance of the law for tho time being in force in and fur Plngland, 
and with tho powers vested in and according to the course of procedure and practice obhcrved 
by and before Courts of Justice and Justices of the Peace in England according to their 
respective jurisdiction and authorities." 

t “ 54, The description Oi an offenco in the words of any Act of Parliament under 
which the oflenoe arises, or if tbe ofience charged is one igainst the Africa Order, then in 
the words of that order or in either case in similar words, is suilioiont.” 

t “ (72) (1) In ail criminal proceedings, including preliminary examinations, the accused 
and the hustend or the wifo of tbe accused are competent, but not compellable, to give evidence. 

*M3) When the accused, or the bu.ibsnd or wife of the accused, offar themselves as wit¬ 
nesses they take the oath oc declaration required of witnesses, and are examined and sabjeot 
to be cross examined in the same way as ordinary witnesses " 
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1892, on which Order he commented as follows:—As regards clause 1 of the 
Preamble, Unyoro is not under the Queen’s protection, but is a kingdom with 
which we are waging war and employing against it a force of 20s000 mea-» 
vide an otiioial despatch in the Timee newspaper of the 20tli February 1896. 
The books already referred to show that Kabarega is a powerful king. The 
convictions for acts done in Uoyoro are bad, as Unyoro is outside the British 
Protectorate, and the same question is raised as in the case appealed for ded* 
sion of the Secretary of State from the Niger Territories, mentioned by 
Mr. Hall in his Treatise on the Foreign Powers and Jurisdiction of the British 
Crown, p. 217. As to danse 3 of the Preamble, Mr. Young urged that it deals 
[64] only with territories that Her Majesty has declared to be under her pro¬ 
tection ; and no such declaration by the Queen is produced or alleged ever to 
have been made as to Unyoro. There is nothing whatever to show that either 
of the prisoners is a resident either in the Protectorate of Uganda or in the 
British sphere outside; and they being foreigners, not brought under the 
Order of 1892, their case must be dealt with under the Order of 1889, which 
does not make them British subjects within its meaning. Hence article 48, 
which in terras applies only to British subjects, does not apply to them. If 
they are justiciable in like manner as British subjects, the supply of arms to an 
enemy power might be treason or misprision of treason, even if done in the 
enemy's country (1 East Pleas of the Crown, pages 52-53 ; 2 Stephen’s History 
of Criminal Law, p. 14.) The fact that the Court below framed no such charge 
shows that it did not hold the prisoners to be under the same obligations as 
British subjects. This is Mr. Young’s argument. 

7. The Advocate-General argues that to British subjects the English law 
of treason may apply if they furnish arms to the enemy (Foster’s Crown 
Law, 217; 1 Hawkin’s Pleas of the Crown, p. 12); but that article 48 of the 
Order in Council, 18H9, also applies. He meets Mr. Young’s argument with 
a suggestion that the offence defined by article 48 of the Order in Council, 
1889, being one against the Protected State of Uganda and the Protecting 
Power must be treated as one of which an abetment is legally possible, when 
the act of abetment is done outside the Fn'tectorate but within the British 
sphere and the local jurisdiction of the Consular Court. A similar question on 
the Indian Penal Code arose in Queen-Empress v. Oanpatrao Bamchandrat 
I. L. R., 19 Bom., 113. The Advocate-General has also brought to notice that 
one of the maps in Captain Lugard’s book shows that the part of Unyoro 
where the acts occurred, and which, we believe^ is the region of the River 
Msizi, south of Lake Albert Nyanza, is under a somewhat permanent British 
military occupation, as the existence of British forts shows: and that the 
present record discloses that the region is held by bodies of troops under the 
orders of military oflioers bolding Her Majesty’s Commission, and acting 
[68] under her commands. The fact of this occupation may be relevant to the 
present case; but as this Court has no clear knowledge of either the nature of 
the occupHtion, its territorial extent, its permanency, or the recognition given 
to it by Her Majesty’s Commissioner and Consul-General, or Her Majesty’s 
Secretary of State, it is not at present necessary to deal with the perplexing 
questions on which jurists differ and on which we find little judicial authority, 
questions discussed by Mr. Hall in the Chapter on Military Occupation in bis 
Treatise on International Law. 

8. This Court is in ignorance of the treaties or conventions which may 
exist between Her Majesty and Uoyoro or between Her Majesty and other 
sovereigns about Unyoro. We have not been able to procure any copy of the 
Act of the Conference of Berlin of 1886, br of the Act of the Brussels Oonfer- 
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enoa of 1691. We have referred to extraote from these Acts in Hall on Foreign 
Jurisdiction and in Captain Lugard’s second volume, page 574. Both the 
learned counsel have framed their arguments with reference to what is said in 
Hall's Foreign Jurisdiction as to the difference of Her Majesty’s exercise of 
jurisdiction in what is merely a "sphere of influence” and what has been 
formally made a Protectorate. 

9. We think that before we determine this question of jurisdiction, the 
Court ought to be more fully intormed by Her Majesty’s Commissioner and 
Consul-General on several points. His judgment records shortly as follows:— 
" Both accused are amenable to the ]urisdiotion of this Court in virtue of the 
Africa Order in Council, 1892.” But as this is the point which awaits our 
judicial decision, we desire to know what territory the prisoners belong to, and 
whether they are subjects of any Signatory or other Power, or subjects of Her 
Majesty or of any teiritory under Her Majesty’s protection or influence. It has 
been contended that neither of them is even a denizen in the British sphere. 

10. As no declaration of Her Majesty has been shown us, and none is 
suggested in the proceedings of the Court below, erecting the country of Unyoro, 
where the offences are laid, into a Protectorate, or including it within the 
Protectorate of JJganda [66] declared by Her Majesty on the 19th Juno 1894, 
we feel it necessary to ask information from Her Majesty’s Commissioner and 
Consul-General as to whether this country of Unyoro has been included in a 
Protectorate and, if so, when and how There are some indications to the 
coutiurv ; and it may be surmised that the military occupation evidenced by 
forts and soldiers is not only for the purposes of the actual war, but also for 
the purposes of Her Majesty fulfliling the obligations of the Conferences of 
Berlin, 1885, and of Brussels, 1891. The country being within the British 
sphere is within the local jurisdiction of tlie Consular Court. But it being 
apparently outside the Protectorate so often mentioned in the Africa Order in 
Council of 1892, it is necessary for this Court to be informed whether Her 
Majesty has, and by what means, made foreigners, to whom that order applies, 
justiciable by the Consular Court for acts done in Uryoro. It is conceivable 
that U«r Majesty may have refrained from using that juiisdietion as a means 
of enforcing good order upon furoignurs not denizens in the Proteetorate or the 
sphere of influence. The authority conferred on the Crown of exercising its 
foreign jurisdiction by means of Courts of Justice does not neces.sarily exclude 
the jirerogative of the Crown tu administer territories in military occupation 
for the purpose of good order, by means of the military commander himself or 
tlie military commander under the lawful orders fur such purjiuses of a civil 
oiheer. See Barwis v. Keppel, 2 Wils., 314; Huron v. Denman, 2 Exch., 167, 
Under some circumstances, the two means of order may lawfully exist at the 
same time in the same territory, the Cuurt using judicial procedure and applying 
established law, the commander or civil ofiioor in authority over him using mili¬ 
tary fotoe. See Forsyth’s Constitutional Law, 201, Thus municipal law and 
act of State may lawfully be exercised. The authorities are few, and there are 
none about spheres of influence, but we may refer by way of analogy regarding 
our occupation of Unyoro to the fully argued case of Elphtnstone v. Hedrachund, 
decided by His Majesty in Council and reported in 1 Knapp P. C., 316. It arose 
during the last Maratha war, but after the expulsion of the Poshxva and the con- 
[67] quest of the Deccan and the establishment of a provisional government 
under a Commissioner with Courts of Justice under his superintendence. Some 
public treasure of the late Government was seized by Captain Bobertson, the 
Golleotor and Magisfrate of Poona. No hostilities were then going on in the 
immediate neighbourhood; but they did continue in Khaudesb, and the garrisons 
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were maintained on a war footing and in readiness for active service. It was 
held by His Majesty in Council that the seizure of the treasure was not an act 
that could be contested in a civil Court. Their Lordships doubtless knew that 
after a conquest, and even after civil tribunals are erected, it takes some time 
for a territory to quiet down and there continues to be need of military opera- 
tions. Therefore they held the proper character of the transaction to be that 
of a hostile seizure made, if not flagrante, yet nondum eessante belh, regard 
being had both to the time, the place, and the person, and that if anything had 
been done amiss, recourse could only be had to the Government for redress, 
not to the Court. The case arose in the Deccan, then apparently by conquest 
part of the dominions of the Crown. But Unyoro appears to be only a sphere 
of influence: and a fortiori the reasons may apply, and it is easily conceivable 
that in dealings with foreigners, not denizens of British Territories or Pro¬ 
tectorates, Her Majesty may not have extended the jurisdiction of the Consular 
Court to them. We wish, however, to be made certain of what has been done. 

11. This being the first case arising in a new jurisdiction of great magni¬ 
tude and importance, it behoves this Court not to pass decision at once and 
thus make a precedent without full information. Although the facts of the 
particular case have to be placed on record in the Courts below, as they would 
by Justices of the Peace and the Superior Courts of England, by the depositions 
of witnesses and the statements made by the accused, and have to be dealt with 
in the judgment recorded, it is obvious that, when this Court deals with events 
arising in the heart of Africa, it stands in need of information about local 
history, geography and diplomatic transactions. The Court has to take notice 
of treaties and will consider conventions, decisions and usages that have sprung 
up in the interpretation of them [68] and which have been recognized by Her 
Majesty and Her Ministers. We are of opinion that the peculiar provision in 
article 75 of the Order in Council, 1889, which empowers the Consular Court 
to submit such information as it thinks necessary, along with the minutes of 
the case, is intended to supply the Court of Appeal with information on autho¬ 
rity to which it can give respectful attention and thus promote a common 
understanding between the Court in Africa and the Court in Bombay, and 
enable the latter especially to know what diplomatic transactions have occurred, 
the existence of war, and other matters of judicial notice and events of which 
there is no available history. It is also a means of avoiding delay in criminal 
appeal and review. The observations sent up with this record have been of 
value. In the Queen-Empress v. Bego Montopoulo, I. L. B., 19 Bom., 741, we 
found the statement in the Zanzibar Consul-General's observations about 
diplomjitio transactions essential in the decision of the case; and were aided 
in extending the principles of the common law about local allegiance and alien 
amy to protected foreigners by the observations recorded in that case by 
Mr. Berkeley. We accordingly avail ourselves as folly as possible of that 
appointed means of information by calling for it from H. M.'s Commissioner 
and Consul-General for Uganda on tbe perplexing points argued. We think 
our views as to the scope of the “ observations ” and their use by this Court 
are supported by the fact, that the Foreign Jurisdiction Act, 1890, 53 and 54 
Viet., b. 37, section 4, contemplates the submission by this Court of cases of 
perplexing jurisdiction for the decision of Her Majesty's Secretary of State 
which, as to tbe Orders in Council, makes it clear that this Court should be fully 
informed on such facts as nationality and the efifect of diplomatic arrangements. 

12. The presumption in favour of the jurisdiction is not yet displaced; 
and looking at tbe acts done by tbe prisoners as found below, and that the case 
comes on review, not appeal, we do not think it desirable to suspend the 
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gentenoes. Bnii we will adjourn the hearing for the return of the raoord from 
Uganda with the supplemental observations this Court now calls for. 

t69] 13. As other cases may in the interval come to the High Court on 
review or appeal, we will, it^order to save future delay, request the good ofiEioes 
of the Governor in Council to procure, for the use of the Judges, a compilation 
of the Orders in Council, Instructions, Queen’s Begulations and Notifications 
introducing laws and declaring Protectorates ; as also of the treaties and con* 
ventions applicable among the Powers, Chiefs and Governments in the parts 
of Africa to which the jurisdiction of this High Court extends. Among these 
are, we think, important the transactions of the Conferences of Berlin, 1885, 
and of Brussels, 1891, and any Acts subsidiary thereto or explanatory thereof. 

14. This Court orders that the record be retransmitted to Her Majesty’s 
Commissioner and Consul-General for Uganda in order that it may be returned 
to this Court on or before the 17th November 1896, with further observations 
under article 75 of the Africa Order in Council, 1889, on the matters indicated 
in this judgment. 

As intimated in the above judgment, further information was called for from 
the Uganda Court, and in erply the following was received from Mr. Berkeley:— 

I have the honour to acknowledge the receipt of copy of the judgment recorded by the 
High Court of Bombay in the above case, referred to ae in Criminal Reference No. of 1896, 
and in obedionco to the inatruotionb of that Court, 1 beg to submit the following further 
information in the case. The questions to which 1 understand 1 am directed to reply are— 

1. Did the Court here consider that the importation of gunpowder was for the purpose 
of a ding the king or people of Uuyoro in making war against Uganda and Her Majesty, or 
for pacific purposes of trade, and what i-. the form of prohibition of import or smuggling of 
gunpowder and the authority which prohibited ? 

'2. Under what Statute, Act, Regulation or order the conviction (of Ursee bin Bulimau, 
for slave-trading) was passed, and whether it bad been applied to Unyoro, where the purchase 
of slaves is found to have occurred ? 

3. Is Uuyoro, which is recognized to be within the British sphere of influence in East 
Africs, included in any way in a British Protectorate, and ii not, how, the accused being 
both foreigners, subjects of a Signatory Power to the Conoral Act oi the Conference of Berlin 
of 188f and as such only aiuauable to jurisdiction under the Africa Order in Council, 1889, 
within a Protectorate of Her Majesty (Africa (70J Order in Counoil, 1892), did this Court 
oome to try them under that Order for an ofionce committed outside such Proteotorate ? 

1 have the honour to reply as follows :— 

1, The Court could not possibly hesitate lu oonsidering that the gunpowder was 
imported for the purpose of aiding the king and people of Unyo'o (in return for ivory or 
slaves or both) to make war against Uganda and Hot Majesty. Hostilities had broken out in 
December 1893; military posts and patrohs had been ostablished since more than a year for 
the express purposes of cheeking the trade in munitions of war . the latter had been repeatedly 
proclaimed by ovary possible local means to be illegal : it was notorious throughout the 
country uinco two years at least that the trade inarms, powder, Ac., was prohibited and could 
not possibly be prosecuted as a lawful or pacific trade: all trading caravans were well aware 
(and as regards those coming from the south of Uganda had been repeatedly warned by the 
Qeemon authorities, as officially slated by the latter more than ouoe) that on entering the 
British sphere they should report themselves and the purp 'se and nature of their trade to the 
British authorities: so far from doing so the .accused had avoided all British stations, and 
they or others oonneoted with them nnder the general dirootion of one Kbalfan had fired on 
the patrol, from Nakabimba Station, who endeavoured to stop them near the Misisi River, 
And finally, both accuse^ admitted that they knew trading in arms, powder, Ac., and slaves 
to be illegal. The form of the prohibition of these trades has been by repeated notices carried 
fat and wide by the Britieh authorities end their agents and by the chiefs of the diSetent 
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districtK lu the British sphere. The authority, who prohibited, is, 1 presume, Bet Iifojesty 
the Queen. 

'2. The Statute, Act, Begulfttiou or order iu the matter of slave-trading would bo, I 
presume, the obligation undertaken by Her Majesty in Chapter II, article ‘J of the General 
Aot of tbo Berlin Ci'nferenue of J885, and the Treaty obligations there undertaken by Her 
Majesty are applicable in Unyom under the provisions of article No. :t of the Africa Order in 
Council, 1803. 

8. Unyoro had ii it been declared to be within a British Protectorate, and I must express 
my regret that in my original judgmi nt I did not explain the ciruumstanoos in which 1 judged 
novcrtholass, that 1 w.is justified in trying the .ujeused under the Africa Order iu Council, 
1889. In tho first pLice, the accused stating thnmsolvos to be German subjects, I had to 
oonsidor whether 1 should deliver them to the iiuarost German authorities for trial on a charge 
to bo formulated by this administration. The mere fact that German authorities did exist 
at no very great distance did not appear to me to touch tho iincstion. If established, the 
principle would equally apply to subjects of Auitria, Donmark, France Russia, Ac. &o., and 
other Powers Signatory to the General Aot of the Borliu Oonfurence of 1885. Apart from 
this, therefore. 1 decided that I should not hand the aecused over to the neighbouring German 
authorities, because 1 knew of no oireuuistances in which a British administration would 
surrender to foreign jurisdiction an accused arrested by themselves, except in deference to 
171] somi* well-established ciisi.om or usage, or in duferonco to a legitimate demand addressed 
to them by a duly appointed and aoeroilitod repre-rtiut itivc of such foreign jurisdiction. No 
such oustom or usagj exists to my knowledge. German subjects have no ox-tcrritorial rights 
in any part of these territories. Nor his Germany any acorodit'd representative anywberii 
within theui. I could see, Ihc-roforo, no ground fur handing the aceusod over to the German 
authorities. It roinained, then, either to lot them go, or to try Ihcin looally. The former, 
course appeared tu me lo bo quite in.idinissible, and f uon'icquently decided upni the latter. 
As regards the form adopted I would vcntur» to make the following observations. Were a 
"German siibjocl" to commit a crime and be arrested for it, say in Torn, a peaceful "kingdom,” 
lying like Unyoro within the British sphere but outside the Protectorate, one ot two courses 
would, 1 prc.suine, have to bo followed. Kitherl should permit the “King '* of Toru to try 
him and puiiisli him according to Toru laws, whatever these might be, or I should (tuohnioally) 
exercise inv “ infiacnce'' over the king in order to arrange that be should delegate his juris- 
diotion to this administration and Iheronpoii try tho aecused according to the procidure laid 
down for British subjiHits. Iu the case of Unyoro, however, the king and all local anthoritios 
or jurisdiction had disappeared m consequence of the war and, therefore, what could be done 
in Toru could not bo dune in Unyoro. Moiinwhile in Juno 1891, the Earl of Kimberley, then 
Her Majesty’s Secretary of State for Foreign Affairs had (though under strict limitations, see 
Blue Book, Africa, No.7. 1895,page 50) recognised the possible ueoessity for some “temporary 
and partial occupation of Unyoro.” It was in these circumslanuea and with that sanction 
that porl,ous ot Southern Uiivoru have been held by the British authorities in Uganda, and 
it seemed to mu tliat, since the king an 1 his judicial authorities had disappeared, we must 
necessarily assume, however temporarily, jurisdiction in their plaoe; in other words, that in 
those portions of Uuyoro which we occupied, in the terms of Lord Kimberley’s despatch “for 
purely defensive purposes with the object of protecting Uganda against aggression,’* we mast 
assume the responsibiliLies and exercise tho rights which we do in Uganda itself. Our tempo¬ 
rary presence iu these portions of Unyoro must, in practice, mean the temporary extension 
over then) of the British Pruteotorate over Uganda. In these oiroumstanoM I decided to try 
the accused as though the offence with which they were charged had been committed in 
Uganda itoelf. 

The case came on again before the High Coart (Jaboine and Banadb, JJ.) 
on the day of 14th January 1H97. 

Young (amiam curia), for the Prisoners, with him 'Manektha J. Taleyar- 
khan :—The only point remaining to be disoassed is whstber the alleged military 
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oooupatioa would roudor the aoeused justiciable But even assuming the fact, 
an occupation would introduce neither the Orders in Ciuncil not English law 
but only martial law —c p Manual of Mihliry Liw, p dn, H ill’s International 
fTd] Law, pp 184, 485, 488, 489 and as it ib quite oleai that the aocuied were 
not trie! under miitial law but undei Orders in Council they rhust he teleased 
Lanq, Advooatn General with Bao Saheh Vanudeb J Ktrtikar, Govern' 
ment Pleadei, for the Giown 

Jardlne J .—Before doihng with the questions nt law, it is convenient to 
state oui view ot some of the mjtters ot tact on which those questions depend 
Mr Young argued fui the piisoners thit they ire noc subjects of a Signa 
tory Powoi, but only dwellers in omo lugiou unde the piuteotionor iniluence 
of German! But, as this Gouit has already jiointud out, the only evidence, 
namely, their own statements is th it they aie Germ in subjects and in his 
leport pursuant to the order of this Court IJei Mijesty’s Oommissionei and 
Consul General clearly issumeb thio to be the fact This Couit must there 
fore, deal with them is subjects of Germany 

The acts toi which the piisoneis have buen convicted, occuiied in the 
country oi Uuyuiu ind Her Mijesty s Gommissionci and Consul General has 
in reply ti the quest on of this Court, m paia 10 of oui Order of the 17th 
Much 1896 stat^ thit IJtiyoio has nor bean declued to be within i British 
Piotectoiate lie hid ilso subuiittod the toHowing inloimation — 

A icgird th» form idoptid I wjuld '• itur to luikt t>h f j11 iwiiig ob (rvit>i ns 
Were a Oermin subjtci locrmmit icnnn. ind be irrcsted torn ly iii Inru i jn ioeful 
kingdom lying likt Uny iro within the British sphere but outside the Prot itorito oneef 
twi court w lull 1 piisumi hivetrbi f Uowcl Liitnei I bould permit the K.iug of 
Fc Iu to trv him in 1 punish him iieirdingt T ru liws wh itrccr these might le oi Ishoull 
(trehnieallv) oxeieis my mil leuct \ t the king m oidei tj *ri lUgc th it he sb uid dclegitt 
hi juri-^dittii 1 to this idmiiii tnti ti iiid tht ii'up in tr\ tbi lecus d ue idiiig t thepneo 
duio liid d wu f II Briiisb subpets In tin ist ol Liijoro howcvci tbu Ling and all loeal 
authontu or junsdicti in had di-ipp iid m i ms quenie of th* war iiid thirftcre whit 
could be done m Iiru ciald u lb d iic m (Ti v ru Mi luwhile in June 1S*14 lhcI<iclof 
Kunbsrley, thou Her Maji^stY s Steretary of elite 1 i Horngu Afltirs bid thsugh undit 
strict limititions (sce Blue b>nk Airu t N 18)> page 50) rec ogtiiard the pjssible iieees 
bity f Jr some umporiry and piiti il oeeupitioii efUnysro It wis in these (iicumstiiiees 
and with thit sinetion tbit portions if Southern Lnyoro hive been held by the 
British lutbonties in Ugiiidi, ind il siemod to rat thit siiiet thi l7SJ king and 
hiijudieiil authoritio hid disappeired wi must mee sarih issumc hswever tempo 
ruily junsdietioii in tbtir pi ice iii otUn wcids that in these pritious of L iiyoro 
which we occupied in thu tc rms I Lord Kl «Ibl GIib\ S ucspitcb lot pure 1\ dc feusue puip ises 
with the object of protecting Ugiudi igainit iggresmoii we must a->suiiif the nsponsibilitics 
and exorcise the rights which wo do in Ugii li itself Our tc inpot in piesetiee lu thcsi 
portions of Unyoro must in practice, mean the temporary extonsioii o\er them of the British 
Protectorite over Ugindi lu these circumstances J decided to tii the accused is thjugh 
the uSun e with which they wot ihicged had been eimmitted in Ugiiidi itself 

These remarks of the Commijsiouer and Consul General conhim tl e sui 
mise of this Couit that the territory m Unyoio was it the time held by railitaiy 
oooupatioii under the bupermtendenoe oi Hei Majesty b Commisbionet and 
Consul General by command of t}ie Grown 

The learniid Advocate Geneial has aigued that if Unyoio was undei 
military occupation, this ocoupatio heUt»a transferred the soveieign power to 
the Crown, and that it had to be exert ised by Hei Majesty s Commissionei and 
Oonsul'Geneiai as a Comuiandei in Chief, and that ao he might, in Lnyoro, 
have tried and punished these piisoneiM hy the law of war, the oonviotions 
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pasaed at Kampala io Uganda long afterwards in the Court eatablisbed by the 
Orders in Counoil may justly be treated as valid. But no ease has been shown 
us authorizing the trial by the laws of war at a place and time both distant 
from the warlike operations. Moreover, the Court of the Commissioner and 
Consul’Qeneraris by various articles of the Order in Council of 1889, e.g., 
articles 12 and 22, limited in its powers: it is by article 22 to exercise Her 
Majesty's jurisdiction “ bo the extent and in the manner provided by this Order.” 
Therefore if the offices of Judge of the Consular Court and^of a Commander- 
in>Chief happen in a sphere of influence to be held by the same person, who in 
both capdmities is under the control of the Grown, the directions in the Orders 
in Council are binding on him as Consular Judge. Article 105 of this Order 
recognizee and preserves the powers of Consular Officers in performing acts not 
judicial, acts such as they “ might by law or by virtue of usage or suffereooe 
or otherwise have performed if this order had not been made-” The Commis¬ 
sioner and Consul-General has avowedly and in terms assumed jurisdiction in 
this [7i] case under the Order in Council and submitted it to this Court under 
articles 74 and 75. It would be wrong, therefore, to impute what has been 
done to powers lawfully used by the head of a military occupation, such as 
are discussed in Forsyth’s Constitutional Law, p. 210, and by Mayne in his 
Criminal Liw of India, Chapter 3, sections 97 to 106. 

The Advocate*General further suggested that the record and statements 
submitted showed that this part of Unyoro had become annexed to the domi¬ 
nions of the Grown, but the Commissioner and Consul-General dues not aver 
anything more than a military occupation, which however complete, is not 
necessarily the same thing as an annexation. J find a case where the Judicial 
Committee of the Privy Council distinguished the temporary occupation of 
Moldavia by Russia in 1853 from a change of dominion—Crm*d» v. Powell, 
11 Moo. P. C., 88, lOl. See also other cases cited by Forsyth at p. 21. We 
must, blicrefore, hold that there was no annexation. There was a military 
occupation, more complete because the King of Unyoro and his officers had 
disappeared. But before then Her Majesty appears to have acted on the 
obligation of article L of the General Act of the Brussels Conference of 1890, 
which provides not only by clause, for the government of places under sove¬ 
reignty or protectorate, but also for " the gradual establishment in the interior, 
by the responsible Power in each territory, of strongly occupied stations, for 
roads, steam-hoats, telegraphs, expeditions, any flying columns, and the 
interdiction of arms and ammunition where the slave trade prevails.” 

We are agreed that the responsibilities here assumed are international 
dutifi'^ arising from mutual undertakings of the Signatory Powers: and thus 
differ from the obligations undertaken by the Sovereign to protect her subjects 
and others bound to her by allegiance. 

The sole question remaining tor disposal is whether the Court of the Com¬ 
missioner and Consul-General had jurisdiction under the Order-in-Council. 
The Advocate General has not seriously contested the arguments of Mr. Young 
already set forth in our former order in paragraph 6. The prisoners are 
” foreigners,” and being German subjects are " foreigners to whom this Order 
(t.e., t7S] of 1892) applies,” and if the ants of which they have been found guilty 
had occurred in Uganda or other Protectorate of Her Majesty, they would have 
been liable to the jurisdiction under the Order in-Council of 1889 " under the 
same conditions as British subjects and to the extent of the jurisdiction 
vested by law in those Courts.” These words are found' in article 2 of the 
Order-in-Counoil of 1892. But that article and the preamble, as also the later 
Order-in-Council of 1893, show that Her Majesty has drawn a plain distinction 
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about the oriminal liability of subjeots of the Signatory Powers, a 
distinotioD based evidently on tlie difference of the responsibility which the 
Crown is advised to assume in territories solemnly declared to be under the 
Queen’s protection and those merely placed, qua the other Signatory Powers, 
in a British sphere of influence. Mr. Hall in his International*Law, Part III, 
Chapter 3, section 93 et seg., shows how Germany and France have thought 
proper to assume fuller jurisdiction over persons, not originally their subjects, 
than the Crown of England has done, the last having, as these order's in 
Council show, acted more gradually. It may be that the restrictions of 
jurisdiction have been ordained in orde* not to offend the susceptibilities of 
other Powers or in order not to burden the Queen’s administrative and judicial 
services with cases arising in regions merely in a spnere of influence, where as 
yet the word " allegiance” has hardly been heard, and where the Queen has not 
solemnly declared her prerogative of protection. But it is not the duty of this 
Court to find reasons for the acts of the Queen't Ministers when the language 
used by her Council is, as we think, clear. 

For the above reasons the Court holds that as article 48 of the Order-in- 
Council applies in terms only to British subjects, and as those prisoners have 
not, as regards acts done outside the Queen’s Protectorates, been brought into 
the position of British subjects, tiie convictions and sentences under article 48 
are on their face without jurisdiction. 

The conviction for slave-trading would, if the prisoners were British subjects, 
probably have been legal under article 45, which applies the English Statutes. 
But these foreigners are not of any class included in article 10 : nor do the 
later Orders in [76] Council, as already mentioned, include them for acts done 
outside of the British dominions or Protoctorates. 

The convictions under article 50 are for the same reasons bad, as updn a 
true construction the wide phrase of that article ” a person ” must be treated 
as limited by article 10 and the general scope of this Order of 1889 and the 
late" Orders in Council. Another reason for distrusting the validity of the 
convictions under article 50 is that there is no record of any prohibition of 
importing arms and ammunition. The Commissioner and Consul-General pre¬ 
sumes the*: the authority who prohibited is Her Majesty the Queen. But 
it has not been suggested that Her Majesty has done this by applying any 
Act of Parliament, or any Indian Statute on the subject of prohibited or con¬ 
traband goods; or that her Sforetary of State has sanctioned any Queen’s 
Begulation under article 99 on the subject. 

The Court bolds the convictions and sentences of the Consular Court to 
have been passed without jurisdiction, and instructs Her Majesty’s Commis¬ 
sioner and Consul-General to cancel them and to set the prisoners at liberty. 

The Court will renew its request for a complete collection of such official 
papers. Queen’s Regulations and Orders in Council as are mentioned in para¬ 
graph 13 of our former Order. To avoid delays of justice we seek for 
authoritative information as regards any new Protectorates declared or other 
important Orders passed. 

Ranade, J. I concur. As this is a case of some importance, being the 
first of its kind under the extended Appellate Jurisdiction of this Court over 
East Africa, I deem it necessary to record a separate judgment. 

Her Majesty’s Commissioner and Consul-General for Uganda convicted 
the two prisoners Juma and Urzee of offences described in articles 48 and 50 of 
the Africa Order in Codncil, 1889, and Urzee was further convicted of 
slave-dealing, and they were sentenced respectively to two and three years’ 
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rigorous imprisonmeofe. These senteoces were submilifeed lio this Court for 
review under ai tides 74 and 75 of the Order. 

In the course of the lirst hearing, which took place on 17th March 1896, 
we took judicial notice of the fact that Uganda was [773 a Protectorate of Great 
Britain, and that Unyoro, the territory where the offence was admittedly 
committed, was within the British sphere of inllueuce. Judicial notice was 
also taken of the fact that the King of Unyoro had commenced hostilities in 
December 1893, and was at the time when the offence was committed at war 
with Uganda and the protecting British Power. We also intimated at the 
time that we saw no reason to differ from the findings of fact on which the 
conviction was based, namely, that the prisoners ware engaged in carrying 
gunpowder to Unyoro, knowing the trade in powder to be illegal, and knowing 
further that the King of Unyoro was in open warfare with Uganda and the 
protecting Power, and, lastly, that prisoner Ur/iee was further engaged in 
slave-trading. We felt it necessary, however, to obtain fuller information (1) 
as to whether the gunpowder was imported by the prisoners for the purpose of 
aiding the King of Unyoro in his war operations; (2) whether there was any 
express authoritative prohibition of the impoit or smuggling of gunpowder ; (3) 
as no particular Statute or Act was quoted or referred to in the ludgrnent, we 
wished also to know the particular Act, Statute or Order on which the convio- 
tion for slave-dealing was based. Besides fuller intormatiun on these points, 
we inquired, in reference chiofiy to the question of jurisdiction raised before 
us bv Mr. Young , (4) whtt territoj-y the prisoners belonged to, and whether 
they were subjects ol any Signatory or other Power or subjects of Her Majesty 
or of a torritor> under Her Majesty’s protection or influence; (5) and further 
whether the Unyoro country was included in any protectorate, and, if so, 
when and how ; and (G) whether Her Majesty had made foreigners to whom 
the Order in Council of 1892 applied, justiciable by the Consular Court for 
acts done in Unyoro. 

The Consul-General has now supplied the information asked for in the 
interlocutory observations. On the first point noted above, his f*epl> shows 
that' the importation of gunpowder was made hv the prisoners not for pacific 
purposes, but for aiding and abetting the King of Unyoro m his war operations. 
On the second point it is stated that the prohibition of the import of gunpowder 
had been duly notified, and the prisoners themselves knew that the trade was 
illegal. Ill regard to the third point, [78] about the prohibitions of slave¬ 
trading, the Consul-General referred to Cfiapter II, article 9, of the General Act 
of the Berlin Couferenoe of 1885, and lie stated that the treaty obligations 
ther I undertaken were applicable to Unyoro under article Ho. 3 of the Africa 
Order in Council oi 1893. As regards the points which had reference to the 
question of jurisdiction, the Consul-General stated that Unyoro had not been 
included within a British Protectorate, hut it was within the British sphere 
of influence. Wo gather torther from the reply that the plea of the 
prisuuet's that they were German subjects urged by them in the course of the 
trial is substantially correct, as it is not traversed in the reply. The Consul- 
General states the prisoners, as soon as they taised this plea, were not made 
over* for trial to the nearest German authorities, because in the absence of any 
established usage or custom, or of a legitimate demand made by a duly accredited 
representative of a foreign jurisdiction, it is not usual for British administra¬ 
tions to sunender offenders arrested by themselves. There was no such usage 
established, and there was no demand made in this case, and German subjects 
had no ex-territorial rights, and the German Government had do representatives 
in those parts. As the King of Unyoro was at war with Uganda and the 
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Frdteoting Power, and Unyoro was temporarily occupied by a military force, 
the Coneul-General held that he felt himself justified in assuming the same 
responsibilities and exercising the same rights as regards the part of Unyoro in 
military occupation as his Court exercised in protected Uganda. In other 
words, though Unyoro had never been formally included within the Protector¬ 
ate, the fact of military occupation justified the extension of British jurisdiction 
over that part of it which was so temporarily occupied. 

It seems clear to me, from the first set of replies, that there is not 
sufficient reason shown which renders it necessary to suggest any modification 
of the decision of the Consular Court on questions of fact. The question 
of jurisdiction stands, however, on a different footing. The question 
here is, had the Consul-General jurisdiction to try the prisoners, or was he bound, 
as he admits it was open to him to do, to hand them over for trial to the German 
authorities in East Africa. For the purpose oi the [79] inquiry into this 
question of jurisdiction, I may take it as proved that the prisoners are admit¬ 
tedly German subjects and that the oifences with which they were charged 
were committed by them in Unyoro, which territory, though within the British 
sphere of influence in East Africa, was not included in the Protectorate of 
Uganda, and the King of Unyoro was at the time engaged in a war which 
necessitated a pgirtial occupation of his territory by military posts. 

1 have now to consider whether, under any of the Africa Orders in Council, 
the Court of the Consul-General and Commissioner of Uganda was vested with 
a jurisdiction to try German subjects arrested in Unyoro territory. The 
principal Africa Order in Council, dated 22nd October 1889, expressly defines 
the words "British 8ub}ects, ” " foreigners ” and " natives ” separately. British 
subjects include persons enjoying British protection, and the subjects of the 
Princes and States in India resident in the parts of Africa to which the Order 
relates. Foreigners mean persons who, whether natives or subjects of Africa 
or not, are not British subjects, and natives ate defined as being persons who 
are not British subjects nor the subjects of any non-African Power. It is clear 
from this that, so far as this Order goes, the prisoners being German subjects 
fall within the category of " foreigners. ” The Consular Courts created by the 
Order under articles 5 and 19 and instructions on article 21 have under article 
10 jurisdiction over the person and property of British subjects as defined 
above, and in regard to foreigners, they have jurisdiction only over them first 
when they submit themselves of their own accord to such jurisdiction, or 
secondly when they are subjects of States which have entered into treaty 
arrangements with Her Majesty permitting the exercise of this jurisdiction. 
In the ease of natives as well as foreigners, consent is necessary to give juris¬ 
diction to treat them as British subjeots (article 17). So far, therefore, as 
this Order is concerned, the Consul-Goiieral’s jurisdiction could only arise on 
proof that the prisoners submitted to it, or that the German Government bad 
entered into an understanding with Her Majesty’s Goverumont permitting this 
exercise of jurisdiotion over them. The Consular Courts though Courts of 
Becord (article 24) have no plenary authority, but are bound to exercise 
[ 80 ] their jurisdiotion to the extent and in the manner provided by this Order 
(Article 22). The Criminal Side of those Courts was constituted principally 
with the object of maintaining order among British subjects and for the repres¬ 
sion of crimes or offences committed bv British subjeots (article 12), and the 
jariadiotion over foreigners comes in only under the exceptions noted above. 
Port VI, which rplates more particularly to the criminal jurisdiction, defines 
in article 45 offences as acts or omissions which are held to be offences under 
English law, and this is also the purport of articles 13, 45 and 65 in regard to 
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procedure and punishments. Article 48, under which the accused were charged 
in the present case, is expressly limited to British subjects as defined by the 
Order. Article 50 does nut contain a similar limitation, but the general scope 
of the Order also limits its application. The restricted character of the civil 
jurisdiction of these Courts supports the same inference. Foreigners must 
expressly consent to civtl jurisdiction (article 100). The existence of native 
and foreign tribunals side by side with these Courts is expressly contemplated 
in article 101. It is not necessary to elaborate this point more fully, because 
the Consul-General himself rests his jurisdiction to try the prisoners in this 
case not under the Africa Order of 1889, but under the addition made to it by 
the Order of Council of 1892. 

1 have next to see what was the nature of the change effected by the 
Order of 1892, dated 2dth June 1892. It appears from Mr. Hall’s great work 
on this subject that the Order of 1889 strictly followed the principles and 
traditions which have guided the policy of British Settlements in foreign parts 
by which consular jurisdiction is confined to British subjects only. The 
French and German Governments, however, in their African Protectorates 
claimed higher powers, and in the new Order of 1892 there was a distinct 
departure in that directiou in regard to British Protected States. The Order 
in its preamble recites that for the due fulfilment of the obligations undertaken 
by Her Majesty under the General Act of the Conierence of Berlin, signed 
in 1885, the subjects of the Signatory Powers should be justiciable in like 
manner as British subjects within the limits of the territories which Her 
Majesty may have declared to be under [81] her protection. The order then 
enacts that the words “ foreigners to whom this Order applies, shall mean sub¬ 
jects of Signatory Powers or any other Powers which have consented that their 
subjects shall bo justiciable under the Order of 1889, and it further enacts that 
when Her Majesty has declared any territory to be a Protectorate of Her 
Majesty, the provisions of the Order of 1889 having reference to British 
subjects shall apply to the foreigners to whom this Order applies; and the 
requisition of the express previous consent of the foreigner or of his State shall 
have no effect in regard to such Protectorate, and in respect of such foreigners. 
Germany is one of the Signatory Powers. Uganda was declared a Protec¬ 
torate on 19th June 1894, and it is clear that it the offences with which the 
prisoners were charged had been committed in Uganda, this order would have 
given jurisdiction to the Consul-General to try the prisoners, notwithstanding 
their plea that they were Gorman subjects. As it is, the Order has no applica¬ 
tion to Unyoro, which admittedly has not been declared to be a Protectorate. 

Mr. Young made some point of the distinction between German subjects 
proper and subjects of German Protected States. It is not necessary to con¬ 
sider this point, as the distinction would have been material only if the offences 
had been committed in Uganda. As it is, the prisoners are admittedly not 
residents either of Uganda or of tne territories under British influence. 

The Advocate-General contended that as the offences were committed 
against Uganda and within a part of Unyoro under military occupation by a 
British force, this part of Unyoro might be considered as annexed to Uganda 
over which the Consular Court bad jurisdiction to try foreigners, who were 
subjects of Signatory Powers. 1 think this contention is opposed to the general 
principles of law and that it is also against the express terms of the Order of 
1892, which declares clearly that the Order of 1889 shall be void and of no 
effect only as regards territories declared to bo protected in so far as foreigners 
to whom the Order of 1892 applies, are concerned. Beyond these local and 
personal limits the old order must be regarded as still in full force. If the 
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oontention of the Advocate-General were sound, no express £8^] declaration 
of a Protectorate would be necessary, as all territory under British influence 
and occupied by military force would be, for the purposes of the Order of 1892, 
Protected territory. The Order of Council, dated ITth July 1893, expressly 
enacts that “ natives,” as defined by the Order of 1889, of tiny Protectorate of 
Her Majesty outside the local jurisdiction of Consular Courts shall be triable 
by such Courts as British subjects when they happen to be within such local 
limits. This extension of the first Order brings out clearly the distinecion 
between the local and the Protectorate lurisdicliun of such Courts. It, however, 
does not support the view that these Courts have any jurisdiction over either 
natives or foreigners in respect of offences coraniitlod by them outside local 
or Protectorate limits, solely on account of the fact that such territories came 
within what is called the sphere of influence. The phrase ” British sphere of 
influence ” is obviously intended to mark out African territories within which 
other European Powers are by mutual unde.'standing not to extend their con¬ 
quests to the disadvantage of the British Power in East Africa, whose sphere 
is marked out by 30 Meridian East Longitude. It has no significance for pur¬ 
poses of jurisdiction. It is, in fact, the outer circle beyond the Protected States, 
and is for purposes of internal jurisdiction independent territory, whore the 
Consular Court has no direct authority, andcinnot control the actions of its 
native rulers, as it might do in Protected territory. No delegation of power 
from the native ruler was possible, as the king was at war. 

As regards the question whether jurisdiction was given to the Consular 
Court by reason of a part of Unyoro being at the time under military occupa¬ 
tion, or as the Advocate-General puts it, by reason of the temporary annexa¬ 
tion of Unyoro in part to Uganda, I do not think it is necessary here to consider 
the point. Lord Kimbekley’s order is not among the papers sent to us. A 
temporary and partial occupation of the sort indicated could confer no jurisdic¬ 
tion on the Consular Court, whoso power.>> are strictly limited by the various 
orders in Council. Tlie military authorities might have, on the strength of the 
forcible occupation of the territory of a king at war with Her Majesty’s 
Government, disposed of the prisoners summarily on the spot under martial 
£83] law applicable to such conditions. Occupation for purposes of war does 
not ohpnge the law of the couutry invaded, and such occupation cannot confer 
jurisdiction on the Consular Courts to try foreigners to whom the Order of 1892 
did not apply as if they were British subjects. The distinction between spheres 
of influence and Protected territory is a well-recognixed distinction and Cdunot 
be got over by such temporary and partial occupation. At any rate this Court 
in appeal can have no jurisdiction to deal with acts committed under such 
circamstanoes. 

On the whole, therefore, I feel satisfied that the Commissioner and Consul- 
General of Uganda had no jurisdiction under any of the Orders in Council to 
try the prisoners, who were German subjects, for offences committed by them 
ontaide the Protectorate of Uganda. We must, therefore, instruct him under 
ai'ticle 75 to cancel the sentences passed by him on the prisoners, and to set 
them at liberty. 
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( 21 Bom. 88 ] 
APPELLATE CIVIL. 


The Ibth March, 1696. 

Present: 

Mr. JiTSTicE Jabdine and Mb. Justice Banade. 


Bhagwan Jethirani.(Original Defendant) Appellant 

versus 

Dhondi and others.(Original Plaintiffs) Respondents.* 


Limitation—Limitation Act {XV of 1677), Sch, IT, Art. 179 — 
Application for ereeutton of decree. 

An application for execution of decree wae made in 1886, and the second in 1891. The 
latter was at first allowed, but subsequently struck ofi for some default of the applicant. Ihe 
third application was made m 1893. 

HM, that the second application having been made at a time when it was hatred by 
reason of the three years’ period having been exceeded, the third was barred though 
presented within three years of the second. 

The phrase" in accordance with law ” in article 179 of the Limitation Act is adjectival 
not only to the words " to the proper Court for execution,” but also to the words " to take 
some stop in execution.” 

Second appeal from the decision of A. Steward, District Judge of Poona. 

Redemption suit. In this suit a decree was passed on the 13th February 
1883, for redemption of a mortgage on payment by the [H] plaintiffs (mort¬ 
gagors) to the defendant (mortgagee) of Rs. 1,600 in eight yearly instalments 
of Rs. 200 each, with a proviso that the whole should be recovered at once by 
the sale of the mortgaged land on failure to pay any one of the instalments, 
the first of which was to be paid on the Slst March 1684. 

The plaintifis having failed to pay the first instalment, the defendant 
applied for execution of the decree on the 19th November 1885, 
praying for payment of the whole amount. This application was dis¬ 
posed of on the 25th of that month. On the 19th November 1891, 
the defendant made a second application for execution which was admitted, 
and notices were issued under section 248 of the Civil Procedure Code (Act 
XIV of 1882). The application was, however, subsequently struck off on 
account of some default on the defendant's part. 

T 1 1893 the defendant made a third application for execution. The plaint- 
ifis contended that this application was barred bv limitation; that, in fact, 
the previous application of 1891 was barred and ought not to have been 
admitted, having been made more than three years from the date of the first 
application. 

The Subordinate Judge of Junnar rejected the application on the ground 
of limitation and the District Judge confirmed this order. 

The defendant appealed to the High Court. 

Daft Ahaji Khate for the Appellant (Defendant):—^The present application 
is made within three years of the one made in 1891. That one was admitted. 
It is true it was not adjudicated upon, but that is not required by the 
Limitation Act. That applioation was a step in aid of execution in accordanoo 
with law and, therefore, the present applioation is not barred. 


* Second Appeal No. 849 of 1896. 
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Shivram Vithal Bhandarkar,tar fche Bespondenta (Plaintiffs)The appli¬ 
cation of 1891 was struck off for default and there was no decision on the 
merits. The question of limitation was not raised. The disposal of that appli¬ 
cation was favourable to the plaintiffs, who of course di^not appeal. That 
ciroumstanoe distinguishes this case from Mungul v. Ortja, L. B., 8 Ind. Ap., 
123 at p. 130: S. C., I. L. B., 8 Cal., 51. He cited Raj^ [88] kumar Banerji v. 
Rajlakhi Dahi, 1. L. B., 12 Cal., 441; Nilmoney v. Ramjeebun, 8 Cal. L. B., 
335 ; Sheikh Budan v. Ramehandra, T.L. B., 11 Bom., 537. 

Jardine, J.: —The second application made by the defendant, z. e., the one 
of the 19th January 1891, was admittedly beyond the limitation of three years. 
But the Court, probably acting under section 5 of the Limitation Act, admitted 
it, and issued notices under section 248 of the Code of Civil Procedure. The 
application was, however, struck off for some default of the defendant. It is 
admitted hy Mr. Khare that there was no adjudication— Sheikh Budan v- 
Ramehandra, I. L. B., 11 Bom., 537,—and it is clear that the plaintiffs could 
not have appealed from the order striking off, as that was altogether in their 
favour. The chief ciroumstanoe, therefore, on which Mungul v. Qrtja, L. B., 
8 Ind. Ap., 123 at p. 130 : S. C., T. L. B., 8 Cal., 51, was decided is absent here. 

We proceed, therefore, to consider the pure question of construction of 
article 179, clause 4, of the Limitation Act, vie., whether the second application 
having been made at a time when it was barred by reason of the three years' 
period having been exceeded, the present application of the plaintiffs is to be 
held not barred because it is made within three ^ears of the second application. 
It has been urged by Mr. Khare that the phrase ‘ in accordance with law" is not 
adjectival to the words “ to take some step in aid of execution," but only to the 
words “ to the proper Court for execution." Thus he would distinguish Nilmoney 
V. Ramjeebun, 8 Cal. L IL, 335. Wo think, however, that ordinary syntax 
wonld treat the phrase as adjectival to both : and that the reason of the law 
would acquiesce in this view of the meaning We, therefore, hold that the 
second application did not create a fresh starting point and that the case is 
•ilmost on all fours with the Calcutta case. The Court, therefore, confirms tho 
decree with costs. 


NOTES. 


Deeree confirmed. 


[ The following decisions arc similat(1909) 11 C. Jj. J., 83; (1919) 37 Bom., 42. See 
also (1909) 11 C. L. J., 357; (1907) P. R.. 116; (1910) 13 O. C., 303. J 
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The 18th March, 1890. 

Present: 

Mr. Justice Jardine and Mr. Justice Banade. 


Dbondsbet.(Original Defendant) Appellant 

versus 

Bavji and others.(Original Plaintiffs) Bespondents. 


IrUerest —Damdupat— Mortgage—Liability to ac^yimt—Deeree on mortgage — 
Farther interest from date of suit to decree ordered by the Court —Diseretion of 
Court—Civil Proeedure Code (Aet Xl^ of 1882), See. 209. 

Where under ihe terms of a mortgage there is a liability to .accoant.the rule otdamdupat 
docs not apply. 





l.L.B. 22 Bom. 87 bhondshist v. bavji &c. tl896] 

Tho law as laid down in Oopal ▼. Oangaram, 20 Bom., 721, is not limited only to 

caBss in which at date of suitan account between the mortgagor and mortgagee ie actually kept. 

In a suit brought by a mortgagee against hie mortgagor (both partiee being Hindus) the 
decree ordered the defendant to pay interest from tho date of suit to decree upon the total 
found due after applying tho rule of damdupat at the date of suit. It was objected that this 
order of further interest violated the rule of damdupat. 

HM, that the discretionary power as to awarding interest conferred on the Courts by 
section 209 of the Civil Procedure Coda (Act XIV of 1882) may bo exorcised without reference 
to the law of damdupat 

Appeal from the deciBion of Bao Bahadur Ghunilal Maueklal, First Class Sub* 
ordinate Judge of Poona, in Suit No. 368 of 1892. 

Suit on a mortgage. The plaintitTs (mortgagees) claimed to recover 
Bs. 2,999 as principal and Bs. 2,999 as interest due under the mortgage. By the 
deed it was provided that the mortgagees should have possession of the mort¬ 
gaged property and that the reuts and profits should go towards the satisfaction 
of the mortgaged debt. The plaintiffs gave credit for the sums so received by 
them and now claimed for the balance. They also claimed further interest on 
tho total sum (Bs. 5,988) from the date of suit to decree. 

Tiie First Glass Subordinate Judge passed a decree for the plaiutiCFs for 
the whole amount claimed. 

Tlie defendants appealed to the High Court. 

Lang (Advooate-Oeueral) and bhivram. Vtihal Bhandarkar, for the Appel¬ 
lants (Defendants); —The rule of damdupat applies and [87] the plaintiffs oannot 
recover more than the amount of principal (Bs. 2,999) and an equal amount as 
interest. Further interest cannot be given. The case of Gopal v. Oangaram, 
I. L. B., 2U Bom., 721, does not apply, as there was no account current 
between the.parties. 

Branson and Bao Saheb Vasudeo J. Ktrtikar, for the Bespondents (Plaint¬ 
iffs) :— Qopal V. Oangaram, T. L. B., 20 Bom., 721, decides that when under 
the terms of a mortgage there is a liability to acconut, the role of damdupat 
does not apply. The plaintiffs are entitled to the additional interest. 

Jardine, J.: —The question about the rule of damdupat was not raised 
below, la the absence of any finding to the contrary we are of opinion that 
there was a liability to account under the terms of the mortgage : and we do 
not treat the judgment of the Full Bench in Qopal v. Oangaram, 1, L. B., 20 
Bom., 721, as confined to cases in which at the date of suitan account between 
the mortgagor and mortgagee was actually being kept. We think the fact that 
an account may be taken between the parties of interest on the one side and 
rents and profits on the other is sufidoiont to exclude the law of damdupat 
aooording to that judgment. 

But in this case its application relates only to the part of the Subordinate 
Judge’s decree, which orders che mortgagor to pay interest from the date 
of suit to that of decree upou the total found due after applying the rule 
of damdupat at the date of suit. That total was found to be Bs. 2,999 
principal plus an eqnal sum as interest. We think that the diaoretionary 
powers conferred on the Courts by section 209 of the Code of Civil Procedure, of 
which this is one, may be exercised without reference to the law of damdupat.. 

The Court confirms the decree with costs. 

Dearee confirmed. 


HOTESi 

t Boe also (1909) 11 Bom. L. B., S18. ] 
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[88] APPELLATE CIVIL. 


The 19 th Mar eh, 1896. 

Present; 

Sib G. Fabban, Kt., Chief Justice, and Mr. JustiCB Candy. 


Abdul Karim.(Original Defendanb No. 3) Appellant 

verms 

Thakordas Tribhovandas.(Original Plaintiff) Respondent.* 

Civil Procedure Code {Act XIV of IttSii), Sec. 285 — Execution — Sale— 
Attachment of same property by different Courts—Sale by both 
Courts—Titles of the respeottve purchasers at such sales 

A and B obtained decreet against C. A ’» decree waa obtained in the Court of the Sub¬ 
ordinate Judge at Surat. B’s decree was obtained in the Small Cause Court at Surat. In 
execution of their respective decrees both A and B obtained orders of attachment on the same 
day of a certain debt due to C by the Municipality ol Surat. Notice of the attachment was 
given by the Subordinate Judge to the Small Cause Court, under section ‘J60 of the Civil 
Procedure Code (Act XIV of IBHil). On the 16th November 1B93, the Subordinate Judge 
issued an order tat sale of the attached debt, and on the 18th December the Small Cause 
Court issued a similar order. Both Courts sold the debt on the 6tb January 1894, the Small 
Cause Court selling first in point of time. At the sale by the Subordinate Judge the plaint¬ 
iff bought tho debt and the defendant was the purchaser at the sale by the Small Cause Court. 
The defendant after hn* purchase sued the Municipality for the debt making the plaintiff a 
party defendant, and he obtained a decree against tho Municipality. The plaintiff also sued 
the Municipality making the dofondanl a party, and be also obtained a decree which was 
confirmed by the Thstriot Court. Against this decree the defendant appealed to the High 
Court. 

Held, that the plaintiff had the better title. The defendant bad bought at the sale held 
by the Small Cause Court. Tho sale by that Court after it had received notice of the attach¬ 
ment proceedings in the Court of tho Subordinate Judge was in direct contravention of the 
provisions of section !28>5 of the Civil Procedure Ccsle (Act XIV of 188‘2). The Small Cause 
Court had full notice of the proceedings in the Subordinate Judge s Court and there was no 
reason .o suppose that the defendant himsell had not similar knowledge. Tho defendant 
did not set up the plea that he was a bond-tide purchaser without notice. 

Per Fabran, C.J.:—The sale by the Small Cause Court was an act done in the irregular 
exercise of admitted jurisdiction. But when property is attached by more Courts than one, 
although each has jurisdiction to sell, that jurisdiction should be exercised by the Court of 
the highest grade (section 286). If by a mistake of law or in igiiorsncc of an earlier attach¬ 
ment in a Court of a higher grade, a Court of lower grade proceeds to sell, it is not deprived 
of jurisdiction to do so by section 285. The jurisdiction of a Court cannot depend upon its 
knowledge of facts. If an attachment in a higher Court deprives a (891 Court of lower 
grade of jurisdiction to sell, the sale must be, I apprehend, invalid, whether tho Court of 
lower grade knows of it or nut. If the sale is held to bo in such cases only irregular, the 
purchaser will take an indefeasible or defeasible title according to whether he knows or does 
not know of tho irregularity. If he buys bond fide and without notice, his title would be 
perfect and he will not be affected by the irregularity of tho proceedings in the sale —Reuia 
Mahtan v. B'im Rishen, L. R.. 13 I. A., IOC. If he pure! ases with notice, he runs the risk 
of his purobase being set aside. 

Second appeal from the decree of T. Hamilton, District Judge of Surat. 
Venilal Bhagwan held a decree against Ahdulali and Ismail Karimbhai which he 
obtained in the Court of the First Class Subordinate Judge at Surat. Mahomed 
’ * Second Appeal No. 549 of 1895. 
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Ali held a Small Cause Courb decree againsb bhese same persons. On SObh 
September 1893, Venilal in execution of his decree applied bo the Firsb Class 
Subordinate Judge for the attachment of a debt due to his judgment-debtors 
by the Sural City Municipality, and on the same day Mahomed Ali in execu> 
tion of his decree made a similar application to the Small Cause Court for the 
attachment of the same debt, and both the Courts made orders for attachment 
on the same day. The Small Cause Court attachment was levied on the 30th 
September 1893, and that of the Subordinate Judge's Court on the 2nd 
October. Notice of the latter was duly given to the Small Cause Court. The 
attachments were thus concurrent attachments and the provisions of section 
285, Civil Procedure Code (Act XIV of 1882), became applicable. 

The Subordinate Judge made an order for sale on the 16th November 
1893, and the Small Cause Court made an order for sale on the 18th Decern* 
her. Both Courts sold the debt on the 6th January 1894, the Small Cause 
Court selling first in point of time on that day. At the execution-sale by the 
Subordinate Judge the plaintiff bought the debt; the defendant bought it at the 
sale by the Small Cause Court. The defendant after his purchase sued the 
Surat Municipality in the Small Cause Court for the debt which he had bought 
and he made the plaintiff a party-defendant, and obtained a decree against 
the Municipality. The plaintiff at the same time sued the Municipality in 
the Subordinate Judge’s Court for the debt and made the defendant (Abdul 
[90] Karim) a defendant, and he also obtained a decree which on appeal was 
confirmed by the District Court. The defendant appealed to the High Court. 

RaLabhat Lalluhhat appeared for the Appellant (Defendant No. 2). 

Motilal M. Munsht appeared for the Bespondent (Plaintiff). 

Farran, C. J. :—The facts and the dates of the several proceedings which 
give rise to the question which has been argued upon this appeal are these. 

Venilal Bhagwan held a decree obtained in the Court of the First Class 
Subordinate Judge at Surat against Abdulali and Ismail Karimbbai. 

Mahomed Ali Abdul held a decree obtained in the Court of Small Causes at 
Surat against the same defendants. The Surat City Municipality was indebted 
to Abdul Ali and Ismail Kai’imbhai in the sum of Bs. 200 or thereabouts. 

On the 30th September 1893, Venilal and Mahomed Ali respectively applied 
in the Courts of which they held decrees for the attachment of the debt due by 
the Municipality to their common judgment-debtors. An order for attachment 
was made by both Courts on the same day. The Small Cause Court attachment 
was levied on the 30th September 1893, and that of the Subordinate Judge’s 
Court on the 2nd October following. Venilal on effecting bis attachment gave 
notice of it to the Small Causa Court. The attachments thus were concurrent 
attachments, and the provisions of section 285 of tbs Code of Civil Procedure 
(Act XIV of 1882) became applicable to them. 

The Subordinate Judge made an order for sale on the 16th November 
1893. A similar order was made by the Small Cause Court on the 18th 
December following. Both Courts sold the debt on the 6th January 1894, the 
sale by the Small Cause Court having been (it is said) in point of time first made. 

The plaintiff purchased the debt at the sale held by the Subordinate Judge. 
The defendant Abdul Karim was the purchaser at the sale held by the Small 
Cause Court. After his purchase [91] the defendant Abdul Karim sued the 
Surat City Municipality in the Small Cause Court for the debt due by them to 
the judgment-debtors, making the present plaintiff a party-defendant to the 
suit, and obtained a decree against tbe Municipalitv. Concurrently the plaint¬ 
iff sued the Municipality and Abdul Karim in the Subordinate Judge's Court, 
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and alao obtained a deoree, whioh was confirmed in appeal by the District 
Judge. This is an appeal from that decision. 

There can, I think, be no doubt that the proper Court to realize the debt 
by sale was the Court of the Subordinate Judge, First Class, .that Court being 
the higher in grade— Turmuklal v. Kalyandas, I. L. B., 19 Bom., 127, and the 
action of the Small Cause Court Judge iu proceeding with the sale alter he had 
received notice of the attachment proceedings in the Court of the Subordinate 
Judge, First Class, was in direct contravention of the provisions of section 286 
of the Civil Procedure Code. This is a contest, however, between the two 
purchasers, and we have to determine which has the better title. This ques¬ 
tion has, as pointed out in Patel Naranji v. Ilatidan, I. L. B., 18 Bom., 458, 
given rise to a conflict of decision between the Calcutta High Court on the 
one side and the Madras and Allahabad High Courts on the otho**. In the 
Calcutta oases the objections (which were overruled) to the first sale rested on 
the ground that they were not ordered by the Courts respectively under whose 
decree the properties had been first attached, hut wore made under a subso- 
queiit attachment by another Court— Dwarka Nath v. Banku Uehari, I. L. B., 
19 Cal., 651, Kashy Nath v. Surbanand, I. L. B., 12 Cal, 317,—while in the 
Madras and Allahabad cases the objections (which wore allowed; to the origin¬ 
al sale ware based upon their having been made by a Court of inferior grade 
while tbe'respective properties wore under attachment by Courts of higher grade 
—MuUukmvppan v. Mutturamalinga, I L. B., 7 Mad., 47 ; Badrt Prasad v. 
Saran Lai, I. L. B., 4 All., 359 ; Aghore Nath v. Shavia Sundari, I. L. B., 
5 All., 615. The distinction does not appear to be important. The provisions 
of section 285 apply equally to both classes of objection, and in Dwarka Nath 
V. Banku [92] Behari, 1. L. B., 19 Cal, 651, the Court recognised that its ruling 
was opposed to the decisions in the Madras and Allahabad cases which I 
have mentioned. 

The facts in Paiel Naranji v. Hartdas, I. L. B., 18 Bom., 458, and in 
Turmuklal v. Kalyandas, 1. L. B., 19 Bom., 127, brought those cases within the 
wording of section 285, though the Comt considered that they wore not within 
its spirit. In them sales by a Cuuil oi lower grade were not trcKted as void 
while the property sold was under attachment hy a Court of higher grade. 
The proceedings in both oases had, however, reached .i very late stage in the 
Court of inferior grade before the attachment was levied in the Court of 
higher grade. 

The decision of the present case apjiears to me to rest upon the well-known 
distinction between the acts of a Court done without jurisdiction or authority 
and those done in the irregular exercise of an admitted jurisdiction or author¬ 
ity. I think that the sale by the Small Cause Court falls within the latter 
category. When property is attached uy more Courts than one, each of them 
has, I think, jurisdiction or authority to sell, but section 285 declares by which 
of such Courts that jurisdiction should bo exercised. If by mistake of law or 
in ignorance of an earlier attachment or of an attachment in a Court of higher 
grade a Court of lower grade proceeds to sell, it is not, I think, deprived of 
jurisdiction to do so by the provision of section 285. I have advisedly coupled 
mistake and ignorance, as the jurisdiction of a Cou>‘t cannot, it seems to me, 
depend upon its knowledge or ignorance of facts, li an attachment in a higher 
Court deprives a Court of lower grade of jurisdiction to sell, the sale must be, 
I apprehend, invalid, whether the Court of lower grade knows of it or not. If 
the sale is held to be in such cases only irregular, the purchaser will take an 
indefeasible or a defeasible title according to whether he knows or does not 
know of the irregulai'ity. If he buys bond fide and without notice, his title 
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will be perfect and he will not be afieoted by the irregularity of the proceedings 
resulting in the sale— Btswa Mahton v. Jiam Eithcn Singh, L. B., J3 I. A., 111. 
If he purchases with notice he runs the risk of his purchase being sot aside. 

t933 This view, which is in accordance with that held by the Calcutta 
High Court, seems to me to be attended with less momentous consequences 
than that adopted by the Allahabad High Court. The title to a valuable estate 
might otherwise be rendered invalid by the existence of an unknown attachment 
prior in date to that under which it was sold. There is nothing in section 285 
which compels us to hold that a sale is null and void if held in contravention 
of its terms. Those terms are, I think, fully satisfied by ruling that its 
provisions are directory as to which of two or more Courts shall exercise what 
would otherwise be concurrent jurisdiction, without holding that they annul 
the jurisdiction of the Court of lower grade when it comes into competition 
with the jurisdiction of a superior Court. 

The defendant iu this case did not set op the plea that he was a bond fide 
purchaser without notice. The Court which sold had full knowledge of the 
proceedingr. in the Subordinate Judge’s Court, and there is no reason to suppose 
that the defendant had not similar knowledge. His purchase was, in such a 
case, liable to bo defeated by the purchase of the plaintiff. I am of opinion, 
therefore, that the latter acquired title to the debt doe by the Municipality. 

The Small Cause Court had not, I think, jurisdiction to decide between 
these competing titles, and the question raised by this appeal is not, therefore, 
res judieaia by its decree. 

Decree confirmed with costs. 

Candy, J. :—There is no doubt that section 285, Civil Procedure Code, is 
applicable to the facts of the present case. But I think that in applying the 
provisions of that section we should follow the former decisions of this Court in 
Patel Narann v. Haridas, I. L. B., 18 Bom., 458, and Turmuklal v. Salyandas, 
I. L. B., 19 Bom., 127, which iu effect held that neither the language of the 
section, nor the object with which it may be supposed to have been introduced, 
required or made it convenient to hold that the effect of the section rendered the 
sale by the inferior Court null and void. Thus in the former of the two cases 
above noted "under the circumstances of the case,” the order of sale and proola- 
mation having been made by the [94] inferior Court before application for 
execution was made in the superior Court, it was held that the applicant for 
execution in the superior Court had no right to ask the Judge of the inferior Court 
to set aside the sale as made without jurisdiction, although possibly be might 
have applied to the District Judge to transfer the proceeds realized by the sale 
to the superior Court. Similarly in the latter case this Court relied on the 
circumstance that the inferior Court had issued the proclamation for sale before 
application for execution was made in the superior Court. 

The same view of the section has been taken by the Calcutta High Court 
in Bykant I^ath Shaha v. Bcjenilro Naratn Ra/t, I. L. B., 12 Cal., 333. In that 
case certain property of a judgment-debtor had been attached in 1880 by a 
Subordinate Judge. For certain reasons, however, there was delay in bolding 
the s’ale. In 1882 the same property was attached and put up for sale by a 
Munsif who was subordinate to the Subordinate Judge, and the sale was duly 
confirmed. The High Court held (pp. 338—339): "The object of section 286 

no doubt is.to prevent confusion in the execution of decrees by providing 

for certain proceedings to be held by the superior Court where the Courts of 
execution are of different grades, or by the first attaching Court where both 
Courts have equal jurisdiction. Strictly speaking, therefore, no such proceeding 
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shoald be taken except under the direction of one of these two Courts; but 
where an execution sale has been held by an inferior Court at the instance of 
the decree-holder Court iffslf, the decree-holder arid the auction-purchaser 

being without any information of any ohjootion to the exercise of a jurisdiction 
which that Court would ordinarily be competent to exercise); and that sale has 
been confirmed without any objection raised, we are not prepared to say that 
a title so obtained is not a valid title. * We are not prepared to hold 
under the circumstances stated that no valid title was conferred by the sale in 
the Munsif's Court which was regularl\ held and duly confirmed. * * We 

are unable to hold that the sale by the Munsif was null and void, as it was 
perfectly regular so far as the facts were known to the parties concerned and the 
Mutaif himself" 

[98] Now here what arc the circumstances of the case ? The rival decree- 
holders applied for execution on the same day to the First Class Bnbordinate 
Court and the Small Cause Court respectively. An order for attachment was 
made on the same day by both Courts, express notice being given to the Judge 
of the inferior Court of the proceedings ii the superior Court. Though 
attachment was actually made by the inferior Court two days before it was 
made by the superior Court, the order for sale was made hy the superior Court 
about a month before the order for sale was made by the inferior Court. The 
sale hy both the Courts was hold on the same dav, and it was alleged, and 
apparently not denied, that the sale by the inferior Court took place about two 
hours before the sale hy the superior Court. 1 cannot find a trace of any 
suggestion that the rival proceedings wore not perfectly well known to 
all parties, or that the purchaser in the Small Cause Court sale has ever con¬ 
tended that he is a bond fide purchaser without notice. He has obtained a decree 
in the Small Cause Court simply on the ground that the attachment in that 
Court was actually made two days before the attachment was made in the 
First Class Subordinate Conn—an attachment, as shown above, made with 
express notice of the proceedings in the superior Court. 

Under these circumstances I am of opinion that the purchaser in the Small 
Cause Court has not got a good title. On the other points F concur with the 
learned Chief Justice. 

Decree confirmed. 


MOTES. 

[ Tbe sale, in similar oircurastaiiceB, likewise hold to be valid;—(1898) 22 Mad., !195; 
(1907)84 Gal., 83C; (1900) 13 C. F. L. R., 146.] 
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VITHAL ATMARAM &0. V. 


( 18 Bom. 9B ] 

APPELLATE CIVIL 


The noth March, 1896. 

Present: 

Mb. .Iustice Parsons and Mb. Justice Candy. 

Vithal Atmaram and others.(Original Plaintiffs) Appellants 

veraiie 

Yesa.(Original Defendant) Bespondent.’' 

Khot% Act {Bom. Act I of 1880), Secs. 17, 20, 21 anA 38—Entry in the 
Settlement Offi<^er's record not conclusive. 

An entry by a Survey Officer that an occupancy tenant holds the land rent-free is not an 
ontry under section 17 of the Khoti Act (Bombay Act I of 1880), {,96} and not being final, 
it can under section 21 bo reversed or modified by a decree of a civil Court, 

Baiaii Raghunath v. Bal bln Raghoji, 1. L. R., 21 Bom., 235, distinguished. 

SECOND APPEAL from the decision of Bao Bahadur Kashinath B. Marathe, Eirst 
Class Subordinate Judge, A. P., at Batnagiri. 

The plaintiffs as khots of the village of Knrtade in the Batnagiri District 
brought this suit to recover thal (rent) for the years 188B-87, 1887*88 and 
1888*89 from the defendant, who was the occupancy tenant of Survey No. 60. 

The defendant pleaded (inter aha) that the land in suit was not arable, 
but was used as a place for the deposit of bones and the remains of dead 
animals of the village ; that the Special Settlement Officer had by his order 
exempted it from payment of thal, and that the claim was barred by limitation, 
inasmuch as it was not made within a year from the decision of the special 
Settlement Officer. 

It appeared from the evidence that the plaintiffs had recovered thal for the 
land from 1858-59 to 1883-84 ; that it was voluntarily paid in some years, and 
in others recovered by suits. 

In 1888 the Survey Settlement Officer decided that the land in dispute 
should be enjoyed rent-free by the occupancy tenant, and an entry was made 
in the record to tbe effect that 

“Ealni No. 4 out of Survey No. GO, being a place used for throwing bones on (hadgal), 
should be enjoyed rent-free.” 

The reasons for tbe decision so arrived at were recorded by the Settlement 
Offictir in the following terms:— 

“ The land is hadgal and has nov>'r been assessed ; one khot is willing to have it still so 
entered, tbe other is not, but proves nothing; therefore 1 order that the land be enjoyed 
exempt from all payment to the kho*^ as hadgal." 

This order was passed on 16th January 1888, and the present suit was 
filed on 1st October 1889. 

The Joint Subordinate Judge of Batnagiri held that the suit not having 
been brought within one year from the date of the Survey Officer's order was 
time*barred, and dismissed the suit. 

In appeal the First Glass Sudordinate Judge, A. P.,of Batnagiri confirmed 
the decision of the Joint Subordinate Judge. 

C97j Against this decision plaintiffs preferred a second appeal to the High 

Court. _ _ 

* Second Appeal, No. 577 of 1898. 
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Nagindaa Tulsidas for the Appellants (Plaintiffs):—The Settlement Officer 
had no authority to exempt the defendant from liability to pay thal or any other 
rent. His decision was uUra vires. See Antaji Kassinath v. Antaji MaTnadev, 
I. L B.,21 Bom., 480. 

Vasudev Oopal Bhandarkar for the Bespondents (Defendant):—^The Settle¬ 
ment Officer having passed an order under seotion 17 of the Khoti Act 
(Bombay Act I of 1880) exempting the land from thal, the plaintiff cannot 
claim it. So long as the entry under section 17 is on the record, it is conclusive. 
See Oopal Krishna v. Sakhojirav, I. L. B, 18 Bom., 133. It is not open to a 
civil Court to go behind this entry and enquire whether the order was correctly 
or validly made —Balaji Baghnnath v. Bal bin Raghoji, 1. L. B., 21 Bom., 235. 

ParsonB, J.: —This suit is brought hy the plaintiffs as khots of the village 
of Kurtade to recover thal rents for tlie years 1886-87, 1887-88 and 1888-89 
from the defendant, who is the occupancy tenant of Faini No 4, Survey 
No. 60, and cultivated it in the years in suit. 

It is proved in the case that the plaintiff's have been recovering thcU for 
the land from 1858-59 to 1883-84, the same has been voluntarily paid in some 
years, in others it has been obtained by suit. It is further shown that in 1888 
the Survey Officer—presumably acting under seotion 33 of the Khoti Act 
— decided that*the land should be enjoyed rent-free by the occupancy tenant 
and an entry was made in the record, and apparently made under section 17, to 
the effect that " Faini No. 4 out of Survey No. 60 being a place used for 
throwing bones on (hadgal) should ho enjoyed rent-free.’’ The grounds of his 
decision are thus recorded. “ The land is hadgal and has never been assessed, 
one khot is willing to have it still so entered, the other is not willing, but proves 
nothing: therefore I order that the land be enjoyed exempt from all payment 
to the khot as hadgal." 

The point in the case is whether the entry that the land shall be enjoyed 
rent-free is an entry duly made under section 17 and, [98] therefore, final and 
conclusive. The first essential of an entry under section 17 is that the rent 
payable shall be according to the provisions of section 33. Section 33 enacts 
that the rent payable by an occupancy tenant shall be “ such fixed amount, 
whether in money or in kind, as may have been agreed upon or as may at the 
time ot the framing of the survey record, or at any subsequent period, be 
agreed upon between the khot and the said tenant. or on the expiry of the 
term for which any such agreement shall have been or shall be made, or if no 
such agreement have been or be made, such fixed share of the gross annual 
produce of the said tenant's land, not exceeding one-half in the case of rice 
land, nor one-third in the case of varkas lands.” Thus the occupancy tenant 
must pay either a fixed amount or a fixed share, and a determination that he 
shall pay neither one nor the other, in fact that ho‘shall pay nothing at all, is 
clearly beyond the jurisdiction of the Survey Officer. It really is a determi¬ 
nation of tenure, for it amounts to a decision that the cultivator is not a tenant 
at all, but the proprietor of the land, holding it on better terms than the khot 
himself, since he has not to pay even assessment for it. Thus an entry that a 
privileged occupant held hi? land rent-free, would not bo an entry under 
seotion 17 at all, for it does not specify the nature and amount of rent payable 
according to the provisions of section 33. The provisions of seotion 33 are 
wholly ignored, and the Burvey Officer instead of determining the amount of 
rent payable has determined the natuie of the tenure on which the land is 
held. Such an entry cannot be conclusive or final evidence. 

It may seem that this opinion is opposed to the decision of this Court in 
Balaii Bagh/maih v. Bal btn Raghoji, I. L. B., 21 Bom., 235. It is, however, 
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not so really when the different facts are considered. In that case there was a 
holding of six survey numbers. The Survey Officer determined that lor the 
whole holding 71 maunds of rice should be paid. In working out the details 
he set out that this amount was payable for five survey numbers, nothing being 
paid for the sixth number. If based on agreement such a determination as this 
would not be contrary to the provisions of section 33. I admit that the words 
used both by myself and [99] by the Chief Justice are wider than the case 
required, but I have consulted him in the matter and 1 have his authority for 
stating that his words should be taken as applicable only to the case we had 
before us in which, as 1 have said, the amount payable on the holding as a 
whole was determined, though in working out the calculation of the whole 
rent it was found that a small piece of land was thrown in for which no rent 
was separately charged. 

Tn the present case there has been no determination of any rent being 
payable by the defendant for bis land, but the whole of it has been held to be 
rent-free, and that, too, not by virtue of any agreement, but by a consideration 
of the ciiaracter of the land itself. Such a decision is not declared to be 
final under the Khoti Act, and it can, therefore, under section 21 be reversed 
or modified by a decree of a civil Court. The plaintiffs have clearly established 
that the defendant is not entitled to hold the land in suit rent-free, that he is 
the occupancy tenant thereof, and that he is liable as such to pay them the 
customary rent. 

We reverse the decrees of the lower Courts and award the thal claimed, 
with costs throughout on the defendant. 

Candy, J.:—It is unnecessary for me to repeat what 1 have set out at length 
in my judgments in the Full Bench Beference in Antajt Kaskinath v. Antajt 
Mahadev, 1. L, B, 21 Bom., 480, and in Krishnajt Narsinva v. Kri»hnaj% 
Narayan, tbtd p. 467. I adhere to the conclusions at which I arrived in those 
judgments with regard to the various provisions of the Eboti Act (Bombay 
Act 1 of 1880). 

Hero we have the following facts: —In 1884 the Settlement Officer under 
section 33 determined the customary rents of the village. No suggestion was 
then apparently put forward that as between thekbot and the occupancy tenant 
of the land in suit there was " at the time of tlie framing of the survey record " 
an agreement that for the land in suit the khot should take “ a fixed amount 
whether in money or in kind." The entry made in the survey record in 
accordance with that decision was under sections 17 and 21 final. In 1888 the 
Settlement Officer passed another decision bolding that the land in suit should 
be he>d rent-free. In accordance with that subsequent decision an entry 
[lOO] has been made in the " botkbat of the village.” This apparently is a 
“village record” and not k “survey record.” (See my remarks in Krishnaji 
Narsmva v. Krishnajt Harayan) 

But assuming that an entry has been made in the “ survey record ” in 
accordance with the subsequent decision, and assuming that the Settlement 
Officer could in 1888 alter the decision and entry made in 1884, (it is not 
pretended that between 1884 and 1888 any agreement to take and pay a fixed 
amount was made between the khot and occupancy tenant), then the question 
arises whether the entry made consequent on the decision of 1888 is final and 
conclusive. It can only be so if it is “ according to the provisions of section 
33.” But it IS directly contrary to those provisions. It states that defendant is 
entitled to bold the laud in suit rent-free. Section 33 provides that an occupancy 
tenant shall pay such fixed share of the produce as shall be determined to 
be the customary rate of the village, or such fixed amount, whether in money 
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or kind, as may be agreed upon between the khot and the said tenant. 
If these words have any meaning at all, tiiey mnsti moan that an occupancy 
tenant must pay something for bis land. 

As my learned colleague, who was a party to the decision^in Balajt Baghu- 
nath V, Bal bin Baghoji, I. L. B., 21 Bom., 235, has distinguish'ed that case from 
the present one, it is unnecessary for me to refer further to that case, with some 
of the remarks in which I respectfully dissent. The result of the decision in the 
present case is that the decrees of the lower Courts must be r •versed, and the thal 
claimed, which the Lower Appellate Court has found to be correct, must be 
awarded. 

Decree reversed. 

[101] APPELLATE CIVIL 

The li4tk March, ih96. 

Present• 

Mr. .Justice .Iardine and Mr Justice IUnade. 


Fakirappa.(Original Plaintiff) Appellant 

• versus 

Yellanpa and another.(Original Defendants) Respondents.* 


Hindu law —Inheritance — Grandfather's property—beparated grandson — 
Partition — Self-acguired propet ty, descent of—United sons, right of. 

As between united sons and a separated grandson, the suocessiou on the grandfather's 
death to the proport>, both ancestral and self acquired, left br bun goes in preferonue, 
according to Hindu law, to the united sons 

BecunD APPEAL from the decision of J L. Johnstone, District Judge of Dharwar. 

Fakirappa brought a partition suit against his grandfather (Somappa) and 
his uncles and obtained a decree. Part of the property, however, which he 
alleged to bo family property was held to be the self-acquired property of 
Somappa. Fakirappa, therefore, by the decree was allotted <i share ol the 
other pioporty only, lie took possession of his share and subsequently lived 
separate from his grandfather and uncles. 

On Somappa's death, Fakirappa hied the present suit against his uncles 
claiming a share of the property which had been declared to be self-acquired 
by him. 

The Second Class Subordinate Judge dismissed the suit, holding that the 
plaintiff' having separated from his grandfather (Somappa) was excluded by his 
uncles (Yellappa and Giriappa) who hal remained joint. 

The plaintiff appealed and the District Judge dismissed the appeal. The 
plaintiff then appealed to the High Court. 

Shamrao Vtthal and Dattatrayn A. Jdgunji, for the Appellant:—The plaint¬ 
iff is entitled to a share of Somappa’s self-acquired property On Somappa's 
death it devolved upon his descendants and became ancestral property. The 
plaintiff as his grandson is entitled to a share—G wrishankar v. Amratram\ ; 
Katama v. The Rajah of Shivagunga, 9 Moo, Ind. Ap., 539, liamappa v, Sitkam- 
mal, I. L. B., 2 Mad., 182; [102] Mitakshara, Ch. 1, s. 2, pi. 1 to 17, and s. 5, 
pi. 9 and 10; Vyavahar Mayukha, Oh. IV, s. 4, pi. 16, 33. 

* Second Appeal No. 591 of 1895. 

t P J„ 1893, p. 420: Sub. Noii>,. Qavrtahankar v. Atmarnm, (I. L. B., 18 Bom., 611). 
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FAKIBAPFA V. 


S. B. Bakkale, for the Bespondents :—la the first suit the plaintiff had 
claimed a share in the self-acquired as well as the ancestral property of 
Somappa. His claim to the self-acquired property was not allowed. 

Ranade, J.:—In this case the appellant, who had already enforced a 
partition of his share against his grandfather and uncles in respect of joint 
ancestral property, brought his suit on the death of the grandfather to recover 
from his uncles by partition his share in the grandfather's share of joint ances¬ 
tral property, as also in his self-acquired property. Both the lower Courts 
have disallowed the claim on the authority of West and Biihler, pages 68 and 
776, and the precedents on pages 364 and 365. 

In the appeal before ns, the argument has been confined solely to the self- 
acquired property of the grandfather, and no claim was urged in regard to the 
joint ancestral property which fell to the grandfather’s share. It was urged 
that the self-acquired property of the grandfather must be treated as being of 
the nature of property left undivided at the time of the first partition, and that 
on the grandfather’s death it became divisible among all his sons and grandson 
who succeeded by right of inheritance to it in equal shares. The appellant's 
pleader cited Oavrtshankar v. Amratram, P. J. for 1893, p. 429; Katama v. The 
Bajah of Shtvagunga, 9 M I. A., 539, Bamappa v. Sithammal, I. L. B., 2 Mad., 
182, and also relied upon Mayukba, Cb. 4, s. 4, pi. 16. 33 as., and Mitakshara, 
Gh. 1, 8. 2, pi. 1 and 5. 

None of the authorities cited appear to us to support appellant’s contention. 
The ruling in Oavnshankar v. Amratram no doubt held that the oiroumstanoe 
that there had been a partition between the members of a joint Hindu family 
would not, in the absence of any special agreement between them, alter their 
rights as to the property still undivided, as to which they would continue to 
stand to one another in the relation of members of tl03] an undivided 
Hindu family. The facts of that case, however, show that the ruling had no 
reference to self-acquired property as such, and that its application was confined 
only to the common case where some joint property is divided, and the rest, 
by reason of its peculiar tenure, or because it was mortgaged, &o., is left 
common and reserved for future partition. Of course in the absence of special 
agreement to the contrary, such reserved property may be partitioned at a 
subsequent time. 

In the present case the appellant in his previous suit had claimed a share 
both in the joint ancestral and self-acquired property of bis grandfather. 
Partition was enforced as regards ancestral property, but the claim as regards 
self-acquired was not allowed, as it was not liable to enforced partition. In 
regard to self-acquired property, there was no ruling in that case, while the 
authorities show that it cannot be treated entirely as if it was joint property 
loft undivided. This is clear from the ruling in Shivagunga’t ease oit^ on 
behalf of the appellant. Their Lordships decided in that case that in a united 
Hindu family where there ic ancestral property, and one of the members of 
the family acquires separate estate, on the death of that member such separate 
self-acquired estate does not fall into the common stock, but descends to the 
male issue, if any, of the acquirer, or, in default, to the heirs of bis separate 
estate. The appellant relies on this ruling chiefly because it speaks of the 
right of the male issue to succeed to such self-soquired property, but it is clear 
from the context that the male issue here spoken of does not refer to separated 
sons so much as to those sons who are in union with their deceased father. 
The succession of the male issue is by right of survivorship to joint estate, 
and must be confined to sons who are united co-parceners, and cannot include 
the appellant who is separated from the grandfather and the uncles. In the 
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case ot a joint Buooession, the sons succeed by survivorship, and sons who 
have separated from their father and his family are passed over in favour of 
sons who have remained united with him—West and Biihler, page 68. The 
sons separated cannot claim any portion of their father's ptsoperty which he 
acquired after division—West and Biihler, page 366. This property goes to 
his after-born Bon—Teketfamian v. ilj7»tswa-[104] r*an, 4 Mad. H. C. Bep., 
307,—along with the father's separated share of joint j-roperty— /bid., page 792. 
A son born to the father after partition inherits bis wealth either solely or in 
common with sons who have become reunited with him—West and Biihler, 
page 776. Where on a partition one sharer takes his share, and the others 
live and mess with the father as before, these latter may be presumed to have 
reunited with their father— Petamber Dutt v. Ilurish Ghunder Putt, 15 W. B., 
200. The only remaining case to be noticed is the ruling in Rumappa v. 
Sithimmal, I. L. B., 2 Mad., 182, in which it was held that the separated son 
succeeded to the father's estate in preference to his widow. The judgment, 
however, shows clearly that if there had been united sons living at the death 
of the father, they would have succeeded in preference to their separated 
brothers. The head-note expiessly insorts the qualification that no united 
son is living at the time of the father's death, and tins qualification is also 
inferable from the whole text of the judgment. 

It wou’d be thus seen from the authorities that, as between united sons 
and a separated grandson, the succession on the grandfather's death to the 
property, both ancestral and self-acquired, left by him goes in preference 
to the united sons. The nature of the self-acquired property can make no 
difference in this connection, more especially where the grandson enforces 
his partition against his grandfather's and uncle's will. The succession to u 
joint estate goes by survivorship to the co-parceners, and the separated 
grandsons cannot be regarded as co-parceners with the grandfather at the 
time of his death. In this state of the authorities, it is hardly necessary to 
consider the original Mitakshara and Mayukha texts cited, which were, more¬ 
over, fully discussed in the Madras case and in the Privy Council decision 
noted above. The fact that no case like the present has come op before the 
Courts, of a second partition being demanded by a separated sliarer, is itself 
strong e.'idence that the appellant's contention is not sustainable. A parti¬ 
tion once made must be presumed to be final and complete. To hold other¬ 
wise would be to open the door to a flood of litigation, for in every case a 
[lot] separated son can always put forth the suggestion that a portion of his 
father’s property was self-acquired. On the whole, we think that the lower 
Courts have correctly decided the points of law, and we must, therefore, confirm 
the decree of the lower Courts, and dismiss the appeal with costs. 

Jardine, J. :—I concur in the reault and the reasoning. No judicial 
authority on the point for decision has been shown us. The relationship of 
the parties is as under: — 

Bomappa 


Baasappa Yollappa, Oiriappa, 

I defendant 1. defendant 3. 

Fakiiappa plaintiff. 

Bassappa died and then Bakirappa sued Somappa and his (Fakirappa’s) 
two uncles and obtained a partition by decree of the ancestral property and 
failed to obtain it of other property which the Court held to be Somappa’s self- 
acquisition. He now claims to be entitled to share in the latter upon Bomappa’a 
death at Hindu law. There is no evidence whether Somappa devoted the 
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property in suit to the purposes of the oo-paroenary, wherein he stayed till 
death with his two undivided sons. 

I agree that neither Katama v. The Rajah of Skivagunga, .9 M. I. A., 589i 
nor Bamappa v. Stthammal, 1. L. B., 2 Mad., 182, decides the point. Admitting 
the pre-eminence of a son whether separate or undivided in interest as an heir, 
the present ease differs, as it is one of competition between a son separated and 
not re-united and other sons unseparated. I distinguish also Luehomun Perahad 
V. Debee Perahad, 1 Oal. W. B., 317, because the grandson there (whose father 
was dead) appears to have been a member of the united family. 1 agree also 
that Santan v. Janku, P. J., 1893, p. 290, is not on all fours. Natoal Singh v. 
Bhagwan, I. L B., 4 All., 427, appears to be near to the present. There the 
separated sons were held to have no rights in the property of their father, 
self-acquired after they had separated, as against a son bom after the partition. 
But the judgment is based on express texts affirming the right ol such after son. 

[106] It is admitted by the pleader for the appellant that during bis lifetime 
Somappa might have dealt with this self-acquired property as he chose by gift 
or will—Mitakshara. Oh. 1, s. 2, pi. 1 to 6. But it is argued that the son takes 
by unobstructed inheritance— Ibid., Cb. i, s. 5, pi. 9 and 10—and that on the 
father’s death his right accrues, the fact of partition being immaterial. For 
this claim the Mitakshara, Gh. 1, s. 3, pi. 1 to 7 are relied upon. No other 
text has been cited. These placita do not appear to me to declare a rule 
supporting the present claim, nor have I found any support of it in the texts 
collected in Colebrooke’s Digest or in his comments upon them. 

I concur in thinking that the fact that no reported instance of sueh a 
claim having been made or awarded signifies that the Hindu law has not been 
understood as justifying the contention. We are also entitled to consider the 
grievous inconvenience which the interpretation suggested would produce— 
Katama v. The Rajah of Shivagunga. It would stimulate unpleasant litigation. 
It would interfere with the power of the father and the sons remaining in 
union with him to provide for a separating son by giving him when he demands 
partition something more than his proper share of the ancestral property. 
That can be reasonably done when the self-acquired property left with the father 
or in the co parcenary is sufficient to make good provision for those who do 
not choose to separate. But such reasonable family arrangements would be 
hampered if the father were at once obliged to protect himself by resorting to 
gift or will in order to prevent the separating son making claim on the death 
of the father to share in the self-acquired property. A partition would thus be 
comvdioated with arrangements of a testamentary sort and premature. I come 
to the opinion that the claim is contrary to the spirit and presumptions of the 
Hindu law and concur in the proposed decree. 

Decree oonfirmed. 

H0TE8. 

[The undivided membets are tfae heirs excluding the divided (1908) 32 Mad., 877 ; 
(1900) 13 C.P.L.R., 137 ; (1918) 211.G.. b97 (Nagpur). ] 
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[1071 APPELLATE CIVIL, 

The 24th March, md. 

Pbesent: 

Mb. Jusxicb Jabdine and Mb. Justice Banade. 


MAoa^er Vitbob» Timap Sbaabbog and another.(Original Defendants) 

Appellants 

versus 

Vigneshwar Ganap Hegde and others.(Original Plaintifis) 

Bespondonts.'*' 


Mortgage — Interest—Interest a charge —Construction—Limitation 
Act {XV of 1877), Art. 132 

Whore a mortgage-bond stipulated that interest at a certain rate should be paid annually 
and there were no words limiting Ibis liability to the time fixed for the payment of the 
principal, and where it appeared from the evidence that interest bad been paid for several 
years after the due date, 

Held, that the interest was a charge ou the property, and that the claim for interest fell 
under article 133t«Df the Iiimitation Act (XV' of 1877). 

Second appeal from tho decision of E II. Moscardi, District Judge of Kanara. 

Suit on a mortgage by the mortgagee. The plaintiff sued on a mortgage, 
dated 27th November 1870, to rocover the principal sum of Bs. 300 and 
interest Bs. 300 by sale of the mortgaged property. 

The mortgage-bond was in the following terms .— 

“ Simple mortgage bond executed by * * to * * I having borrowed from you for my 

necessity Bs. 3(X) and mortgaged to you the property * * *. Tbeso throe plots * * • 

I have this day mortgaged to you. The details of tho Bs. 300 are as follows * * *. I 

shall pay interest on this sum .it annas 4 per 7tu?i (Bs t) per annum. At this rate 1 will 
nay interest annually and obtain your receipt The principal amount I will repay in a 
lump Barn on oi before Margashirsh Shud 5lb of Taran next [corresponding to 1884-85 A.D.] 
and got back this document with payment endorsed thereon. Up to that date I will not 
alienate the aforesaid lands to others by mortgage or sale. Thus is the mortgage-bond of 
lands executed ” 

The defendants contended as to the interest that under the bond it was 
not a charge on the property, and that the claim to it was barred by limitation. 

It appeared from the evidence that interest was, in fact, for several years 
paid by the mortgagors after the time fixed in the bond. 

[108] The Subordinate Judge held, on the terms of the bond, that only 
the principal, and not the interest, was secured on the lands ; that there was 
no provision in the bond for payment of interest after the repayment of the 
principal in the Taran (1884-85 A.D.) vtiar, and that the claim for interest 
was, therefore, time-barred. He accordingly awarded tne plaintiff's claim for 
the principal only, and reiscted the claim tor interest. 

In appeal by the plaintiff the District Judge held that under the bond and 
on the evidence the intention was that interest should be paid until the principal 

* Second Appeal No 571 of ’ '96. 

11 Art: 132 

—... - T—•— - - 

Desenptnn of suit. Period ^^f^.imita f ^hioh period begins to tun. 

To enforce payment of moneyi Twelve years. | When the money sued for becomes 
charged upon immoveable property '_ idno 1 _ 
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debt was discharged and fchat the interest was a charge on the mortgaged 
property falling under article 132 of the Limitation Act. He, therefore, 
amended the decree of the Subordinate Judge by adding the amount of Bs. 300, 
for interest, to the sum awarded by the lower Court. 

Defendants 'preferred a second appeal to the High Court. 

Ohanashcan Nilhanth for the Appellants (Defendants). 

Narayan Qaneah Ghandavarkar lot the Respondent (Plaintiff). 

The following authorities were cited in argument:— Ooasain Luehmee 
Narain v. Tekatt Het Naratn^ 18 W. B., 322; Manaab v. Oulab, I. L. B., 10 
All., 85; Bhagwant v, Daryao, I. L. B , 11 All., 416 ; Srt Niwas t. Udit, I. L. 
B., 13 All., 330: Oudrt v. Bhubaneshwari, I. L. B., 19 Cal., 19; Thayar v. 
Lakshmi, 1. L. B, 18 Mad., 331; Nanndra v. Khadim, 1. L. B., 17 All., 681; 
Badi V. Sami, 1. L. B., 18 Mad., 257 ; Bikramjit v. Durga, I. L. B., 21 Cal. 
274; Bama Beddi v. Appaji Ueddt, I. L. B., 18 Mad., 24H ; The Managers of 
the shop of Rarsan Nagji v. Earbhamjt, P. J., 1895, p. 277. 

Jai^ine, J.The argument that the interest is not a charge on the 
property was not seriously pressed ; and may, therefore, be disregarded. 

Before dealing with the decisions as to whether article 132 of the Limitation 
Act of 1877 applies to the interest, or article 116 to damages for deprivation 
of the use of the money lent by the plaintiff on the mortgage, we have to 
determine the construction of the mortgage-bond where it stipulates interest. 
The bond [109] Exhibit A is dated the 27th November 1870. It provides 
that the principal shall be repaid in a lump sum on or before the year called 
Taran. Under the Circular Orders section 50 the judgment of the District 
Court should have stated the year in the English Calendar also. It appears to 
be 1884-85. The stipulation about the interest is that it is to be paid annu¬ 
ally and at a certain rate, but it does not say how long the mortgagor is to go 
on paying interest. The bond thus differs from those dealt with in Gossain 
Luohmee Narain v. Tekait Het Narain, 18 W. B., 322; Mansab v. Oulab, I. L. B., 
10 All., 19; Bhagwant v. Daryao, I. L. B., 11 All, 416; &'r» Niwas v. Odit, 
I. L. B., 13 All., 330; Oudn v. Bhubaneshwari, 1. L. B„ 19 Cal., 19; Thayar y. 
Lakshmt, I. L. B., 18 Mad., 331, and from Narindra v. Khadim, 1. L. B., 17 
All., 681, and Badi v. Sami, 1. L. B, 18 Mad., 257, as interpreted by the Court. 

The above are cases like Oook v. Fowler, L. B., 7 H. L., 27| which dealt 
with a case of claim lor interest after the date up to which interest was stipulated. 

In the case before us it was not pleaded at the trial that the parties 
did not intend by their written contract that interest should be payable 
after the due date of the principal, i.e., the year Taran or 1884-85. The 
District Judge lays stress on the fact that the defendant-mortgagors did go 
on paying the interest at the stipulated rate for several years afterwards. 
The Judge holds on the words of the bond and on this evidence that the 
intention was that the interest at the stipulation rate should continue to be 
paid until the principal was discharged, which would be up till decree— 
The Managers of the shop of Korean Nagji v. Harbhamji, P. J., 1895, p. 277, 
Sub. Norn. Chaturbhat v. Earbhamji, I. L. B., 20 Bom., 744,— subject, as in 
the present case, to the law of damdupat. Without framing an issue on the 
intention of the parties and taking evidence it would be wrong for this Court 
to disagree with the District Judge’s finding on this point. But as the 
defendants did not plead what is argued now, it would be wrong to delay 
the passing of a final decree. 

[110] The case has, therefore, to be considered as one where the interest 
is a charge on the property mortgaged and where no question arises of claim 
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for interest after doe date stipulated for payment of interest. The oonstruotion 
we plaoe on the bond distinguishes the case from Rama Reddi v. Appaj* Reddi, 
I. L. B., 18 Idad., 248. We, therefore, follow Thayar v. Laltthm%, I. L. B., 18 
Mad., 331, 333, and hold that article 132 applies. The claim for interest is 
admittedly within the period there provided, wherefore the Court confirms the 
decree with costs. 

Banade, J. :—The two points raised by the appellants in this case relate 
to the question of the interest claim. 

The Court of First Instance had disallowed this claim on the ground that 
the bond did not provide for payment of interest after the time fixed for repay* 
ment of principal in the bond. The District Judge construed the bond in a 
different way, and held that there was a stipulation to pay interest, and that 
the interest amount was a charge on the property. The appellant contends 
that the District .fudge was in error in the construction ho put on the bond, 
and further that the interest, if allowed, wrs only compensation and not a 
charge on the property, and as such the claim was time-barred. 

The appellants relied chiefly on the authority of Nartndta v. Khadim, 
I. L. B., 17 All., p. 581, which is a Full Bench decision, and reviews all previous 
decisions of that Court as also of the Calcutta High Court on this subject— 
Bhagwantv. Dqryao, 1. L. B, 11 All., 416; Srt Nivas v. Udtt, 1. L. B., 13 All., 
330; Bikramjit v. Durga, I. L. R, 21 Cal, 274. This last decision of the 
Calcutta High Court was expressly dissented from by the Full Bench. In that 
decision the Calcutta Higli Court held that the interest on the mortgage is not 
necessarily the interest which the parties stipulated by the mortgage-bond 
should be paid, but would also include interest which under the law is payable 
after the due date, where there is no stipulation for interest after that date. 
This Calcutta ruling was followed by tlie Madras High Court in Rama 
Reddi V. Appajt Reddt, I. L. B., IH Mad., 248, and these two authori- 
[111] ties were rolled upon by the respondent No Bombay authority was 
cited on the subject, for the obvious reasons that all the decisions quoted above 
'elate to section 88 of the Transfer of Property Act, lY ot 1882, which was 
not introduced in this Presidency till ist January 1893. If the decision in the 
present case has been governed by the Transfer of Property Act it might have 
been necessary to consider whether this Court should follow the Calcutta and 
Madras rulings noted above, or the Full Bench decision of the Allahabad Court. 
The present-suit was, however, instituted in 1892 before the Transfer of Pro¬ 
perty Act came into force in this Presi(IeDC> , and we must decide the question 
independently of section 88 of that Act. 

We are inclined to accept the construction put upon the mortgage-bond by 
the District Judge. The mortgage-bond stipulates that interest at Bs. 4 per 
annum shall be paid annually, and there are no words limiting this liability to 
the time fixed for the repayment of the principal. This is not, therefore, a case 
where there is no stipulation for the payment of interest after a certain time. 
The conduct of the parties is also in favour of this construction, for it has been 
found that interest was, in fact, paid afeer the time fixed in the bond for 


several years. 

There is, therefore, no occasion to have recourse to Interest Act of 1839 in 
support of the claim. The interest claim, like the principal sum, is, therefore, 
a charge on the property, and there is no bar \ • limitation operating in this 
case. We accordingly confirm the decree of the lower Court and reject the 

appeal with costs on the appellants. 

- ... - Decree confirmed. 


MOTES. 


c See also 11897) 19 All., 89 ; (1909) P.L.K., 116.] 
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[112] ORIGINAL CRIMINAL. 

The 8th to 11th and Idth and 14th September, 1697. 

Present: 

* 

Mr. Justice S^achey. 

Queen-Empress 

versus 

Bal Gangsdbar Tilak and Keshav Mabadev Bal. 

Penal Code (Act KLV of 1860), See. 124 A — Evidenee—Writings showing 

intention or animus—Letters of contributors published in newspapers — 
Disaffeetion—Order to prosecute—Criminal Procedure 
Code {Act X of 1882), See. 196 — Construction — 

Reference to proceedings in Legislative Oouneil. 

The accused, who was the editor, proprietor, and pnblishot of the Kesari newspaper, 
was charged under section 134 A of the Penal Code (Act XLV of 1860) with exciting and 
attempting to excite feelings of disaffection to Government by the publication of certain 
articles, Ac., in the Kesari in its issue of the 15ch Juno 1897. 

At the trial an order for the prosecution given by Government under section 196 of the 
Criminal Procedure Code (Act X of 1883) in the following form, dated July 36, 1897, was 
tendered in evidence 

“ Under the provisions of section 196 of the Code of Criminal Procedure, Mirza Abas Ali 
Baig, Oriental Translator to Government, is hereby ordered by His Excellency the Governor 
in Council to make a complaint against Mr. Bal Gangadhat Tilak, B.A., LL.B., of Poona, 
publisher, proprietor and editor of the Kesari, a weekly vernacular newspaper of Poona, and 
against Mr. Hari Narayan Gokhalc, of Poona, printer of the said newspaper, in respect of cer¬ 
tain articles appearing in the said newspaper, under section 134A of the Indian Penal Code 
and any other section of the said Code which may be found to be applicable to the case.” 

Counsel for the accused objected that the order was too vague and should have specified 
the articles with reference to which the accused was to be charged. 

Held, that the order was sufficient and was admissible, but that if it were not sufficient, 
the commitment might be accepted and the trial proceeded with under section 532* of the 
Code of Criminal Procedure. Queen-Bmprew v. Morton, I. L R., 9 Bom., 388, followed. 

In order to show the intention of such publications, counsel for the prosecution tendered 
in evidence a certain letter signed “ Ganesh ’’ which appeared in tbe issue of the Kesari of 
May 4, 1897. Objection was taken that it was not admissible, inasmuch as letters to news¬ 
papers often express opinions which aro not the opinions of the editor and publisher. 

Held, that the letter was admissiLie to show intention and animus. 

The proceedings in the Legislative Council which result in the passing of an Act cannot 
be referred to as aids to the construction of that Act. ddministrator-Oeneral of Bengal v. 
Prendal MuUick, I. L. R., 3*2 1. A.. 107, followed. 

*lBeo 532:—If any Magistrate or other authority purporting to exercise powers duly 
• conferred, which were not so confer^, commits an accused 

When irregular commit- person for trial before a Court of Session or High Court, the Court 
meets may be validated. to which the commitment is made may, after perusal of tbe 

proceedings, accept the commitment if it considers that the 
aooused has not been injured thereby, unless, during the inquiry and before the order of 
commitment, objection was made on behalf either of the accused or of the prosecution to 
the jurisdiction of such Magistrate or other authority. 

If such Court considers that the .-icouBed was injured, or if suoh objection was so made, 
it shall ^uasb the commitment, and direct a fresh inquiry by a competent Magistrate. ] 
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[1181 Beotion 134 A of the Peoal Code (Act XLV of 1860} explained. Meaning of (he 
word “ diaafieotion.” 

At the oloBB of the Judge’s charge to the jury, counsel for the first accused asked that 
the following points might be reserved for the decision of the Court under section 434* of the 
Criminal Procedure Code (Aot X of 1882), viz .:— 

1. Whether the order for (ho proseoution was sufficient under section 196 of the Criminal 
Prooeduro Code. 

2. Whether the High Court had power, in the absence of a sufficient order, to accept 
the commitment of the accused under section 532 of the Criminal Procedure Code and to 
proceed with the trial. 

3. Whether the meaning given to the term “disafieotion” by the Judge in bis charge 
to the jury was correct. 

The Judge declined to reserve the above points. 

The first accused having boon convicted applied to a Full Bench under clarse 41 of the 
Amended Letters Patent, 1865, for a cortificate that the ease was a fit one for appeal to the 
Privy Oounoil. The paints upon which h<> desired to appeal wore thoH)> which bis counsel at 
the close of the (rial asked the Judge to reserve as abov" stated 

The Full Bench refused to grant the oertifioate. 

The first accused was the editor, proprietor and publisher and the second 
accused was th^ acting printer and naanager of a newspaper called the Kesari. 
They were oharged under section 124 A of the Penal Code (Act XLV of 1660) 
with (1) exciting, and (2) attempting to excite, feelings of disaflection to the 
Government established by law in British India by publishing in Bombay 
certain paragraphs and articles in the said newspaper in its issue of the 15th 
June 1897. The first of the publications complained of appeared in the said 
newspaper under the heading “ Shivaji’s Utterances ” and was partly in verse : 
the second was an account of the proceedings at the Shivaji’s coronation festival 
held on the 12th June 1897. The publications were as follows:— 

1 . 

SHIVAJI'S UTTERANCES. 

By annihilating the wicked I lightened bho great weight on the terraqueous 
globe. I delivered the country by establishing "swai'ajya” i (and) by saving 
[1H3 religion. I betook myseli to heaven ! to shake off the great exhaustion 
which uad come upon mo. I was asleep; why then did you, my darlings, 
awaken me ? I had planted upon this soil the virtues that may bo likened to 
the Kalpavriksba §, of sublime policy*, based on a strong foundation, valour 
in the battlefield like that of Kama II, patriotism, genuine dauntlessness, Tand) 

*£Beo. 434;—When any person has, in a trial before a Judge of a High Court oonsisting 
of more Judges than o :)0 and acting in the exercise of its crigi* 
Power toreservequostions nal criminal jurisdiction, been convicted of an ofiance, (he 
arising in original jurisdic- Judge, if be thinks fit, may reserve and refer for the decision of a 
tion of High Court. Court oonsisting of two or more Judges of such Court any ques¬ 

tion of law which has arisen in the course of the trial of such 
person, and the determination of which would affect the event of the trial. 

Tithe Judge reserves any such question, the person convicted 
Procedure when question shall, ponding the decision thereon, bo remanded to jail, or, if the 
reserved. Judge thinks fit. be admitted to bail, 

and the High Court shall h^ave powor to review the case, or sueb part of it as may be 
necessary, and finally determine such question, and thereupon to alter the sentence passed by 
the Court of original jurisdiction, and to pass such judg'~ient or order as the High Court 
thinks fit.] 

T Literally, “one’s own government,” naiwe rule. 

t The text of “ heaven ” literally means “ tne Paradise of Indra.” 

S One of the five trees of Indra’s heaven which yields whatever may be desired. 

*r May also mean “ morality.” 

Il The of the half-brother to the Pandav princes, famed for munificence. 
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unity the best of all. Perhaps you now wish to show me the delioious fruits 
of these. Alack ! What is this ? 1 see a fort has erumbled down. Through 
(mis) fortune I get a broken stone to sit upon. Why does not my heart break 
like that this day ? Alas ! Alas I I now see with (my own) eyes the ruin of (my) 
country. Those forts of mine, to build wiiioh I expended money like rain, to 
acquire which fresh (and) fiery blood was spilled there, from which I sallied 
forth roaring like a lion through the ravines, have crumbled down. What a 
desolation is this! Foreigners are dragging out Lakshmi * violently by the 
hand f by (means of) persecution. Along with her plenty has fled (and) after 
(that) health also. This wicked Akabaya [ stalks with famine through the 
whole country. Belentless death moves about spreading epidemics of diseases. 

Shlok (Metre.) 

Bay,ye, where are those splendid Mavlas, my second lives §, who promptly 
shed their blood on the spot where my perspiration fell ? They eat bread ouoe ^ 
(in a day), but not enough of that even. They toil through hard times by tying 
up their stomachs (to appease the pangs of hunger). Oh people I how did you 
tolerate in the Eshetra l! the incarceration of those good preceptors, those 
religious teachers of mine, the Brahmans whom 1 protected, (and) who, while 
they abided by their own religion in times of peace, forsook the darbha * * in 
(their) hands for arms which they bore when occasion required ? The cow—the 
foster-mother of babes when (their) mother leaves (them) behind—the mainstay 
of the agriculturists, the imparter of strength to many people, which I worshipped 
as my mother, and protected more than (my) life, is taken daily to the slaughter¬ 
house and ruthlessly slaughtered (there). " He himself came running exactly 
within the line of fire of (my) gun! ” “I thought (him to be) a bear! ” “ Their 
spleens are daily enlarged ! ” How do the white men escape by urging these 
meaningless pleas ? This great injustice seams to prevail in these days in the 
[IfS] tribunals of justice. Could any man have dared to oast fi an improper 
glance at the wife of another, a thousand sharp swords (would have) leapt out 
of (their) scabbards instantly. Now, (however,) opportunities are availed of 
in railway carriages, and women are dragged by the hand. You eunuchs I How 
do you brook this ? Get that redressed I " He is mad. Lift him up and send 
him at once on a pilgrimage. ” “ He is fond of pleasure. Deprive (him of his) 
powers, saying that it would be for a time only.” This Is the way in which 
royal families are being handled now. What misfortune has overtaken (the 
land)! How have all these kings become quite elTerainate, like those on the 
chess-board I How can I bear to see this heart rending sight ? 1 turn (my) 
glance in another direction after telling (t.e., leaving with you) a brief message. 
Give my compliments to my good friends, your rulers, over whose vast domi¬ 
nions toe sun never sets. Tell them ” How have you forgotten that old way 
of yours, when with scales in hand you used to sell (your goods) in (your) 
warehouses ? " (As) my expeditions in that direction were frequent, it was at 
that time possible (for me) to drive you back to (your own) country. The 
Hindus, however, being magnanimous by nature, I protected you. Have you 
not thus been laid under deep obligations? Make, then, your subjects, who are 

* The goddess of wealth. 

t 1%ere being a pan upon the word “ kara,” which means both “the band** and 
" taxes,” the second meaning of this sentence may be got at by sabstitating ” by 
(levying) taxes ” for '* by the hand.” 

t The eldest sister of Fortune; Hits Fortune ; mislortuns personified. 

8 “ Second lives,” i.e., beloved. 

f Meaning, they take only one meal a day. 

II A sacred place, 

** A sacred grass used in saorifloes, &o. 

Tt The text af these words literally means ” oblique vision," 
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my owe children, happy. It will be good for (your) reputation if you show your 
gratitude now by discharging this debt (of obligation). 

Mark of the Bhawani Sword. 

II. 

The Shii Sbivaji-coronation festival here commenced on Saturday, the 12th 
instant, and was brought to a close last night. The temple of Vithal, nesr the 
Lakdipul («.«., wooden bridge), was decorated in an excellent style for the 
festival. An image of Shri Shivaji on horseback was installed and around (it) 
were arranged pictures of Shri Shivaji Maharaja drawn by diflerent artists. 
The picture drawn specially for this festival hy Mr. Pimpalkhare, the accom¬ 
plished local artist, representing the incident of Samarth Batndas Swann and 
Shri Shivaji Maharaja meeting in the jungle at the foot of Saijangad and the 
Samurth exhorting Shri Shivaji, and the “ bust” of the Maliaraja executed by 
Mr. Bhide, were worth seeing. (Some) stu(leut.s having recited pada (songs) 
in praise (of Shiv.oi) at the commoncomeut of the festival, Professor Paranjpe 
read the Puran. He had for the text of his Puran Ireading) the story in the 
Mahabharat, about the exasperation on (bis) return (home) of the ambitious 
Suyodhana at the sigiit of the liajasuya sacrifice*, performed by Dhatmaraja, 
his thoughts in that connection (and) the conversation he had with Shakuni- 
mama and Dhritarashtra (on the subject). The Puran reader having, with a view 
to give his audience a clear idea of the Bajasuya sacrifice, compared it with 
the Diamond Jubilee, commenced the Puran (reading), observing, by way of an 
exordium, that his was not an attempt to uphold (or justify) what Duryodhana 
did, but tlI6] (only) to lay before them thei philosophical enquiry pursued 
in the Mahabharat as to the potency and quality of ambition which inspires all 
beings, and the innate power it has of elevating a country or a party. Profes¬ 
sor Paranjpe’s style of speaking is vigorous and impressive, (and) tlierefore the 
excellence of the most beautiful picture which Shri Vyasa has depicted of an 
ambitious mind was on this occasion well impressed upon the minds of (his) 
hearers by the Puran reader I " Discontent is the root of prosperity , hut 
contentment destroys prosperity. " These maxims were the sum and subsnance 
of the Puran (reading). The dissertation as to how a man, even in affluent 
circumsiances, prefers death in his exasperation to the indignity of being 
trampled under foot by his enemies, and how a discontented man secures co¬ 
operation and makes up for the lack of arms (and) missiles liy (his) craftiness 
and other matters, was specially impressive. After the Puran (reading) was 
over. Professor Jinsiwale very earnestly requested the audience to study the 
Mahabharat. Professor Jinsiwale on this occasion said that the reason why 
Shri Shivaji Maharaja should be considered superior to Caesar (and) Napoleon 
was that, while the great men of Europe were actuated by ambition alone, 
like Duryodhana, the uncommon attributes displayed by cur Maharaja were 
not the blaze of the fire of ambition or discontent, but were the outcome of 
the terrible irritation at the ruin of his country and religion by foreigners. 
After the (reading of the) Puran there was a Kirtan § by the pious Matangi 
Bava at night. The verses composed by the Bava himself on the coronation 
(of Shivaji) were couched in simple language, and as the Bava had all the 
accompaniments required ^for the Kathafi with I m, the Katha* was very 

* A sacrifice performed by a universal monarch attended by hi<< tributary princes. 

t This may rtlso be thus rendered.—“ but (only) to lay before thorn, in an elementary 
form, tb 1 enquiry pursued in the Mahabharat,Ac. 

t This text is in Sanskrit. 

i Celebrating the praises of a god with music and singing. 

A legend of the exploits of some god related with musio and singing. 


10 BOH.--80 
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much enjoyed* * Veda-Shastra Sampanna * Matangi had specially come 
here from Satera for this KcUha I. 

On the morning of the second day there were athletic sports in Vinohur- 
kar’s Wada. The students of the New English School and the Natan Marathi 
Vidyalaya and the other schools acquitted themselves creditably in their perform • 
anoe with Indian clubs and on the malkhambt. The students of the New 
School showed themselves to be proficient in playing kathi § dandpalta 1 
bothati II, &c. We hope that the students of other schools will follow their 
example (in this matter). The students attending the various schools as well as the 
people attending the gymnasia at this place will not find a better occasion than the 
festival (of the anniversary) of Shivaji’s birth for exhibiting their skill in manly 
mu sports. If the managers of the various schools take conoerted action 
in this matter, it is likely to give special encouragement to physical and manly 
sports amongst boys. We hope that this our suggestion will he duly consider¬ 
ed by the principals of diflerent schools. Well, on the night of the same day a 
lecture on the subject of "The killing of Afzulkhan” was delivered hy Professor 
Bhanu, under the presidentship of Mr. Tilak. The Professor ably refuted 
the charge of " murder " which English historians bring against Bhri Sbivaji 
Maharaja. The Professor has abundant (or strong) evidence in his possession 
(to prove) that Pantoji Gopinath was not a servant of Afzulkhan, but was from 
the first a servant of Hhri Shivaji Maliaraja ' *. Professor Bhanu having no 
permission to publish the papers relating to this matter for two years (move), 
did not place his (documentary) evidence on this (subject) before the meeting.'* '* 
It is, therefore, evident that the charge of treachery brought against Pantoji 
Gopinath is literally false. How was it possible for the Maharaja even to 
imagine that Afzulkhan, who had undertaken on oath either to seize (Shivaji) 
and bring him alive or to kill him and bring his head to Bijapur, and who had 
on (his) way trodden under foot the goddess of Tuljapur and the Vithoba of 
Pandharpur, meant really to treat with him ? What treachery did the Maharaja 
commit if he went to meet Afzulkhan on the machi\^ of Pratapgad after making 
every preparation for battle for his (own) safety? The English historians 
assert that the Maharaja was the first to thrust in the waghnakhs |! but we 
see it stated in two hakhars (i.e., memoirs), one of them written thirty years 
after the death of the Maharaja and the other about a hundred years after (his) 
death, that Afzulkhan was the first to strike (Shivaji). Even if we assume that 
the Maharaja was the first to strike Afzulkhan, what right has any writer to 
call that man a " murderer " who, while nine years of age, had divine inspiration 
not to bow down his head in the slightest degree before the Musalman Emper¬ 
ors ? If Mazzini of Italy dons a mourning dress from (bis) ninth year for the 
loss of the independence (of bis country), why should not the Maharaja even at 
a tender age be stirred to put forth prodigious efforts for protecting §§ the 
walking and speaking depositories of knowledge § § and the kine which are the 
living index of our prosperity ? How can English writers have the audacity to 
belaud Clive and Warren Hastings, who were incomparably inferior to the 
Maharaja and whose careers were fraught with foul deeds ? Is it not a deli- 

*.Learned in tbe Vedas and Shastras. 

T A legend of the exploits of some god rotated with music and singing 

t A pillar on which the athletes perform their feats. 

h A stick. 

II Exercise with a fencing stick in one hand and the weapon called “ patta ” in the other. 

I A staff of bamboo with a top-knot or bunch of cloth. 

** These brackets are in tbe original. 

ft Level ground at the foot or between the foot and summit of a mountain. 

It A weapon resembling a tiger's claw. 

$11 r,e., the Bndimans. 
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berate outrage to the parity of truth that the pen of tbe same English writers 
whoso (code of) morality refrains from applying the epithet" rebel " in sp eaking 
of Washington, calls Shivaji a rebel ? The history of Europe cannot show 
even a single upright man of Shivaji's tyiw. History will^find fault with 
Shivaji, (but) from the point of view of ethics his act does not merit censure. 
How can the European science of ethics, which has " the greatest good of the 
greatest number” as its basis (or principal axiom), condemn Shivaji for 
abandoning a minor duty for the purpose of accomplishing the major one ? 

[118] In the Mababharat a man of this type is called " Buddha " The 
Professor concluded (his discourse on) the original theme with the declaration 
that even if (the Maharaja) had committed five or fifty more faults (? crimes), 
more terrible than those which historians allege Snivaji committed, he would 
have been just as ready as at that moment to profoundly prostrate himself a 
hundred times before the image of the Maharaja. 

At the conclusion of the lecture Professor Dhanu said : Every Hindu, every 
Maratha, to whatever party he may belong, must rejoice at this (Shivaji) festi¬ 
val. We all are striving to regain (our) lost independence, and this terrible 
load is to he uplifted by us all in combination. It will never be proper to place 
obstacles in the way of any person who, with a true mind, follows the path of 
uplifting this bufdon in the manner he deems fit. Our mutual dissensions 
impede our progress greatly. If any one be crushing down the country from 
above, cut liim off; but do not put impediments in the way of others. Let 
bygones be bygones; lot us forget them and forgive one another for them. 
Have we not had enough of that strife, which would have the same value in 
the estimation of great men as a fight among rats and cats All f occasions 
like the present festival, which (tend to) unite the whole country, must be 
welcome. So saying the Professor concluded bis speech. Afterwaids l*rofessor 
.linsiwalo said: ff no one blames Napoleon for committing two thousand 
murders in Euinpe, (and) if Coisiir is considered merciful though he needlessly 
committed slaugliters in Gaul (France) many a time, why should so virulent an 
attack ho made on Shri Shivaji Maharaja for killing one or two persons V The 
people who took part in tlie French Revolution denied that they committed 
murders and maiutainud that they were (only) removing thorns from (their) 
path. 'Vhy should not the same principle (? argument) be made applicable to 
Maharashtra ? Being inflamed with paitisansliip, it is not good that we should 
keep aside our true opinions. Tt is true that wu must (i r., should not hesitate 
to) swallow down our opinions on any occasion when an expression of them 
might be thought detrimental to the interests of the country (t.e , nation), but 
no one should jiermit his real opinions to he peimanently trodden under foot. 
Professor Jinsiwale concluded his speech by expressing a hope that next year 
there will be witnessed greater unity amongst the various partio.s in Poona on 
tbe occasion of this festival. 

After the conclusion of Professor Jinsiwalo’s speech, the President, Mr. Tilak. 
commenced his discourse. It was needless to make fresh historical researches in 
cunnectiou with the killing of Afzulkhaii. Let us even assume that Bhivaji first 
planned and then executed the murder of Afzulkhan. Was this act of the 
Maharaja good or bad ? This question which has to he considered should not be 
viewed from the standpointofeventhePenalCode or even the Bmritis of Manuor 
Yadnyavalkya, or even the principles of morality laid down in the western and 
eastern ethical systems. The laws which hind society are for common men like 

[119] yourselves and myself. No one seeks to trace the genealogy of a Bishi, 

* Means, in Sanskrit, “enlightened.'* 

t This sentence may also bo rendered thus : “ The more the occasions like. 

the whole country, the better." 
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nor to fasten guilt upon a king. Great men are above the common principles 
of morality. These principles fail in their scope to reach the pedestal of great 
men. Did Shivaji commit a sin in killing Afzulkban or how ? The answer 
to this question can be found in the Mahabharat itself. Shrimat Krishna’s 
advice (teaching) in the Gita is to kill even our teachers (and) our kinsmen. 
No blame attaches (to any person) if (he) is doing deeds without being actuated 
by a desire to reap the fruit (of his deeds). Sbri Shivaji Maharaja did nothing 
with a view to fill the small void of his own stomaoh (». e., from interested 
motives). With benevolent intentions he murdered Afzulkban for the good of 
others. If thieves enter our house and we have not (sufficient) strength in our 
wrists to drive them out, we should without hesitation shut them tip and bum’*' 
them alive God has not conferred upon the Mlenohhas f the grant inscribed 
on a copperplate of the kingdom of Hindustan. The Maharaja strove to drive 
them away from the land of his birth ; he did not thereby commit the sin of 
coveting what belonged to others. Do not oircumsoribo your vision like a frog 
in a well. Gut out of the Penal Code, enter into the extremely high atmo- 
sphereof the 8hriuiat Bhagavatgita, and (then) consider the actions of great 
men. After making the above observations in connection with the original 
theme, Mr. Tilak made the following remarks relating to the concluding portion 
oi Professor Bhanu’s address :—A country which (}.c., a people who) cannot 
unite oven on a few occasions should never hope to prosper. Bickerings about 
religious and social matters are bound to go on until death ; but it is roost 
desirable that on one day out of the 365 we should unite at least in respect of 
one matter. To be one in connection with Shivaji does not mean that we are 
completely to forget our other opinions. For quarrelling there are the other days 
of course. We should not forget that Ram and Ravan felt no difficulty what* 
ever to meet in the same temple on the occasion of worshipping (thegod) 
Shankar. After the lecture, pada (verses) of theSanraitra Samaj and Maharashtra 
Mela were sung, and this brought the second day’s (celebration) to a close. 

On the third day Professor .linsi wale delivered a very long lecture, which 
was replete with information. As it is not at all possible to compress Professor 
Jinsiwale’s address in a brief space, we cannot give even a summary oi it to-day. 
We are glad to say that the Kirtan of the pious Ghamaude was, as usual, worth 
hearing. Hu took up the same story (subject) of the assassination of Afzulkban, 
and though it was (narrated) in the old style, it was full of new thoughts, as is 
usually the ease with the Bava {i.e , preacher). 

Other articles and extracts from the Kesart and from another newspaper 
called the Mahratta (of which the first accused was (120] also the publisher 
and p oprietor) of dates prior to the 15th June 1897 were put in evidence to 
show animus on tlie part of the accused. Articles were put also iu evidence 
by the defence to show that the accused were not actuated by any intention to 
excite feelings of disaffection to ^<he Government. 

Lang (Advocate-General), Maopherson and Strongman, for the Prosecution. 

Pugh and Davor appeared for the First Accused, 

The Second Accused was not defended. 

in opetiing the case read section 124A of the Penal Code and as to 
the meaning of the word “ disaffection " referred to the definition given in 
Johnson’s Dictionary, Webster’s Dictionary, Ac., viz , dislike, disgust, unfriend¬ 
liness, ill-will, alienation, disloyalty, hostility, Ac., and to the conatruction of 

* The ipzt of * burn alive ’ may on the aathorify of Moleswotth's Dictionary be 
translated ' oppress or torment (them) exceedingly.’ 

t The generic terra for a barbarian or foreigner, that is, for one speaking any language 
but Saaskrit and not sabjeot to the ntual Hindu institations. 
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it by Pbtheram, G.J., in his oharge to the jury in the ease of Qmen’Empresa 
V. Jogendra Chunder Boat, I. L. B., 19 Gal., 35 at p. 44. 

In commenting upon the extracts from the Keaart he said there was 
nothing necessarily dislo>al in celebrating the anniversary of Shivaji, who was 
unguestionably a groat and distinguished man, but he contendbcl that advantage 
had been taken of the celebration to use language with reference to the British 
Government which was intended to excite disaffection, and to incite those who 
heard and read the speeches and articles contained in the Keaart to follow the 
example of Shivaji and overthrow British rule. That was plainly the object 
of the accused. In order to show the 'ntention he referred to an extract from 
the Keaart of May 4th, 1897, which appealed in the form ot a letter signed 
‘ Ganesh.’ 

Pvgh objected that a loiter addressed to a newspaper could nut be used to 
show tho animus or intention of the editor or publisher of the paper. Letters 
appearing in newspapurs often give expression to opinions which are not the 
opinions of the editor and publisher. 

Lang, contra, contended that all contributions to the paper which appeared 
in it were accepted by the publisher and might be used [121] in evidence against 
him. These contributions were ot tho same tendency and expressed the same 
opinions as were^onnd in the articles for which the editor and jmblisher was 
necessarily responsible. 

IStbacHEYi J. ;—1 do not think that I can exclude the evidence. As in 
cases ol defamation, tho proprietor and publisher would he liable fur articles or 
letters published by him, though purportiog to he signed by outsiders, and, 
therefore, T think that such contributions are admissible to show his inteution 
and animus, as well as aitioles purpoitiug to represent the views of the jisper. 
It is, of course, open to the accused to put in Hn.\ contributions of a different 
tendenoy which he may have published, aud so to show that those put in by the 
Crown do not express his intention.) 

Lang, continuing, referred to other articles which, he submitted, drew a 
compaiisoo between the condition of the people under Shivaji iind under British 
rule, altogether unfavourable to the lattei, aud contended that the> were 
published for the purpose o* excitiug disaffection against the latter. 

He argued that one of the articloh in the Resort on which the charges were 
framed contained a clear attempt to justify political assassination. It was 
significant that within a w'eek oi the publicatiun ol these articles, Mr Ayerst 
and Mr, Band were murdered -11 Pooua Hu could not produce ovidenoo to 
show that these murders were direotlv caused by tho publication ol these articles. 
It would be for the jury to form an opinion as to the probable effect of 
publishing such articles at a time when much excitement and distress existed 
in'oonsequeuce of the famine and plague and the measures which the 
Government had been obliged to take to prevent the spread of the latter. 

At the oonolusion of the Advooatc-General’s speech, ovidenoo was called. 
The first witness was Mirza Abas Ali Baig, by whom the prosecution was 
instituted. He said : 

“ I am the Oriental Translator to the Ooverument ol Bombay. 1 instituted these prose¬ 
cutions under the orders of Government in respect of these .riiioles ol the 15th June." 

[122] Lang tendered in evidence the order given by Government under 
section 196 of the Criminal Procedure Code (Act X of 1882) which was as 
follows 

“ Under the* provisions of section 196 of the Code of Criminal Procedure, Mirza Abas All 
Baig, Oriental Translator to Government, is hereby ordered by Uis Exoellenoy the Governor 
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iu Council to make a complaint against Mr. Bal Oangadhat Tilak, LL.B., of Poona, 
publibher, proprietor and oditor of the Kesari, a weekly vernacular newspaper of Poona, and 
against Mr. IJari Narayan Gukhale of Poona, printer of the said newspaper, in respect of 
certain articles appearing in the said newspaper, under section 124il of the Indian Penal Code 
and any other sccliou of the said Code which may be found to be applicable to the case. 

“ By order of His Kzcellency the Governor in Council, 

“S. W. EDOBBIiEY, 

" Secretary to Government 

/'oottflf, July :i6lh IS97” 

Pugh objected. Thin order is inadmissible. It is not a sufficient order 
under section 19G. It is not in proper form. It is too vague. It does not 
specify the articles with reference to which complaint is to be laid. The Kesari 
newspaper has boon in existence for seventeen years. This order would permit 
a prosecution for any article which has appeared during all that time. A 
general sanction is not a good one— Queen-Empress v. Samavier, I. L. B., 
16 Mad., 468. Here the order is indefinite. He also cited Heg. v. Vinayak 
Divakar, 8 Bom. H. C. Bep., 32 Cr. Ca. 

Lonfl, —Section 196 does not require the order to be in writing. 

The witness has sworn that he had the authority of Government to institute 
this prosecution on the two articles in the Kesari on which the accused was 
charged. That sufficiently proves the order. If, however, that is not sufficient, 
I tendet a further and later order of Government in this matter. The document 
now tendered was as follows .— 

“ Wlit>io<is under the prnvmiotis of hocLiou 196 of the Code of Criminal Procedure, Mirza 
Abas All B.wg, Oriental Traiihl.itor t3 Govoriimont, was, by order of Mis Excellency the Gover- 
nor in Council, dated ‘i6t.h July 1897, ordered to make a complaint agtinst Mr. Bal Gangadhar 
Tilik, It. A., Lfj.B., of Poona, publisher, proprietor and editor of the Kesari, a weekly vernacular 
newspaper of Poona, iti respect of .an oiloiico committed by him puiiibhable under [128] aoe- 
l-ion l‘i4A of the Indian Penal Code, and whereas under the same provisions of the said 
boetion 196 the s ud Mirz.i .\ba.s AH Baig w.u> by furthor order of His Excellency the Governor 
ill Council, dated the 2Tth July 1897, ordered to make a complaint against Keshav Mabadev 
Bal, elerk in charge or .mtiiig manager of thn Ary.tbasbati Press in Poona as printer of the 
said newspaper Ko'xvi m respect or an oflcnec committed by him puiiisbahlo under the said 
section l‘i4A of the Indian Penal Code. It is by order of His Excollonoy the Governor in 
Council hereby deci tred that the said orders had and have reference to certain articles appear¬ 
ing on page 2 of the said Kesari newspaper of issue, dated the IStli Juno 1897, under the 
headnig or title * Sbivaji’s Uttcranoob ' and in paragraph on p.ige 3 of the same issue begin¬ 
ning with the 2nd paragraph commencing m ibe Jst column which said articles at the time 
when the said orders wore passed wore then befoie and under the consideration of His 
Excelle .oy the Governor in Council ” 

Pi'gh This further order i* not admissible. It is simply a declaration 
that the previous order related to the articles iu question. It is not for the 
Governor in Council hut for the Court to say what is the construction and 
meaning of the first oruer. 

[StraCHET, J. ‘ - I do not think it neoessary to consider the admissibility 
of this last doeument, as I must bold the order of the 26th July to be sufficient 
and to,he admissible. Under section 196 of the Code, no Court is to take 
cognizance of any offence punishable under Gliapter YI of the Penal Code, in 
which section 124A occurs, unless upon complaint made by order of, or under 
authority from the Govornor-Geueral in Council or the Local Government. 
In this case a complaint has been made of an offence punishable under section 
124A, it was made by the Oriental Translator to Government, an order by the 
Local Government to the oompluinant for the prosecution of the prisoner under 
seotion 124A is produced, and the complainant in .the witness box has sworn 
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that he inRtituted the prosecution in respect of these articles by order of the 
Government. Mr. Pugh has objected to the order on two grounds, first, that 
it directs a prosecution in respect of certain *' articles ” and that the extracts 
in question do not fall within that description, and secondly that the 
order does not satisfy the requirements of section 196 because it is too 
vague and does not specify by date or otherwise the extracts in respect 
of which action is to be taken. As to the first point, 1 am of opinion 
that the word “ articles ” in the order [124] covers and was intended to 
cover not only articles in the strict sense, but, generally, nsatter publish¬ 
ed in the paper which was considered objectionable. As to the second point, if 
any particular arcicles or any dates had been specified, the complainant would 
no doubt have been limited to them, but the effect of no such speuification being 
made is to give him the widest latitude in selecting the matter to bo complain¬ 
ed of. It is only necessary to see whether the complaint relates to matters 
falling within the words “certain articles appearing in the said newspaper,” 
and it is obvious that it does, and the order is, therefore, complied with. It 
may be desirable, and 1 think it is, that orders under section 196 should be 
expressed with greater particularity, but 1 cannot read into the section restric¬ 
tions which are not there. The section does not proscribe any particular form 
of order, and does not even require the order to he in writing. I am, therefore, 
of opinion thatIhe order is sufficient. But oven if I am wrong in this view, 
and if the order does not comply with section 196,1 am still of opinion that 
the objection must bo disallowed. The section says that no Court shall take 
cognizance of an ollence punishable under Cbapter VJ of the Penal Code unless 
upon complaint made by order of or under authority from the Government. It 
is the Magistrate who takes cognizance of an offence upon complaint (section 
191); the High ('uurt takes cognizance of an ollence not upon complaint, hut 
upon commitment (section 194). Thoreforo, this is really an objection that the 
Magistrate, for want of a proper order under section 196, had no jurisdiction to 
take cognizance of the offence upon the complaint and to commit the accused 
for trial, and that, there being no valid commitment, the High Court has no 
jurisdiction to try the accused. But although in general where the Magistrate 
has no jurisdiction to commit an accused for trial, the High Court cannot accept 
the commitment, section 532 of the Code creates an exception, and provides that 
in such a oaso the High Court may accept the coiumitinont if it considers that 
the accused has not been injured thereby, unless during the proceedings before 
the Magistrate he objected to the Magistrate’s jui isdiction. Mr. Pugh has argued 
that section 532 does not apply to tlie absence of a proper order under section 
196, but J think that I am bound by the decision of the Full Bench in Queen- 
[126]A7mpress v. Murton, 1 . L. K., 9 Bom., 288, to bold that it does. In this case no 
objection was taken in the Magistrate’s Court, and 1 cannot hold that the accus 
ed has been in any way prejudiced. The object of section 196 is to prevent 
unauthorized persons from intruding in matters of State by instituting State 
prosecutions, and to secure that such prosecutions shall only he instituted 
under the authority of the Government. I have no doubt that those proceedings 
have been authorized by the Government, and I disallow the objection.) 

Pugh, in addressing the jury for the accused No. 1, submitted that the 
articles on which the accused were charged did t* yt fall within beciion i24A 
Tilak had taken an independent line with regard to the measures taken by 
Government in dealing with the plague and bad co-operated with Government 
in that work. His action in that respect brought him into opposition to the 
leading men of his community. That was surely not consistent with any 
attempt to cause disaffection. The articles describing the sufferings of the 
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people were quite oonsisteut with loyalty. They no doubt set forth grievanoes, 
but it waa not seditious to do that. There were articles in the Kesari describ¬ 
ing the power and resources of the British Government. They would not 
have appeared if the publisher was seeking to stir op disaffection, tor they 
would only show how hopeless any attempt at revolt would be. The surtioles 
on the Jubilee showed a genuine loyalty. No doubt there were articles in 
praise of Shivaji. They, however, only expressed a general admiration for him 
as a man of extraordinary power and talents. The books used in the schools 
subject to Government inspection used expressions about Shivaji as strong as 
any in these articles. Tiie object of the accused was clearly only to create a 
national sentiment, just as the Scotch and Welsh and Irish people by their 
national celebrations endeavour to keep alive and foster a national spirit. There 
was not any suggestion of overthrowing the British Government. That could 
never be attempted except by a combination of Hindus and Mahomedans, and 
praises of Shivaji were not likely to bring about such a combination. 

As to the meaning of section 124A, he referred to the speech [126] of 
the Legal Member of the Indian Legislative Council when proposing its 
enactment. 

IStracHEY, J. :—I do not think, Mr. Pugh, you can refer to that speech 
as showing the meaning of the section. I 

Pugh contended that the speech might bo referred to, and cited, in support 
of his contention. In re Me%o, 31 L. J. Bkcy , 87; The Queen v. The Bishop of 
Oxford, 4 Q. B. D , 525 : Queen-Empress v. Karttek Chunder, 1. L. E., 14 Cal., 
721 at p. 728 ; Romesh Chunder v. Him Mondal, 1. L. E., 17 Cal., 852 ; Oopal 
Krishna v. Sakhojtrao, I. L, E., 18 Bom., 133; Regina v. Gourootsier, 9 C. and 
P., 362,' Shaik Moosa v. Shatk Essa, I. L. E., 8 Bom., 241 at p. 247. 

StracHEY, j :—I have no doubt upon the point that has been raised. It 
is clearly settled by authority. Mr. Pugh has cited both English and Indian 
cases in support of his contention. The first English case he cited was that of 
In re Mew, 31 L. J., Bkcy., 87, in which it is true that Lord Westbury referred 
to a speech made in the House of Commons That, however, was so far back as 
1861. It is clear, 1 think, that since then in England the practice has been 
not to refer to speeches made in the Legislature for the purpose of construing 
statutes. In the case of The Queen v. The bishop of Oxford, 4 Q. B. D. at 
p. 534, which came before the Court of Appeal in 1879, Mr. Bowen, afterwards 
Lord Bowen, who was counsel for the appellant, alluded in his argument to 
the speech made by the Lord Chancellor in the House of Lords upon the third 
reading of the Public Worship Eegulation Bill as an authority upon the con¬ 
struction of the Church Discipline Act, which had for many years been law. 
An objection was at once taken that a report of a debate in Parliament was 
not receivable as an interpretation of a statute. Mr. Bowen expressly admitted 
that the speech to which he referred waa inadmissible so far as it related to 
the effect of the bill before the House of Lords, but contended that he might 
refer to it as a statement by the Lord Chancellor of what the law was at the 
time the speech was made. He thus sought to use it not for the purpose of con¬ 
struing the bill whicli was being introduced at the time the speech waa delivered, 
but [127] merely to show the then existing state of the law. The Judges were 
divided as to whether they could allow the speech to be read. BAaoALLAT, 
L. J., said (p. 576) that be had some doubts whether it was right to permit 
it, but, on the whole, did not object, and Thesioeb, L. J., considered it to be 
" inexpedient in a very high degree.’* Bramwell, L. J., however, saw no 
objection to its being done. That case went on appeal to the House of Lords, 
and during the argument of the appeal, Lord CaIBMS and Lord Belboekb 
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oxpressed the strongest disapproval of the oondnot of the Oonrt of Appeal in 
allowing the speech to be oited. Their disapproval is not stated in the Law 
Beports, but in the Law Journal report, 49 L. J. (Q. £.), 578 ; Juhus v. Bishop 
of Oxford ; see also South Eastern Uatlway Go. v. liaihoay Commissioners, 50 
L. J. (Q. B.), 203. It will be observed that even those Judges of the Court of 
Appeal who allowed the speech to be oited, only allowed it for the purpose of 
construing a statute in force at the time when the speech was made. They 
never suggested, auy more than counsel bad done, that it might be cited as an 
authority for the construction of the bill before tbe Legislature. The language 
of one of them at least strongly implies the contrary. That is what Mr. Pugh 
desires to do bare. He wishes to refer to Sir James Stephen’s speech for the 
purpose of construing thn section which be was then proposing to introduce 
into tbe Penal Code. That. 1 think, upon the authority of the English cases 
he oannot do 

But in India the law is now quite clear. It is true that there have been 
decisions in the Courts in India in favour of allowing the proceedings in the 
Legislative Council to be referred to for the pi rpose of construing an Act, but 
tbe Privy Council in a case decided so recently as 1895 [The Administrator- 
General of Bengal v, Premlal, L. B., 22 I. A., 107), has hold that this ought not 
to be done. If t^ere has been a practice to the contrary in the Courts in India, 
that practice is wrong and cannot be permitted any longer. I am bound by 
this decision of the Privy Council, and I must bold that it is inadmissible to 
take as an aid in the construing of an Act the proceedings in the Legislative 
Council which resulted in tiie passing of that Act. But if 1 were free to consider 
tbe ques-[128]tiou apart from authority, I may say that I agree entirely with 
the judgment of £[)GL, C. J<. in Kadir Buksh v. bhawani, 1, L. B.. 14 All., 145, 
at p. L50, in which he condemned the practice of referring to the proceedings 
in the Legislatuie in order to ascertain the meaning of an Act. J think with 
him that ‘‘if Judges wore to allow their minds to he influenced in the con¬ 
struing of a statute by debates in Parliament or reports of Select Committees 
or other bodies on the bill, statute law would be reduced to confusion, and 
instead of tliere being one principle of construction of statutes well understood 
by lawyers the construction of statutes would be reduced to no principle at 
all.” Mr. Pugh can, of course, read auy passages from Sir .lames Stephen’s 
speech as a part of his address, and as stating his own argument in words which 
he adopts as Ids own, but he cannot cite them as Sir James Stephen’s opinion 
and as authority showing tbe construction to be put upon the section. 

Pugh, continuing, read passages from the speech of Sir James Stephen in 
the Legislative Council when proposing the enactment of section 124 A as part 
of his argument to show that the section was really intended to punish an 
attempt to create a rebellious spirit agaiust Government. The Advocate-General 
had referred to dictionaries for the meaning of the word ' disaOection,’ but the 
question hero was not as to the otymologioal meaning of the word ‘ disaffection,’ 
hut as to its meaning as defined by law. The jury should take a generous and 
liberal view of tbe articles on which the accused was charged. Ho referred 
to CaVB, J’b. judgment in Beg. v. Burns, 16 Cox. Cr. Ca. 355 at p. 359 ; tbe 
summing of PiTZGEKALD. J., in the Queen v. i'uUivan, 11 Cox. Cr. Ca., 44; 
Queen-Empress v. Kahanji, I. L. B., 18 Bom., 758 

The Judge then charged the jury as iollows:— 

SXRACHUY, J,: —Gentlemen of the Jury,~The two accused, Bal Gangadbar 
Tilak and Eesbav Mahadev Bal, are here arraigned before you upon two charges. 
Each of them is charged, in the first place, with having excited feelings of 
disaffection towards the Government established hy law in British India. 

Oil 
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E loh of (ihom is also charged with haring attempted to excite feelings of 
dis iffection towards the Government established by law in British [129] India. 
And they are charged with doing these things by means of certain articles 
appearing in a newspaper called the Keaart of the 15th June of this year. 
Before going into any other part of the case, it is necessary to explain to yon 
wiiat is the responsibility of these persons, if any attaches to them, in respect 
of these articles ; and, secondly, we will proceed to consider what is the nature 
of the offence with which they are charged. 1 have directed that copies of 
soction 124A of the Indian Penal Code should be distributed among you, and 
if they have not already been distributed, this will presently be done. The 
Hoction^ you will observe, defines the offence of exciting, or attempting to excite, 
feelings of disaffection. It has been held by the late Chief Justice of Calcutta, 
Sir Comer Petheram, that it is not only the writer of the alleged seditious 
article hut whoever uses in any way words or printed matter for the purpose 
(if exciting feelings of disaffection to the Government that is liable under the 
section, whether he is the actual author or not; and 1 entirely agree with him. 
The question is, whether the accused used words printed in a newspaper for 
the purpose of exciting disaffection towards the Government. That is what 
you have to consider. 

The matter complained of consists of two articles published in the Kesari of 
the 15th June. As to the preliminary question of the connection of the accused 
with these articles, I will take t ho case of the prisoner Tilah first. The Kesari 
iH a weekly paper, published in Marathi every Tuesday at Poona. It has a 
considriable circulation, having six or seven thousand subscribers, not only in 
Poona, but in many other places, including Bombay. This particular issue of 
the 15th June contained these two articles, and it was sent by post from the 
offioe at Poona to the subscribers in Bombay and elsewhere. So the paper's 
publication extended to Bombay. 1 only mention this matter of publication in 
Bombay, because it gives this Court jurisdiction to try this case. Sending the 
newspaper by post from the office where it is published to other places constitutes 
ill law the publication in Bombay or any other place to which it is so sent. It 
IS not denied by the defence that there was this particular publication in 
Bombay. It is in evidence that a copy of the paper containing these articles 
was sent from the office, and posted at Poona on the 15th, and [180] reached 
a particular subscriber at Bombay on the 16th of June. The prisoner Tilak is 
the proprietor and editor of that paper, and he is also the publisher. He has 
not attempted to dispute that, but has admitted it. He has also, in bis 
statement before the committing Magistrate, admitted that he was cognisant 
of thb fact that the paper was despatched to various places, including 
Bombay. It is further in evidence that before any matter is published in 
the Kesari, proofs are submitted to him. Upon the evidence you would be 
justified in holding that he is the publisher of this paper, and also the 
publisher of these particular articles in the paper. He has signed a decla¬ 
ration under an Act which the Legislature passed in 1867, and that declaration 
is in evidence. The Act requires the publisher of every newspaper to make 
a certain declaration that he is the publisher of it. The declaration in regard 
to the Kesari was made by Tilak some lime in 1887. The law says that 
that may be taken as sufficient prtmA faeie evidence that tbe person signing 
the declaration is the publisher of every part of any paper bearing a name 
corresponding to that mentioned in the declaration. And, therefore, under 
that Act, in the absence of any evidence to the contrary, you will be justified 
in bolding that the prisoner Tilak was the publisher of every article and every 
word in the Kesari. He publianed it through bis servants; and it moat be 
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taken as a fact, until the contrary is proved, that be authorised them not only 
to print it, but to give it out to the world and to distribute it in Poona aud 
various other places, among them being Bombay. You will be justified in 
bolding, in the absence of any evidence to the contrary, that Tilak was llie 
publisher, and that ho published these particular articles at Bombay by causing 
the paper containing them to be sent to aud distributed in Bombay through 
his agents on the idth of .Tune. The prisoner has not disputed, but on the 
other band has boldly avowed, his connection with the paper. He hps nut 
attempted to shirk any responsibility which attaches to him in respect of 
these articles. So much with regard to the responsibility of Tilak. 

Now 1 turn to the question of the responsibility of the other accused 
person Bal, who takes up a different position altogether. lie has admitted in 
the statement which he has iianded to the [181] Court that he was the 
acting manager of the paper in June last. He had been acting for some time 
in the place of the substantive holder of the office, who had been absent since 
last October. The second accused was officiating for that person. Lettois 
signed by him " for manager " have been put in. In one letter he describes 
himself as " acting manager.” He was head printer also of tiie Arya Bhuslmn 
Press, where the and the Mahratta, also belonging to the prisoner Tiluk, 

are printed. As the acting manager he superintended the printing of the paper, 
because he was*also acting printer. He is not the registered printer. It is 
further in evidence, and witnesses (or the Crown have told you, what was (he 
practice in the office with regard to printing matter for publication. Bal used 
to receive manuscripts, and he used to make them over to the compositoi 
and when proofs wore handed to him he sent them to Tilak. He does not deny 
that. He is tbe officiating manager, he is the officiating printer, and he is the 
person through whose bands proofs ordinarily passed, and be was occupyirg 
that position on the 15th oi June Observe what he says in his statement that, 
although the proofs passed tlirough his hands, it was not his business to porroot 
them. He says that he was a paid servant, receiving only Bs. 80 per month. It 
was not his duty to pay attention to or correct the proofs that passed through his 
hands, which were corrected by a corrector and then submitted to Tilak. That 
statement of his is borne out by the evidence of the witnesses for the Crown. 
Tbe witnesses say that it was not his business to examine the proofs. They 
were oorreoted by a corrector. That, in a nut-shell, is the evidence of thepurt 
taken by the second aeoused in bringing out these articles. Apparently the 
literary department was not under bis control. That being the state of tacts, 
how have you to deal with tbe question of his responsibility ? You have to dual 
with it in this way. As he was the manager and superintendent in bringing 
out tbe matter—which was distinct from Having a control over tbe literary 
department—as he was the printer of it, you may presume that he was acquaint¬ 
ed with what he was printing and distributing. You have to find whether he 
authorised the insertion of these articles or their distribution. It is a pme 
question of fact. If you are not satisfied that [133] the prisoner was cognisant 
of tbe particular articles, or that he directed or authorised the insertion oi 
distribution of them, then I will advise you to find him not guilty, because 
you must have regard to the section, which requires distinct proof by the Grown 
against him. You must be satisfied that for printing or using tbe words tii.it 
were published, he was responsible, and that be u.,ad those words for the pur¬ 
pose of exciting disaffection. If you come to tbe oouclusion that he knew 
nothing about these articles, then it is :i question for you to consider whether 
you OBU properly say that be used those words with that purpose in his mind. 
It is entirely for you to consider whether you believe Bal’s uucontradioted 
statement that he was absolutely ignorant of what appeared in these articles. 
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But this does not apply to Tilak. He stands in a different position. TUak 
was the proprietor and publisher of the paper, and he must be taken as author¬ 
ising the publication of everything appearing in the paper. No evidence has 
been called on his part to refute or rebut that position. Ho must be presumed 
to have been cogtiisantof what was published in bis paper. * If you are 
satisfied that the two prisoners, or either of them, are responsible for the publica¬ 
tion of these two articles in the Kesari, the next question is whether that makes 
either of them guilty of an offence under section 124A of the Penal Code. 
Did they or either of them, by means of the articles, excite or attempt to excite 
in tlieir readers feelings of disaffection to the Government established by law 
in Biitish India ? That is a question of the meaning and effect of the articles, 
and the intention of the accused in publishing them, and it is entirely and 
exclusively a question for you to decide. But there is a preliminary question 
to be considered, and that is, what is the meaning of section 124 A ot thePenal 
Code, and what is the nature of the offence which it makes punishable ? That 
preliminary question is for me to decide. The Code of Criminal Procedure 
requires you to accept from me the explanation of the section and of the 
offence— if my explanation is wrong, the responsibility rests upon me and me 
alone—and it is then for you to determine, upon the evidence before you, 
whether the facts constituting the offence as explained by me have been 
established, and whether the prisoners are guilty or not. 

[188] Now, 1 come to deal with the law as contained in section 124A of 
the Indian Penal Code, and before I read it I would point out that there are 
certain matters which I shall ask you to dismiss altogether from your minds. 
In the first place, in construing the section 1 do not propose to discuss the 
' English law of seditious libel, though 1 have most fully considered the cases to 
which Mr. Pugh has referred, and the writings of Sir James Stephen and others 
on the subject. I believe that the explanation which I shall give you is not in 
any way inconsistent with the best English authorities; but in England the 
offence of seditious libel is not a statutory offence defined by .\ct of Parliament, 
but a common law misdemeanour elaborated by the decisions of Judges. In this 
country the law to be applied is the Penal Code. I will now ask you to look at 
the section and the way it is worded. It says: " Whoever by words, either 
spoken or intended to be read, or by signs, or by visible representations, or other¬ 
wise, excites or attempts to excite feelings of disaffection to the Government 
established by law in British India, shall be punished with transportation for 
life, or for any term, to which fine may be added, or with imprisonment for a 
term which may extend to three years, to which fine may be added, or with 
fine." To the above is appended the following explanation :—" Such a disap¬ 
probation of the measures of the Government as is compatible with a disposition 
to render obedience to the lawful authority of the Government, and to support 
the lawful authority of the Government against unlawful attempts to subvert or 
resist that authority' is nut disaffection. Therefore, the making of oomments on 
the measures of the Government with the intention of exciting only this species 
of disapprobation is not an offence within this clause." You will observe that the 
section oonsists of two parts : first, a general clause, and then an explanation. 
The bbjact of the explanation is a negative one, to show that certain acts which 
might otherwise be regarded as exciting or attempting to excite disaffection, are 
not to be so regarded. We must, therefore, first consider the first or general 
clause of the section by itself, and then see bow far the explanation qualifies it. 

The offence as defined by the first clause is exciting or attempting tomroita 
feelings of disaffection to the Government. [iSi] What are “ feelings of disaffee- 
tiun" ? I agree with Sir COMSlt Pexhbram in the Bangobati case that disafieo- 
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tion meaos simply the absence of affection *. It means hatred, enmity, dislike, 
hostility, contempt, and every form of ill-will to the Government. " Disloyalty" 
is perhaps the best general term, comprehending otrery possible form of bad 
feeling to the Government. That is what the law means by the disaffection 
which a man must not excite or attempt to excite ; he must not make or try to 
make others feel enmity of any kind towards the Government. You will observe 
that the amount or intensity of the disaffection is absolutely immaterial except 
perhaps in dealing with the question of punishment: if a man excites or attempts 
to excite feelings of disaffection, great or small, he is guilty under the section. 
In the next place, it is absolutely immaterial whether any feelings of disaffection 
have been excited or not by the publication in question. It is true that there is 
before you a charge against each prisoner that he has actually excited feelings 
of disaffection to the Government. If you are satisfied that be has done so, you 
will, of course, find him guilt). But if you should hold that that charge is 
not made out, and that no one is proved to have been excitod to entertain 
feelings of disaffection to the Government by reading these articles, still that 
alone would not justify you in acquitting the prisoners. For each of them 
is charged not only with exciting feelings of disaffection, but also with 
attempting to excite such feelings. You will observe that the section places 
on absolutely the same footing the successful exciting of feelings of disafi'ec- 
tiou and the unsuccessful attempt to excite them, so that, if you find 
that either of the prisoners has tried to excite such feelings in others, you 
must convict him even if there is nothing to show that he succeeded. 
[13S] Again, it is important tliat you should fully realize another point. The 
ofieuce consists in exciting or attempting to excite in others certain bad feelings 
towards the Government. It is not the exciting or attempting to excite mutiny 
or rebellion, or any soit of actual disturbance, great or small. Whether any 
disturbance or outbreak was caused by these articles, is absolutely immaterial. 
If the accused intended by the articles to excite rebellion or disturbance, his 
aot would doubtless fall within section L24 A, and would probably fall within 
other sections of the Penal Code. But even if he neither excited nor intended 
to excite any rebellion or outbreak or forcible resistance to the authority of the 
Government, still if he tried to excite feelings of enmity to the Government, 
that is ‘'ufficient to make him guilty under the section. 1 am aware that some 
distinguished persons have thought that there can be no offence against the 
section unless the accused oitbor counsels or suggests rebellion or forcible 
resistance to the Government. In my opinion, that view is absolutely opposed 
to the express words of the section itself, which as plainly as possible makes 
the exciting or attempting to excite certain feelings, and not the inducing 
or attempting to induce to any course uf action such as rebellion or 
forcible resistanee, the test of guilt. 1 can only account for such a view by 
attributing it to a complete misreading of the explanation attached to the section, 
and to a misapplication of the explanation beyond its true scope. Lastly, the 
authority or institution against which it is an offence to excite or attempt 
bo excite feelings of disaffeotion is " the Government estahlisbed by law in 
British India." What is the meaning of that expression V It moans, in my 

* This should have been “the contrary of aBectum'': seel. L. R., 19 Cal. at p. 44. 
'* Disafloction means a feeling contrary to aBeetion, in other words, dislike or hatred." 
“ I)iaa£Feolion” is defined in The New English Dictionaiyas ■'absence or alienation of uBec- 
tion or kindly feeling, dislike, boetility, politieal alienation or dncoulent, a spirit of disloyalty 
to the Government or existing aulhtrity ”; in Latham’s edition of Johnson as “ dislike, ill- 
will, want of zeal for the Government, want of ardour for the reigning prince *’: m Webster 
as " state of being disafiected, alienation or want of afiection or good-will, unfriendliness, 
disloyalty," with synonyms "dislike, disgust, unfriendliness, ill-will, alienation, disloyalty, 
hostility.”—A.-8. 
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opinioa, British role and its rapraseotatives as such, —the existing poUtioal 
system as distingaished from any particular set of administrators. The result 
is that you have to apply this test to the ease of each of these two prisoners: 
did he, by these articles, try to excite in the minds of their readers feelings of 
disloyalty or enmity to the Government ? 

Now I come to the explanation to section 124 A, and the question is how 
far it qualifies the section as just explained by me, and whether it supplies you 
with any other test to apply to these articles. Let us read the explanation 
again:—“ Such a disap-[186} probation of the measures of the Government as 
is compatible with a disposition to render obedience to the lawful authority of 
the Government, and to support the lawful authority of the Government against 
unlawful attempts to subvert or resist that authority, is not disaffection. There¬ 
fore the making of comments on the measures of the Government with the 
intention of exciting only this species of disapprobation, is not an offence within 
this clause.'’ Let us cousider each part of tins explanation, as we have con¬ 
sidered each part of the firbt clause. Observe first that, as I have already said, 
while the fiist clause shows affirmatively what the offence made punishable by 
the section is, the explanation states negatively what it is not: it says that 
something “ is not disaffection," and “ is not an offence within this clause.” 
Therefore its object is to protect from the condemnation pronounced by the first 
clause certain acts which it distinguishes from the disloyal attempts which the 
first clause deals with. The next and most important point for you to bear 
in mind is that the thing protected by the explanation is ‘ the making of com¬ 
ments on the measures oi the Government" with a certain intention. This shows 
that the explanation has a strictly defined and limited scope. Observe that it 
has no application whatever unless you come to the conclusion that the writings 
in question can fairly and reasonably be construed as ” the making of comments 
on the measures of the Government.” It does not apply to any sort of writing 
except that. It does not apply to any writing which consists not merely of 
comments upon Government measures, but of attacks upon the Government 
itself. It would apply to any criticisms of legislative enactments, such as the 
Bpidemic Diseases Act. or any particular tax, or of administrative measures, 
such as the steps taken by the Government for the suppression of plague or 
famine. But if you come to the conclusion that these writings are an attack 
not merely upon such measures as these, but upon the Government itself, its 
existence, its essential characteristics, its motives, or its feelings towards 
the people, then you must put aside the explanation altogether, and apply the 
first clause of the section. In the next place, supposing that you are satisfied 
that these writings can fairly and reasonably be construed as ” oooiments 
on the measures of the Government” and not as attacks upon [187] the 
Government itself, still you cannot apply the explanation unless you believe 
thsit such comments were made with the intention of exciting only 
” such a disapprobation of the measures of the Government as is compatible 
with a disposition to lender obedience to the lawful authority of the Govern¬ 
ment, and to support the lawful authority of the Government against unlawful 
attempts to subvert or resist that authority.” This, you will see, draws a dis- 
tinctio'n between attempting to excite feelings of " disaffection ” to the Govern¬ 
ment, and intending to excite only a certain species of “ disapprobation ” of 
Government measures; and protects the latter only. What is the meaning of 
” disapprobation " of Government measures as contrasted with “ disaffection ” 
to the Government 7 I agree with Sir COMEB Fbihbram that while disaffec- 
tiou means the absence oi affeciiou or enmity, disapprobation means simply dis¬ 
approval ; and that it is quite possible to like or be loyal to any ane,.whether an 
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individtial or a Government, and at the same time to disapprove strongly of bis 
or its measures. This distinction is the essence of the section. It shows clearly 
what a public speaker or writer may do, and what he may not do. A man 
may criticise or comment upon any measure or act of the Government, whether 
legislative or executive, and freely express his opinion upon it. ’ He may discuss 
the Income Tax Act, the Epidemic Diseases Act, or any military expedition, or 
the suppression of plague or famine, or the administration of justice. He may 
express the strongest condemnation of such measures, and he may Jo so 
severely, and even unreasonably, perversely and unfairly. So long as he con¬ 
fine's himself to that, he will be protected by the explanation. But if he goes 
beyond that, and, whether in the course of comments upon measures or not, 
holds up the Government itself to the hatred or contempt of his readers, —as 
for instance, hy attributing to it every sort of evil and misfortune suifered by 
the people, or dwelling adversely on its foreign origin and character, or imput¬ 
ing to it base motives, or accusing it of hostil'ty or indifi’erence to the welfare 
of the people,—then he is guilty under the section, and the explanation will not 
save him. 

The object of the explanation is to protect honest journalism and bond, fide 
criticism of pul))ic measures and institutions with [188] a view to their 
improvement, and to the remedying of grievances and abuses, and to distinguish 
this from attempts, whether open or disguised, to make the people bate their 
rulers. So long as a journalist observes this distinction, he has nothing to fear. 
It seems to me that this view of the law secures all the liberty which any 
reasonable man can desire, and that to allow more would be culpable weakness, 
and fatal to the interests not only of the Government but of the people. But 
now there are other words in the explanation which we have still to consider. 
To come within the protection of the explanation, a writing most not only be 
the making of comments on Government measures with ttie intention of ex¬ 
citing only disapprobation of them as distinguished from disaffection to the 
Government, but the disapprobation must be " compatible with a disposition to 
render obedience to the lawful authority of the Government, and to support 
the lawful authority of the Government against unlawful attemptr to subvert 
or resis* that authority.” What that means is that even exciting disapproba¬ 
tion of Government measures may be carried too far. For instance, if a man 
published comments upon Government measures which were not merely severe, 
unreasonable or unfair, but so violent and bitter, or accompanied by such 
appeals to political or religious fanaticism, or addressed to ignorant people at a 
time of great public excitement, that persons reading those comments would 
carry their feelings of hostility beyond the Government measures to their 
author, the Government, and would become indisposed to obey and support the 
Government, and if it could fairly be gathered from the writing as a whole that 
the writer or publisher intended these results to follow, then he would be guilty 
under the section and would not be protected hy the explanation. Observe the 
nature of this "disposition.” which makes the whole difference between a 
" disapprobation ” of measures which amounts to “ disaffection ” to the 
Government, and a disapprobation which does not. It is not merely "a 
disposition to render obedienoe to the lawful authority of the Government,” 
It is a disposition both to render obedience and also to support the lawful 
authority of the Government against unlawful attempts to subvert or resist 
it. Aud it is a disposition to support that lawful [189] authority against 
unlavrful attempts not only to “ resist ” it—that is, to oppose it— but also 
to "subvert” it—that is, to weaken and undermine it by any unlawful 
meaos whatever. And, lastly, it is a disposition to support the Government 
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against all such unlawful attempts whenever ooeasion may arise, not mriy 
against any parbioular unlawful attempt prooeeding or impending at the time 
of the publication. I believe that it is an inaccurate reading of this part 
the explanation, a too exclusive attention to the expressions about obedience 
and resistance, * and an insufficient attention to other expressions equally' 
important, which has caused some people to misunderstand the whole section, 
and to imagine that no one can be convicted under it even if he assails the 
Ooverment itself, and not merely Government measures, unless he oonnsels or 
suggests rebellion or forcible resistance. 

You will thus see that the whole question is one of the intantion of the 
accused in publishing these articles. Did they intend to excite in the minds of 
their readers feelings of disaffection or enmity to the Government ? Or did 
they intend merely to excite disapprobation of certain Government measures ? 
Or did they intend to excite no feeling adverse either to the Government or its 
measures, but only to excite interest in a poem about Sbivaji and a historical 
discussion about his alleged killing of a Mahomedan general ? These are the 
questions which you have to consider. But you may ask, how are we to as¬ 
certain whether the intention of the accused was this, that, or the other ? 
How can we tell whether his intention was simply to publish a historical 
discussion about Sbivaji and Afzul Khan, or whether it was to stir up. under 
that guise, hatred against the Government ? There are various ways in which 
you must approach the question of intention. You must gather the intention 
as best you can from the language of the articles; and you may also take 
into consideration, under certain conditions, the other articles that have been 
put in evidence, such as the articles about the plague and the Diamond Jubilee 
and so forth. But the first and most important index of the intention of the 
writer or publisher of a newspaper article is the language of the article itself. 
What is the intention which the articles themselves convey to your minds ? 
[140] In considering this, you must first ask yourselves what would be the 
natural and probable effect of reading such articles in the minds of the readers 
of the Ke»ari, to whom they were addressed ? Bead these articles, and ask 
yourselves how the ordinary readers of the Ke$ari would probably feel when 
reading them. Would the feeling produced be one of hatred to the Government, 
or would it be simply one of interest in a poem and a historical discussion about 
Sbivaji and Afzul Khan and so forth ? If you think that the only feelings 
which such readers would be excited to are feelings of interest in a poem or a 
historical or ethical discussion, then you may presume that that is all the 
accused intended to excite. If you think that such readers would naturally and 
probably be excited to entertain feelings of enmity to the Government, then you 
will be justified in presuming that the accused intended to excite feelings of 
enmity or disaffection. As a matter of common sense a man is presumed to 
intend the natural and ordinary consequences of his acts: he cannot, speaking 
generally, say : Although this language would have the natural and ordinary 
effect of exciting feelings of disaffection, I did not when publishing it intend 
that it should do so. But in considering what sort of effect these articles 
would, be likely to produce, you must have regard to the particular class of 
persons among whom they were circulated, and to the time and other oiroum- 
stanoes in which they were circulated. In judging what would be the natural 
and ordinary consequences of a publication like this, and what, therefore, was 
the probable intention of the writer or publisher, 1 must impress on you, as 
perhaps the most important point in my summing up, that you must bear in 
mind the time, the place, the circumstances, and the occasion of the pnblica* 
tion. An article which, if published in England, or among highly ediwated 
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l^ple, would produce no effect at all—such as an article on cow-killing 
might, if published among Hindus in India, produce the utmost possible 
excitement. An article which, if published at a time of profound peace, 
prosperity and contentment would excite no bad feeling,, might, at a time 
of agitation and unrest, excite intense hatred to the Government. When 
you are considering the probable effect of a publication upon people's mindSi 
it is essential to consider who the people are. In my opi-[l41]nion, it 
would be idle and absurd to ask yourselves what would he the effect 
of these articles upon the minds of persons reading them in a London draw¬ 
ing-room or in the Yacht Club in Bombay ; but what yon have to consider 
is their effect, not upon Englishmen or Parnis or even many cultivated 
and philosophic Hindus, but upon the readers of the Kesart among whom they 
are circulated and read—Hindus, Marathas, inhabitants of the Deccan and 
the Konkan. And you have to consider not only bow such articles would ordi¬ 
narily affect the class of persons who subscribed to the Kesari, but the 
state of things existing at the time, not in the year 1890 or 1891, or 1893 
or 1893, or even 1896, but in June 1897, when these articles were disseminat¬ 
ed among them. Then you have to look at the standing and the position 
of the prisoner Tilsk. He is a man of influence and importance among the 
people ; he would be in a position to know what effect such articles would prob¬ 
ably produce in their minds. Would then the readers of the Kgsari at 
that time, and in the then existing state of the country and of public feeling, 
regard the articles as a poem and a historical discussion applying no moral to 
the British Government here and now, or would they be excited by them to 
feelings of enmity to the Government? 

But in the next place, in judging of the intention of the accused, yon 
must be guided not only by your estimate of the effect of the articles upon the 
minds of their readers, but also by your common sense, your knowledge of 
the world, your understanding of the meaning of words, and your experience 
of the way in which a man writes when he is animated by a particular 
feeling. Bead the articles, and ask yourselves, as men of the world, whether 
they impress you on the whole as a mere poem and a historical discussion 
without disloyal purpose, or as attacks on the British Government under 
the disguise of a poem and historical discussion. It may not be essy to express 
the difference in words ; but the difference in tone and spirit and general drift 
between a writer who is trying to stir up ill-will and one who is not, is gener¬ 
ally unmistakeable, whether the writing is a private letter, or a leading article, 
or a poem, or the report of a discussion. You can foim a pretty accu¬ 
rate notion of what a man is driving at, or what he wants to convey, from 
[IM] a perusal of the writing, and can generally tell whether the writing is 
inspired by good-will or is meant to create ill-will. It is not very difiScult to 
distinguish between the language of hostility and the language of loyalty and 
good-will or of criticism and comment. You must ask yourselves, having read 
the articles, whether the writer or publisher is trying to stir op the feelings of 
his readers against the Government, or is trying to do something altogether 
different. If the object of a publication is really seditious, it does not matter 
wbat form ilT takes. Disaffection may be excited ir a thousand different ways. 
A poem, an allegory, a drama, a philosophical or historical discussion, may be 
ns^ for the purpose of exciting disaffection, just as much as direct attacks 
upon the Government. You have to look through the form and look to the 
real object: you have to consider whether the form of a poem or discussion is 
genuine, or whether it has been adopted merely to disguise the real seditions 
intention of the writer. Again, in judging of the intention of the writw or 
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{mblisber, you musti look at the articles as a whole, giving due weight to evwy 
part. It would not be fair to judge of the intention hy isolated passages or 
casual expressions without reference to the context. You must consider each 
passage in conneption with the others and with the general drift of the 
whole. A journalist is not expected to write with the accuracy and precision 
of a lawyer or a man of science; he may do himself injustice by hasty 
expressions out of keeping with the general character and tendency of the 
articles. It is this general character and tendency that you must judge the 
intention by, looking at every passage so far as it throws light upon this. 
You have heard much discussion as to the exact meaning of various expres* 
sions in these articles and the best way of rendering certain passages into 
English. You must remember that there has been a dispute about the correct¬ 
ness of some of the translations which have been put before you. For most of 
you the documents that you have to deal with are, in their original form, in a 
foreign language, 1 do not intend to trouble you with any criticism of the various 
renderings which are in evidence. The discussions which have taken place on the 
subject are, I assume, within your recollection. They no doubt were necessary, 
and it is important that we should, as far as possible, exactly understand 
£ 1 * 8 ] the true meaning of every word. But it would be a great mistake to let 
the decision of this case turn upon mere verbal niceties of translation or dis¬ 
cussions as to the best English equivalents of particular Marathi terms. We 
must look at these articles, not as grammarians or philologists might do, but 
as the ordinary readers of the K/asari would look at them—readers who are 
impressed not by verbal refinements but by the broad general drift of an article. 
Two translations have been put before you, one of which has been called a free 
and the other a literal translation. Both are equally official translations. 
What I would advise you is that wherever there is no dispute about the 
accuracy of the free translation, where its rendering has not been challenged, 
you should be guided by the free translation. It is altogether a mistake to 
suppose that because a translation is literal, it is more correct than the trans¬ 
lation which is called free. It does not follow that the most literal translation 
of a passage is that which best conveys its meaning in English. What we 
want to get at is the way in which an ordinary reader would understand the 
whole article, and hence to gather the intention with which the article wm 
written and published. An absolutely literal translation from one language to 
another may give in the second language an extremely imperfect and really 
inaccurate idea of the meaning and spirit of the original. These documents 
have been translated by a translator of the Court, a Hindu gentleman, whose 
capacity to translate cannot for one moment be doubted. The accuracy of his 
literal rendering of the articles has not been challenged by the defence; but the 
defence have found fault with the free translation as regards certain expressions 
occurring in the articles. The free translation does not profess to give the 
absolutely literal meaning of the words, but their real genuine equivalents in 
English. As 1 have said, where the accuracy of the free translation is not 
'disputed, I advise you to be guided by that: where there is any dispute, I 
advise you to compare the literal with the free translation, to look at the context 
of the disputed passage, and to judge, by reference to that, which conveys the true 
meaning and intention. Again, where there is a conflict of evidence as to the 
meaning of a particular expression, I would advise you to give, [IM] under the 
usual rule, the benefit of any reasonable doubt to the accused. Were the accused 
publishing a harmless poem and historical discussion, or were they using the 
form of a poem and a historical discussion for the real purpose of exciting 
enmity to the Government ? In dealing with this question, as with all dihers 
in a criminal case, you must remember to give the accused the hoMfit of any 
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veasonable doubb, and to give tbe articles not only a fair but a liberal and 
generous consideration. You must remember that the prosecution have to 
establish against the accused that the construction of the articles which they 
iiave pat forward is the true one. In all cases, and whether the charge is one 
of sedition or murder or any other offence, the prosecution (iavo to prove their 
case; and here they have to prove their construction of the articles, and to 
prove that the articles were publisiied by the accused with the intention of 
exciting disaffection. 

I will now come to tbe articles, but in doing so 1 wish you to bear in mind 
tbe nature of the Shivaji controvers). (His Lordship then proceeded to analyse 
and comment upon the articles on which the charges were drawn and also the 
various other articles that had been put in evidence, and concluded by asking 
the jury to give the matter an impartial consideration. He urged ^hem to read 
the articles with the other evidence, and putting aside all prejudice from their 
minds, to say if Tilak was trying to make his readers hate the Government, 
or was commenting upon Government measures simply with the object of 
exciting a disapprobation compatible with a disposition to obey and support 
the Government, or was trying to interest his readers in a poem and a historical 
disoussion with no practical application to the present day. His Lordship 
also impressed^ upon tbe jury, in view of tbe importance of the case, to 
endeavour to come to an unanimous verdict). 

iThe jury then retired,! 

Pugh : -May I ask your Lordship for a reservation upon two points. 
The first is whether there is any sufficient order or authority, within the mean¬ 
ing of section 196 of the Criminal Procedure Code, for the complaint made 
in this case ; and secondly, [IM] whether this Court had power, notwith¬ 
standing the absence of a su£Scient order or authority, to accept the commit¬ 
ment under section 532 of the Criminal Procedure Code, and proceed with the 
trial. Then there is a third point in regard to the Charge. It is a question 
as to the meaning of the term *' disaffection,” and this is of very great moment. 
Although this is only the second case under this section, others are ponding, 
some in this Court and others outside the Court, which will come up immedi¬ 
ately for decision. What 1 desire to put before the Court is as to the meaning 
of tbe term “ disaffection.” Your Ljrdship has put it that disaffection is 
simply want of affection, afterwards explaining it by ill-will, dislike, and enmity. 
The point, 1 take it, is that disaffection is the absence of affection. The point 
1 ask to have reserved is whether your Lordship’s direction to the jury that 
disaffection means simply want of affection in any degree towards British rule 
or its representative, is correct. 

StRACHRY, J. :—That is not quite a complete account. I was anxious 
not to pin down the jury to " absence of affection,” (see note at p. 134 ante), 
and that is why I also included those other terms, enmity, ill-will and so forth, 
as to the meanings of which there may be some shadow of difference. The 
word disaffection covers, in my opinion, all those terms. 

Pugh I understood your Lordship to say that disaffection was absence 
of affection in any degree, and that you illustrated it by ill-will, dislike, enmity. 

StraGIIET, J. : —I held that disaffection was a common term embracing 
all these others. 

Pugh :—My point is that disaffection does not mean, as Sir COMBR 
PBSBBBaM put it, “ tbe contrary of affection.” 

StraOHET, j. :—I have considered tbe various points which Mr. Pugh has 
me to reserve. I am of opinion that no good purpose would be served 
by reserving them, and I decline to reserve them. 
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The jury by a majority of six to three found the fii^ prisoner guilty, and 
they unanimously acquitted the second. 

[146] The first prisoner having been convicted, subsequently applied under 
clause 41 of the A/nended Letters Patent, 1865 *,'for leave to appeal to the 
Privy Council. The following is the material part of his petition:— 

“ 6. That in the coarse of the said trial the said alleged sanotion or authority to prose* 
cute yoar petitioner was tendered in ovidenoe on the part of the prosecution and was objected 
to on behalf of your petitioner on the ground that the same was not a suffioient order or 
authority under section 19C of the Oode of Criminal Prooedure for the complaint against 
your petitioner in respect of the offence charged against him. but the said objection was 
overruled, the learned Judge holding that the said alleged sanotion was sufficient within the 
said section, and that even if it was not, the effect, if any, was cured by the provisions of 
section 533 of the said Code. Your petitioner humbly submits that the reception of the said 
sanction in evidence greatly prejudiced him in his trial.” 

“9. That in the course of his summing up to the jury the said learned Judge, among 
other things, directed the jury and, as your petitioner is advised, misdirected the jury as 
follows, that is to say :— 

(o) That' disaffection ' meant simply absence of affection. 

(b) That it meant hatred, enmity, dislike, hostility, contempt and every form of ill* 
will to the Government. 

(e) That disloyalty was perhaps the beat general term, and that it comprehended every 
possible form of bad feeling to the Government. 

(d) That a man must not make or try to make others feel enmity of any kind against 
the Government, 

(e) That the word Government meant British rule or its representatives or 

administrators. 

“ 10. That before the verdict of the jury was delivered your petitioner’s counsel applied 
to the said learned Judge to reserve the following questions of law, namely;— 

[ 117 ] (1) whether there is any sufficient order or authority, within the meaning of 
section 196 of the Criminal Procedure Code, for the complaint made in this case; 

(3) if not, whether this Court had power nevertheless to accept the commitment 
under section 533 of the Criminal Procedure Code and to proceed with the trial; 

(3) whether the direction to the jury that disaffection means simply absence of affeo* 
tion in any degree towards the British rule or its administrators or representatives is 
oorrect; 

for the opinion of this Honourable Court, but that His Lordship declined to do so. 

“ 11. That your petitioner thereafter through his solicitor Mr. Bhaishankar Nanabbai 
applied to the Honourable the Advocate-General for a oertiilcste under section 36 of the 
Letters Patent, but the Honourable the Advocate-General declined to grant it. 

"13. That your petitioner is advised and verily believes that, in addition to the specific 
instances above-mentioned, the learned Judge also misdirected the jury upon other points, 
and that, if the learned Judge had not >n misdirected the jury as above-mentioned, the major¬ 
ity of the jury would not have found a verdict against your petitioner. 

" IS. That this case is one of the greatest impc'-tanoe not only to your petitioner, hot 
to the whole of the Indian Press and also to all the Indian subjeets of the Crown, inasmudi 

• Gause 41~~ 

" And we do farther ordain that from any judgment, order, or sentence of the sai d 
High Court of Judicature at Bombay made in the exercise of original criminal jurisdiotioB, 
pr in any criminal case where any point or points of law have been reserved for the opinion 
of the said High Court in manner hereinbefore provided by any Court which baa exercised 
original jurisdiction, it shall be lawful tor the person aggrieved by 8n(d> judgm«>nt. «r 
sentence to appeal to Us, Our heirs or successors, in Council, provided the said.Hjgh Conrt 
shall declare that the case is a fit one for such appeal, and under such cobdildone as the 
said High Court may establish or require, subject always to sbeh rules and orders as Wa may, 
with the advice of Our Privy Council, hereafter make in that behalf.” . ■ 
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tm, MClording to Hik Lordship’e charge, a petition for the redress of grieyanoes however 
unobjectionable in other respects would subjeot the person or persons presenting the same to 
^ punishment provided by section 124A of the Indian Penal Code. 

“ 14. That your petitioner is also advised and verily believes that^if the said charge be 
held to be a oorreet exposition, it will seriously interfere, if not entirely do away, with the 
liberty of the press and the eight of freedom of speeoh and public meeting in India. 

“Your petitioner, therefore, humbly prays that Your Lordships will be pleased to declare 
under clause 41 of the Letters Patent that this case is a fit one for appeal to Her Majesty in 
Council.” 

The application was heard by a Full Bench consisting of Fabbam, C. J,i 
Candy and StbachbY, JJ., on the 24th September. 

Biusell for Petitioner:—The authorities show that the Privy Council will 
hear appeals in three classes of cases: (1) where questions of jurisdiction arise; 
(2) where questions of grave importance arise which are likely to recur; (3) 
where refusal to do so would lead to a failure of justice to the accused— Poonea- 
khoiy Moodeliar X. The. King.ii Knapp P. C., 348, 352;.4 pa Kurboo- 

l^e Mahpmed v. The Queen, 4 Moo. P. C. 0., 239, 243 ; Janhokee v. Bindabun, 
i Moo. Ind. Ap., 67 at p. 75; K^,ueen v. Eduljee Byramjee, 3 Moo. Ind. Ap., 468 ; 
Beg. v. Alho Pffroo, 5 Moo. P. C. C., 296; Beg.-v. Bertrand, L. K., 1 P. C., 620; 
Queen.x. Murphy, L. B., 2 P. C., 35, 535 j iiep. v. Beay, 7 Bom. IT. C. Bep., 77 
(Cr. Oa.); Beg. v. Pestanji IJinsha, 10 Bora. H. C. Rep., 75 ; Carter v. Molson, 
8 Ap. Ca., 530 ; Biel v. The Queen, 10 Ap. Ca., 675 ; In re Abraham Mallory 
Dtllet, 12 .4p. Ca., 459; Ex parte Deeming, (1892) Ap. Ca., 422 ; In re MacCrea, 
I. L. B., 15 AIL, 311;A(X parte/Tops, (1894) Ap. Oa., 650. All these cases 
justify the appeal in the present case. We submit that the sanction given by 
Government was not a sufficient sanction, (see sanction, supra., p. 122), under 
section 196 of the Criminal Procedure Code (Act X of 1882) so as to give the 
Magistrate jurisdiction to hear and to commit the case to the Session. The 
sanction should set out the complaint, giving dates, particulars, &c. Here the 
Government gave the Oriental Translator a free hand to bring any complaint 
he pleased with respect to anything that had appeared in the Kesari from the 
date it first appeared. The nature of the complaint should ho definitely stated 
in the sanction. Tiie Government could not delegate to another the duty that 
was oast upon it. If the sanction was insufficient, the Magistrate had no 
jurisdiction to commit. 

Next we contend that the .Judge misdirected the jury as to the meaning of 
the word ' disattection.' It was wrong to say that it was the absence of affection. 
It really means active disloyalty. 

(StracHEY, J. : —I pointed out that I agreed with Sir CoMKB Pkthbbam'S 
definition, and I clearly meant to express that. 1 do not tliink that the word 
' absence’ was a fortunate word to use, but 1 think you will see that taken 
with the context I meant not mere negation, but an active feeling. I wanted 
to avoid pruning down the definition to any one word, and the word ‘ absence’ 
does not accurately represent my meaning. The word was not used as fully 
defining the meaning of disaffection. You cannot take it that I meant an 
attitude of mere negation from the words which followed, for I said that 
disaffeotion meant exciting the [149] people to nate their rulers, that is, 
coupled with the word enmity, and means an active feeling. The words ‘ absence 
of affeotion ’ ware coupled with exciting disapprobation of Government measures 
with a view to holding Government itself to the hatred or contempt of the 
readerg.! 

There must be an exoitemtot to disorder—Mayne’s Criminal Law, p. 473. 
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Lastly, we contend that the Judge was wrong in his definition of the word 
Government as meaning British rule or its representative or administrator. 

Lang (Advocate-General), for the Crown :—No case has been made out to 
justify a certificate of leave to go to the Privy Council. The grounds on which 
the cases go to the Privy Council are stated in the Dillet’s case, 12 Ap. Ca.i 
459, and this case clearly does not fall within the class of cases there specified. 
There is no question of jurisdiction here. The only point is whether the 
prosecution was instituted by the authority of Government. No written 
authority is required. The Magistrate has only to decide whether the Govern¬ 
ment sanctioned the prosecution. Here the complaint was laid by the 
Translator to Government, who produced the written order of Government, 
and the case was conducted by the Government Solicitor. Could any Court 
for a moment consider it doubtful that the Government had sanctioned the 
complaint. It is difficult to treat the point seriously. The Code does not 
require any particular form in which the Government is to give its sanction. 

The only other point is the alleged misdirection of the Judge with regard 
to the word disaffection. I do not admit there was any misdirection. The 
whole clause must be taken together. Words and passages most not be isolated 
and regarded separately from the context. Taking the whole clause it was 
clear that the definition of disaffection given was correct and agreed with that 
given by Petheram, G.J., in Queen-Empress v. Jogendro Chunder Bose, 
I. L. E.. 19 Cal., 35. 

Farpan,C. J.:—The question to be decided in this case is whether in the 
opinion of this Court this is a fit case for appeal [180] to Her Majesty in 
Council. In reference to that it must be remembered that the Privy Council 
have themselves laid down certain rules which guide them in considering 
whether appeals in criminal cases are fit cases for appeal or not, and that they 
have expressly decided that there is no general appeal in criminal oases. It is 
only when an important or doubtful question of law arises, or when there has 
been a miscarriage of justice, that they will deal with appeals in criminal oases. 
I think this will include nearly all cases—excluding for the moment questions 
of the absence of jurisdiction—in which appeals have been allowed by the 
Privy Council. Therefore we have to apply our minds to consider whether in 
this case there is an important question of law to be considered, whether there 
has been a miscarriage of justice, and also whether there has been any want of 
jurisdiction shown in the committing Magistrate or the High Court. 

Now, as to the question of jurisdiction, we are all of opinion without doubt 
that this prosecution was instituted under the authority of Government, and 
that, to use the words of the present Code (Act X of 1882), this complaint was 
made "by order of or under the authority of Government." There Is no 
special mode laid down in the Code whereby the order or sanction of Govern¬ 
ment is to be conveyed to the officer who puts the law in motion. In thi«( 
case the prosecution was conducted by the Government Solicitor, it was 
instituted by the Oriental Translator to Government, and he produced the 
written order of Government to institute the complaint. Now though the 
complaint must undoubtedly contain the article complained of togive information 
to the accused of the charge against him, there is nothing in the Code to show 
that the written order to make the complaint—if written order is required— 
must specify the exact article in respect of which the complaint is to be made. 
Therefore we think that it would be puerile on that point to send the case 
before another tribunal. 

The other ground upon which Mr. Bussell has asked us to certify that 
this is a fit case to be sent to Her Majesty in Council, is that there has been a 


654 



BAL OANOAIiHAR TILAK & 0 . [18971 IX.B. S2 BoOI. IM 

misdireoliioD, and he based bis argament [ifll] on one major and two minor 
gronnds. The major ground was that the section cannot bo said to have been 
contravened unless there is a direct incitement to stir up disorder or rebellion. 
That appears to us to be going much beyond the words of the section, and wo 
need not sav more upon that ground. The first of the ndinor points is that 
Mr. Justice Strachrv in summing up the case to the jury stated that disaffec¬ 
tion meant the absence of affection.” But although if that phrase had stood 
alone it might have misled the jury, yet taken in connection with the context 
wo think it is impossible that the jury could have been misled by it. That 
expression was used in connection with the law as laid down by Sir CoMER 
Petheram in Calcutta in the Bangaboshi case There the Chief Justice instead 
of using the words absence of affection,” used the words "contrary to affection.” 
If the words contrary to affection ” had been used instead of " absence of 
affection ’ in this case there can be no doubt that the summing up would have 
been absolutely correct in this particular. But taken in connection with the 
context it is clear that by the words absence of affection ” the learned Judge 
did not mean the negation of affection, but some active sentiment on the other 
side. Therefore on that point we consider that we cannot certify that this is 
a fit case for appeal. 

In this oqpnection it must be remembered that it is not alleged that there 
has been a miscarriage of justice. 

The last minor point was with reference to the definition of tbe word 
Government. This is a very minor point in the case, but striking out the 
words^ which Mr. Bussell has alluded to, but which were not in the original 
summing up*, we cannot see that there has been any misdirection as to the 
meaning of the word [152] Government. We, therefore, think that the 
application must be refused. 

ApplieaLion refused. 

For the Crown :—Mr. E. F. Nicholson, Acting Government Solicitor. 

For the Prisoner :—Messrs. DhaisharAer and Kanga. 


ROTES. 

£ There was an appeal from this decision to the Privj' Council, which, however, reiccted 
it. It IB reported at (1898) 2‘2 Bom., 5S8. 

This decision led to the Amendment of the Penal Code, and the present section lil4A 
was inserted in 1898. 

This decision was also followed by the Full Bench decision in (1898) 22 Bom., 1S2 and 
the latter was regarded in TheBal Gangadhar Thla/l; security case, decided in November 1916, 
(to be reported in 1917) to have overruled BTRACnF.-s ’S definition of 'disaffection' in tbiscase. 

® ® - i 8^8 (®- <5- Tank's second 

caro); (1909) 34 Bom., 378; (1908) 32 Mad., 3 ; (1909) 32 Mad., 338 ; (1909) 32 M.ad.. 3«4 : 
(1M7) 34 Cal., 991 (Swaraj ); (1909) .37 Cal., 467 ; (1908) 36 Cal., 945 ; (1910) 15 0. W. N.. 
141| etosj 


• In the copy of the charge annexed to the petition f • leave to appeal, tbe definition of 
the words in section 124A of the Penal Code, ** the Qovornment established by law in British 
India” was given thus:—“It means, in my opinion, British rule and its represent¬ 
atives and administrators as such—tbe existing political system as distinguished from any 
particular set of administrators.” In the charge as delivered the words here italicised ” and 
administraiors " were not used. Tbe sentence should be, “ It means, in my opinion, British 
rule and its representatives as such—-the existing political system as distinguished from 
any particular set of administrators.” 
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APPELLATE CRIMINAL. 


PULL BENCH. 


The 23rd November, 2S97. 

Phbsent: 

Sir C. Parran, Kt., Chief Justicb, Mr. Justice Parsons and 

Mr. Justice Ranade. 


Queen-Empress 

versus 

Ramohandra Narayan and another.^ 

Penal Code (Act XLV of 1860), Sec. 124A —‘ Disaffection,' meaning of — 

Seditious publication, 

Tho word “disafiecLion in section 124A of the Indian Penal Code (Aot.XLV of 1860) is 
Qsed in a special sense as moaning political alienation or discontent, a spirit of disloyalty to 
^lie Oovernment or existing authority. 

Ah attempt to excite feelings of disaffection to tho Government is equivalent to ah 
attempt to produce political hatred of Government as established by law, to excite political 
diaoontent, aind alienate the people from their allegiance. ' > 

This meaning of the word “ disadeotion” in the main portion of tho section is not varied 
by the explanation. 

Per PABBOMH, J.:—Tho word “ disadection ” used in section 124A of the Indian Penal 
Code cannot be constmed as meaning an absence of or the contrary of affection or love, that 
is to say, dislike or hatred, but is used in its special sense as signifying political alienation ,ot 
discontent, that is to say, a fooling of disloyalty to the existing Government, which tends to 
a disposition not to obey, but to resist and subvert the Government. 

Per BANADB, J. :—“ Disadection ” is not a mere absence or negation of love or good-will, 
but a positive feeling of aversion which is akin to disloyalty, a defiant insubordination of 
authority, or when it is not defiant, it secretly seeks to alienate the people and weaken the 
bond of allegiance and prcpos.sess the minds of tho people with avowed or secret animosity to 
Government,—a fooling which tends to bring the Government into hatred or contempt by 
im-llUJputing base and corrupt motives to it, and makes them indisposed to obey or support 
the laws of the realm, and which promotes discontent and public disorder. 

Appeal from the conviction and sentence recorded by H. F. Aston, Sessions 
Judge of Satara, in the case of i^ueen-Empress v. Bamehandra Narayan and 
another. 

This was a prosecution under section 124A of the Indian Penal Code. 

Accused No. 1 was the editor, and accused No. 2 the proprietor, of a news¬ 
paper called the Pratod, which was printed and published at Islampur in the 
Satara District. 

The accused were charged under section 124A of the Indian Penal. Code 
with having published on the 17th May 1897, in the Pratod newspaper an 
article headed " Preparations for becoming Independent, ” in which they 
attempted to excite feelings of disaffection to the British Government. 

* Criminal Appeal, No. 664 of 1897. 
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The article, in reapeot of which the offence was alleged to have heen 
eommitted, was to the following effect:— 

“ Preparation for becoming independent .—Canada is a country in North Amerioa nnder 
the British rule, the people of which have now become intolerant of their subjection to Bug* 
land. Though they are subject to the British people, they are not effeminate like the people 
of India. It is not their hard lot to starve themselves for filling the purse of lEnglishmen. 
They are not obliged to pay a pie to England. Their income from land revenue and tai'es 
are expended for their own benefit. They enact their own laws independently ana appoint 
their own officers except one or two who are sent from England. Of even this nominal 
dependence they have become impatient and are now busy making efforts to throw it off. 
ft is natural for them to envy theit neighbours, who after casting off their English nationaUty 
and assuming the designation of Americans are now enjoying the blessings of a free nation. 
They have appointed a committee to frame an independent constitution for themselves. 

“ This committee has issued a notification of their aims, copies of which hare been 
distributed even in India. In this notification they have clearly stated their intention of 
throwing off the English yoke and establishing a Government of their,own. Like us, they 
are not men given to vain prattling, but can act a,j to their word. There is also strong 
unity .amongst them. Spirited men show by their actions what stuff they are made of. 
There are no people on earth who are so effeminate and helpless as those of India. Wy 
have become so callous and shameless that wo dO' not feel humiliation while we [154] ar^ 
laughed at by all nations for losing such a vast-and gold-like country a.s India. What 
manliness we can exhibit in such a coiidHion is self-evident.” 

To prove the animus of the accused, the Crown relied upon two other 
articles which were published in the Pralod newspaper on the 26tb April and 
17th May 1897, respectively. 

The accused were tried by the Sessions Judge of Satara with the aid of 
assessors. . , . 

Both the assessors were of opinion that the article ootnplained of did not 
disoluse any attempt to excite feelings of disaffection to tiie Government. , 

The Sessions Judge, however, disagreed with the assessors and found the 
accused guilty of the offence under section 124 A of the Indian Penal Code, 
and sentenced accused No. 1 to transportation for life, and accused No. 2 to 
transportation for seven years. 

Af'%inst this conviction and sentence the accused appealed to the High Court. 

Anderson (with him M, H. Chauhal and Af. F. Hhat), for Accused. 

Lanq, Advocate-General (with him Bao Bahadur V. J. Kirlikar, Govern¬ 
ment Pleader), for the Crown. 

Farpan, C. J.:—The accused in this case have appealed from their 
conviction and the sentences passed upon iiiiem, respectively, by the District 
Judge of Satara, under section 124 A of the Indian Penal Code, for the offence 
of attempting to excite feelings of disaffection to the Government established by 
law in British India. The first prisoner has been sentenced to transportation 
for life, the second to transportation for seven years. 

The libel in respect of the publication of wliich the accused have been 
oonvioted was published on the 17th May 1897, in the Pratod newspaper, which 
is a newspaper printed and published every week at Islampur. It is not denied 
that the first accused Ramohandra Narayen is criminally responsible for the 
puUioatioD of the libel if its contents contravene the provisions of section 124 A 
of the Pena) Code: but for him it has been contended that the libel does 
Hot transgress the law enacted in that section. The same eontention has been 
made on behalf of the aoouspd No. 2, Krishnaji Dhondev, but in his ease the 
defence has also been [165] urged that although he is the registered printer 
and publisher of the PreUod newspaper, be had oeased to take any part in its 
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maaagement long before the publioation of the libel, and that he is not orinainally 
responsible for its publioation, even though seditious matter is contained in it. 

It will be convenient, before referring to tbe terms of the article the subject 
of the charges, to consider the meaning of tbe section upon which the prosecu¬ 
tion is based. That section enacts that whoever by words, &c. . . excites or 

attempts to excite feelings of disaffection to the Government established by law 
in British India, shall he punished with transportation for life for any term, to 
which fine may be added, or with imprisonment for a term which may extend 
to three years, to which fine may be added, or with fine. The punishment, it 
will be observed, varies according to the nature and gravity of the offence from 
simple fine to life-long transportation and fine. The explanation appended to 
the enacting part of the section does not directly deal with attacks or libels 
upon the Government itself, but with comments or attacks upon the measures 
of Government. It runs thus: “ Such a disapprobation of the measures of 
the Government as is compatible with a disposition to render obedience to tbe 
lawful authority of Government and to support the lawful authority of the 
Government against unlawful attempts to subvert or resist that authority is 
not disaffection. Therefore, the making of comments on the measures of the 
Government with the intention of exciting only this species of disapprobation 
is not an offence within this clause." From this it follows that a wider latitude 
is allowed to a writer who comments on, or attacks the measures of the Govern¬ 
ment than to a writer who attacks the Government directly. Neither the 
section nor the explanation, however, defines the terra “ disaffection,” nor is it 
defined in other parts of the Code. We must ascertain first its meaning in its 
usual popular and ordinary sense, and then consider whether from tbe scope 
and wording of the section read as a whole it is used there with tbe same or in 
a different signification. 

In Murray’s Dictionary—at present the most complete dictionary of the 
English language* so far as it has been published—it is [166] stated that the 
adjective " disaffected" is almost always employed in a special sense as 
tneaning “Unfriendly to the Governmentor the constituted authority; Disloyal." 
The noun " disaffection " is defined as “ absence or alienation of affection or 
kindly feeling—dislike—hostility." Specially, “ Political alienation or discon¬ 
tent, a spirit of disloyalty to the Government or existing authority." The 
quotations given show tbe correctness of this view. From The Rambler 
(A. I). 1751) we have this passage:—“Thou hast reconciled disaffection—thou 
hast suppressed rebellion " ; and in Green’s History (A. D. 1874) we find “ The 
popular disaffection told even in the Council of State.” In this last sense it 
is, 1 think, employed in the main portion of tbe section we are considering. 

An attempt to excite feelings of disaffection to the Government is thus 
equivalent to an attempt to produce hatred of Government as established by 
law, to excite political discontent and alienate the people from their allegiance. 
This is an offence under Engli^'h law. In Stephen’s Criminal Law the publica¬ 
tion of a libel with seditious intent is classed as a misdemeanour, and seditions 
intention is thus defined :—“ A seditious intention is an intention to bring 
into hatred or contempt, or to excite disaffection against the person of Her 
Majesty, her heirs or successors, or the Government and constitution of the 
United Kingdom as hy law established . . . or to raise discontent or disaffec¬ 
tion amongst Her Majesty’s subjects." I quote the passage as conveniently 
summarising the English law. It is, I think, fully supported by the rulings of 
the English Judges and all the recognised text books on criminal law. 

Turning to the explanation, we find that disapprobation of tbe measures 
of Government is not disaffection provided that it is of such a nature as to be 
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oompfttible with a disposition to obey Government and to support its lawful 
authority against attempts to resist or subvert it. The meaning of that passage 
appears to me to be that a loyal subject who disapproves Government measures 
is not to be deemed disloyal or disaiTected on that account if, notwithstanding 
his disapprobation of such measures, he is ready to obey an'd support Govern¬ 
ment. If he is at heart loyal he is not [187] disaffected, merely because he 
disapprobates certain measures of Government. The converse proposition 
does not appear to me to be true or deducible from the explanation, namely, 
that a subject who is ready to obey Government and support its lawful authority 
is necessarily loyal or well affected. He may be a rebel at heart though for 
the time being prepared to obey and support Government. The distinction is 
doubtless fine, but I think it exists, and it consequently follows that the 
publication of a libel exciting to disaffection against Government itself—the 
constitution established by law—may be an offence, though the libel may insist 
upon the desirability or expediency of obeving and supporting Government. 
The ordinary meaning of the term disaffection in the main portion of the 
section is not, I think, varied by the explanation. 

The article in the present case is not one which is concerned with any 
measure of Government. If libellous, it is by reason of its exciting feelings of 
disaffection to wthe Government itself—causing the people to bate the con¬ 
stitution under which they live and to desire to subvert and change it for 
another form of Government. It opens with an untruthful representation of 
the aims and wishes of the Canadian subjects of Her Majesty, but as to this 
I think it must be assumed in favour of the accused that he was misled by 
some notification which bad been seen by him. or by a reference to some such 
notification which had been published in some other paper, or otherwise had 
come to his knowledge. The accused were not questioned about this, nor has 
the prosecution proved the contrary. It ought not, I think, to be presumed 
that the existence of the notification was evolved from the imagination of the 
writer. Having started with this misleading account of the position of the 
Canadians, their aims and wishes, he proceeds to contrast their political posi¬ 
tion with that of Her Majesty’s Indian subjects, greatly to the prejudice of 
the latter. The writer then goes on to address his readers. He informs them 
that tl ay once possessed a vast and gold-like country—India—and assures 
them that they are laughed at by all nations for having lust it. He upbraids 
them for their effeminacy and want of spirit, and urges them to action. 
“Spirited men show by their actions what stuff they are made [188] of. ” He 
ends with this enigmatic passage: “ How we can exhibit manliness in sucb a 

condition is self-evident.” The article as a whole has, I think, the object of 
masing its readers impatient of their allegiance to a foreign sovereign and 
creating in them the desire of casting off their dependence upon England—in 
other words, of exciting feelings of disaffection to the Government established 
by law in British India. The publication of the libel is, I think, an offence 
under section 124A. The first accused was, therefore, in my opinion, properly 
convicted. 

As to the second accused, he is admittedly the proprietor of the Pratod. 
He is its declared printer and publisher. PrimA facie, therefore, he is respons¬ 
ible for what is published in it. When the prosec -tion has proved these facts, 
the onus is thrown upon the accused No. 2 to rebut the inference which arises 
from them. Ramaswami v. Lokanada, I.L. K., 9 Mad., p. 387, is, I think, an 
authority in favour of this view of the law. I think that its reasoning is appli¬ 
cable to a prosecution under section I24A. From his own statement, corro¬ 
borated AS it is by the evidence of some of the witnesses for the prosecution, 
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I think it is established that the aooased No. 2 now leaves the general 
management of the Pratod to the first accused, but I am not satisfied that he 
is not from day to day oogaizant of the more important matters which appear 
in it. This being so I am not prepared to upset the conviction in his case. 
His offence appears, however, to me to have consisted rather in passively 
acquiescing in, and negligently allowing the publication of the libel in question, 
than in actively directing it. 

As to punishment, it should in each case be commensurate with the offence. 
As to the article itself, there is nothing practical about it. It sets nothing 
tangible before its readers. It is calculated, 1 think, rather to excite unrealiz¬ 
able dreams—abstract feelings of discontent—than to spur to immediate action, 
and I do not think that the other articles put in to show the intent of the 
Writer carry the case any further. This should be taken into consideration. 
The article also does not vituperate the Government at present existing. 
This is, I think, a feature to be borne flSff] in mind. It appears, after all,, 
in but an obscure paper published in a small town by an obscure person. The 
circulation of the Pratod is very small. The libel is written at a period when 
profound peace dwells in the land, and the law as it exists upon the subject of 
ereating disatfeotion has been so long left in abeyance that its true purport 
may not have possibly been realized by the accused. ,.At the same time the 
article certainly is calculated, and I think intended, to widen the slight 
l>reach or misunderstanding which in gome parts of the country exists between 
^e Government and its subjects, when the aim of all good writers should be to 
lessen and to close it. 

We alter the sentence on the first accused to one year’s rigorous imprison- 
fnent. This will, I think, bo commensurate with the offence, and will bo 
amply sufficient to deter other newspaper managers from publishing similar 
articles. The accused No. 2 is an old man. Ilis offence is rather one of neg¬ 
ligence in permitting the publication of the article than of taking an active part 
in it. Three months’ simple imprisonment will, I think, be an adequate punish¬ 
ment in his case—and we alter it accordingly. The more severe punish¬ 
ment which the section admits of ought, in my opinion, to be reserved for a 
niore dangerous class of writing published in times of public disturbance. 

PaFBOns, J.I concur. In my opinion the word " disaffection ’’ used in 
the Section under discussion (124 A) cannot be construed to mean an absence 
of or the contrary of affection, or love, that is to say, dislike or hatred ; but 
must be taken to he employed in its special sense as signifying political aliena¬ 
tion or discontent, that is to say, a feeling of disloyalty to the Government or 
existing povver, which tends to a disposition not to obey but to resist and 
attempt to subvert that Government or power. Its meaning thus exactly 
eorresponds to the almost, if not quice, universally accepted meaning of its 
adjective “ disaffected.” To make or attempt to make a person disaffected, 
that is, to excite or attempt to excite in him a feeling of disloyalty to Govern- 
mdnt, or to create or attempt to create in bis mind a disposition to diso'bey, to 
resist the authority of or to subvert the existing Government, is the aot undbt 
this section declar^ an offence. 

[160] The article in question clearly comes within this definition. Undiek 
the false representation of what the Canadians were about to do, it obides the 
people of India for their effeminacy and want of spirit, and exhorts them to ex¬ 
hibit some maoliness in order to cast off their subjection to the English mle, 
to establish a Government of their own, and to become independent. In veiled 
language, but in no uncertain tone, it attempts to incite the readers to subvert 
the Govemmeut and replace it by another. I would confirm the oonvietions. 
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bat alter the sentenoe on No. 1 to ooe year’s rigorous iiuprisonment, and on 
No. 2 to three months’ simple imprisonment. 

Banade, J.:—I concur. It seems necessary in the circumstances of this 
case that I should briefly state the reasons which lead me to this conclusion.' 
To understand coiTectly the precise scope of section 124 A, it is necessary to bear 
in mind that this section, together with section 121 A, was avowedly inserted 
in Chapter YI of the Code relating to offences against the State, with a view to 
fill up an inadvertent omission of a special provision for the punishment of 
the offence of abetment of rebellion. In the words of Sir FlTZ James STEPHEN, 
it was felt that as the causes which produce rebellion are wide, and spread over a 
longer period, a wider definition of abetment in the case of rebellion was 
necessary than sufficed in the case of theft or murder. In giving effect to this 
view, the principles of the English statute and common law were followed, and 
the section, as originally drafted by the Indian Law Commissioners in 1837, 
was finally incorporated in the Code in 1870, as substantially representing the 
law of England of the present day “though much more compressed, and 
more distinctly expressed.” 

The connection between English law and this particular section being 
thus admitted, the precise sense intended to be conveyed by the words “excit¬ 
ing or attempting to excite feelings of disaffection ” used in the section can 
best be ascertained by a study of the corresponding English statutes and the 
decisions of the great English Judges who have declared what the common 
law is on the subject of this class of offences against the State. As regards 
statute law, I need go no further back than 60 George [161] 111 and 1 
George IV, c. 8, which was expressly enacted for the punishment of seditions 
libels, which are described as “ libels tending to bring into hatred or contempt 
the person of the King, or his Government or constitution as by law estab¬ 
lished, or excite the subjects to attempt the alteration of any matter of Church 
or State as by law established otherwise than by lawful means.” The close 
correspondence between this provision and the section 124 A, with the expla¬ 
nation attached to it, will be obvious on the most superficial comparisons 
of both. 

The same connection becomes still more obvious when we consider the 
principles laid down by the Judges in some of the more remarkable prosecu¬ 
tions for seditious libels in England and Ireland. In B. v. CoUtns, 9 C. A P.. 
456, 461, Littledale, J., laid down that the people were allowed to hold free 
and full and candid discussion of public matters, but they must not do this in 
a way to excite tumult. In B. v. Tutehm, 5 St. Tr.. 527, Holt, C. J., said that 
BO Government is possible if men cannot be called to account for possessing 
the minds of the people with an ill opinion about the Government. Far more 
to the point is Lord Ellenbobough’s pronouncement of the Jaw in his charge 
to the jury in B. v. Cobbett, Holt on Libel, 114. His Lordship said that if 
the publication is calculated to “ alienate the affections of the people ” by 
bringing the Government into disesteem, whether the expedient employed is 
ridicule or obloquy, the publication is seditious. The same expression,— 
alienating the affections of the people, —occurs in the charge to the jury in 
S. V. Lambert, 2 Camp., 400, of the same great Judge. In B. v. Sullivan, 
11 Cox, 45, FitzgebalD, j., defined sedition to be “ all practices which have 
a tendency to disturb public tranquility, and to lead people to subvert the Gov¬ 
ernment and the laws. The objects of sedition are to create discontent and 
Tosurreotion, or stir up opposition to Government. Sedition is farther on 
described as disloyalty in action. Practices which create discontent and dia- 
ftiatiefaotion,- or create public disturbance, or bring into contempt or hatred the 
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Government, or the laws and the constitution, are punishable as [1623 sedi* 
tion." The limitations on public discussion are thus laid down in the same 
judgment. " A journalist is free to canvass and discuss the acts of Government 
or its Ministers. , He is free to discuss and point out errors, but he must do 
all this in calm and temperate language. He should not impute improper 
motives.” The mere use of strong language is not a crime, but if the publioa* 
tion is of a character to " excite contempt for the Government ” or the laws, 
to bring them into disrepute, or to “ excite disaffection,” or “ disturb public 
peace," then the publication is punishable. 

These extracts will suffice. The Calcutta High Court adopted this same 
view when PbTUBRam, 0. J., observed in I. L. B., 19 Cal., p. 35, that if a 
publication is calculated to create in the minds of the people to whom it is 
addressed a disposition not to obey lawful authority, or to subvert or resist 
that authority, if and when occasion should arise, and if the intention of the 
writer was to create such a feeling, it is cledrly punishable under section 124A. 
Disaffection, as thus judicially paraphrased, is a positive political dis¬ 
temper, and not a more absence or negation of love or good* will. It is a 
positive feeling of aversion which is akin to disloyalty, a defiant insubordina¬ 
tion of authority, or when it is not defiant, it secretly seeks to alienate the 
people, and weaken the bond of allegiance, and prepossess the minds of the 
people with avowed or secret animosity to Government, a feeling which tends 
to bring the Government into hatred or contempt by imputing base or corrupt 
motives to it, makes men indisposed to obey or support the laws of the realm, 
and promotes discontent and public disorder. 

Tlie decisions quoted above have recognized greater freedom in the criticisms 
of the acts or measures of Government and its officers than is permitted in 
attub on the Government itself, as also against the fundamental laws and the 
cqdflnlllSpn, and it is this difference which is given effect to in the explana- 
ti^P^^ihed to the main section, within the limits therein laid down. This 
distimwn is operative not only in respect of seditious libels, but also in 
blasphemy and attacks on public morals. Fair and candid and bond tide 
criticism is permissible in all these three cases, but when these limits are 
exceeded in a spirit of reckless [163] wantonness and levity, legal malice is 
presumed, and the protection ceases. 

Having thus seen what is the character of the main offence and its limi¬ 
tations, the question liow far the particular libel under consideration comes 
within the principle of the law as thus laid down becomes a comparatively easy 
one. We have only to sea whether the words used were calculated to create 
the public distemper described as disaffection. Did it suggest or counsel or 
encourage the spirit of public discontent and insubordination to the law ? Did 
it seek to alienate the affections and weaken the bonds of allegiance of the 
people, or to bring the political order of things as at present established into 
contempt ? Did it promote political unrest or disorder ? Of course the ques¬ 
tion is not whether these bad effects were or were not actually produced, but 
whether the words were calculated and intended to produce this public mis¬ 
chief. Judged by these tests, it appeared to me that the article in dispute was 
calculated to produce this mischief. Its evident animus was to excite a feeling 
of aversion and hatred. It was not directed as an attack against any parti¬ 
cular act or measures of Government or its officer, but it appears to be the 
outcome of a general sense of vague dissatisfaction with the existing political 
constitution and order. The article was based apparently on no reliable docu" 
ment or notification issued by any responsible party in Canada. As a state' 
ment of well-known contemporary facts, it is not true to state that Canada ie 
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desirous of throwing off the Eoglisb connection. An imaginary ideal of inde¬ 
pendence is held up for imitation, and the people of this country are blamed 
for their apathy in the matter and scornfully disparaged for their want of spirit. 
It is quite clear, therefore, that the words are calculated to^create the feeling 
which the law roprobates and seeks to punish. The evidence of criminal 
intention is to be mainly gathered from the article itself, and the other articles 
which were admitted in evidence. Any actively malevolent intention does not 
appear clear from this evidence, hut there can be no doubt that there was 
sufficient foundation for the inference of legal malice drawn by the Sessions 
Judge. In respect of such a publicat'on, the professed writer, as also the regis¬ 
tered proprietor, are legally responsible. The Sessions Judge was, therefore, 
right in convicting both 1184] the accused. At the same time be greatly 
overrated the influence and mischief of the publication. The proprietor’s 
responsibility is of a very technical character, and even the writer must be 
leniently judged because of the insignificance of his paper, its small circulation, 
and his poor education. 


NOTES. 

( Soe the notes to (1898) 22 Bom., 112.) 

( SS Bom. 164 } 

ORIGINAL CIVIL. 


The 16th July, 1897. 

Pkesent: 

Sir C. Farran, Kt., Chief Justice, anh Mr. Justice Strachey. 

Khushai Sadashiv.(Original Plaintiff) Appellant 

versus 

Punamchand Jusrupji and others.(Original Defendants) Respondents.* 

Mortgage—Payment of mortgage-debt by third person at request of mortgagor — 

Deposit of mortgage-deed and documents of title with such third person 
at request of mortgagor—Effect of transaction—Equitable mortgage 
by deposit— Costs—Appeal as to costs. 

The first detendan^- held a mortgage as a security for a Joan of Rs. 350. On the 23Td 
June 1893, the mortgagors themselves paid him the interest due on the rnortgnge and on the 
same day at the request of the mortgagors the plaintifi paid him the principnl sum of Rs, 350, 
which payment was endorsed upon the mortgage-deed. The deed so endorsed together with 
another document of title was thereupon handed over to the plaintifT by direction of the 
mortgagors. The plaintiff subsequently brought this suit, alleging that the defendant had 
agreed to assign over the mortgage to him and praying that he might be ordered to execute 
a transfer. The lower Court found that there was no agreement to assign the mortgage, but 
that the plaintifi was, under the circumstances, entitled to have an assignment executed to 
him by the defendant. It, however, ordered the plaintiff to pay the defendant's costs of suit, 
being of opinion that the defendant had been justified in rei jsing to execute a transfer. 

On appeal by the plaintiff, 

Held, that the plaintiff was not entitled to an assignment of the mortgage from the 
defendant. If be had been so entitled he ought not to have been ordered to pay the defend, 
ant’s costs. But 

* Suit No. 603 of 1895. Appeal No. 938. 
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JJeUd also, dismissing (he appeal, tha( the plaintiff had no right of suit against (be driend-, 
ant. The defendant's mortgage was at an end It was paid off, and noth ng remained for 
the defendant to do but to retransfer (he property to (he mortgagors or to suoh person, at 
they should direct, bat as there was no contract or priWty between the defendant and the 
plaintiff, the latter could enforce no right against the defendant. Ilis remedy was against 
Ci68] the mortgagors. When the defendant at the request of the mortgagors handed over 
the endorsed mortgnge-deed and the other document of title to the plaintiff, a new mortgage, 
via., an equitable mortgage by deposit of title-deeds, was effected by the mortgagors in 
favour of the plaintiff. What rights that deposit gave against the mortgagors, depended on 
the agreement between them. 

The law as to the right of appeal on a question of costs is correctly laid down in the 
judgment in Ranchordas v. Bai Kaai, I. L. R., 16 Bom., 676. 

The plaintifif in thin eait prayed that the defendant might be ordered to 
execute a transfer to him of a certain mortgage which be alleged had been 
assigned to him by the defendant. 

The plaint alleged that the defendant held a certain mortgage as security 
for a sum of Bs. S-'iO lent by him to the mortgagors; that he assigned it to the 
plaintiff forBs. 350 and that on the 23rd June 1893, the plaintiff paid him 
that sum, the payment being then endorsed on the mortgage-deed which with 
another document of title was handed over to the plaintiff hy the defendant; 
that the defendant undertook to execute a formal deed of transfer whefnever 
called upon, hut had subsequently refused to do so. 

The plaint farther stated that the plaintiff was desirous of realizing the 
security and for that purpose it was necessary to obtain a formal transfer of 
the mortgage to himself. He, therefore, brought this suit, praying that the 
defendant might be ordered to execute the necessary transfer. 

The defendant denied that he had agreed to assign the mortgage and 
alleged that the Ks. 350 had been paid to him by the plaintiff at the request 
of the mortgagors and in satisfaction of the principal debt due on the mortgage. 

At the hearing, FuLTON, J., found that there was no agreement to assign 
the mortgage to the plaintiff; that on the 23rd June, the mortgagors themselves 
having paid the interest, the plaintiff at their (the mortgagors’) request paid the 
defendant the'Bs. 350 in satisfaction of the principal debt due on the mortgage 
and that the mortgage-deed and another document of title was handed over 
by the defendant to the plaintiff bv the mortgagor’s direction. He held that 
under the circumstances the plaintiff was [166] entitled to have the mortgage 
assigned to him, but he directed the plaintiff to pay the defendant’s costs of 
suit, being of opinion that the defendant had been justified in refusing to execute 
a transfer to the plaintiff. The following is an extract from his judgment:— 

" I find on issues 1, 2 and 3 in the negative, for I do not consider that there was any 
express arrangement either for the arsignment or discharge of (he mortgage; but I hold (hat 
as (be principal was paid off with the plaintiff's money and the title-deeds were l^t with him« 
with the mortgagors' consent, the plaintiff is entitled to an assignment of the mortgage for 
Rs. 350 with interest subsequent to the 33rd June 1893. I think, however, the plaintiff 
must pay the costs of the suit, for in the absence of any definite arrangement it was impos¬ 
sible ior the defendant to assign until the facts were proved. He has substantially made out 
the allegations set forth in the written statement, and thongh I think a oonveyuace onght 
now to be given to the plaintiff, the latter must pay all expenses incidental to establishing 
his right to it. The mortgagors' story about the deposit of Rs. 850 was put forward on.their 
own account and was never set up by the defendant." 

The plaintiff appealed, contending that the lower Court ought to have 
found that there bad been an express agreement to assign the mortgage to 
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him, and that the defendants ought to have been ordered to pay his costs, or 
that the costs of the issnes should have been apportioned. 

Lang (Advooate*General) and Viceafi, for Appellant:—This is an appeal as 
to costs —Banohordas v. Bai East, 16 Bom., 676. The plaintiff although 

successful has been ordered to pay the defendants’ costs. That order is wrong 
—Morgan on Costs (2nd Ed.), p. 95. 

Starling and Bussell, for Respondents :—The appellants have appeiiled on 
the question of costs. We say the order as to costs is right, and support it on 
the ground that the suit ought to have been dismissed with costs. So much of 
the decree as relates to costs was right. The rest of the decree was wrong 
and ought to be varied. We are entitled to support the order as to costs 
on this ground although we have not appealed against the decree—Civil 
Procedure Code (Act XIV 1882), section 561.* We say this suit sliould have 
been dismissed with costs, because a stranger who as a matter of fact pays 
off a mortgage is not necessarily entitled to an assignment of it. Tt was the 
mortgagors who [1671 borrowed money from the plaintiff and gave the mortgage, 
and they only can require the defendant to reconvey the property. Possibly 
they might be entitled to require him to assign it to their nominee. But a third 
person cannot compel the mortgagee to assign to him. At the time of the 
mortgage there was no express or implied agreement by the mortgagee that he 
would assign the mortgage ; and any agreement of the kind made after payment 
at the request of the mortgagors was without consideration. We, therefore, 
contend that the plaintiff is not entitled to the assignment he claimed, and 
that his suit should have been dismissed with costs. The part of the decree 
which orders him to pay costs is, therefore, right and this appeal on the point 
of costs ought to be dismissed. 

Lang in reply: -It is only the order as to costs that is wrong. The 
decree in so far as it orders the assignment prayed for by the plaintiff is right. 
The plaintiff's prayer being granted, he should get his costs. The defendant 
(the mortgagee) knew that the plaintiff at the request of the mortgagors paid 
off the mortgage-debt, and the defendant then handed over the mortgage-deed 
to the plaintiff with the payment endorsed. In effect this was a sale of the 
mortgage to the plaintiff for Rs. 350 —Transfer of Property Act {IV of 1882), 
section 59,1 section 8. Thedefendant's right was made over to the plaintiff and the 
plaintiff is entitled to have a legal recognition of that right from the defendant. 

Farran, C. J.:—This is an appeal from the decree of the Division Court 
which, while directing the defendants to execute a transfer to the plaintiff of 
the mortgage (Exhibit A), which the defendant held over the several pieces of 


* (Bcc. 561:—Any respondont, though he may not have appealed against any part of the 
Upon hearing, respondent decree, may upon the hearing not only support the decree on 
may object to decree as if any of the grounds decided against him in the Court below, but 
he had preferred separate take any objection to the decree which ho could have taken 
appeal. by way of appeal, provided he has filed a notice of such objec¬ 

tion not less than seven days before the date fixed for the hearing of the appeal. 

Such objection shall be in the form of a memorandum, and 
the provisions of section 541, so far as they relate to the form 
and contents of the memorandum of appeal, shall apply thereto.] 
"Where the principal money secured is one hundred rupees or upwards, a 
morigage can be effected only by a registered instrument signed 
Mortgage when to be by by the mortgagor and attest^ by at least two witnesses, 
assurance. Whore the principal money secured is less than one hundred 

rapees,a mortgage may be effected either by an instrument signed 
and attested as aforesaid, or (except in the case of a simple mortgage) by delivery of the 
property. 

Nothing in this section shall bo deemed to render invalid mortgages made in the towns 
of Oalontta, Madras, Bombay, Karachi and Rangoon, by delivery to a creditor or his agent of 
doonments of title to immoveable property, with intent to create a security thereon.] 


Form of notice, and provi¬ 
sions applicable thereto. 

t [Bee. 59; 
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land of one Dadoba Jagonath and his sons, ordered the plaintiff to pay all the 
costs of the suit, both those of the defendants and his own. 

It is objected that there cannot be an appeal upon the question of 
costs; but though a Court of appeal is averse to interfere with the discretion 
of a Judge of first instance in awarding costs, and rarely, if ever, exercises its 
power, except in oases in which some question of principle is involved and the 
principle has been violated, the Civil Procedure Code (Act XTV of 1882), does 
allow [168] of an appeal from any part of a decree including the award of 
costs. This was decided in Ranchordas v. Bat Kasi, I. L. B., 16 Bom., 676. 
The law upon this subject is, we think, correctly laid down in the judgment 
of BayIjBY, C. J., in that case. 

It would, I think, as argued by the Advocate-General, be diflScnlt to 
maintain the order as to costs in this case if the Division Bench is right in its 
conclusion that the plaintiff was entitled to an assignment of the mortgage 
from the defendant. If the plaintiff had such a right as against the defendant, 
and the defendant refused to recognise and give effect to it, surely the plaintiff 
would be entitled to sue to establish it in Court, and ought not to have been 
directed to pay tbe defendant's costs, though his mode of shaping his case and 
the raising of unnecessary and improper issues might have justified an order 
depriving him of his costs or even an order that he should pay tbe defendant’s 
costs of the issues which he had improperly raised and which were found 
against him. T do not mean to say that the plaintiff himself raised these 
issues, but his allegations in the plaint necessitated their being raised. 

Feeling this difficulty Mr. Starling contended, as under section 561 be 
was entitled to contend, that the Division Court was not right in its conclusion 
that the plaintiff was entitled to an assignment of the mortgage at the hands 
of the defendant; and in that contention he was, in my opinion, correct. Tbe 
facts as found by the Division Bench arc that the mortgagors on the 23rd 
June 1893, themselves paid the interest due under the mortgage and that the 
plaintiff on the same day at the request of the mortgagors paid the principal 
sum of Bs. 350 to the defendant, the mortgagee. Thereupon the mortgagee 
made the following endorsement upon the mortgage:— 

“ The 23rd Jane in the year 1893; on this day Re. 360, the amount of this mortage- 
deed, baa been received in fall, by the hands of Khashal Sadaahivji, who has paid the same. 
Tbe handwriting is that of Sha Punamchand Jusrupji. The amount of the deed which bad 
been registered has been received. The bandwriting is that of Punamchand.” 

[169] After making this endorsement the mortgagee by the mortgagors’ 
directions handed the endorsed mortgage-deed' and another document of title 
to the plaintiff. It is found by the Division Court that there was no agree¬ 
ment between the defendant nnd the plaintiff that the former should assign his 
mortgage to the latter. It was not seriously contended that this finding was 
not correct. The terms of the endorsement preclude the idea of snob an 
agreement. 

What, tiien, was tbe effect of the defendant’s handing over tbe endorsed 
mortgage and the other document of title to the plaintiff at the request of 
tha mortgagors ? The answer is—the mortgagors thereby created a new 
mortgage—an equitable mortgage by deposit of title-deeds—in favour of the 
plaintiff. What rights such deposit gave against the mortgagors depends 
upon the agreement between them—the plaintiff and the mortgagors. In 
the absence of an agreement, the English law gave him a right to call for the 
legal estate and right to foreclosure—Coote, p. 351 (Ed. 1884). The Transfer 
of Property Act is silent upon tbe subject. It preserves such mortgages and 
says no more about them—section 39. 
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But whatever may be the rights which such deposit gave to the 
plaintiff as against the mortgagors, it gave, in my opinion, none as against 
the defendant. His mortgage was paid off and done with. Nothing re¬ 
mained for him to do but to re-transfer the property to the mortgagors or 
to such person as they should direct—to the plaintiff, it may be, at such 
direction; but as there was no contract or privity between the defendant 
and the plaintiff, the latter could enforce no right against the defendant. His 
remedy was against the mortgagors. If be had sued the mortgagors for a 
conveyance of the legal estate, he might possibly properly have made the 
present defendant a party defendant to the suit, as the legal estate was out¬ 
standing in him. In that case the present defendant would have been merely 
a formal party and he would have submitted to any order which the Court 
should make and have asked for his costs. Against him directly, however, 
in my opinion the plaintiff had no right of suit, and the order that the plaintiff 
should pay his costs is, therefore, right. The decree [170] would have been, I 
think, technically more correct if it'had dismissed the suit with costs. 

Appeal dismissed with costs. 

Attorneys for the Appellants:—Messrs. Mansuklal, Damodar and 
Jamse^i. 

Attorney for the Bespondent:—Mr. K. J. Mantri. 

« . I ...I ■■■ ■ I 

HOTES. 

( 1. As regards the necessity of assigniTieiit, see the criticism of Dr. Bash Behari 
Ohosh in bis Mortgages (1911) IV Edii., Vol. 1, pp. 336-337 ; also (1911)22 M. L. 3., 364 
(whether a reversioner has an interest); 

2. As regards appeal on a question of costs, see also (1910) 12 Bom. L. B., 621; 
(1902; C 0. C., 52 ; (1912) 19 I. C.. 611 (Oudh) ; (1911) 13 Bom. L.B., 1061.] 
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APPELLATE CIVIL 


The 30th March, 1S96. 

Pke&ent: 

Sir C. Fabran, Kt., Chief Justice, and Mr. Justice Fulton. 

Hanmant Any aba.(Original Defendant) Appellant 

versus 

Bajmal Manikohand.(Original Plaintiff) Bespondent.^ 

Jurisdiction—Money lent to public officer—Money lent to him in his official 
capacity—Jurisdiction of 'Jubordinate Judge—Act XIV of 1369, Sec. 32. 

The plaintiff had contracted to supply materials requisite for a public building. The 
defendant was the supervisor. Public Works Department, in charge of the work. From 
time to time defendant borrowed money from the plaintiff, and {inter alia) four sums 
amouuting to Bs. 385 which he paid as wages to labourers working under him. It was not 
proved, however, that be had borrowed the moneys as supervisor, and the defendant did 
not plead that he borrowed them in his official capacity. 

Held, that inasmuch as a Public Works supervisor has not usually authority to borrow 
money for the purpose of the work of which ho may be in cl; \rge, or in any way to pledge 
the credit of Government, the more statement of the defendant when he borrowed the 
moneys that he wanted them to pay the labourers was not under the oiroumstanoes enough 
to show that the defendant borrowed them in his ofiSicial capacity, and that the Subordinate 
Judge had anthokity to entertain the suit in respect of them. 

* Cross Second Appeals, Nos. 60 and 100 of 1895. 
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In claims arising out of contracts the same test must be applied to determine the 
question of jurisdiction as in those having their origin in tort, vi»., was the loan contracted 
by tbe defendant in his oBicial capacity ? 

Second appeal from the decree of A. Steward, District Judge of Ahmednagar. 

The plaintiff sued to recover certain sums of money lent by him to the 
defendant. 

[171] The plaintiff was the contractor for the building of the Mamlatdar's 
kacberi at Bahuri, and tbe defendant was the Public Works supervisor 
employed on the work. 

Tbe defendant pleaded that he had lodged Bs. 521-14 with tbe plaintiff 
and had drawn on this sum as ho required it by chiUies, (cheques) on the 
plaintiff; that if he had overdrawn at all he had not done so beyond tbs 
amount of Bs. 55, which he was willing to pay to tbe plaintiff. 

The Subordinate Judge passed a decree for the plaintiff for Bs. 524-13-6, 
finding that the defendant had repaid the sum of Bs. 887-9-0. 

The District Judge on appeal varied the decree by awarding the plaintiff 
Bs. 1,027-6-6. He, however, disallowed an item of Bs. 385 claimed by the 
plaintiff, holding that this sum, which had been lent to tbe defendant for tbe 
purpose of paying the labourers employed on the kacberi, had been lent to the 
defendant in his official capacity, and that as regards it, the suit was one 
against the defendant in his official capacity which under section 32’*' of Act 
XIV of 1869 tbe Subordinate Judge had no jurisdiction to entertain. 

Both parties appealed. , 

Daji A. Khare, for the Appellant (Defendant). 

Gangaram B. Bele, for the Bespondent (Plaintiff). 

Farran, C.J.:—The District Judge in this case has disallowed Bs. 385 
out of the plaintiff’s claim on the ground that the Subordinate Judge was 
incompetent, having regard to section 32 of Act XIV of 1869, to entertain tbe 
suit in BO far as it included that sum. He held, as to it, that the suit was 
against the defendant in his " olBBcial capacity.” 

The plaintiff had contracted to supply the wood-work and stones requisite 
for the building of the Mamlatdar’s kacberi at Bahuri. The defendant was the 
supervisor. Public Works Department, in charge of the work. The defendant 
appears to have constituted the plaintiff as his hanker or savkar and to have 
borrowed several sums from him in respect of which tbe plaintiff opened an 
account or “ khata ” with him in the plaintiff’s books. [172] Amongst the 
sums so burrowed are four items making up the above sum of Bs. 385, and tbe 
question is whether the defendant borrow^ them in his “ official capacity.” 

No oases have been brought to our notice, nor do we know of any in which 
this question has arisen in connection with a claim arising out of contract; 
but we think that the same test must be applied to such a claim as to one 
having its origin in tort, viz , was the loan contracted by the defendant in his 
official capacity? See William Allen v. bai Shri Uariaba, 1. li. B., 21 Bom., 
754. In considering that question it must be borne in mind that a Public 
Works supervisor has not usually authority to borrow money for the purpose 
of the works of which ho may be in charge, or in any way to pledge the credit 
of Crovernment. That being so, in order to deprive the Subordinate Judge of 
jurisdiction it must, we think, be shown that the defendant purported at least 


* [ Sou. 32 :—No Bubordioate Judge shall rccseivo or register a suit in which (government 
Kefeteuoe of Government of Government in his official oapaoity is a defendant, 

suitb. 

instituted]. 


but ho shall refer the party presenting the plaint in such snit to 
the District Judge, in whose Court alone such suit shall be 
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to borrow the money as supervisor; that be affected to enter into the contract 
on behalf of his department. If he did not, but only intended and affected to 
pledge his own private credit, it is difficult to understand how he can be said 
to have contracted the loan in his official capacity. 

Now in the present case the parties made no distinction between the sums 
in question and the other moneys which the defendant borrowed from the 
plaintiff. The defendant did not sign the orders for the money as supervisor, 
but simply in his own name. The sums wore entered to his debit in his own 
private account, and when the plaintiff sued for them, he sued for them and 
the rest of the items upon the same footing. The defendant did not himself 
plead that he borrowed them officially. The parties evidently treated these 
as private borrowings. In the course of the evidence it came out that the 
defendant, when be borrowed the sums in question, wanted them to pay 
labourers. Why he so needed them is not shown. Whether he had received 
and spent the money to pay the labourers, cr whether he wanted to pay them 
before he received official moneys for that purpose, we know not. The defence 
was not raised in the Court of First Instanc., so no evidence was given upon 
the question. All we [178] know is that the defendant stated, when he 
borrowed the moneys, that he wanted them to pay labourers. 

Having regard to the other circumstances which we have referred to, we 
consider that that is not enough to show that the defendant borrowed these 
sums in bis official capacity and that the Subordinate Judge had authority to 
entertain the suit in respect of them. We must, therefore, allow the cross 
appeal and vary the decree of the District Judge by awarding to the plaintiff 
Bs. 385 in addition to the sum decreed, or Bs. 1,412'6*6 in all. We do not 
think that we can, in second appeal, award interest between the date of suit 
and decree. The District Judge was not asked to do it, nor is this made a 
ground of appeal. We have already intimated our opinion that the defendant's 
appeal cannot be sustained. The defendant must pay the costs throughout on 
the amount awarded. 

Decree varied. 
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( 22 Bom. ITS ) 

APPELLATE CIVIL. 


The 31st March, 1S96, 

Present: 

Mb. Justice Jardine and Mr. Justice Banadb. 

Banobbod Hirabhai and others.(Original Plaintiffs) Appellants 

versus 

The Secretary of. State for India in Goutioil.(Original Defendant) 

Bespondent.'^ 


Civil Procedure Code {Act XIV of 1882), Sees. 59, 133, 139—Production 
of documents—Bombay Revenue Jurisdiction Act (X of 1876), 

Sec. 11 — Practice — Procedure. 


Under aeotion IL of Ihe Bombay Revenue Juriadiotion Aol (X of 1876) in a Bait to nrhloh 
that Act appliea, the Court, before taking cviduuco on the merits, should require the plaiutifi 
to prove first of all that he has, previously to bringing the suit, “ presented all such appeals 
aUowed by the law for the time being in force as within the period of limitation allowed for 
bringing such suit it was possible to present.” 

Section 13St of the Civil Procedure Code (Act XIV of 1882) is enacted to prevent fraud 
by the late production of suspicious documents, and not to shut out formal evidence beyond 
Buapioiun, such as certified copies of public documents like records of Oovernment. 

Syed Ikram v. Bam Lochun, 23 Cal. W. B., 29, followed. 


tlH] Appeal from the deoision of B. A. L. Moore, Assistant Judge, E. P.. 
of Surat at Broaoh. 

Plaintiffs sued to recover possession of certain gabhan lands, alleging that 
they had been wrongfully dispossessed of the same by the Assistant Collector 
of Broaoh. They also claimed damages for loss caused to them by the super¬ 
structure on the said lands having been pulled down. 

The defendant pleaded {inter alia) that under section 11 of Act X of 18761 
the suit could not be entertained, as the plaintiffs had not presented all such 
appeals to the Bevenue Courts as were allowed to him by law. 

The first hearing of the case took place on 25th March 1893. The issues 
were framed on 31st July 1893; and the case was adjourned to the 12tb March 
1894, when some evidence was taken; but the plaintiffs made no attempt 
to prove that they had exhausted all the rights of appeal in the Bevenue Courts 
until the I9bh March 1895, when they tendered in evidence two papers pur¬ 
porting to be answers to appeals made by them to the Collector of Broaoh and 
the Secretary to Government, respectively. 

* Appeal, Nn. 66 of 1895. 


t ( Bee. 1S8: —The partiee or their pleaders shall bring with them and have in raadiness at 
TA * bhe first bearing of the suit, to be produced when called for by the 

® „ Court, all the documentary evidence of every description in their 

to o? readiness possession or power, on which they intend to rely, and which 

heanng, already been filed in Court, and all documents which the 

Court at any time before such hearing has ordered to be produced]. 

} Bection 11 of Act X of 1876.—Ro civil Court shall entertain any suit against Go.veta- 
ment on account of auy act or omission of any Revenue officer unless the plaintifi first proves 
that previously to bringing his suit be has presented all such appeals aUowed by the law for 
the time being in force, as within the period of limitation allowed for bringing such suit, it 
was possible to present. 
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The AssistaDl; Judge under seofeions 138 and 189* of fcbe Civil Procedure 
Code (Act XIY of 1882) refused to admit the doouments because they had 
been produced at so late a stage of the suit. 

He then dismissed the suit, holding it to be premature,. the plaintiffs not 
having exhausted all rights of appeal to the Revenue authorities. 

From this decision plaintiffs appealed to the High Court. 

Ookaldas Kahandas, for the Appellants (Plaintiffs):—The objection that the 
plaintiff had not exhausted all his remedies in the Revenue Courts was taken 
by the defendant in his written statement. The burden of proving this 
allegation was. therefore, upon (ITS] him. The plaintiff however, produced 
the documents received from the Revenue authorities. The Assistant Judge 
ought to have admitted them in evidence. They did not take the defendant by 
surprise. .These documents had not been called for. Section 138 of the Code 
of Civil Procedure (Act XIV of 1882) does not apply ; see Mahbub v. Patatu, 
1 Beng. L. R., 120. That section is merely intended to prevent surprise, or 
fraud, or forgery : see 9yed Ikram v. Bam Lo< hun, 23 Cal. W. R., 29. 

Rao Saheb Vaaudev J. Kirtikar Government Pleader, for the Respondent- 
Defendant.—Under section 138 of the Civil Procedure Code a plaintiff ought to 
be ready with tjie whole of his evidence at the first hearing. The cases of 
Mahbub v. Patasu, 1 Ben. L. R., 120, and Minakshi v. Vein, 1. L. R.. 8 Mad., 
373, do not apply. The plaintiffs knew what ho had to prove. The issues 
were fixed on 31st July 1893, and fifteen hearings took place subsequently, at 
which evidence on the merits was recorded. Section 59 of the Civil Procedure 
Code precludes the plaintiff from producing new evidence. 

Jardine, J.:—There have not been many decisions on section 138 of the 
Code of Civil Procedure : but wa follow Syed Ikram v. Ram Lochun, 23 Cal. W. 
R., 29. in believing that it was enacted to prevent fraud by the late production 
of suspicious documents and not to shut out formal evidence beyond suspicion, 
such as certified copies of public documents like records of Government. The 
Court below has overlooked the excuse given by the appellants, viz., that the 
Court had not called on them to produce the documents, which is supported by 
Mahbub v. Patasu, 1 Ben. L. R., 120, and Minakshi v. Velu, I. L, R., 8 Mad., 
373. The record does not show that any call w'aa made. 

As Act X of 1876 was held to apply, the Court ought, before taking 
evidence on the merits, to have required the plaintiff's (appellants) to prove first 
of all that they had, previously to bringing the suit, “presented all such appeals 
allowed by the law for the time being in force, as within the period of limita¬ 
tion allowed for bringing such suit it was poi^sible to present.” Otherwise, as 
section 11 says. “ no civil Court shall entertain any suit against Cl76] Govern¬ 
ment, Ac.” By taking evidence on the merits without dealing with this 
question of jurisdiction raised in the 7th issue the plaintiffs were likely to be 
misled as to what section 59 of the Code requires. We refrain from deciding 
whether the requisite appeals had been presented and whether an appeal 
presented after the period of limitation, therefore, is outside of the words "allowed 
by the law.” The facts must first l>e found. 

Tbe Court for these reasons, and considering that, in such matters of 
procedure as section 138 deals with, it should rath^.r lean to an interpretation 

* [ Bee. 139:—No dooumentary evidence in the poRsession or power of any party which 
should have been, but has not been, produced in accordance with 
Effect of non-production the requirements of section 138, shadl be received at any subse- 
of documents. quent stage of tbe proceedings unless good cause be shown to the 

satisfaction of the Court for the non-production thereof. And 
the Judge receiving any such evidence shall record his reasons for so doing.] 
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TAIIA V. 


which advances jasbioe than to a contrary interpretation, reverses the decree of 
the Assistant Judge and remands the suit to his Oourt for disposal according 
to law: costs to abide the result. 

Suit remanded. 


ROTES. 

t Afi regardn the late and irregular production of documenta, see also (1907) 19 C. W. N., 
313; (1907) 6 C. L. J., 631.] 


c 19 Bom. 176 ] 

APPELLATE CIVIL. 


The Sth April, 1896. 

Present: 

Sir 0. Parran, Kt., Chief Justice, and Mr. Justice Fulton. 


Tatia.(Original Plaintiff) Appellant 

versus 

Babaji.(Original Defendant) Bespondent.* 


Vendor and purchaser—Executed deed of sale set aside for want of 
consideration—Contract Act {IX of 1872), See. 25. 

On the 18th November 1892, A exooutod to B a deed of sale of certain land. The deed 
was duly registered and it recited that the consideration money, Bs. 90, had been duly paid. 
B got into possession of the land. A subsequently brought a suit to set aside the deed of sale, 
and to recover possession, alleging that he had been induced to execute the deed when in¬ 
capacitated from illness, and that the consideration money had not been paid. Both the 
lower Courts found that the consideration money had not been paid. The Lower Appellate 
Court dismissed the suit, holding that A's remedy was to sue for the consideration money if 
it was unpaid, and that he had a lien on the land for the amount, but that he could not set 
aside the deed. 

Held, that the deed should be set aside and the plaintiff should recover possession. 

Per Fulton, J. :—The sale was void for want of consideration. Section 35 of the 
Contract Act (IX of 1872) applied to the transaction. 

Trimalrav Raghavendra v. The Municipal Commissioners of Hubli, I, L. B., 3 Bom., 179, 
distinguished. 

C1773 Per FarbAM, C. J.:—The judgment itself appears to me to disclose a state of facts 
which shows that there was no sale at all, and that the plaintiff was trioked into executing 
and registering the oonveyanoe. 1 am not, however, as at present advised, prepared to 
assent to the tram of thought which puts oonveyanoe of lands in the mofnssil perfected by 
possession and registration, whore the consideration expressed in the oonveyanoe to have 
been paid has not been paid in fact, in the same category as contracts void for want of 
consideration. 

Second appeal from the decision of Rao Bahadur Narhar Gadadhar 
Fhadke, First Class Subordinate Judge of Sholapur with appellate powers, 
reversing the decree of Khan Saheb Battonji Manoherji, Subordinate Judge of 
Barsi. 

Suit to set aside a deed of sale and to recover possession of land. 

The plaintifiT alleged that be being very ill, the defendant undertook to 
cure him on condition of obtaining a portion of his land; that on the 18th 

* Second Appeal No. 611 of 1896. 
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November 1892, the defendant by bolding out false hopes of ouring him 
induced him to execute a deed of sale of the land in question for the considera¬ 
tion of Bs. 90 ; that the consideration money was not paid by the defendant; 
and that he had been induced to execute the deed by the defendant’s fraud 
and deceit. * 

The plaint further stated that the defendant had got possession by a 
summary suit in the Mamlatdar’s Court. 

The plaintiff now prayed that the deed of sale should be set aside and for 
possession. 

The defendant pleaded that the doed of sale was duly registered and that 
the plaintiff' had admitted payment of consideration before the Bugistrar ; and 
that the plaintiff showed no ground for setting aside the deed. 

The Subordinate Judge found that the deed was void or want of 
cons’deration, and allowed the plaintiff’s claim. 

On appeal the Judge, though he found there was no consideration for 
the deed, revers )d the decree and dismissed the suit, relying on Trimalrav 
Raghaveiidra v. The Munioipal Commissioners of Hubli, I. L. E., 3 Bom., 172. 

The plaintiff preferred a second appeal. 

[178] DalknshnaN. Ithajekar for the Appellant (Plaintiff'):—At the time the 
deed was executed the defendant was in possession of the land as tenant. It 
was not under the deed that he got possession. The decision relied on by the 
Judge is distinguishable. In that case the contract itself was not illegal, while 
in the present case the plaintiff' was induced to execute the sale-deed by deceit and 
fraud. Section 25 of the Contract Act (IX of 1872) is applicable, as well as 
sections 11 and 12, because at the time of the sale the plaintiff' was incaiiacitated 
by illness. 

Section 54 of the Transfer of Property Act (1\’ of 1882) defines a sale. 
Some consideration, if not the whole of it, must pass to validate a sale. Both 
the lower Courts have found that no consideration was paid to us —Umedmal 
Motiram v. Davu bin Dhondiba, 1. L. B., 2 Bom., 547. 

Mahadev B. Ghaubal, for the Bespondent (Defendant): —The Judge held 
that the consideration was not paid. He did not hold that the sale deed was void 
for want of consideration. If the consideration was not paid, the plaintiff has 
a lien for the unpaid purchase-money. He can sue for the price —Trimalrav 
Raghavendra v. The Municipal Commissioners of Hubh, I. L. B., 3 Bom., 172. 
But he cannot get back the ownership, which was transferred to us by the 
sale-deed. The Transfer of Property Act is not applicible, because the 
sale-deed was passed before that Act came into force in this Presidency. 

Fulton, J. :—In this case the plaintiff, who on the 18th November 1892, 
had executed a deed of sale of certain land in favour of the defendant, sued to 
have the deed set aside, and possession of the land, which had passed to the 
defendant, restored to him, on the ground that the sale deed was void for want 
of consideration and that ho was induced to pass it by the defendant’s fraud and 
deceit. The defendant alleged that the consideration of Bs. 90had been paid as 
stated in the dead, and that certain other statements in the plaint were untrue. 

The recital in the deed about the payment of the consideration was as 
follows:—'* I (the plaintiff) received the above mentioned sum of Bs. 90 twelve 
days ago. In respect thereof there is no [179] document or khata. I have 
received payment of the money. There has remained no dispute as to pay¬ 
ment of the money.” The Subordinate Judge on the evidence held that no 
valuable consideration passed for the sale, which was, therefore, void, and 
ought to be set aside, and be accordingly decreed possession to the plaintiff 
with costs of the suit. 


10 BOM.->85 
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The First Olftss Subordinate Judge with Appellate Powers agroed with the 
lower Court in holding that the consideration money had not been paid, but 
rejected the plaintiff’s claim on grounds stated as follows:— 

" A vendor, of immoveable property who has given possession to the. 
purchaser is not entitled to rescind the contract of sale and recover possession 
because the purchase-money is not paid. His remedy is to sue for the sum due, 
and he has a lien on the property for the amount—ZVtntalrae Baghavendra v. 
The Munieipal Oommissioners of Hubli, I. L. B., 3 Bom., 172. There is no 
contention in the present case that the land was not held by the defendant as 
its purchaser after the sale-deed in continuation of the previous lease tenure as 
admitted by him in Ho. 8. The sale-deed cannot be cancelled, as there is no 
fraud or deceit proved to subsist in its execution by the plaintiff.” 

The plaintiff is, therefore, left in the unfortunate position of getting 
his money nor his land. He may seek to recover the money in another 
but, if the defendant still continues to allege payment, it is very dou.. 
whether the fact of non-payment will be treated as a res judicata, for it a. 
probably be argued that, as the appellate Court consideied that the transfer of 
ownership was effected by the mere execution of the deed and delivery of 
possession, the finding that the price had not been paid was immaterial to the 
result, the suit being dismissed not in consequence of that finding, but in spite 
of it. 

Now. of course, if we considered that the lower Court had rightly applied 
the law to the facts found, we should be obliged to uphold its deoiMion, but I 
am glad to think that according to the view which I take of the law we shall 
not be compelled to concur in such an unsatisfactory result. To the learned 
First [180] Class Subordinate Judge’s statement of the law I entirely assent, 
but not to its application in the present case. The fallacy of his argument * 
appears to lie in the use of the word " vendor.” If the transaction was a 
“ sale,” and the plaintiff was a “ vendor,” undoubtedly be could not now recover 
possession of the land; but if there was no consideration, either paid or promised, 
then, I think, there was no sale, and the remarks above quoted have no bearing 
on the case. The decision— Trimalrav Baghavendra v. The Munieipal Oommis- 
sioners of Hubli, I. L. B., 3 Bom., 172,—relied on by the First Class Subordinate 
Judge is wholly inapplicable. The validity of the contract there was unques¬ 
tionable. The consideration for the sale consisted in the promise to pay the 
price by instalments, and, on this promise being broken, the remedy lay not in 
a rescission of the contract but in a suit to recover the money due under it. 
The case of Umedmal v. Davu, I. L B., 2 Bom., 547, is more analogous to the 
present case. There the deed of sale, it is true, recited that the purchase-money 
had been paid; but the conduct of the parties showed that the real intention was 
that the money was to be paid subsequently; for thirteen days after execution 
the purchaser, finding that be could not raise it. returned the deed to thevendor. 
Therefore, in that case it could not be argued that there was no consideration. 
There was an understood promise to pay, and on this consideration the contract 
was valid, and by the execution of the deed embodying it the vendor’s title was 
cooveyed to the vendee and could not be restored to him except by a subsequent 
agreement. The evidence, however, offered to prove such agreement was 
inadmissible by reason of the terms of the Begistration Act, and the vendee’s 
title could not be disproved. That case simply emphasized the principle that 
a contract of sale is completed when the terms are agreed on and the deed 
is executed, but cannot be treated as an authority for the proposition that 
a mere conveyance not containing the terms of a valid agreement 

is sufBoient in itself to transfer the property. In that particular case the 

s 


674 



BABAJI [1696 


I.I 1 .R. 19 Bom. 181 

oontracii was valid, but I do not think that the learned Judges who decided 
it intended to affirm that in all oases where a deed of sale was signed, 
and possession was delivered, the property ipso facto [181j passed. In 
most oases, no doubt, where the execution of a deed is the final aot of a 
valid contract of sale, it is correct to say that the propeisty is transferred 
by the deed, but the matter seems to me to hinge on the validity of 
the contract. Nor I think can it be argued that in all oases in which the price 
is incorrectly recited to have been paid, we ought to infer that the real agree¬ 
ment was that it was to be paid. In many cases no doubt such an inference 
would properly be drawn having regard to the well-known laxity of recitals on 
this point, but the inference to be drawn in many (or perhaps in most) oases 
cannot be extended to all. It is a mere presumption of fact. £aoh case must 
be decided on its own merits. 

In the present case, having regard to the great care taken by tho parties to 
the deed to exclude the possibility of any claim for future payment, and the fact 
that neither party has alleged a promise or intention to pay in future, it would 
not, I think, be possible consistently with section 114* of the Evidence Act 
to presume that payment was promised. To me it seems very unlikely 
that any future payment was promised or intended. If on the meagre facts 
before us I were compelled to form a theory as to the reason which induced 
the plaintiff, wlib is found not to have received the Rs. 90, to sign the deed, 

1 think I should be inclined to accept bis own version of the story, which, 
though not proved, may nevertheless be true. But it is not necessary to specu¬ 
late on this point, for the lower Court has expressly found that there was no 
consideration for the sale. Such being the case, I think section 25 of the 
Contract Act applies to this transaction as to any other contract. It is true 
that this deed was executed before the Transfer of Property Act came into 
force, and that, therefore, it is not affected by section 4 of that Act, which 
declares that the chapters and sections relating to contracts shall be taken as 
part of the Indian Contract Act ; but oven apart from this section there is. I 
think, no reason for excluding from the general provisions of the Contract Act 
contracts of sale of land. The wording of these provisions certainly does not 
suggest any such exclusion. In Rojati Harji v. Ardeshir, 1. L. R., 4 Bom., 70, 
it seems to have been assumed by Sir M. WestroPP and Mr. Justice F. 1^ 
MelVILL that [»>] a sale of land was subject to the provisions of sections 23 
and 24 of the Contract Act. though the finding that there was no fraudulent 
or unlawful object rendered any decision on the point unnecessary. In 
Manna Lai v. Bank of Bengal, I. L. R., 1 All., 309, the Allahabad High Court 
held a mortgage effected by a duly registered deed to be void for want of consi¬ 
deration under section 26 of the Contract Act. This case is on all fours with 
the present case, excepting that here the transaction purported to be a sale and 
there a mortgage. See also Oanga Bakksh v. Jagat Bahadur tiingh, L. R., 22 
I. A., 163, in which the applicability of section 16 of the Contract Act to s gift 
of land appears to have been admitted. 

Of course it may be said that as the plaintiff chose to sign a sale deed with¬ 
out any consideration, either paid or promised, there is in jnstice no more 
reason for setting it aside than there would be for annulling a deed of gift. 
The plaintiff, if he chose, was at liberty to give away his land. But the answer 
to this atgumenii appears to be that if the defendaMt had come into Court with 
a deed of gift it would almost certainly, under the eiroumstances set forth in 

* fSee 114;— The Court may presume thu existence of any fact which it thinks likely 
. . to have happened, regard being had to the common course of 
Oourtroay proBumoexist- natural events, human conduct, and public and private busihess 
enoe of certain facts. jjj ,eifttion to the facta of the particular case.] 
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the judgments, have been avoided as obtained by means of undue influence. 
Considering the illness of the plaintiff and the fact that be was unable to 
manage his property and remembering that no intelligible motive has been 
assigned for the alienation of this land, the Court would doubtless have come 
to the conclusion that there had been unfair dealing. It is quite as strong a 
case as Glark v. Malpas, 4. D. F. and J., 401, in which a completed sale was 
set aside on the ground that the inadequacy of the consideration and the help¬ 
less condition of the vendor, who was illiterate, ill, and without independent 
advice, proved a transaction which was “ equitably void." Numeious other 
cases might bo referred to in which transactions have been avoided where the 
consideration was so grossly inadequate as to indicate fraud; but 1 have 
thought it enough to refer to Glark v. Malpas to show how hopeless it would 
have been to attempt to uphold this transaction as a gift based on no 
consideration at all 

This point, however, need not be further discussed. The transaction, as 
it stands, purports to be a sale and nothing else. But [l83] as a sale it is. 
void fer want of consideration. There being no contract, there could, I think, 
be no transfer of property by sale. 

1 would, therefore, reverse the decree of the First Class Subordinate 
Judge and restore that of the Subordinate Judge, with costs on defendant 
throughout. 

Farran, C. J. ;—lam not prepared to dissent from the conclusion which 
my learned colleague has come to in this particular case. The findings of the 
Subordinate Judge, A. P., that " the defendant has been in possession of the 
land in dispute from times previous to the sale to him and it is evident that 
he is aware of the real valuahlonass of the same. He, therefore, seems to 
have the same conveyed to himself by the plaintiff at a more or less price 
which he managed not to pay to the latter," and that there was no fraud or 
deceit proved to subsist in the execution of the conveyance by the plaintiff, 
are to my mind self-contradictory, especially bearing in mind that the plaintiff 
was at the time of the execution incapacitated by illness from managing 
his business. The judgment itself appears to me to disclose a state 
of faots which shows that there was no sale at all and that the plaintiff 
was tricked into executing and registering the conveyance. I am not, 
however, as at present advised, prepared to assent to the train of 
thought which puts conveyances of lands in the Mofussil perfected by 
possession or registration, where the consideration expressed in the con- 
veyanoo to have been paid has not in fact been paid, in the same category as 
contracts void for want of consideration. The radical distinction between a 
perfer.'ed conveyance and a contract does not seem to me to have been suffi¬ 
ciently borne iu mind throughout the judgment. I refrain, however, from 
saying more upon this subject until the problem is presented to the Court in a 
more intelligible form. The Transfer of Property Act, section 64, will for the 
most part in future regulate oouveyances which come before the Court under 
such cirourastances. 

Decree of the Joint Subordinate Judge, A. P., reversed and that of 
Subordinate Judge restored. Cost of appeals on respondent. 

- . Decree reversed. 

NOTES. 

( Mccisrs Pollock & Muila in their Indian Contract Act, 1872 (III Edn. 1918) express the 
opinion that the decision would be the same under the Transfer of Property Act 1882, sec. 54 
read with eec. 4. As tegards the right to recover the property when oonsidoration has not been 
paid, see also (1912) 84 All., 273 ; (1905) 16 M.L.J., 624; (1908) 6 Bom., L.B., 177 ; (1909) 
6 N.L.R., 98; (1906) 1 N.L.R., 146.] 
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ABITIBH INDIA 8. N. CO.. LTD. V. RATANSI RAMJI (1896] . t.L.B. 32 Bom. 184 

tl8f] APPELLATE CIVIL. 


The 13th April, 1896. 

Present : 

Sir C. Farran, Kt., Chief Justice, and Mr. JustIce Fulton, 
The British India Steans Navigation 


Company, Limited .(Original Defendants) Appellants 

versus 

Batansi Ramji.(Original Plaintiff) Respondent. 


Hill of ladinu—Gontract of eamage —General words of exemption Or 
otherwise " — Construction—Hhori delivery of goods —No cvidenee 
as to how goods were lost—Burden of proof. 

The piainliff was the cotisignoo of n large consignment of goods shipped from Bombay ill 
bags on board the defendants’ .steam ship “ Java ” fot carriage to Zanzibar. On arrival of 
the “ Java ” at Zanzibar the goods were laiidod by the defendant company and placed in the 
customs godown, where the plaintiff in due course demanded delivery. Some of the bags 
were not forthcoming, but the evidence did not show how the loss had occurred. The bill of 
lading contained the following condition ;— 

“ The company's liability shall cease a.s soon as the packages are free of the ship’s tackle, 
after which they shall not be responsible for any loss nr damage, however caused. If stored 
in receiving ship, godown or upon any wharf, all risks of fire, dacoity, vermin or otherwise 
shall be with the merchant, and the usual charges shall be paid before delivery of the goods. 
Fire insurance will be covered by the company’s agents on application." 

In a suit brought by the plaintiff for ^horl delivery of goods,— 

Held that the deleudaiits i^ere liable. They did not show how the loss occurred, and as 
it might have occurred from causes not covered by the exception {e.g., from misdelivery) they 
did not bring themselves within the protection afforded by the exemption. 

Too general words “ or otherwise ’’ contained in the 10th clause of the bill of lading could 
not be read so as to cover all possible losses, for that would make them include wilful mis- 
conduct on the part of the defendants'servants, aud gonor.il words arc not read with such 
an extended meaning. Nor would they include misdelivery, for that was provided for in the 
eighth clause. 

Appeal from the dooision of H.W. de Sauaraarez, Gonsular Judge of Zanzibar, 
in Civil Suit No. 514 of 1894. 

Suit to recover Rs. 1,029-12-G on account of damages for aliort delivery 
of goods. 

The plain'tifl' was the consignee of certain goods shipped from Bombay to 
Zanzibar in the defendants' steamer “ Java. ” On arriving in tbe port at 
Zanzibar they were landed by the defend-[l85jants at tbe custom-house, 
where with other merchandise they wore placed by order of the collector of 
customs in a godown. The defendants landed the goods themselves, not 
allowing the consignee to take delivery at the ship’s side, delivery being given 
by the defendants’ delivery clerk in tbe godown on the production by the 
consignee of the bill of lading. 

The plaintiff in due course presented his bill of lading to tbe defendants’ 
delivery clerk and it then transpired that the goods in question had disappeared 
between the time of their being landed by the defendants and demanded 

by the plaintiff. __ _ 

* Appeal, No. 1'23 of 1895. 
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The defendants pleaded that under the conditions of the bill of lading they 
were absolved from liability. The conditions relied on were as follows 

“ 8. The goods are to bo distinctly marked with the marks, numbers and port of destina* 
tion, or the company is not to be responsible for detention or wrong delivery.” 

“ 10. The company to have the option of delivering these goods into receiving ship or 
landing them- at consignee’s risk and expense as per scale of charges to be seen at the 
agent’s offices, the company having a lien on ail or any part of the goods against expenses 
incurred on the wh^^le shipment. The company’s liability shall cease as soon as the packt^es 
are free of the ship’s tackle, after which they sball not be responsible for any loss or damage, 
however caused. If stored in receiving ship, godown or upon any wharf, all risks of Are, 
dacoity, vermin or olherwite shall be with the merchant, and the usual charges shall be paid 
before delivery of the goods. Fire insurance will be covered by the company’s agents on 
application.” 

The Judge allowed the claim and passed a decree for the plaintiff. 

Tiie defendants appealed. 

Sooti (with Graigie, Lymh and Owen) appeared for the Appellants 
(Defendant.^). 

Lang (Advocate-General, with Manekehah J, Taleyarkhan) appeared for 
the Bespondent (Plaintiff). 

Farran, C. J. :—The decision of this appeal depends upon the proper con¬ 
struction to be placed upon the conditions of the bill of lading of the defendant 
company. The facts which the evidence establishes are, in our opinion, these. 

1186] Tile plaintiff was the consignee of a large consignment of flour and 
coffee shipped from Bombay in bags on board tbe defendants’ S. 8. " Java ” for 
carriage to Zanzibar, including the bags of flour and coffee, tbe subject of this 
suit. Or. the arrival of the “Java” at Zanzibar the goods in question were 
landed by tbe defendant company and placed in tbe customs godown with the 
rest ot the cargo of the “ Java. ” When the plaintiff in due course came to 
demand delivery under his bill of lading he was unable to obtain delivery from 
the company of tbe hags in question, which were not forthcoming. The 
evidence does not enable us to say whether they had been stolen from tbe 
customs godown or bad been misdelivered by the defendants’ agents to some 
person other than tbe plaintiff, or how, in fact, the loss occurred. 

As tbe defendants’ contract as carriers, and under their bill of lading, was 
to carry the goods and deliver them to the consignee, the above facts disclose 
a breach of contract on their part, which would render them liable to the 
plaintiff for the value of the goods short delivered, unless they are protected 
by thi; terms and conditions of their bill ot lading. It is not material to consi¬ 
der in this case the terms of tbe body of the bill of lading, which are mainly 
conversant with the carriage of the goods during the voyage. The eighth and 
tenth conditions printed at its foot contain tbe terms which more immediately 
relate to the question which we have to decide. They run as follows :—[His 
Lordship read tlie clauses set forth supra p. 185, and continued.) 

It is contended by Mr. Scott for the appellants that the present case is 
covered by the first portion of the tenth condition, and that after the goods in 
question were free of the ship’s tackle and placed in tbe company’s boats, the 
responsibility of the company came absolutely to an end. He relies upon the 
case of Petroeiohino v. Bott, L. B., 9 C. P., p. 355. There, according to the 
custom of tbe Victoria Docks, with reference to which the bill of lading was 
drawn, the Dock Company landed tbe goods from the ship and placed them on 
the quay at the expense of the ship. Tbe consignee received them from the 
Dock Company. In ordinary course the ship-owner would be liable until such 
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delivery was duly made to the oonsignea, [187] but the bill of lading provided 
that the goods were “ to be delivered from the ship’s deck when the ship’s 
responsibility shall cease at the aforesaid port of London.” It was held that 
this term of the bill of lading protected the ship-owner from loss of the goods 
after they had come into the keeping of the Dock Company. The Dock 
Company were an intermediate agency, and under the bill of lading the ship’s 
responsibility ceased as soon as the goods passed from the ship’s dock into the 
hands of the intermediate agent. 

The bill of lading before us is of a different character. The goods after 
they leave the ship’s tackle are to he landed by the Company and delivered by 
them on shore. When examined it will bo found to provide (1) for the carriage 
of the goods on the voyage, (2) for the landing of the goods, (3) for storing 
them on the wharf or in a godown, and (4) for their delivery : and appropriate 
exemptions from liability are inserted to cover each stage of the defendants’ 
responsibility. With the first stage we are not now concerned. The second, 
the landing of the goods, is to be at consignee’s risk ; the commencement of 
that stage is marked by the provision that the Company's liability is to cease 
as soon as the packages are free of the ship’s tackle. They are still, however, 
in the charge of the Company by whom they are to be landed ; but during the 
process the Company are not to be responsible for any loss or damage, how¬ 
ever caused. Then when the goods are landed, and they have to he stored, 
the responsibility of the Company is regulated by the concluding portion of the 
10th condition, which provides that all risks of fire, dacoity, vermin or other¬ 
wise shall be With the merchant. It has been contended by Mr. Scott for the 
appellants that the storage here referred to is storage on extraordinary 
occasions, such as when the goods are retained by the Company to secure 
their lien for freight and such like, but there is nothing in the w'ording of 
the condition to lead us so to limit its application. The hill of lading 
treats the storage of the goods on the wharf, or in a godown, as one of the 
ordinary incidents of the contract of carriage, and such the evidence shows 
that it is in Zanzibar. 

It remains to consider whether the Company are exempted by the condition 
as to storage from their responsibility for the loss [i88] of the plaintiff’s goods 
while they were in the castom-house godown. Daring such storage the bill 
of lading protects the Company from all risks of fire, dacoity, vermin or other¬ 
wise. It is, we apprehend, upon the Company, in order to absolve themselves 
from liability, to show that the goods have been lost by reason of one of the 
excepted risks. It is not suggested that the loss has occurred through any of 
those specifically enumerated. The Company rely upon the general words " or 
otherwise ” to protect them. Their contention, as they have not shown how 
the loss occurred, must be that these words cover all possible losses. This 
would include wilful misconduct on the part of the Company’s servants, but 
general words are not read with such an extended meaning —Steinman d Go. v. 
Angier LirUt (1891), 1 Q. £. D., 619. Nor do we think that they would include 
misdelivery, as that is specially provided for in the eighth condition, which we 
have read, that the goods are to be distinctly marked or the Company is not 
to bo responsible for wrong delivery. In Norman v. Binmngton, 25 Q. B. D., 
475, the expression " negligence * * * or othervvide ” was used in antithesis 

to " negligence in navigating the ship ”, and it was held that it covered negli¬ 
gence of some persons for whose action the ship-owner was responsible though 
they were not engaged in navigating the ship. In Baerselman v. Bailey, (1895), 
2 Q. B. D., 801, the words were similar, and it was held that the expression " or 
otherwise” following the words “ the ship-owner not to be liable for any act, 
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negligenoo, default * ^ * oi the master, mariners or other servants of the 

ship-owner in navigating the ship” covered the case of a stevedore employed 
by the ship-owner in storing the cargo. Lord Esheb in that case is carefnl to 
point out that the words " or otherwise " do not include all possible cases of 
negligence. The'se authorities do not, we think, compel us to hold that the 
expression " or otherwise ” used in a bill of lading like the one before us 
includes all possible risks. 

The Consular Court at Zanzibar has in this case held that the expression 
" or otherwise ” following the specific risks enumerated UB9] does not cover a 
loss by theft. We are not prepared to assent to that view, at least in the case 
of thefts committed by persons other than the Company’s servants ; but as the 
Company have not shown how the loss occurred, and as it may have occurred 
from causes not covered by the exception which we are considering, as for 
example from misdelivery, we are of opinion that they have not brought them¬ 
selves within the protection afforded by the exemption, and that the appeal 
must, therefore, fall. 

Decree confirmed with costs. 

Deoree confirmed 


MOTES 

[See also (1906) .60 Mad., 79; (190S) 32 Mad., 95; (1913) 25 M. L. J., 162 citing 
Chartere I Bank of India and Australia v British Steam Navigation Co. (1909; A. C., 369 as 
having overruled 32 Mad., 95.] 


[ at Bom. 189 1 

ORIGINAL CIVIL. 

The 17th September, 1697. 
Pbbsent ; 

Mb. Justice Fulton. 


Dadabbai Hormusji Dubasb.Plaintiff 

versus 

C. J. Khambatta and another.Defendants.* 


Oontraet to deliver—Suit for non-delivery—Clause exempting from liability in 
case of loss of carrying ship—Loss of ship—Declaration of ship after 
date of loss—Appropriation of goods after goods lost. 

I'lie defendants by a contract dated lOtb January 1896, sold 2,500 tons of coal to the 
plaintiff of the February and March shipment to be delivered in Bombay. No ship was 
named in the contract, which contained the following clause :—“ In the event of the ship 
being lost, this contract shall be null and void.” February and March shipments ordinarily 
arrive in Bombay on or before the 30th April following. All of the coal contracted for was 
duly delivered by the defendants except 1,376 tons, which still remained to be delivered to 
the plaintiff. By a letter dated 25tb April 1896, addressed to the plaintiff the defendants 
declared the S. 8. “ Kastby Abbey ” as the ship carrying the said 1,876 tons of coal remaining 
due Under the contract. There was no evidence of any appropriation of coal on board the 
“ Eastby Abbey ” to the purpose of the above contract prior to this declaration. It subse¬ 
quently transpired that the “ Eastby Abbey ” had run on a reef in the Bed Sea on the 16th 
April and had been so seriously damaged that being taken to Suez (where such of her cargo 
as bad not been thrown overboard was sold) she was found unable to proceed to Bombay, and 
she returned to England for repairs. The plaintiff sued the defendants for non-delivery of 

■ * Suit No. AM of 1896. 
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1,376 tons of ooal. The defendants pleaded that the ship having been lost, they were exempt 
from liability under the above olauso in the contract. 

£»0] Held, that the defendants were liable for the non-delivery of the ooal. There 
having been, previously to the declaration of the ship, no appropriation of the coal on board 
to the purposes of the contract, the exemption clause did not apply. 

SenMe .—In case of a contract containing such an exemption clause as the one in question, 
the declaration of a ship so as thereby to appropriate goods on board to the purposes of the 
contract is useless if made after the ship has been lost, whether the fact of the loss is known 
to the declarant or not. 

Suit for damages for non-delivery of 1,376 tons of ooal. 

On the 10th January 1896, the defendants sold to the plaintiff 2,500 tons 
or thereabouts of Davison’s West Hartley coal, February and March shipment. 
No ship was named in the contract, which contained the following clauses:— 

“ All conditions in the charter party or bill of lading to be binding on the purchaser. 

“ In case of riots, strikes, frosts, floods or other accidents beyond seller’s control inter¬ 
fering with the shipment to bo made under this contract, sellers to have the option of shipping 

other good ordinary description of Welsh East Coast coal at the ordinary market 

difference. Should the sellers decline to ship another description, buyers may cancel the 
contract, or must ^low the sellers as many additional days for shipment as the strike, riots, 
lockout, &o., may last, in which case sellers may at their option substitute another steamer. 

“ Should the vessel put back or into any port through stress of weather, or any other 
cause, the terms of this contract shall not be prejudiced thereby. 

“ In the event of Vte ship being lost, this contract shall be null and void. 

“Should the purchaser fail to take delivery on receipt of notice that the ship is ready to 
discharge, it shall be optional with the vendors to resell from alongside, or land and afterwards 
resell the said coal, giving twenty-four hours’ notice of their intention to do so; and tbe 
purchaser hereby holds himself, his heirs, representatives or executors responsible, and 
obliges himself or them to forfait any advantage or to make good any loss or difierence that 
may arise through such resale.” 

Coals of February and March shipment would ordinarily arrive in Bombay 
on or before the 30th April. 

The defendants duly delivered to the plaintiff two lots of coal, viz. 664 
tons and 460 tons, leaving a balance of 1,376 tons still to be delivered under 
the above contract. It was for damages for the non-delivery of this balance 
that the present suit was brought. 

[191] The defendants pleaded that the goods wore on board the S. S. 
“ Eastby Abbey ” which was lost on the voyage to Bombay, and that the 
contract was, therefore, null and void under bhe above clause in the contract. 

It appeared that the defendants had declared the “ Eastby Abbey ” as 
the ship carrying the 1,376 tons in question by a letter dated Saturday, the 
25th April 1896. The plaintiff, however, alleged chat this letter although 
dated the 25th was not delivered to him until noon on Monday bhe 37th April, 
and that telegraphic nows of the loss of the “ Eastby Abbey " had been received 
on the previous day (the 26th) by the ship’s agents (Messrs. Killiok Nixon 
and Co.), and the fact of the loss had become generally known in Bombay on 
the morning of Monday the 27th April. 

The plaintiff having (as ha alleged) received un the 27th the defendant’s 
letter dated the 25th declaring the “ Eastby Abbey ” replied the same day as 
follows declining to accept the declaration :— 

“ Bombay, 27th April 1896, 

“ Your note declaring ooal 1,376 tons per S. B. ' Eastby Abbey ’ reached us this day at 
about 13 o'clock. Messrs. Killick Nixon and Co. bad given out early this morning that tba 
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B. B. ' Eastby Abbey ’ was probably lost. Uodar the oiioamstanoea we must decline to 
accept the declaration of the coal per this steamer at present.** 

The defendants then wrote the following letter to the plaintiff, stating 
that their declaration had been sent to the plaintiff’s office on the previons 
Saturday the 25th :— 

" Bombay, 87th April 1896. 

" Our letter was issued on Saturday by noon and through our peon’s neglect it was 
refused when presented on that day about S P. M. or a little later. 

“ Your own man had called at our offioe at tl A. M. this day after the same being offered, 
for a little correction of the date of ' Castlemoor,* and nothing was mentioned then. 

“ We have not heard of the ‘ Eastby Abbey's * loss, and you yourself admit that she may 
probably be lost. 

“ We have every day the broker’s gup to suit each man’s purpose. 

“ The other day it was also repotted that the S. S. * Glomin* was lost when she was a 
little late in arrival, and it may be the case with the ‘ Eastby Abbey.’ 

[mi “ Unless you give us the proof of the total loss of the vessel, the declaration 
stands good.** 

To that letter the plaintiff replied as follows: — 

“ Bombay, 88th April 1896. 

** We are in receipt to>day of your letter of yesterday’s date. 

*‘ We are not prepared to admit that your letter purporting to bear date the 35th instant 
was not delivered to ns until the 27th owing to any neglect on the part of your peon. As far 
as we are concerned, we may state that no letter was tendered to us on the 26th and refused 
by us. Our senior did not leave the office before 6 o’clock in the evening on that day. 

“ We shall be glad if the reported loss of the ’ Eastby Abbey ’ turns out to be false; but 
if it does not, we shsdl hold you bound to deliver us the coal, as we have reason to believe 
that the name of the steamer was delivered by you after yon bad heard of her reported loss. 
You cannot make us believe that as one in the trade, and moreover having coal in the vessel, 
you were ignorant of the reported loss of the vessel until receipt of our letter of the 27th 
instant. Our information in regard to the loss was not a broker’s gup, but was delivered 
from the firm who are the consignees of the steamer.” 

On the 11th May 1896, the plaintiff wrote to the defendants as follows:— 

“ By particulars to hand by the mail which came in yesterday we learn that the ' Eastby 
Abbey * was sunk as far back as the 16th ultimo, which was within two days after she had 
passed the canal. We also learn that in all probability the steamer is breaking up. 

“Under these oiroumstanoes, and you having failed to declare us the name of any steamer 
under your contract save that of the " Eastby Abbey” which, as we told yon before, we are 
satisfied was declared after the loss of the vessel was made known, we hold you liable for the 
damages we have suffered by reason of your failure to deliver the 1,876 tons, and now enclose 
our statement of claim which, unless paid within two days, will be handed to our attorneys 
with instructions to take prompt action for recovery of same.” 

In the plaint the plaintiff charged that the defendants’ letter declaring the 
ship was not written on thu 25th April, hut was in fact written on the 
27th April after the defendants had heard of the reported loss of the ship. 
The plaintiff contended that the defendants’ declaration was not made bond 
fide and that he ought not to be held bound thereby. 

‘At the hearing it appeared that the coal sold to the plaintiff by the defend¬ 
ants was part of a lot of 4,000 tons which they had purchased from Messrs. 
Killick Nixon and Go. All this coal bad [198] been duly delivered to them by 
Messrs. KiUick Nixon and Go. except 846 tons, which by letter dated the 14th 
April addressed to the defendants they had dedared as on board the “ Bastby 
Abbey.” The coal, therefore, actually belonging to the defendants on beard 
this ship was only 846 tons and not 1,376 tons. 
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^ The S. S. " Eutiby Abbey ” An on a reef in the Bed Sea on the ISth 
April. Borne of her oargo was thrown overboard and she was snbseqaently got 
off the reef and taken to Suez, where the rest of her oargo was sold, and the 
ship being unable to proceed to Bombay eventually returned to England to be 
repaired. 

The plaintiff claimed Bs. 3,455>7'9 as damages. The defendants did not 
dispute the amount of damages, but contended, as above stated, that the ship 
ha^ng been lost they were exempt from liability under the terms of the contract. 

' The principal issue raised at the hearing was “ whether the defendants’ 
deolaration purporting to be of tha25bh April, and communicated to the plaint* 
iff on the 27th April, was a good and sufficient deolaration.” 

Bw$ell (Anderson with him), for the Defendants :—The vessel was lost and 
the defendants are exempt from liability under the terms of the contract. We 
rel} on Nusservanji J. Kkambata v. Volkart Brothers, 1. L. B., 13 Bom,, 15. 
We say the loss must be held to have taken place about the 10th May, i.e., 
when it was finally ascertained that the vessel could not proceed to Bombay. 
The deolaration of the ship was made on the 25th April. The evidence shows 
it was made on that day in good faith and before the defendants had heard of 
the accident to the ship. 

Kirkpairi^ (with Lang, Advocate-General, and Maaphersor^ ;—The ship 
was lost for the purpose of the voyage to Bombay on the 16th April. It was, 
therefore, already lost when the deolaration is said to have been made, viz., on 
the 25th April, A deolaration of a lost ship is not a good declaration whether 
the fact of the loss is known to the declarant or not. In this case the declara¬ 
tion of the ship was the appropriation of the goods on board. There had been 
no previous appropriation as in Nusservanji v. Volkart Brothers, 1. L. B., IS 
Bom., 15. The plaintiff refused to assent to the appro- [194] priation know¬ 
ing that the goods were lost, and no assent to the appropriation could be 
implied in such a case—Contract Act (IX of 1872), Sec. 83. Further, the 
declaration of 1,376 tons was bad, as the defendants had only 846 tons on board 
—Beuter v. Sala, 4 C. F. D., 239. Lastly, it is clear that the declaration was 
really written on the 27tb April after the defendants had heard that the ship 
was lost, although they dated it the 25th April. 

Fulton, J. : —The plaintiff sues under a contract dated the 10th January 
1896, to recover damages for non-delivery of 1,376 tons of coals sold to him by 
the defendant. 

The defendant relies on the clause of the contract “ In the event of the 
ship being lost, this contract to be null and void " and alleges that the contin¬ 
gency therein contemplated has arisen. 

It appears that on the 14th April 1896, Messrs. Killiok Nixon and Co. 
declared to the defendant 846 tons of West Hartley coal ex " Eastby Abbey " 
then on her, voyage to Bombay and due about the 28th. On Sunday the 26th 
the firm received a telegram stating that the “ Eastby Abbey ” was probably 
lost, and next morning the news was communicated at their office to a num¬ 
ber of brokers. On the same day, namely, Monday the 27tb, the plaintiff 
received a letter dated the 25th in which the defendant declared to him 1,376 
tons ex “ Eastby Abbey.” 

The evidence shows that on the 16th April the steamer ran on the Jujub 
reef in the Bed Sea receiving serious damage. Eventually after throwing over¬ 
board about 1,000 tons of coal she was got off the reef with the assistance of 
two small steamers, and returned to Suez with about 15 feet of water in the 
forehold and lesser quantitim in the other parts of the ship. At Suez the vessel 


988 



I.L.B. 22 Bom. 198 dadabhai hobmubji dubash v. 


was patched up, but could not be permanently repaired. Fart of the cargo was 
damaged and the whole was sold. In the captain’s opinion it was impossible 
to take the cargo to Bombay with the temporary repairs effected at Sues, and 
eventually the steamer returned to England for permanent repairs. 

On these facts it was faintly argued on behalf of the plaintiff that the ship was 
not lost within the meaning of the contract. But 1 cannot accept this view. In 
Nusservanji v. [198] Volhart Brothers, I. L. R., 13 Bom., 16, Mr. Justice ScoTT 
decided in 1888 that under a similar contract a ship must be held to have been 
lost when she was rendered useless for the purpose required, that is, for a voyage 
in fulfilment of the specified contract. That doubtless was a liberal construction 
of the clause in the contract, but it has apparently satisfied the coal merchants 
concerned, as it has not led to any modification of the form of contract. In 
these circumstances I must hold that in the contract now under consideration 
the expression " the ship being lost" was 'used in reference to the interpretation 
pnt'on it in that judgment and was intended by the parties to cover a casualty 
such as occurred to the Eastby Abbey ” which completely prevented her from 
accomplishing her voyage. The previous clause about the vessel " putting 
back or potting into any port through stress of weather" evidently refers 
to a temporary interruption of the voyage, but not to its total abandonment. 
This was the view apparently at first taken by the plaintiff when he filed the 
plaint admitting the loss of the ship. 

For the purposes of the contract it seems clear that the " loss of the ship ” 
occurred on the 16th April when she ran on the reef. Mr. Bussell argued that 
the loss should be deemed to have occurred on some date later on when the 
captain finally decided the voyage to Bombay to be impracticable. But this 
contention cannot be accepted. The defendant’s case is that the completion of 
the voyage was impracticable, and accepting this view it is clear that the 
further continuance of the voyage was impracticable, not when the captain 
first realized the fact, or the owners became aware of it and admitted it, but 
when the accident occurred which rendered it impossible to proceed with due 
regard to safety. That was on the 16th April. 

A question then arises whether a declaration made after the loss was of 
any effect even if made in good faith. It was argued that there was no need 
to make any declaration at all. Mr. Justice Scott held that where certain goods 
on board a particular ship bad been appropriated by the vendor, the clause 
applied even though such appropriation had not been communicated to the 
purchaser; and in the particular case before him he held, on [IM] the evidence, 
that there had been such an appropriation. It is unnecessary for me to express 
an opinion on the correctness or otherwise of this view, for in the present case 
there is no evidence at all to show any appropriation of any coal on board the 
Eastby Abbey " to the purposes of this contract until the declaration of the 
25tb or 27th April. To contend that without proof of any appropriation at all 
the clause could be applied, would be to ignore the definite article " the ’’ prefixed 
in the contract to the word " ship.’’ It would be equivalent to arguing that, 
on the loss of any ship being proved, the vendor was entitled to treat the con¬ 
tract as void, but this would be an absurd result, certainly not intended by the 
parties. The article “ the " clearly shows that the lost ship means the ship 
specified, or, in other words, the ship carrying the coals which the vendor in¬ 
tends to deliver to the purchaser, and, therefore, there most be proof at least of 
his intention having been formed either before tbe ship was lost, or at any rate 
before he knew of tbe loss. To have to form an opinion on an uncommuni- 
cated intention, as seems to be necessary in certain cases under Mr. Justice 
Scott’s decision, is difficult and may lead to considerable uncertainty; but, as 
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I said before, it is unneoessary for me in this ease to express an opinion ou the 
oorreotness or otherwise of the proposition that a declaration of the ship’s 
name to the other party is not essential. Suffice it to say that the decision 
does not seem to have led to any modification of the form of contract. If the 
parties to these contracts now desire to make the matter clear they can easily 
do so by adding to the clause the words " Provided the name of the ship is 
communicaced by the vendor to the purchaser before the loss is known in 
Bombay.” 

The question whether the appropriation of the coal to the contract must 
be made not before the loss is known, but before it actually occurs, is one of 
some difficulty. But as the contract is at present worded, it seems to me, in 
the absence of all proof of mercantile practice affecting the construction, that 
.thewords "the ship ” most mean a specified ship carrying coals to Bombay, 
and that no ship comes within that category which has not been specified 
before the loss. If no appropriation of coal in a particular ship has been made 
before that ship has sunk, or [197] become incapable of conveying her 
cargo to Bombay, it is difficult, to my mind, to describe that ship as “ the 
ship” carrying appropriated coals to Bombay when as a matter of tact it was 
never for a single moment of its existence so employed. I am inclined to 
think, therefore, that the appropriation of coals by the declaration of the ship, 
whether on the ?5tb or 27th of April, was useless. It did not render the 
"Eastby Abbey ” that was lost on the 16th " the ship ” within the meaning of 
the contract, and, therefore, the clause had no application. 

If this opinion be correct, the question whether the defendant declared the 
ship before he heard the report of its loss becomes immaterial; but as it is 
possible that a different view may prevail it is better that I should express my 
opinion on the evidence as to the time of the declaration. 

As the defendant seeks to apply the clause, the burden of proving the facts 
which render it applicable is on him. Assuming that a declaration or appro¬ 
priation made bond fide in ignorance of the loss of the ship is valid, it is for 
the defendant to show that such ignorance existed. The letter dated the 25th 
April (Exhibit Cl) is the first evidence of any appropriation of coals ex “ Eastby 
Abbey ” for the purposes of the contract: and it is for him to prove that 
it was w/itten before the report of the loss reached him. He swears that he 
wrote the letter on the 25th and brings forward his letter-book to corroborate 
•bis statement. The peon Keshav is called to prove that the letter was taken 
that afternoon to plaintiff’s office and refused. The clerk Narayan says he 
remembers Keshav bringing back the letter. On the other hand, the deceased 
plaintiff's son Gowasji Dadabhai, his clerk Pherozshah and another clerk 
Dadabhai all swear that the office was open till 6 P.m. on Saturday, and 
that DO letter was refused. It is difficult to see why any letter should have 
been refused on Saturday when there was no rumour of the loss of the 
" Eastby Abbey.” 

The letter-book relied on is not conclusive, for it is not satisfactorily 
proved that any one of the four letters numbered 398, 399, 400 and 401 in 
that book was delivered on Saturday. Messrs. Killick Nixon’s clerk unfortu¬ 
nately cannot say on which [198] day No. 399 was delivered. Letters 
398, 400 and 401 were all declarations ex " Eastl-y Abbey ” considerably in 
excess of the coals then owned by the defendant in that vessel. Of course 
the defendant might subsequently have bought sufficient quantity to meet his 
contracts, but the circumstance is suggestive, especially as Ambalal, to whom 
letter No. 400 was addressed also declaring the “ Eastby Abbey,” swears 
that letter was not delivered till the 27th—a statement corroborated by his 
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■oUdbor’s letter of the asth. It is not likely that there wm ooUttiion at that 
time between Ambalal and the plaintiff, and it is extraordinary that both shonld 
have repudiated the deolaration on similar grounds if there was not good 
reason for their doing so. A good deal of argument was based on the faot of 
pencil initials in-^tbe delivery book being below Pberozshah's red*ink initials { 
but as letter C was admitte^y not accepted in plaintiff’s office till the 27th, I 
do not see that the circumstance is of much importance. 

On the whole, looking to the suspicious nature of the circumstances and 
the impossibility of explaining satisfactorily why the letter Exhibit 01 should 
have been refus^ in plaintiff’s office on the 25ch, 1 do not think it is established 
beyond reasonable doubt that the letter was written before the 27th or in 
ignorance of the reported loss of the " Eastby Abbey *’ which afterwards turned 
out to be true. It is accordingly not proved to have been a deolaration made 
in good faith and cannot, therefore, be treated as effective, even supposing that 
if BO made after the actual loss of the ship, it would have brought the case 
within the meaning of the clause. 

As the damages are not disputed, the plaintiff will get a' decree for 
Bs, 3,455-7-9, with interest thereon at 9 per cent, per annum from 30th April 
1B96, till to-day and costs of the suit; excepting his costs of the commission to 
England, which was the result of his unwillingness to admit the loss of the ship 
notwithstanding his averment in the plaint and the information furnished in 
the numbers which he put in of Lloyd’s shipping index in which aU the material 
facts ware sufficiently stated. Interest on judgment at 6 per cant. 

Attorneys for Plaintiff:—Messrs. Payne, Gilbert and Sayani. 

Attorneys for Defendant:—Messrs. Hemming and Peace. 


tl99] APPELLATE CIVIL. 

The 13th April, 1S96. 

Presbni: 

Sir C. Parran, Kt., Chief Justice, and Mr. Justice Fulton. 


Mahableshvar Fondba.(Original Defendant No. 2) Appellant 

veraus 

Durgabsi and others.(Original Plaintiffs and Defendant No. 1) 


Bespondents.* 

Hindu law — Adoption—Adoption by widow—Motives of widow in 
adopting—Adoption from oorrupt motives — Presumption. 

‘ In Bombay, according to the authorities, if it can be predicated of an adoption by a 
widow (in a case where the consent of the husband’s kinsmen is not requited) that-the 
cocemony has been performed, not as a religious duty, but from sinful and oorrupt motives, 
it is on that account invalid, and the authorities appear to impose upon the Court the duty of 
inquiring into the motives of the adopting widow where her motives are oalled in quastion. 
Whether the presumption that an adopting widow has performed her duty from proper motives 

* Second Appeal, No, 754 of 1894. 
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ooght or ought not to he deemed an irrebuttable presumption, is a question which still remains 
to be jodioially decided, 

The faot that the motives of the widow were of a mixed character is not sufficient to 
rebut the presumption— PaM Vandravan v. Patel ManUal, 16 Bom., 666. 

The faot that the widow has made terms for herself with the father of the boy to be 
adopted, or that she has solicited a boy whose father will be likely to accede to her wishes, is 
not sufficient to render the adoption invalid—Bhasba v. Indar, 16 Oal., 566; OhUko 

V. Janaki, 11 Bom. H. 0. Bep., 199. 

Where a widow had adopted a son, and it was found by the Courts that unless she had 
been assured by the father and guardian cf the adopted boy that she would receive Bs. 4,000 
she would not have adopted him, but it was not found that she had not the special benefit 
of her husband in view when she made the adoption. 

HM, that the presumption that she made the adoption from motives of duty was not 
rebutted, and that presumption should bo allowed to prevail. 

Second appeal from the decision of E. H. Mosoardi, District Judge of Kanara, 
reversing the decree of Bao Bahadur Gangadhar V. Limaye, First Class 
Subordinate Judge of Earwar. 

One Mangesh Purshotam, a separated Hindu, died on the 18th September 
1878, leaving a widow Parvatibai (defendant No. 1), but without issue. 
Parvatibai subseqfbently adopted one Mahableshvar Fondba (defendant No. 2). 

[800] The plaintiffs, who were the sisters of Mangesh, brought this 
suit to have the adoption declared invalid, alleging that it had been made from 
corrupt motives; that they (the plaintiffs) were the reversionary heirs of Mangesh 
next after his widow Parvatibai; and that, in order to prevent them from 
succeeding to the property, Parvatibai in collusion with the guardian of Maha- 
blrahvar bad agreed to make the adoption, and that the guardian had agreed to 
pay her the sum of Bs. 4,000 for doing so. 

The defendant denied the allegation of the plaintiffs. 

The Subordinate Judge found that the adoption of defendant No. 2 was 
not opposed to Hindu law; that he was not adopted by Parvatibai solely 
in consideration of Bs. 4,000 received by her as alleged, and that the adoption 
was not invalid. He, therefore, dismissed the suit. 

On appeal by the plaintiffs, the Judge reversed the decree and declared 
that the adoption of Mabablesbyar (defendant No. 2) by Parvatibai (defendant 
No. 1) was illegal and invalid, because it was made from a corrupt motive. 

Mahableshvar (defendant No. 2) preferred a second appeal. 

Lang (Advocate-General with Ohamsham N. Na4kami), appeared for the 
Appellant (Defendant No. 2). 

Mehta (with Chimanlal H. Setalvad), appeared for the Bespondents (Plaint¬ 
iffs and Defendant No. 1). 

Faraan, C. J.:—^This appeal involves the consideration of a question of 
some importance upon the law of adoption amongst Hindus 

The plaintiffs, who are the sisters and next reversionary heirs of one 
Mangesh Purshotam, deceased, sued to have it declared that the alleged adoption 
of the defendant Mahableshvar by Parvatibai, the widow of Mang^h, is invalid. 
The /oeftim of the adoption is not disputed. The objection to the adoption 
whioh is relied upon is that the guardian and natural father of the boy taken 
in adoption bad agreed to pay the adopting mother Parvatibai Be. 4,000 after 
the adoption should have taken place. 

The. following issue was raised by the Subordinate Judge upon this part of 
the ease:—“Was the defendant No. 2 (Mahablesh-[80l]var) adopted by 
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the defendant No. 1 (Parvatibai) in oonsideration of Bs. 4,000 reoeived by her 
as alleged ?” 

The payment of the Ba. 4,000 to Parvatibai was admitted. The Subordinate 
Judge considers that it was paid by Fondba, the father of Mahableshvar, after 
the adoption, but that the expectation of the payment exercised a very powerful 
influence on Parvatibai in inducing her to make the adoption. The Subordinate 
Judge considers that she felt herself unable to manage the property, was badly 
served by those to whom she entrusted the management, and was continually 
being thwarted by the kinsmen of her husband ; that she was desirous of going 
on a pilgrimage and performing acts of dharma, and that the offer of Pondba to 
give his son in adoption and to provide her with means of living the life she 
desired, offered a ready escape from her position. She wished to secure freedom 
from secular cares and the money required for certain spiritual purposes. " It 
is conceivable," says the Subordinate Judge, “ that a woman whose line of 
action was thus dictated by prudence and piety should have easily realized the 
two-fold advantage of Fond’s proposal, which, as the proverb goes, had the 
potency of giving her two eyes when she was seeking only for one." The 
Subordinate Judge upheld the validity of the adoption. 

The District Judge raised the following issues, viz .;—" (2) Was the 
adoption made solely as a means of acquiring Bs. 4,000 ? ” and " (3) Is the 
adoption invalid ? " After discussing the evidence he says :— 

“On tbo whole, therefore, I come to the same oonclnsion as the Subordinate Judge, vie., 
that the Bs. 4,000 was paid to defendant No. 1 or at any rate promised to her as an induce* 
ment to take defendant No. 2 in adoption, and that she adopted him in consideration of such 
payment or promise of payment, and that but for such payment or promise she would not 
have adopted him. Whether the paymeitt formed the solo consideration for the adoption, or 
whether she also bad the spiritual benefit of her deceased husband in view, it is not easy to 
say, but I altogether dissent from the theory of the lowor Court that she must be to have 
adopted him from religious motives, because nominally the money was to be devoted to the 
payment of alleged debts due by the e.stato, and to religious purposes. I do not consider it 
proved that a single rupee of tbo amount was devoted to any but seoulat purposes, and without 
balieving the evidonoe of 48, [309] I do not believe, in the absence of better proof than 
Fondba's word, that any of the money was spent in paying nil debts.” 

He found on the issues " (2) it is not proved that the adoption was made 
solely as a means of acquiring Bs. 4,000; " and " (3) the adoption is invalid, 
because it was made from a corrupt motive." 

The result would, therefore, appear to be that mixed motives of various 
kinds impossible to fathom operated upon the mind of this lady, who appears 
to be of a religious turn of mind and inapt for the duties of an ordinary mundane 
life, and induced her to make the adoption, but that she would not have made 
it bad she not received the Bs. 4,000 for her own purposes. Is this in law 
sufficient to invalidate the adoption ? It is, we believe, the first oooasion which 
has come before this Court in which an adoption has been set aside on such 
grounds. It must be at once manifest that, if the view of the District Judge 
is correct, the Court in every case of disputed adoption may be led into abstruse 
'ethical discussions as to the motives which induce a Hindu widow to adopt, 
and the validity or invalidity of such an adoption will depend upon a oonsidera* 
tion, not of facts, but of the feelings, which actuate the Hindu female mind at 
the time of adoption—feelings, which, even'if truthful, she would herself probably 
be unable to define. In almost every case of adoption a widow in possession 
of the estate of her husband must have internal struggles of mind whether she 
will relinquish it by adopting a son, or retain it by remaining sonless. If the 
Voertainty of not being left without the means of support or dependent.upon the 
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oaprioe of the adopted boy turns the scale, is the adoption to be set aside be¬ 
cause she was partially influenced by a consideration of her own future well¬ 
being ? The problon is a difficult one for a Court of justice to solve. The task 
would seem to be better fitted for a Court of conscience. 

The basis upon which the law upon this subject is founded is the following 
passage in the judgment of the Privy Council in the Bamnad Case, 12 M. I. A., 
897. The question which their Lordships there had to consider was what 
assent of kinsmen was requisite to [208] validate an adoption by a widow 
in the Dravida Country where there was no father-in-law in existence. Their 
Lordships say : “ It is not easy to lay down an inflexible rule for the case in 
which no father-in-law is in existence. Every such case must depend upon 
the circumstances of the family. All that can be said is that there must be such 
evidence of the assent of kinsmen as suffices to show that the act is done by 
the widow in the proper and bond fide performance of a religious duty and 
neither capriciously not from a corrupt motive. In this case no issue raises 
the question that the consents were purchased, and not bond fide obtained. The 
rights of an adopted son are not prejudiced by any unauthorized alienation by 
the widow, which precedes the adoption which she makes; and though gifts 
improperly made to procure assent might be powerful evidence to show no 
adoption needed^ they do not in themselves go to the root of the legality of an 
adoption.” In subsequently considering this passage in Rajah Vellanki Venkata 
V. Venkata Rama, L. B., 4 I. A., p. 14. their Lordships, after observing that the 
evidence required was not of the widow’s motives but of the assent of the 
kinsmen, say ; “ Their Lordships think it would be very dangerous to introduce 
into the consideration of these cases of adoption nice questions as to the 
particular motives operating on the mind of the widow, and that all which this 
Committee in the former case intended to lay down was, that there should be 
such proof of assent on the part of the sapindas as should he sufficient to sup¬ 
port the inference that the adoption was made by the widow, not from 
capricious or corrupt motives, or in order to defeat the interests of this or that 
sapinda, but upon a fair consideration by what may be called a family council, 
of the expediency of substituting an heir by adoption to the deceased husband. 
If that be so, there seems to be every reason to suppose that in the present 
case tbsre was such a consideration, both on the part of the widow 
and on the part of the sapindas; and their Lordships think that in such a 
case it must be presumed that she acted from the proper motives which ought 
to actuate a Hindu female, and that, at all events, such presumption should be 
made until the contrary is shown.” 

Mr. Mayne (Hindu Law, PI. 116) commenting on this passage thinks that 
even now it is not quite clear whether their Lord-[204]ships are of opinion 
that a widow’s motives in making an adoption, provided she has received the 
assent of sapindas given bond fide to the adoption, are material. His view, 
however, is that the Judicial Committee did not mean to lay down that such 
evidence would be material or admissible. To us it appears that their Lordships, 
feeling how dangerous it would be to introduce into the considerations of cases 
of adoption nice questions as to the particular motives operating on the mind 
of the widow, have pointed out that the Bamnad Case did not decide that such 
motives would be material, and have not themselves expressed any opinion upon 
the question. Their guarded language at the end of the passage which we have 
quoted leaves the question absolutely open. We have not, therefore, the 
advantage of knowing what conclusion the ultimate tribunal will arrive at upon 
it when it comes in a concrete form before them. 

^ming to the decisions of this Court we find that in Bakhmabai v. Badha- 
bai, 5 Bom. H. C. Bep., 181 at. p. 191, A. C. J., it was decided that in the Maratha 
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ooantry a Hindu widow may adopt without the permissipn of her huehand and 
without the oonsent of his kiudred if (horrowing the language of the Privy 
Oounoil in the Bamnad Case) " the aot is done by her in the proper and bond fide 
performance of a religious duty and neither capriciously nor from a oormpt 
motive.’* The result of this decision is referred to and its terms are repeat^ 
in Bhagvandas v. Bajmal, 10 Bom. H. C. Bep., 241 at p. 267, without comment, 
and is again referred to in Narayan Babaji v. Nana Manokar, 7 Bom. H. 0. 
Bep., 163 at p. 172, A. C. J., and again in Bamji v. Ohatnau, I. L. B., 6 Bom., 
498 at p. 601. 

The first attempt to be found in the reports of this Court to apply 
the qualification of a widow's power to adopt, and to upset the adoption on the 
ground of the widow's motive in making it, is to be found in Vithoba v. Bapu, 
I. L. B., 16 Bom., 110. That was the case of an undivided family. It was 
almost admitted that the widow's motives in adopting were malicious, but as 
she had without deceit obtained the oonsent of the head of the family to the 
adoption it was upheld. Patel Vandramn v. Patel Manilal, I. L. B., 16 Bom., 
566, was the case of a divided estate vested in the widow. It was alleged 
[208] that her motives in making the adoption were corrupt and oaptioions. 
The Chief Justice, Sir Charles Sarobnt, after referring to the dictum in the 
Bamnad Case already quoted and its qualification by the Privy Council in the 
later case, and adopting Mr. Mayne's view of the result of these decisions, says: 
" Where, however, the assent of sapindas is not required, as in this Presidency 
where the family is divided, then there will be only the ordinary presumption 
that the widow has performed a duty from proper motives, and the onus lies 
heavily on him who seeks to set aside the adoption on the ground of oormpt 
motive." His Lordship then-reviewed the evidence as to motive and came to 
the conclusion that although it was probable * * * that the widow acted 

from mixed motives there was no sufficient evidence that she acted from 
corrapt or malicious motives such as would invalidate the adoption. 

Such is the state of the authorities upon this difficult question. They 
doubtless assume that if it can be predicated of an adoption by a widow (in a 
case where the oonsent of the husband's kinsmen is not required) that the 
ceremony has been gone through not in the performance of a religions duty 
but from sinful and corrupt motives, it is on that account invalid; and they 
appear to impose upon the Court the duty of inquiring into the motives of 
such adopting widow where her motives are called in question. Whether the 
presumption that an adopting widow has performed her duty from proper 
motives ought or ought not to be deemed to be an irrebuttable presumption, is 
a questiou which still remains to be judicially decided. It is unnecessary for 
us, we think, to consider it in the present case. 

As to the nature of the evidence which will rebut the presumption that 
the aot of adoption has 'oeen performed as a duty, there is but little authority 
to guide us. The judgment in Patel Vandraean v. Patel Manilal (sttpra) 
establishes that the fact of the motives being of a mixed character is not 
sufficient to rebut the presumption. It appears also to be clear that the 
'widow’s making terms for herself with the father of the boy to be adopted, or 
selecting a boy whose father will be likely to accede to her wishes, is not 
sufficient to render the adoption fraudulent or [206] to establish that it has 
been made for a corrupt purpose or for a purpose foreign to the real object ci 
adoption— Bhasba v. Jr^ar, I. L. B., 16 (lal., 666, and Chilho v. Janaki, 
11 Bom. H. C. Bep., 199. That is, however, what the evidence in this ease in 
the judgment of the District Judge establishes. He finds that unless she bad 
<^0 assured that she would have received the Be. 4,(X)0 she would not have 
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adopted Fondba’e eon—poasibly (it may be) would not have adopted at all; 
but be does not find that she had not the spiritual benefit of her deoeaned 
hnaband in view when she made the adoption. The presumptioo that she 
made the adoption from motives of duty is not, therefore, rebutted, and that 
presumption should, in our opinion, have been allowed to prev&il, 

We reverse the decree of the District Court and restore that of the' 
Subordinate Judge, with costs throughout on respondents. 

Deeree reversed. 

MOIEB. 

{ The mobivaa in edoption are irrelevant:—(1896) 22 Bom., 206 ; (1899) 23 Bom., 789 ; 
(1906) 29 Mad., 161.] 


[II Bom. IN] 

APPELLATE CIVIL. 


The IHth July, 1896. 

Present: 

Mr. Justice Parsons, and Mr. Justice Banade. 

Bhimawa and others.(Original Defendants) Appellants 

versus 

Sangawa.(Original Plaintiff) Bespondent.* 


Hindu law — Adoption—Motive in adopting—Adoption made by a widow to 

defeat the claim of her eo’widow to a share in her husband’s estate — 

Validity of such adoption. 

An adoption made by a Hindu widow is not invalid merely because it is made with the 
object of defeating the claim of a oo-widow to a share iu her husband's property. 

Second appeal from the decision of B. Knight, Assistant Judge, F. P., at 
Bijapur. 

Suit to set aside an adoption. 

One Bamangavda died in 1886, leaving three childless widows, Hanmawa, 
Bhimawa and Sangawa. 

On the 27tb June 1890, Sangawa applied for leave to sue as a pauper to 
recover her share of her husband’s estate. 

f207] On the 23rd October 1890, pending this application Bhimawa with 
tbe consent of the eldest widow Hanmawa, took Bhiroapa in adoption. 

On the 3rd January 1891, Sangawa’s application for leave to sue as a 
pauper was granted, and registered as a plaint. 

Bhimapa was added as a party to the suit, and an issue was raised,— 
whether his adoption was valid. 

On this issue the Subordinate Judge hold that the adoption was valid, 
though it was made with the object of defeating Sangawa's right to obtain a 
third share of her husband’s estate. Sangawa’s sui^ was. therefore, dismissed. 

On appeal the Assistant Judge reversed the decree of the Subordinate 
Judge and awarded tbe plaintiff’s fSangawa’s) claim. He held that the 
adoption of Bhimapa was invalid on the ground that it was made from corrupt 
and malicious motives, with the manifest object of defeating the plaintiff’s 

• * Saoond Appeal, No. 706 of 1895. 
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claim for partition of her husband’s property. The following extract from hie 
judgment gives bis reasons r— 

“ Taking all these oircumstanccs togethet we see that defendant No. 2 did not think of 
adopting a son until plaintiff began to press her claim ; that she opposed her appiioation for 
permission to sue in formd pauperis ; that as soon as that permission was obtained, she 
hurriedly alienated nearly the whole of the joint property; that she speedily married the adopt¬ 
ed son to a near relative of her ; that the adoption-deed contains gratuitous and palpable 
lies introduced with the obvious design of fortifying the adoption ; that a similar design is 
in the construction of the mortgage-deeds ; and that the application of the money derived 
from the mortgages is not satisfactorily proved. If facts can speak, these facts unhesitatingly 
testify to the corruption of defendant No. 2*s motives. The Subordinate Judge, while sus- 
pooting that the adoption was made from corrupt and malicious motives, thought that it was 
not clearly enough established to warrant him in setting aside the deed. I differ from him 
in his view of the strength of the inferences suggested. For acting on the presumption that 
defendant No. 2 was actuated by proper and laudable motives, 1 am wholly unable to account 
for her actions. Coincidences are very well in their own way, but multiplication is fatal 
to them. On the first issue, 1, therefore, find that the adoption is proved, but that it is 
not valid.’ 

Against this decision the defendants appealed to the High Court. 

Maopheraon (with M. B. Chaubal), for Appellants. 

[208] Branaon (with B. A. Bhageat), for Bespondent. 

The following authorities were referred to in argument:— Patel Vandra- 
van Jekisan v- Patel Manilal Chunilal, I. L. B., 15 Bom., 565 ; Vithoba v. 
Bapu, 1. L. B., 15 Bom., 110; Collector of Madura v. Moottoo Bamalinga, 12 
M. I. A., 397 ; Bakhmabat v. Badhabai, 5 Bom. H. 0. Bep., 181, A. 0. J.; 
Mahableshvar v. Durgabai, Ante p. 199; Sri Baghunadfia v. Sri Broaio Kiahoro, 
L. B., 3,1. A., 154. 

Parsons, J. The faces of this case are not disputed. Bamangavda died 
childless in or about the year 1886, leaving three widows, 1 Hanmawa, 

' 2 Bhimawa (defendant No. 2), and 3 Sangawa (plaintiff). He bad not prohibited 
his widows from adopting a son to him. In 1887 Hanmawa consented to the 
adoption by Bhimawa of any one she would like to adopt (Exhibit 92). On 
the 27th June 1890, Sangawa applied for leave to sue as a pauper to obtain 
her share of her husband’s estate. The application was enquired into and was 
ordered to be registered as a plaint on the 3rd January 1891. On the 23rd 
October 1890, Bhimawa took Bhimapa (defendant No. 7) in adoption. The 
Court of First Instance thought that the adoption was made with the object of 
not allowing the immoveable property of her husband to the extent of a third 
to go into the hands of Sangawa, but found that there was no corrupt motive 
for the adoption, and held it valid. The appellate Court found that the 
adoption was made from corrupt and malicious motives, and, therefore, held 
that it was not valid. The corrupt and malicious motives by which the 
Assistant Judge found that Bhimawa was actuated were, as clearly appears from 
his judgment, nothing more than a desire to defeat the olaim of Sangawa to a 
share in her husband’s property. 

< The point of law. before us is whether an adoption effected with that 
motive is invalid. In determining that point we have been very greatly 
assisted by the able and exhaustive judgment of the Chief Justice in Media- 
bleshvar v. Durgabai, Ante p. 199. It is clearly laid down in that judgment 
that an adoption to be invalid must be shown to have been made from 
■sinful and corrupt motives, and not in the performance of a religious duty. 
Bead in connection with the cases cited, that must mean that the widowsnust 
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[200] be shown to have acted witb an utter disregard for the spiritual benefit 
of her deceased husband and solely for her own self-interests and her own future 
well-being. Suoh a motive would be material. Cases may no doubt arise in 
which that motive may be capable of proof, but it is impossible to say that the 
present falls within that category. The immediate and necessary effect of any 
adoption by Bhimawa would be to divest Sangawa of her estate. To take 
effect for cause or motive as the Assistant Judge has done would be to place a 
bar upon Bhimawa’s ever exercising the right of adoption that she possessed. 
Suoh a motive is clearly immaterial. 

If the Assistant Judge had found that Bhimawa had adopted capriciously, 
corruptly, and with an utter disregard of her husband’s spiritual benefit, we 
might then have bad to inquire whether under the law in force in this Presidency 
these motives were in any way material. We need not do that nov/, for taking 
his finding as it stands, it merely amounts to a finding that Bhimawa intended 
to do exactly what she had a perfect right to do at any time she chose, namely, 
adopt a son and so divest Sangawa of her inheritance. He does not find that 
the assent of Hanmawa was in any way tainted, or that Bhimawa herself 
gained anything by the adoption, or that she was not acting from motives of 
duty. We cannot, therefore, agree with him in holding the adoption invalid, 
and we reverse his decree, and restore that of the Subordinate Judge with costs 
in this and Lower Appellate Court on the respondent. 

Banade, J. :—The Assistant Judge in this case has held that the faotum 
of adoption was proved, but he set it aside on the ground that it was invalid by 
reason of its having been effected from corrupt and malicious motives. The 
respondent, original plaintiff, was the youngest of three widows, and it was 
found in this case that the appellant No. 1, the second widow, with the assent 
of the eldest widow, adopted appellant No. 4 after the respondent had insti¬ 
tuted proceedings in formd pauperis to obtain a partition of her share. It has 
been further found that this adoption was effected to defeat the respondent’s 
claim. From this circumstance, as also from the delay of four years allowed 
to intervene, and the registration of the adoption-deed and of other [210] docu¬ 
ments (executed by appellants Nos. 1 and 4, mortgaging and otherwise aliena¬ 
ting without proper consideration the family property to the other appellants) 
on the same day that respondent’s application to sue as a pauper was granted, 
and the marriage of appellant No. 4 to a near relation of appellant No. 1, the 
Assistant Judge has inferred that the motives which prompted appellant No. 1 
to adopt appellant No. 4 were corrupt and malicious, and that she was not 
actuated by a doe sense of pure religious duty. 

We may at once dispose of the alleged acts of waste and improvidence, 
and the suspicions about the marriage, and the registration of the adoption- 
deed. They have no bearing either way, as they are subsequent in date to the 
adoption, which took place in October 1H90, while the documents wore all 
executed in January 1891, and the marriage took place in March 1891. The 
rights of the parties inter se cannot be seriously affected by these subsequent 
acts, and they may, therefore, be safely left out of account, except as indirect 
corroborations of the original motive which dictated the adoption. 

Thera can be no doubt, on the facts found, that the adoption was effected 
with a view to defeat the respondent's claim for partition, and we have, there¬ 
fore, to see how far such a motive can be legardcd as sufficiently establishing 
the elements of corruption and malice in a manner to invalidate the adoption. 
-In none of the authorities relied upon by the counsel on both sides, has any 
reference been made to any express ancient texts of Hindu law which bear upon 
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this point. The dootrine is entirely a creation of general equity ae formulated 
in recent judicial decisions. 

The proposition was first laid down in a mliog of the Privy Oonneil in 
the case of The Golleetor of Madura v. Moottoo Bamalinga, 12 M. I. A., 897, 
where it was observed that the evidence about the assent of the kinsmen 
should be such as suffices to show that the act of adoption was done in 
the proper and bond-fide performance of a religions duty, and neither 
eapriciously, nor from corrupt motive. The context, however, shows that thw 
Lordships had chiefly in view the corruption represented by the kinsmen 

f iving their consent from mercenary motives, and not from a bond-fide 
81iJ sense of their duty. It is not alleged in this case that the eldest widow's 
consent was purchased in this way. This decision, therefore, does not support 
the view taken by the Assistant Judge as to the motives of appellant No. 1 
being corrupt. The next case in order of time is that of Bahhmahai v. Badhabai^ 

6 Bom. H. E. Bep., 181, A. C. J. It is of special value as an authority in this 
ease, because the contest there, as here, was between oo'widows, and there was 
considerable delay in making the adoption. The right of the elder widow to 
adopt without the consent of the younger widow, even though such adoption 
deprived her of her own rights, was there upheld, and the Judges further held 
that the interest of the younger widow could not be regarded in the same light 
as that of other members of an undivided family. See also on this point Kethan 
V. Qovind, I. L. B., 9 Bom., 94. This distinction between a co-widow and other 
heirs was re-affirmed in Bamfi v. Ohaman, I. L. B., 6 Bom., 498, and Bupohand 
V. Bakhmabai, 8 Bom. H. C. Bep., 114, A. C. J. In the last of these cases, it 
was held that the younger widow was equally interested with the elder widow 
in securing the husband’s future beatitude, which consideration had no force 
in regard to other heirs, who could not, without their consent, be deprived of 
any rights which may have become vested in them. 

These decisions show that, though the adoption of appellant No. 4 by 
.appellant No. 1 had the effect of defeating the respondent’s rights as co-widow, 
yet as the law gave the power to appellant No. 1, her exercise of that power 
cannot be r^arded as capricious or malicious, merely because she exercised it 
after respondent instituted her suit in formd pauperis. The right of the elder 
widow to exercise her power cannot properly be made dependent upon the con¬ 
sent of the younger co-widow, whose interest would in many cases be opposed 
to its exercise—fihaptthat v. Kalo, P.J. for 1875, p. 45. The exercise of a valid 
power by a properly authorized person cannot be held to be capricious or 
malicious in law soldy because it defeated the expectations oi others. 

In the case of Vithoha v. Bapu, I. L. B., 15 Bom., 110, the adoption was 
admittedly effected pending legal proceedings with a view to defeat £212] those 
proceedings of the rival claimant, and that circumstance was not held sufficient 
to vitiate the adoption on the ground of caprice or malice, when it had been 
made with the assent of the head of the family. The next case reported in the 
same volume—Patel Vandravan Jekisan v. Patel Manilal Okuntlol, I. L. B., 
15 Bom., 565,—further shows that the mere existence of alleged ill-will is not 
by itself sufficient to prove corruption and malice. It was held in this last ease 
that when a widow adopts with the consent of the nearest sapinda, in this case 
the eldest widow, there is a presumption that she has performed the act from 
proper motives, and thq burden of proving corrupt motives lies heavily on the 
other side. This qualification of the rather general terms used in the Batnnad 
Case was made on the authority of two later decisions of their Lordships in 
which the passage was more folly explained— Baghunadhay, Sri BroMO 
Ki^oro, L. B., 3 I. A., 154; Bajah Vellanki Venkata Krishna Bow v. Venkata 
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Bama Lakthmi Nartayya, h. B., 4 I, A.. 1. In the last of these cases, their 
Lordships observed that it would dangerous to introduce into the consideration 
of these adoption cases nice questions as to the particular motives operating on 
the mind of the widow, and that all that their Lordships oqeant to lay down 
was that there should be such evidence of the assent of the nearest sapinda 
as would suffice to prove that the adoption was not made from capricious or 
corrupt motives. When such assent is secured, it must be presumed that the 
widow acted from proper motives until the contrary was shown. 

All these authorities were referred to in a recent decision —Mahabaleahvar 
V. Durgabai, ante p. 199,—passed on 13th April 1896, by the Chief Justice and 
Fulton, J. In that case, the question at issue was approached from the point 
of view of what circumstances most bo proved to show corrupt motives on the 
part of the adopting widow, and it was held that the agreement of the natural 
father to pay Bs. 4,000 to the adopting widow, did not vitiate the adoption, as it 
did not rebut the presumption that she acted from a proper sense of her 
duty towards her husband. In the present case there is no question of 
corruption. The same act [218] of adoption which defeated respondent’s 
rights as a widow was equally prejudicial to the personal interests of the 
appellant No. 1. She might well regard that the breaking up of the 
Jamily by partition was undesirable. The eldest widow’s claims were some* 
how settled, and her assent was secured to the adoption several years before 
the respondent had any open difTerences with appellant No. 1. Coder these 
oircumstances, it is plain that the mere delay in giving effect to the legitimate 
power possessed by her, and her resorting to its exercise when the respondent 
threatened to break up the joint family, would not make the act either 
capricious or malicious, solely because it was effected after the institution of 
the application to sue in forma pauperis. The presumption in favour of the bona 
/idea of the act would not be rebutted by this circumstance, or by the subse* 
quent acts of alleged waste. 

For these reasons we reverse the decree of the Assistant Judge, and 
restore that of the Subordinate Judge with costs on respondent. 

Decree reversed. 


NOTES. 

[This was followed in (1905) 2H Mad.. 315 ; (1896) 22 Bom., 658 ; (1899) 23 Bom., 789.] 
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APPELLATE CIVIL. 


The 17th April, J896. 

Present: 

Sib C. Farban, Et., Chief Justice, and Mr. Justice Fulton. 

Chunilal Premji Marwadi and others.(Original Plaintiffs) Appellants 

versus 

Bamchandra and others.(Original Defendants) Bespondents.* 

Eegiatrodiom—Regiatiation Aet [111 of 1877), Sec. 50 — Notice—Begiatraiion 
ia notice only of registered doeumenta, not of unregistered doouments under 
urhioh holders of registered doeumenta derive their title — Priority. 

The plaintiffs sued to teoovet poBsaBsion from the defendantB of oertain land which they 
had purobaaed from one Ban by a registered deed of sale dated the 32nd Augnst 1883. 

* Second Appeal, No. 661 of 1896. 
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Ran had been given the land by one Qariohand by a registered deed of gift dated 16th 
November 1881. 

Hariohand however, bad purobaeod the land from one Vithoba on the 22ad Match 1876, 
and the deed of conveyance to him of that date was not registered. 

[214] On the 2nd April 1894, the sons of Vithoba (defendants Nos. 1 and 2) sold the 
land to the third defendant by a deed of that date which was duly registered. 

The third defendant oontended that the plaintiffs* title depended on the unregistered 
deed of the 23rd March 1876, executed by Vithoba (father of hie vendors), and that bis 
(defendant’s) purchase by registered deed dated 2nd April 1894, had priority. 

Held, that the plaintiffs’ claim must be dismissed. They were mere strangers to the 
land, unless they could rely on the unregistered oonveyance by Vithoba to Hariohand of the 
2Srd March 1876, but this oonveyance had no effect when brought into competition with the 
registered oonveyance to the third defendant of the 2nd April 1894. 

Though the register is notice of registered documents it is not notice of unregistered 
dooumeats under which holders of registered documents derive title. 

Second appeal frona the decision of Arthur H. Unwin, District Judge of Nasik, 
confirming the decree of the Subordinate Judge of Malegaon. 

Suit for possession of land. The plaintitTs had bought the land in question 
from one Ban on the 22ad August 1882, by a registered deed of conveyance. 

Ban had been given the land by one Hariohand and had a registered deed 
of gift from him dated the 15th November 1881. 

Hariohand, however, had purchased the land from one Vithoba by an 
unregistered deed dated the 23rd March 1876. 

The first and second defendants were the sons of Vithoba and they sold 
the land to the third defendant by a registered deed dated 2nd April 1894. 

The third defendant contended that the plaintiffs’ title ultimately rested on 
the unregistered deed of the 23rd March 1876, executed by Vithoba (the father 
of his vendors) and that his (the third defendant’s) registered deed of 2Dd 
April 1894, had priority to that previous unregistered deed of March 1876. 

The Subordinate Judge held that, under section 50 of the Begistration Act, 
the registered sale-deed of defendant No. 3 (Exhibit 46) was entitled to priority 
over the plaintiffs’ unregistered title-deed (Exhibit 29). He, therefore, dismissed 
the suit. 

On appeal by the plaintiffs the Judge confirmed the decree. 

The plaintiffs preferred a second appeal. 

[2181 Daji A. Khare, for the Appellants (Plaintiffs). 

Oovardhanram M. Tripathi, for the Bespondents (Defendants). 

Farran, C. J. :—We confirm the decree of the District Judge in this case 
on the ground that the registered deed dated 2nd April 1894, (Exhibit 46) 
executed by Vithoba’s sons in favour of the defendant No. 3 under section 50 
of the Begistration Act (III of 1877) takes effect as regards the property com¬ 
prised therein, being the property in suit, against the unregistered conveyanbe 
dated 23rd March 1876, (Exhibit 29) by Vithoba in favour of Hariohand, who 
by deed of gift on the 15th November 1881, (Exhibit 32) gave the property to 
Ban, who sold it by deed dated 22nd August 1882, (Exhibit 36) to the plaintiff. 

It is contended that the deeds of 2nd April 1894, and 23rd March 1876, 
Exhibit 46 and Exhibit 29, do not come into competition, as the former was 
executed by the father Vithoba, and tbe latter was executed by his sons and 
heirs. The contention ought not to prevail. The title of Vithoba descended 
upon his sons, and it is the same title which is conveyed by both documents. 
That is sufficient —Makandas v. Shankardas, 12 Bom. H. 0. Bep., 241. 
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16 is on this argued that the roistered doouments, dated respectively 16th 
November 1881, and 22Dd August 1882, ESxhibit 32 and Exhibit 36, come into 
competition with, and being prior in date to the deed of 2ad April 1894, 
Exhibit 46, take precedence over it. We do not think that is so. The plain¬ 
tiff and his grantors are mere strangers to the land, unless tfbey can rely upon 
the unregistered conveyance by Vithoba to Harichand in March 1876, Exhibit 
29 : but this conveyance, as we have stated, does not take effect upon the 
property when brought into competition witli the registered conveyance of April 
1894, Exhibit 46. The grantees of Harichand stand in his shoes, and if he 
could not succeed against the defendant No. 3, neitherr we think, can they. 

As to the argument based upon the law as to notice laid down in Dundaya 
V. Chenbaaapa, 1. L. B., 9 Bom., 427, that the defendant No. 3 bad notice 
through the registered documents of November 1881, and August 1882, Exhibit 
32 and Exhibit 36, of the unregistered document of March 1H76, Exhibit 29, 
it is ingenious, but, we think, on-[216]souad. The register may be notice, and 
in most cases under the rulings of this Court doubtless is, of the registered 
doouments which it contains, hut it would be pushiug the doctrine of construc¬ 
tive notice beyond ail bounds to hold that it is notice of the unregistered 
doouments under which the holders of registered documents derive their title. 

Lastly, it is contended that the alleged constructive possession of Harichand 
of the premises under the kabulayat. Exhibit 41, gave constructive notice of 
Harichand’s purchase to the defendant No. 3. That kabulayat, however, if 
genuine, was for a year, and expired in 1879, so that as a fact the sons of 
Vithoba were not holding as tenants under it in 1894 ; but even if they were, 
they were in apparent possession, and the constructive possession, which 
would be in Harichand or his grantees by reason of the kabulayat, was not 
possession of such a nature as to be notice to the defendant No. 3 of their 
prior title —Moreshtoar v. Dattu, I. L. B., 12 Bom., 569. 

Decree conffrmed with costs. 

-- Decree eonfirmed. 

NOTES 

[Thin was followed iu (1903)37 Bom., 406; (1902) 37 Bom., 453.] 
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APPELLATE CIVIL. 


The 16th April, 

Present; 

Sib C. Fabb£N, Kt., Chief Justice, and Mb. Justice Fulton. 

Lakshmandas Baghunathdas and others.(Original Plaintiffs) 

Appellants 

versus 

Jugalkishore.(Original Defendant) Bespondent.* 

Trustee —Charity—Suit against de facto manager or trustee by de jure trustees - 
Dismissal of suoh suit as barred by limitation—Subsequent suit against 
same defendant by Advooaie-Qeneral under Section 539 of Civil Procedure 
Code —Sttek suit not affected by first suit—Civil Procedure Code 
(Act XIV of 1882), See. 639 —Bes judicata. 

In 1887 certain persons alleging that they had been app >iiited trustees of a temple and 
its property by its founder Pnrshotam, brought a suit to evict Pursbotam’s son from the 

* Appeal, No. 139 of 1895. 
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premiseB, alleging that he had been theii gumaeta, but that the; bad dismiBBed him and 
that he refused to give up the property. The High Court diamisBed that anit on the ground 
that it was barred by limitation. 

1311] In 1892 the plaintifis brought the present suit with the consent of the Advocate. 
General, under sectian 639 of the Civil Procedure Code (Act XIV of 1882), against the same 
defendant, alleging that after Purshotam'B death the defendant bad entered into posBession 
of the property and for some years had carried out the trusts created by bis father Pursho- 
tarn ; but that latterly he had claimed the property as his own and refused to perform the 
trusts. They prayed that trustees might be appointed and the property made over to such 
trustees. The defendant contended that the plaintiffs in both the suits were the same, vi$., 
persons representing the same ceatvea que truaUnti.*,, the devotees of the temple or the 
general public; that they sued in the same right, and that as the plaintiffs in the former 
suit were held barred byolimitation the plaintiffs in the present suit were also barred. 

Held, that the present suit was not barred. The plaintiffs in the former suit had no general 
warrant, such as is conferred on plaintiffs suing under section 639 of the Civil Procedure 
Code, to represent the public, the objects of the charity. They based their title to sue on 
their particular appointment by Purshotam, and when it was found that they had by limi¬ 
tation lost their rights to the title derived from that appointment they ceased to represent 
the public just as though they had been removed from their office. The de jura managers and 
trustees of a public charity losing their right by limitation to oust the de facto trustee does 
not confer on the latter immunity from suit on the part of the Advocate-General or the temple. 

Appeal from the decision of A. Steward, District Judge of Poona, in Suit 
No. 6 of 1894. 

The plaint-id's sued with the consent of the Advocate-General under 
section 539 of the Civil Procedure Code (Act Xl'V of 1862), alleging {inter alia) 
that one Purslioiam, the father of the defendant, built a temple of Shri Nivdunga 
Vithoba in the city of Poona for the use of the public and assigned certain 
property as a gift in charity for the expenses of the idol and devasthan ; that on 
the 18th December 1859, ho executed a deed of gift which was duly registered, 
and constituted himself trustee for life for the management of the property 
and also appointed trustees for management after his death; that the 
defendant was in possession of the property and neglected to perform the 
duties connected with the idol and devasthan ; that the defendant was dealing 
with the property as owner; that all the trustees appointed by Purshotam 
were dead ; that plaintiff No. 3 was the pujari (worshipper) of the idol and 
that the remaining plaintiffs being its devotees had an interest in the con- 
tinuancet^lS] of the devasthan and of its property. The plaintiffs prayed that 
the property, moveable and immoveable, belonging to the devasthan should be 
handed over to them, or that the Court should appoint other trustees, Ac., Ac. 

The Judge found that the plaintiffs were not entitled to sue under section 
539 of the Civil Procedure Code; that the defendant was in possession of the 
property as owner; and that the claim for his removal, or to recover the pro¬ 
perty from him, was time-barred. He, therefore, dismissed the suit. The 
following is an extract from his judgment;— 

“ The main point for decision in this suit is whether there was a trust as regards the 
poBsessiOB and vahivat of certain properties alleged to have been dedicated by one Purshotam 
Ambaidas to the idol in the temple of Nivdung Vithoba at Poona. Defendant urges that he 
was -the owner of the property. I have declined to take fresh oral evidence on this point, as 
I think that this and all other questions connected with this case oan be decided by a refer¬ 
ence to the judgment of Hr. Fernandez, First Glass Subordinate Judge, which was con¬ 
firmed by the High Court in P. J., page 165, of 1893 (Ap. 86 of 1889). The plaintiffs urge that * 
these judgments are not admissible in evidence, but I would hold, on the contrary, that 
these jodgmants ate admissible as a piece of evidence under section 68 of the Indian Evidence 
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Aet. I would even go furtliar and hold that the decree of Mr. Fernandez, whiob was con¬ 
firmed by the High Court, operates as res judicata between the parties before us, because the 
matter in issue has been directly and substantially in issue in a former suit between parties 
litigating under the same title. The plaintiffs in the former suit called themselves trustees, 
but as no trust was proved, they were not more than devotees of the idol, and that is what 
the present plaintiffs allege themselves to be. In the former case to prove that a trust had 
been created, a deed of gift said to have been passed in June 1859, and a will alleged to have 
been passed about eight years later were produced. Mr. Fernandez held that the deed of gift 
was proved, but had never been acted on, and he held that the will had not been proved. He 
held further that it had not been proved that the property in suit was acquired by Purshotam 
alone without the aid of any ancestral property. On this point their Lordships did not agree 
with him, for they assumed that the property had been self-acquired, and they do not ex¬ 
pressly record any finding on the danpatra or the will. They do not, however, quarrel with 
his decisions on these points, but confirm the decree, from which 1 gather that their opinion 
as to the unreliability of those two documents was the same as that of the Subordinate Judge. 
The judgment of the High Court goes on to say, 'whether the defendant can be regarded, in 
fact, as a trustee for the temple, and can be removed for misoanduct, is not now before the 
Court.’ But I will show to the best of my ability that neither plaintiffs nor defendant were 
trustees for the[Si9]templo,—in fact, there has nevor been any trust. As regards the defendant, 
the judgment in appeal of the High Court decides that the defendant has always been in posses- 
.sionof the property adversely to the Panch over since his father's death. If his possession of 
the property was adverse, he could not have been a trustee. Then as regards the so-called 
Panch, if the judgment of the First Class Subordinate Judge holds good,—and I say that it 
must hold good, as it has been confirmed by the High Court, —the deed of gift was never 
acted on, and the will has never been proved ; therefore, there was no trust as regards them, 
and it is clear that defendant Bapubhai has all along enjoyed the property in his own right 
as owner and not as gumasta, as held by Mr. Fernandoz. I hold, then, that no trust was 
created by Purshotamdas, and that no Panch was appointed by him, and that the son of 
Purshotamdashad vahivat in his own right and nut as gumasta. 1, therefore, decide the 
first point against the plaintiffs and hold that they arc not entitled to sue under section 539, 
G’vil Procedure Code, for the removal of the defendant.” 

Plaintiffs appealed. 

Na-'tndas T. MarpheUta, for the Appellants (Plaintiffs). 

Shamr.iv Vithal, for the Bespondent (Defendant). 

Farran, C. J. :—This is a suit tiled by the plaintiffs with the consent 
of the Advocate-General under section 539 of the Givi) Procedure Code {inter 
alia) to have trustees appointed for the tnauaj^ement of the property specified 
in the plaint—a tenaple and its accessories—and bo have the property made 
over to such trustees. 

Their allegation is that Purshotam, the father of the defendant, validly 
dedicated the propertiy in question to public religious uses, and during his 
lifetime managed the same, and that after hi.s death the defendant, his son, 
entered into possession of it, and that for some time the trusts created by his 
father were recognised and carried out, but that latterly the defendant has 
claimed it as his own, and refused to perform the trusts or allow them to be 
carried out. The plaint specifies various dooumeii'^s and makes other allega¬ 
tions, but the above is its snbstance. 

The District Judge has rejected the claim altogether and dismissed the 
suit without recording evidence, ou the ground that it is ren judicata by the 
decision in Kuptutoami v. Jvgalkiahore, P. J. for 1898, p. 155. That was a 
suit by certain persons alleging that they had been appointed trustees of the 
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charity by Parshotam, and Becking to [220] evict the defendant from the 
premiBes on the ground that he had been appointed by them as their gumasta, 
and that they had dismissed him, and that he refused to give up the property to 
them. The High Court, without specifically finding whether the plaintiffs 
in that suit had been appointed trustees by Purshotam or not, dismissed the 
suit on the ground that their claim to recover possession of tlie property from 
the defendant was barred by limitation. The High Court expressly refrained 
from deciding whether the defendant could be regarded as, in fact, a trustee 
of tbe temple and could, as such, be removed for misconduct. The present 
suit is framed for seeking relief on that footing. It is contended that the 
plaintiffs in the former suit being the trustees appointed after his death by 
Purshotam both by tbe original deed of gift and by his alleged will represented 
the oestues que Irustent the devotees of the temple or tbe general public, and 
that the present plaintiffs also represent the same cestues qua Vmatent, and are, 
therefore, suing in the same right as the trustees in tbe former suit, and that 
thus the parties to the two suits are the same. It is further contended 
that as it was held in the former suit that the claim of the trustees to recover 
the property from the defendant was barred, the claim of the teatuia qua truatent 
to recover the same property must also be barred. What, however, was held 
in the former suit was that the particular plaintiffs in that suit had, by the 
operation of the law of limitation, lost their right (if they had ever possessed one) 
to represent the charity and to evict the defendant. The plaintiffs in that 
suit bad no general warrant such as is conferred on plaintiffs suing under sec* 
tion 539 of the Civil Procedure Code to represent the public as the objects of 
the charity. They based their title to sue on their particular appointment by 
Purshotam, and when it was found that they had by limitation lost their right 
to the title derived from that appointment, they ceased to represent the public 
just as though they had been removed from their ottioe. The dejure managers 
and trustees of a public charity losing their right by limitation to oust tbe de 
faeto trustee does not confer on the latter immunity from suit on the part of 
the Advocate-General or the public. The present suit is not, therefore, we 
think, barred by the proceedings in the former suit. 

[221] The District Judge by an elaborate process of reasoning based 
upon the findings of the Subordinate Judge has arrived at the conclusion that 
it must be held that the judgment of the High Court decides more than is 
above set out, hut when an appellate Court dismisses a suit on the ground of 
its being barred by tbe law of limitation it must be taken that the merits of 
the suit are not dealt with even though the decree of the lower Courtis 
formally confirmed. 

It is objected that tbe relief sought in this suit is not within the provi¬ 
sion of section 539. It is not necessary to consider that objection at pr^ent. 
Portion of tbe relief sought is clearly within the section upon the most limit¬ 
ed view of its scope. 

We reverse the decree of the District Judge and remit tbe case for retrial 
on the merits. Costs, costs in cause. 

Decree reveraed and oaae rmiUed. 


NOTES. 

(Bee also (1906) 83 Cal., 789; (1901) 6 C.W.N., 178, as regards the binding oharaotar ef a 
decision against a predecesBor. (1908) 4 N.L.R., 96 as regards tbe question how far a decision 
on limitation is a decision on the merits.) 
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APPELLATE CIVIL. 

The 16th April, 1896. 

Presbbt: 

Sib C. Fabban, Ki., Chief Justice, and Mr. Justice Fulton. 

Bamohandra Baghunatb Kulkarni.(Original Defendant and 

Opponent) Appellant 
versus 

Kondaji.(Original Plaintiff and Applicant) Bespondent. *' 

Dekkhan Agriculturists' Belief Act {.4ct XVII of 1879), Secs. 16 (B) and 20\ 
— Redemption suit—Instalment decree — Mortgagee in possession under the ' 
decree for a specified time—Mortgagor cannot redeem 
before the specified time. 

Where under a decree passed in .t redemption suit brought under the provisions of the 
Dekkhan Agriculturists’ Belief A.ct (Act XVII of 1879) a mortgagee is continued in possession 
of the mortgaged property for a definite time, he is rS23] entitled to retain possession until 
the expiration of the specified period, and is not liable to be redeemed before then at the 
with of the mortgagor. 

Second appeal from the deoiaion of W. H. Crowe, District Judge of 
Poona, confirming the order of Bao Saheb Moreahvar N. Ovalekar, Subordi* 
nate Judge of Khed, in an execution proceeding. 

The plaintiff filed a redemption suit against the defendant and obtained 
a consent decree on the Ist December 1884. The decree directed the plaintiff 
to pay Bs. 375 to the defendant by instalments of rupees twenty-five a year, 
and that tbe defendant should take the income of the mortgaged property in 
lieu of interest. 

Th' instalments as they became due wore paid by the plaintiff. In 1895, 
however, he paid the whole of the balance that remained due, and he then 
applied to recover possession of the mortgaged property. 

The defendant objected and contended that under tbe terms of the decree 
the last instalment would not become due until Magh, Shake 1821 (1898-99 

* Second Appeal, No. 4 of 1896. 

T Sections 15 (B) and 30 of the Dekkhan Agriculturists’ Belief Act:— 

li (B) (1). The Court may in its discretion, in passing a decree for redemption, fore¬ 
closure or sale in any suit of the descriptions mentioned in section three, clause {y) or 
clause (s) or in the course of any proceedings under a decree for redemption, foreclosure or 
sale passed in any suoh suit, whether before or after this Act comes into force, direct that 
any amount payable by the mortgagor under that decree shall be payable in such instalments, 
on such dates and on suoh terms as to the payment of interest, and, where the mortgagee is 
in possession, as to the appropriation of the profits and accounting therefor, as it thinks fit. 

(3) If a sum payable under any suoh direction is not paid when due, the Court shall, 
exoe^ for reasons to be recorded by it in writing, instead of making an order for the sale of 
the entire property mortgaged or for foreclosure, order tbe sale of such portion only of the 

property as it may think necessary for tbe realization of that sum. 

• • • • • • • 

30. The Clourt may at any time direct that the amount of any decree passed, whether 
before or after this Act comes into force, against an agriculturist, or the portion of the same 
whiobit directs under section nineteen to be paid, shall be paid by instalments with or without 
interest. 
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A. D.), and fchaii until then he was entitled to remain in possession of the 
property and to take the produce in lieu of interest; that if the plaintiff were 
allowed to recover possession before that time, he (defendant) would be a loser; 
that he had let the land in dispute to a tenant for a period of five years, and 
that the Court bad no power to alter the terms of a consent decree. 

The Subordinate Judge granted the plaintiff’s application permitting him 
to pay off the remaining instalments at once and to recover possession of the 
land. 

[228] On appeal by the defendant the .Judge confirmed the order. 

The defendant preferred a second appeal. 

Puraholam V. Khare, for the Appellant (Defendant):—The consent decree 
was, no doubt, passed under the provisions of the Dekkhan Agriculturists' 
Belief Act; still even under that Act it is not open to the Court to alter the 
terms of a decree after it has been passed-- ballcrishna v. Abaji, I. L. B., 13 
Bom., 326. A Court executing a decree must execute it according to its terms 
—Mahant Ishwargar v. Ohiidasama Manabhai, I. L. B., 13 Bom., 106; Laksh- 
man v. Shekh Abdulla, F. J., 1890, p. 154. The defendant has suffered loss by 
possession being given to the plaintiff earlier than at the due date. He has 
lost interest on his money for which he should be recouped. Further, relying 
on the decree he has already let the land, and the period of tenancy is yet to 
run. If the tenant be evicted, he will sue the defendant for damages. 

7r»m6ak i2. Aotioaf, for the Bespondent (Plaintiff)The order for the 
payment of the decretal debt by instalments was in the interest of the plaintiff, 
who is an agriculturist, and not for the benefit of the defendant. The defendant 
has, therefore, no right to refuse to receive the balance of the debt at once. 
The decree does not prevent the plaintiff from paying the debt at once if he can. 
It is not open to the defendant to say that because he has leased the land for 
a period which has not expired, the plaintiff is not entitled to recover possession. 

Fftrran, C.J.: —The decree in this case provides that its amount (Bs. 375) 
shall be paid by the plaintiff by annual instalments of Bs. 25 each and that 
until the decree is paid off in Shake 1821 the defendant is to remain in posses¬ 
sion of £he mortgaged property and to receive the produce in lieu of interest, he 
paying the assessment. The suit in which the decree was passed was for re¬ 
demption and was brought under the provisions of the Dekkhan Agriculturists’ 
Belief Act. The decree was the result of a compromise and was passed by 
consent, but presumably after the Judge had satisfied himself that the mutual 
obligations of the parties had been equitably determined. Section 15 (B) of 
[284] the Act enabled the Court in its discretion to pass the decree in the 
above form. 

Tbe plaintiff has paid several instalments in pursuance of its terms. The 
question is whetlier he is now entitled at once to pay tbe residue of what is due 
under the decree and redeem the property. The matter is of importance, as 
section 15 (B) enables the Court in its discretion to continue the mortgagee in 
possession of the mortgaged property for a fixed period as a means of liquidating 
the, debt, and the question is likely often to recur. 

The general rule is that when the mutual rights and obligations of the 
plaintiff and defendant have been determined by a decree, the decree affords 
the measure of those rights and obligations, and a Court executing the decree 
can only execute it in accordance with its terms— Lakshman v. Shekh 
Abdulla, P. J., 1890, 154 ; Mahant Ishwargar v. Chudasama Manabhai, 
I. L. B., 13 Bom., 106, and Balkriahna v. Abaji, I. L. B., 12 Bom,, 326, 
In i|be last mentioned case it was held that when a decree was made payable 
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by iostaimeuts, the wiiole beooming due in default of payment of an instalment, 
the Court had no power, even under the Dekkhan Agriculturists’ Belief Act, 
to make a further order for the payment of the decree by instalments. Section 
20 of the Act now confers that power upon the Court, but no general power 
to vary the terms of a decree once passed is thereby given. 

The decree in the present case determines the mode in which the plaintiff 
is entitled to redeem and the defendant is liable to be redeemed, and we think 
that, in the absence of consent, the executing Court cannot compel the defendant 
to allow hicrself to bo redeemed except in accordance with the mode provided 
by the decree. To allow the plaintiff to redeem now would be a hardship on 
the defendant-. As each instalment is paid to the defendant, the stipulation as 
to interest contained in the decree becomes more and more favourable to him. 
When half the debt is paid, he receives as much interest on the unpaid half as 
he originally obtained on the whole, and so, as each instalment is paid, 
he gets an increasingly high rate of interest on the unpaid balance. This 
must be presumed to have been in [228] the mind of the Judge when he passed 
the decree, and he must have struck, or the parties must have done 
so with his approval, a fair average rate for the whole period. The 
defendant, moreover, alleges that on the strength of the terms of the decree 
he has let the land to tenants and thus incurred obligations towards 
them. It woulH be manifestly unfair to expose him to risk at the suit of such 
tenants. We think that when a mortgagee is, under a decree, continued in 
possession of the mortgaged property for a definite time be is entitled to retain 
that possession until the expiraiion of the specified period and is not liable to 
be redeemed before then at the wish of the plaintiff. His position otherwise 
would be most anomalous. 

Wo reverse the orders of the Courts below and dismiss the Darkhast 
No. 377 of 1895 with costs throughout. 

Order reversed. 


[ 12 Bom. 228 ] 

APPELLATE CIVIL. 


The 16th April, lh9(i. 

Present: 

Sib C. Farban Kt., Chief Justice, and Mr, Justice Fulton. 

Maluji and others.(Original Plaintiffs) Appellants 

versus 

Fakirchand and others.(Original Defendants) Bespondents.* 

Limitation Aet [XV of 1877), Sch. II, Art. 134—Purchaser for value—Mortgage 
—Mortgage in 1842—Subsequent mortgage in 1872 hy mortgagee represent¬ 
ing himself to be owner —Deeree on second mortgage —Sale in execution 
—Purchaser at auction sale—Bight of original mortgagor 
in 1892 to redeem mortgaged property. 

In 16ft3 Andoji, the grandfather of the plaintiff, mortgaged the land in question to one 
Manekohand with possesBion. On 9th May 1872, Manekchand’s son Lakhmiohand, who 

* Seoond Appeal, No 840 of 1894. 
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was then Htill in poBsession, ropreaeoting himself to be the owner mortgageA the property 
with possession to Tnljatam (defendant No. 3) and Sarapchand, the grandfather of Lakmi- 
ohand Qulabohand (defendant Mo. S). These defendants sued upon their mortgage ot Ifay 
1673, and obtained a decree and sold the property in 1881 in execotion, pnrohasing it them- 
selves, Defendant Mo. 3 sobsequently sold Lis share to one Fnloband (defendant No. 4). In 
1898 the plaintiff, (who was the grandson of Andoji, the original mortgagor in 1843), sued 
the first defendant (the grandson of the original mortgagee Manekohand under the mortgage 
of 1843) for redemption, making Tuljaiam and Lakbmicband and Fulohand (defendant 
Nos. 8, 3 and 4) party-defendants. 

[SSI I The defendants contended that they were purchasers for value and that the suit 
was barred by article 134 of the Limitation Act. 

Held, that the plaintiff was entitled to redeem. By the sale in 1H81 the interest of defen¬ 
dant No. 1 (grandson of original mortgagee under the mortgage of 1848) became vested in 
defendants Nos. 2 and 3. Tbe plaintiff could then have redeemed them on paying off the 
amount duo under the mortgage of 1842, disregarding the mortgage of 9th May 1872, alto¬ 
gether. But when the defendants Nos. 2 and 3 bad bold possession under that mortgage for 
twelve years (i.s. on 9th May 1684) that mortgage, under article 134* and section 88 of 
the Limitation Act became a valid mortgage as regards tbe plaintiffs, and they could not 
after that date recover possession without redeeming it also. The purohase by defendants 
Nos, 2 and 3 at the auction sale in 1881 could not avail them, as the present suit was brought 
within twelve years from that date. 

Though a mortgagee is a purchaser for value he is not an out-and-out purohaaer, but 
only a purchaser sub modo. He purchases a mortgagee’s iuleresL in the land, vis., a right 
to hold the mortgaged property until the debt ie paid. 

A mortgagee is pro tanto a purchaser for value within the meaning of article 134 of the 
Limitation Act (XV of 1877). 

SneOMD APPEAL from the decision of S. Hammiok, District Judge of 
Ahmednagar, confirming the decree of Bao Sahob B. Y. Gupte, Subordinate 
Judge of Ear] at. 

Suit for redemption. In 1842 one Andoji, the grandfather of the plaintiffs, 
mortgaged the land in question to one Manekohand with possession. 

In May 1872, Manekohand's son Lakbmicband Manekohand, who was 
then still in possession representing himself to be tbe owner, mortgaged tbe 
land with possession toTuljaram (defendant No. 2) and Sarupohand, the grand¬ 
father of Lakhmiohand Gulabohand (defendant No. 3) and on 17th September 
1878, these mortgagees obtained a daoree on their mortgage, and in April 1881, 
sold the land in exeoution and bought it tbemseives. duly obtaining a oertifioate 
of sale. Subsequently to their purohase they held possession prior to this suit 
for nearly eleven years, and Lakhmiohand Gulabohand (defendant No. 3) had 
sold his share to one Fulchand (defendaat No. 4) and had given him possession. 

In 1892 the plaintiffs, who were the grandsons of Andoji, the original 
mortgagor, brought this suit against the first defendant Eakirohand (grandson 
of Manekohand the ori^nal mortgagee) for redemption of the mortgage of 1842, 
making Tuljaram and L227] Lakhmiohand and Fulohand (defendants Nos. 2, 
3 and 4) party defendants. _ 


• r Art. 134 

• 

Description of suit. 

Period of limita¬ 
tion. 

Time from whioh period begins to .run- 

To recover possession of immov¬ 
able property conveyed or bequeath¬ 
ed in trust or mortgaged and after¬ 
wards pnrobased from tbe trustee 
or mortgagee for a valnabk 
consideration. 

Twelve years ...j 

] 

1 

The date of the purohaee.l 

j 

i 

% 
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The defendants alleged that in 1872 the land was the property of Ijakhmi* 
ohand Manekohand, who had mortgaged it in May 1872, to defendants Nos. 2 
and 3 representing himself to he the owner. They pleaded that they were 
purchasers for value, and that the suit was harred hy limitation under article 
134 and section 28* of the Limitation Act (XV of 1877). * 

The Subordinate Judge relying on the decision in Yesu Bamji v. Balkrishna, 
15 Bom., 583, held that the claim was time-barred and dismissed the suit. 

On appeal by the plaintiffs the Judge confirmed the decree. 

The plaintiffs having then preferred a second appeal, the High Court 
(Fabban, G. J., and Pabsons, J.), on the 6th September 1894, sent down the 
following issue for the findings of the lower Courts;— 

“Whether when the defendants Nos. 2 and 3 took the mortgage from 
defendant No. 1 in 1872 they did so with notice that defendant No. 1 was 
himself a mortgagee, or whether they took the mortgage on the representation 
and in the belief that his was an absolute title ?” 

The findings of both the lower Courts on the issue were that when defendant 
No. 1 mortgaged the land to defendants Nos. 2 and 3 he put himself forward as 
the absolute owner of the property. 

Ghanasham N. Nadkarni, appeared for the Appellants (Plaintiffs):—The 
defendants are, no doubt, purchasers for value under article 134, Schedule II, 
of the Limitation Act. But we submit that they are purchasers in a limited 
sense. What the defendants Nos. 2 and 3 purchased at the auction sale was the 
interest of the mortgagee under the mortgage of 1842. That interest would 
have become an absolute ownership under article 134 in twelve years. But 
this suit is brought within twelve years. They are, therefore, only mortgagees 
and not owners, and the plaintiffs are entitled to redeem. 

Mcdiadeo V. Bhat, appeared for the Bespondents (Defendants):—We rely on 
Yesu Bamji v. Balkrishna, 1. L. B., 15 Bom., 583 ; Shephard on Limitation, 
[228] p. 103; Vol. XVI, p. 466, of the Proceedings of the Legislative Council. 
The first adverse act on the part of the defendants took place in the year 1872, 
when defendant No. 1, professing himself to be the owner, mortgaged the land 
to defendants Nos. 2 and 3. The present suit not being brought within twelve 
years from that date is clearly time-barred. 

FaPntQ, C. J.' —We have considered, and are not prepared to dissent from 
the ruling in Yesu v. Balkrishna, I. L. B., 15 Bom., 583, that mortgagees are 
{pro tanto) purchasers for value within the meaning of article 134 of the Limit¬ 
ation Act. “A purchaser for value ” is an expression well known to lawyers, 
used in contradistinction to a mere volunteer ; and we do not find that there 
are sufficient indications afforded in the Limitation Act to lead us to feel con¬ 
fident that it has not been used by the Indian Legislature in article 134 in that 
sense. It is so used in the English Statute (3 and 4 Will. IV, clause 27, section 
25). the cases decided under which may, we think, be resorted to as a guide 
to the meaning of the expression. They will be found collected in Lewin on 
Trusts, page 876. 

This is not, however, decisive, as held by the lower Courts, against the 
plaintiffs’ right to redeem altogether. It only, we think, imposes upon them 
the necessity of redeeming the mortgage created by the father of defendant No. 
1 before they can recover possession of the property. Though a mortgagee is a 
purchaser for value he is not an out-and-out purchaser, but only a purchaser 
sub modo. He purchases a mortgagee’s interest in the land, viz., a right to hold 
Idle mortgaged property until his debt is paid. 


SztingaishmeDt of right 
to property. 


*lBeo, 28 :—At the determination of the period hereby limited to 
any person for instituting a suit for possession of any property^ 
bis right to soob property shall be extinguished.] 


10 BOU,—09 
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The dates and facts as alleged or found are these. The plaintiffs’ ancestor, 
it is alleged, in 1842 mortgaged the land with possession to the grandfather 
of the defendant No. 1. On the 9th May 1872, the father of the defendant 
No, 1, representing himself to be the owner, mortgaged the property* with 
possession to the defendant No: 2 and to the ancestor of defendant No. 3, On 
an issue sent down it has been found that the mortgagees (defendants Nos. 2 
and 3) in taking the last-mentioned mortgage {229] were led to believe 
that defendant No. 1 was the full owner of the mortgaged property and as such 
executed the mortgage in their favour. They did not merely take an assign¬ 
ment of defendant No- I's mortgage interest. In 1878 the defendant No. 2 
sued the defendant No. 1, and in that suit obtained a decree upon the mortgage 
of 9th May 1872, and in execution of the decree caused the mortgage property 
to be sold in 1881. ' It was purchased by the defendant No. 2 on l^half of 
himself and his co-mortgagee, defendant No. 3. The latter subsequently sold 
his interest in the property to the defendant No. 4. The plaintiffs filed the 
present suit for redemption in 1892. 

As none of the defendants have held possession as out-and-out purchasers 
for the statutory period of twelve years, the plaintiffs have not, we think, 
under article 134 lost their right to redeem. All the interest of defendant 
No. 1 has now centred in the other defendants. The plaintids would, therefore, 
be entitled to redeem them on paying off the amount of the alleged mortgage of 
1842, unless the law of prescription has validated the mortgage of 9th May 
1872. Until the defendants held possession under that mortgage for the full 
period of twelve years, the plaintiffs could have disregarded it and recovered 
possession, notwithstanding its existence, by paying off the amount due on the 
original alleged mortgage of 1843. When, however, the defendants Nos. 2 and 
3 had held possession under it for twelve years (which would be on the 9tb 
May 18841, article 134 coupled with section 28 of the Limitation Act gave, we 
think, legal validity to it, and the plaintiffs from that date were barred by 
article 134 from recovering possession of the property, disregarding the mort¬ 
gage of 9th May 1872. The possession of the defendants Nos. 2 and 3 was, 
however, only that of mortgagees, and like all other mortgagees they were, of 
course, liable to be redeemed at suit of the person entitled to the equity of 
redemption, and still are, we think, liable to be redeemed, as the out-and-out 
ownership, which their purchase of 1881 might (it was a Court sale, and we 
express no opinion as to its effect) have conferred on them, if twelve years bad 
elapsed from its date at the time of suit brought, does not avail them. The 
suit was brought within twelve years of the purohase. As, however, the 
defendants’ purchase in 1881 does not avail [230] them, we think that they 
can full back upon their position of mortgagees under their mortgage of 9th 
May 1872, which, as we have said, became by prescription a valid mortgage 
on the 9th May 1884. The plaintiffs must, therefore, redeem that mortgage 
before they can recover possession of the mortgaged premises. For these 
reasons we must reverse the decree of the Courts below and remand the case 
for determination of the remaining issues. Costs hitherto incurred to be costs 
in the cause. 

Decree re/oereed and ease remanded. 


NOTES. 

[ For * furchoM,' the word ' tranter ' has been substituted in the Limitation Act, 1908,* 
Art. 184; see also (1909) 86 Cal., 1003; (1905) 2C.L.J.. 546; (1911) 15 G.W.N., 417 ; (189^ 
88 Bom., 614 ; (1911) 88 B61n., 146; (ISSST 20 AU., 482 ; (1899) 81 All., 277; (1907) 29 AU., 
471; (1905) 8 O. C., 233; (1906) 9 O.C., 878!] 
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(SIBom. ISO] 

APPELLATE CIVIL. 


The 16th April, 1896. , 

Pbesent: 

Sib C. Parban, Kt.. Chief Justice, and Me. Justice Fulton. 

Patel Panaohand Girdhar and others.(Original Plaintiffs) Appellants 

versus 

The Ahmedabad Mnnioipality .(Original Defendant) Bespondent.* 

Munieipality—Suit against municipality for injunction—Notice of action — 

Bombay Act VI of 1873, Sees. 17, 33 and 42—Discretion ofmunici- 
polity to take action under Section 33, clause 3 of Bombay Act 
VI of 1873 — Court's power to interfere with such discre¬ 
tion—Bombay Act 11 of 1884, See. 48. 

A sait for an injnnction to restrain a municipalit j from removing a certain building or 
oonstruotion is not an action “ for anything done, or purporting to have been done in punn> 
anee of the Act ” within the meaning of section 18 of Bombay Act II of 1884. Such a suit 
can, therefore, be brought without giving previous notice to the munioipality. 

Apart from the provisions of section 33 of Bombay Act VI of 1873, it is only if the site of 
a building is vested in a munioipality under section 17, that this body is empowered, whether 
by section 43 or by any other section, to lake stops for the removal of the building. 

The discretion of taking action or otherwise under the 8rd clause of section 33 is vested 
in the municipality, which alone can determine whether or not the removal of a building 
erected contrary to the provisions of sootion 38 is or is not a measure likely to promote the 
public convenience. If the munioipality adopt the proper procedure, no Court can review 
its decision on the ground that in the opinion of the Court the removal of the building is not 
likely to promote public convenience. The Legislature has confided to the munioipality, 
and the munioipality alone, the duty of deciding what measures within its legal powers 
are for the public convenience, and its discretion is not subject to control by the Courts. 

[ 281 ] s .ICOND APPEAL from the decision of G. MoCorkell, District Judge of 
Ahmedabad, in Appeal Eo. 242 of 1893. 

The plaintiffs sued for an injunction restraining the municipality of 
Ahmedabad from removing a chora and a parabdi, alleging that the cAora and 
parabdi stood on a site belonging to the inhabitants of Hanuman Street in 
Ahmedabad ; that the parabdi was recently rebuilt on the foundation of an old 
parabdi ; and that the munioipality had attempted to remove the same without 
giving proper notice. 

The defendant munioipality pleaded (inter alia) that the site of the chora 
and parabdi was part of a public street and as such was vested in the munici¬ 
pality ; that’ the munioipality had authority to remove the structures under 
section 33 of the Bombay District Municipal Act (VI of 1873); and that the 
suit was bad for want of notice under section 48 of Bombay Act II of 1884. 

The Subordinate Judge disallowed these pleas, and passed a decree 
granting the injunction sought. 

Oh appeal the District Judge reversed this decree, holding that the suit 
was bad for want of notice under section 48 of the Bombay Act II of 1884, 
and that the ground upon which the chora and parabdi stood did not belong 
to the plaintiffs but to the munioipality. 

* Bmnd Appaal, No. 544 of 1895. 
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Against this decision the plaintiffs preferred a second appeal to the High 
Court. 

Jflagindm Tuhidca (with Oanpat S. Bao), for Appellants. 

C. R. Satalv'ad, for Bespondent. 

Fulton, J.: —The objection to this suit based on section 48 of Bombay 
Act II of 1884 was not pressed in argument by Mr. Chimanlal. It is clear 
that a suit for an injunction to restrain a municipality from removing a certain 
building or construction is not an action " for anything done, or purporting to 
have been done, in pursuance ” of the Act. 

We turn then to the merits. Apart from the provisions of section 33 of 
Bombay Act VI of 1873 it cannot, we think, be disputed that it is only it the 
site of the ehora and parabdi are vested in the municipality as a public street 
that this body is empowered, whether by section 42 or by any other section, 
to [232j take steps for their removal. Section 17 specifies the property vested 
in the municipality, and it is contended that the ground in dispute—namely, 
the site on which the ehora and parabdi are erected—forms part of a public 
street. The question, then, to be determined is whether such site forms part 
of a public street. The learned District Judge has discussed the question 
whether the recess in which the ehora and parabdi stand is a public street, 
though he has not arrived at any very clear decision on the point. But he has 
not considered whether, supposing the recess to be a public street, the site of 
the ehora and parabdi forms part of such street. Primd facie the site is the 
property of the persons who by building the ehora have occupied it to the 
exclusion of the public— The Seereiary of State for India in Council v. Jethabhai, 
I. L. B., 17 Bom., 293. They have apparent possession, and are presumably 
the owners till the contrary is proved (section 110, Evidence Act). But it 
may be shown that previous to the recent construction or reconstruction of the 
ehora the site on which it now stands formed part of the public street. That 
is a question of fact on which we can come to no decision. It is alleged that 
there was an old ehora of which only foundations remained. It is also alleged 
that the post on which the p'arabdi stands has always been there. If these 
allegations are sustained, there can be no doubt the difficulty of proving the site 
to be part of the public street will bo increased. The site of an old ehora 
which had been abandoned for a number of years might possibly be found to 
have been left so long unoccupied by its owners as to raise a presumption of 
dedication to the public or the public might have acquired a right of way over 
it; but facts necessary to support either of these conclusions would have to be 
established, and in the case of a small plot of land the proof of acts of user by 
tho public would probably be difficult. However this may be, as the site is 
now covered by a ehora, it is for the municipality, which alleges it to form 
part of the public street, to prove facts from which it can be inferred that the 
allegation is correct. 

There are other points, too, in regard to which findings are necessary to 
enable us to dispose of the case. In the lower Court it was contended for the 
municipality that the ehora had [233] been recently constructed without notice 
under section 33, and that, therefore, irrespective of title to the ground, it had 
a right to remove it. The Subordinate Judge held that the parabdi did not 
interfere with the public safety, health or convenience, and that, therefore, the 
municipality were not justified in exercising the discretionary power given 
them by clause 3 of section 33. He also held that as upon the evidence on 
record it appeared that the disputed parabdi and ehora had been built upon 
the site of the old parabdi and cAora, no notice was necessary under section 33, 
clause 1, and the municipaiity was consequently not justified under that 
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Beetion in ordering their removal —Kriihnaji v. The Munieipality of Tasgaon, 

1. L. B., 18 Bom., 547. Against this decision no very distinct objection was 
taken in the points of appeal to the District Court; but as the question was 
apparently raised in the 3rd issue, and decided in the affirmative, we have to 
determine it. We are unable to agree with the Subordinate Judge that, assum* 
ing the plaintiff to have built without notice, and assuming that under the 
circumstances of che case notice was necessary under section 33 before build¬ 
ing, it was not within the discrotion of the municipality to order the removal 
of the ohora if it thought a proper case had been made out. The discretion of 
taking action or otherwise under the 3rd clause of section 33 is vested in the 
municipality, which alone can determine whether or not the removal of a 
building erected contrary to the provisions of section 33 is or is not a measure 
likely to promote the public convenience {vide section 24, clause 21). If the 
municipality adopts the proper procedure, no Court cp.n review its decision on 
the ground that in the opinion of the Court the removal of the building is not 
likely to promote public convenience. The Legislature has confided to the 
municipality, and the municipality alone, the duty of deciding what measures 
within its legal powers are for the public convenience, and its discretion is not 
subject to control by the Courts —vide AUcroft v. Lord Bishop of London, 
[1891] A. C., 666. As to the second ground on which the Subordinate Judge 
considered that%o order for removal could be made under section 33—namely, 
that the chora was built entirely on old foundations—we refrain from express¬ 
ing any opinion until the District £284] Judge has formed his conclusions as 
to the facts and the application to them of the law. 

Assuming that notice under clause 1 of section 33 ought to have been 
given to the municipality before the chora was constructed, the question 
remains whether the municipality has given due notice of removal under 
clause 3. Mr. Chimanlal contended that the notice to Vithal Panachand had 
been accepted as sufficient; but until it is found either that the notice to Yithal 
has been accepted as sufficient or for some reason is sufficient, or that notice 
has been duly served as provided in section 76, it is impossible to see how the 
municipality can be justified at present in removing the chora. We do not 
know the facts, which must be ascertained by the District Judge. They may 
be important in determining whether, in case an injunction is granted, it should 
be of permanent effect or merely of temporary effect until the municipality has 
followed the procedure prescribed by law. 

Lastly, supposing the procedure in section 33 to be inapplicable, and 
supposing it to be found that site of the ohora is part of a public street, it has 
to be found whether the municipality has given sufficient notice of removal to 
satisfy the requirements of section 42. But as no form of notice is prescribed, 
it is probable that, if there was sufficient notice of removal for purposes of 
section 33, it would equally suffice for the purposes of section 42. We shall, 
however, be in a better position to decide the whole case when the facts are 
before us. 

We now send down the following issues :— 

1. Whether it is proved that the site of the enora and parabdi forms part 
of a public street? 

2. Whether, before the recent construction oi reconstruction of the cAora, 
notice to the municipality was required under the first clause of section 33 ? 

3. Whether notice hy the municipality requiring removal of the chora 
and parabdi, whether (a) under section 33, clause 3, or (6) under section 42, 
has been duly given or accepted as sufficient ? 
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QUBBN-EMPBBSS 


[236] As on the first of these issues neither the parties nor the Oourts 
appear Co have noticed the necessity for determining whether the actual site 
(as distinguished from the recess in which it is situated) was port of a public 
street, we think it fair to allow fresh evidence to be given. 

The findings'of the District Court should be returned within four months. 

Case remanded. 


MOTES. 

[Bee also (19(Ki) 27 Bom., 221; (1913) 201. C.. 572 (Sindh) ;(191S) 281. C., 317 (Ptujah).) 


c 22 Bom. 138 ] 

APPELLATE CRIMINAL. 


The USth May, 1S96’. 

Present: 

Mb. Justice Strachby and Mr. Justice Fulton. 


QaeeD>Empress 

versus 

Nagla Eala.* 

Evidenoe Act (/ of 1H72), See. 26 — Confession—Confession made to a 
Magistrate of a Native State—Admissible — Evidence. 

The words “ police officer " and " Magistrate ” in section 26 of the Indian BTidenee 
Act (I of 1872) include the police officers and Magistrates of Native States as well as those of 
British India. 

A confession made by a prisoner, while in police custody, to a First Class Magistrate of 
the Native State of Muli in Kathiawar, and duly recorded by such Magistrate in the manner 
proscribed by the Code of Criminal Prpcedure (Act X of 1882), is admissible in evidence. 

Queen-Empreu v. Sunder Singh, I. L. R., 12 All., 596, followed. 

Appeal from the conviction and sentence recorded by Qilmour MoCorkell, 
Sessions Judge of Ahmedabad. 

The accused was tried for murder. 

The evidence for the Crown consisted {inter alia) of a confession made 
by the accused while in police custody. 

The confession was made to a First Class Magistrate of the Native State 
of Muli in Kathiawar. It was recorded by the Magistrate in the manner 
prescribed by the Code of Criminal Procedure (Act X of 1862) and signed by the 
aoonsed in the presence of the Magistrate. 

At the trial the Magistrate was called as a witness for the Crown ; and 
he deposed that he had taken down the prisoner’s statement with his own 
hand in the prisoner’s own words. [336] The statement was read and 
recorded as evidence against the accused. 

The jury found the prisoner guilty of murder by a majority of 3 to 2. 

The Sessions Judge concurring with the majority of the jury convicted 
the accused of murder and sentenced him to transportation for life. 

Against this conviction and sentence the accused appealed to the High 
Court. 

* Criminal Appoal, No. 60 of 1896. 
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There was no appearanoe either for the Crown or for the Aooused. 

Per Curiam :—The papers in thia case were called for to consider the 
admissibility! in evidence, uf a confession by the prisoner recorded by a First 
Glass Magistrate of the Mnli State in Kathiawar. The accused while making 
the confession was in the custody of a police sepoy, who w*a8 present in the 
room. The confession was regularly recorded in the manner usual under the 
Criminal Procedure Code in British districts : it was signed by the mark of 
the accused in the presence of the Magistrate, who also signed it and added 
the usual certificates, At the trial the Magistrate was examined as a witness 
and deposed that he was a First Class Magistrate in the Mnli State, and that 
he had taken down the accused’s statement with bis own hand in the accused's 
own words. The statement was then read as evidence. 

The only question that arises is whether section 26 of the Bvidence Act 
renders the confession inadmissible. Section 26 is as follows: " No confession 
made by any person whilst be is in the custody of a police officer, unless it be 
made in the immediate presence of a Magistrate, shall be proved as against 
such parson. Explanation : —In this section Magistrate does not include 
the heads of a village discharging magisterial functions in the Presidency 
of Fort St. George or in Burmah or elsewhere, unless such headman is a 
Magistrate exercising the powers of Magistrate under the Code of Crimi¬ 
nal Procedure, 1882.” There was no appearanoe for either the prisoner or 
the Crown, but in another case in which judgment will be delivered to-day 
we have had the advantage of hearing on this very point the arguments of 
C287J Mr. Branson for the prisoners and the Government Pleader for tlio 
prosecution, and had our attention called to the cases reported in Weir’s 
Beports, page 800, and QueeJi-Empress v. Sundar Singh, I. L. R., 12 All., 596. 

« have then to consider wliether the words " police officers ” and 

Magistrate ” as used in this section are applicable only to British officials, or 
whether they apply also to the officials of Native States. In our opinion the 
words include the police officers and Magistrates of Native States as well as 
those of British India. In regard to the police, it would be unreasonable to 
hold that a confession made to a Native State policeman should be more 
admissible than one made to a British policeman. We agree with the opinion 
of Gakth, C. J.. in the Queen v. Hurribole Chunder Ghose, I. L. R., 1 Cal. 207, 
that in the Evidence Act the term police officer should be read ** not in any 
strict technical sense, but according to its more comprehensive and popular 
meaning,” and can see no justification for declaring thattbb officials ordinarily 
described as police officers in Native States, and performing in such States the 
functions of police, are not police officers within the meaning of sections 25 *, 
26 T and 27 + of the Evidence Act. 

Turaing, then, to the word Magistrate in section 26 we think that it must 
equally include Magistrates in Native States. The statement in the General 


OonfesBion made to a 
Polios officer not to be used 
as evidence. 


* C Sec. 36No confession made to a Police officer, shall be 
proved as against a person sconsed of any ofienco.] 


OonfessioD made by accus¬ 
ed while in custody of Police 
not to be used as evidence. 

. 8o much of statement or 
confession made by accused 
as relates to fact thereby 
discovered, may be proved. 


t [ Bee. 36No confession made by any person whilst he is 
in the custody of a Police officer, unless it be made in the im» 
mediate presence of a tfagistrate, shall be proved as against such 
person.J 

j (8oc. 27:—Provided that, when any fact is deposed to as dis¬ 
covered in consequence of information received from a person 
aooused of any offence, in the enstody of a Police officer, so mheh 
of sneh information, whether it amounts to a confession or not.aa 
relates distinctly to the fact thereby discovered, may be proved.f 
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Clattses Act (I of 1868) that Magistrates shall include all persons exercising 
all or any of the powers of a Magistrate under the Code of Criminal Procedure 
suggests that there may be Magistrates not belonging to the class included. In 
the Empress v. Bamanjiyya, I. L. B., 2 Mad., 6, the Madras High Court held 
that the word “ Magistrate” in section 26 included village Munsifs. This was 
thought objectionable, and by Act III of 1891 the section was amended so as 
to exclude village headmen ; but when making this amendment the Legislature 
roust have been acquainted with the decision of the Allahabad High Court in 
the Queen-Empress v, Sundar Singh, 1. L. R., 12 All., 595, (1890), and if it 
had desired to limit the meaning of the term Magistrate in section 26 to 
Magistrates under the Code of Criminal Procedure, nothing would have been 
easier than to say so. Such a limitation, however, which would exclude the 
use, in British Indian Courts, of a confession made [2S8l by a person while 
in police custody to a Magistrate in England or in a Foreign country, does not 
appear to have been intended. 

In these circumstances we think we may safely follow the decision of the 
Allahabad High Court above referred to in so far as it admits in evidence a 
confession made in the presence of a Magistrate of a Native State- That deoi* 
sion, itis ttue, deals with the question of the admissibility of the record of the 
proceedings of a Magistrate of a. Native State under section 80 of the Evi¬ 
dence Act, but as it is based on the construction of the word " Magistrate ” in 
that section as including a Magistrate in a Native State it is an authority for 
a similar construction of the word in section 26 ; for it Would, we think, be 
unreasonable to hold that the Legislature used the same word in different 
senses in the same Act. We, therefbre, reject the appeal, which raises no 
other point open to argument under section 418 of the Criminal Procedure 
Code. 


NOTES. 

L Ab regards admissibility of oonfesHiona before foreign Police OffioerSi see also (1913) 11 
M. L. T., 407; 16 Bom. L. B., 261; (1907) P. B., 8 ; (1908) P. B., 2. J 
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APPELLATE CIVIL. 


The 8th June, 1896. 

Present: 

SiB 0. Fabban, Kt., Chief Justice, and Mr. Justice Hoskins. 

Motiram Balkrishna Bajmane.(Original Plaintiff) Appellant 

versus 

Yesu and others.(Original Defendants) Respondents.*' 

Givil Procedure Code {Act XIVof 188ti), Sec. 375 — Compromise—Oourt oannot 
■ refuse to record a compromise except where unlawful. 

The tetma of seotion 375 of the Civil Procedure Code (Act XIV of 1882) are imperative, 
and a Court oannot refuse to record a lawful agreement of oomptomiee, and to pass a 
daeree jn aooordance therewith, merely beoanso in its view it is too favourable to one of the 
patties. 

Second appeal from the decision of Bao Bahadur N. G. Phadke, First Ciass 
Subordinate Judge of Sholapur with appellate powers, confirming the deoree 
of Bao Saheb G. B. Lagbate, Subordinate Judge of Karmala. 


* Second Ajj^al, No. 34 of 1895. 
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• The plainiiiff sued to reooyer possession of certain land. 

The defendant claimed that the property was his, alleging that the plain¬ 
tiff bad pnrobased the property benami for him (the defendant). 

[239] At the first hearing the parties stated to the Court .that the suit bad 
been compromised in the terms that the defendant should pay to the plaintiff 
Bs. 225 within six months, and that the plaintiff should give up his claim to 
the land, and they applied that a decree should be passed in the terms of the 
compromise. The Subordinate Judge, however, refused to grant the application, 
but went into the merits of the case and found that the plaintiff had purchased 
the land for the defendant and that the defendant was the rightful owner. He, 
therefore, dismissed the suit. 

On appeal by the plaintiff the Judge confirmed the decree. The following 
is an extract from his judgment:— 

“The wording of section 375 of the Civil Prooedure Code is oerlainly imperative in the 
matter of recording the compromise come to by the parties to the suit in respect of the 
subject-matter thereof ; but it must be borne in mind that the Court is bound to adopt the 
procedure laid down in that section on the condition that the compromise is lawful and not 
otherwise. Exhibit No. 14, which embodies the compromise, bears the signatuios of both 
the parties thorooi\^ and the plaintiff therein admits himself to be a benami purchaser. In 
these circumstances the compromise cannot be said to bo just and lawful, inasmuch as the 
plaintiff is thereby receiving some benefit at theaaorifice of the just iuterest of the defendant. 
The plaintiff is acoording to the compromise to got Rs. 2*25 from defendant for nothing. 
The defendant agreed to pay that sum at the suggestion of the paucb only bocanse ho thought 
that ho would otherwise be losing his beloved land.” 

Ganesh K. Deshckmukh, appeared for the Appellant (Plaintiff) :—The com¬ 
promise was effected under section 375 of the Civil Procedure Code. The 
Judge refused to give effect to the compromise on the ground that the plaintiff 
was deriving an advantage to which he had no right. The Judge was 
wrong in refusing to record the compromise on that ground. The only 
ground on which the Court can refuse to record a compromise is that it is 
unlawful. Under section 375 the Court caefnot go into the question of the 
compromise being just and equitable. The plaintiff’s giving up all further 
litigatii-u was a sufficient oousideration. 

Mahadeo B. Chaubal, appeared for the Bespondents (heirs of the original 
defendant, deceased):—It is not now open to the plaintiff to insist upon the* 
compromise, because after it was stated to the Court, the parties proceeded 
with the suit tendered evidence and [240] allowed the case to be decided on 
the merits. The application was made on the 14th November 1892. The 
whole evidence was recorded after that date and the case was decided on the 
10th March 1893. The conduct of the parties shows that they decided not to 
be bound by the suggested compromise and, therefore, it is ineffectual— 
Shankar Venkatpataya v. Gopal Mahableshwar, P. J., 1893, p. 286. The Subor¬ 
dinate Judge was of opinion that the defendant did not really understand the 
effect of the compromise. The parties reside in the Sbolapur District to which 
the Dekkhan Agriculturists' Belief Act applies. Reference to arbitration was 
made while the suit was pending ; therefore euch a reference would not be legal 
taking into consideration the object and scope of 'hat Act. 

Farran, C.J. :—In this case we think that the Court was bound under 
section 375 of the Civil Prooedure Code to record the compromise and pass a 
decree in aoootdanoe therewith. The case has not been brought within the 
special provisions of the Dekkhan Agriculturists' Belief Act, and must, there¬ 
fore, be determined by those of the Civil Froeednre Coda alone. The terms of 
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section 375 are imperative, and the lower Courts could not refuse to act upon the 
agreement of compromise, merely because, in their view, it was too favourable 
to the plaintiff. In no sense was the compromise unlawful. 

The case of Shankar VenkatpeUaya v. Oopal MahahleaJmar, P. J., 1898, 
p. 286, has no application here, as the Subordinate Judge, when raserviog his 
decision as to whether he would record the compromise, ordered the defendant 
to proceed with his evidence. 

We must, therefore, reverse the decrees of the lower Courts and pass a 
decree in accordance with the terms of the compromise of the 14th November 
1892. The time for the payment by the defendant of the Bs. 225 must be 
extended for a period of six months from this day. As the cost of the subse* 
quent proceedings has been caused by the error of the Subordinate Judge, we 
direct each party to bear bis own costs throughout. 

Decree reversed. 


£241] APPELLATE CIVIL. 

The 16th June, 1896. 

Pbesent: 

Sib C. Fabran, Kt., Chief Jgstice, and Mb. Justice Hoskino. 

Kikabhai Gandabhai.(Original Plaintiff) Appellant 

versus 

Kalu Ghela and others.(Original Defendants) Bespondents.' 

Landlord and tenant—Yearly tenancy—Notice to quit—Notice to make afresh 
agreement with the landlord or to quit at the end of the year—Sufficient notice. 

On the 28th September 1691, the plaintiff gave defendants, who held his land as annual 
tenants, a notice in the following terms :— 

** Therefore, within two days from the receipt of this notice, meet ns, increase the rent and 
give us a legal writing, or in default, on the Slst March 1892, we shall keep present two good 
men and take full possession of the said land with all trees, Ac., on that day, and no conten¬ 
tion of yours in that matter will avail; and if yon raise a contention we shall have recourse 
to a regular suit to obtain posseasion, and you will be responsible, Ac.” 

Held that the notice was a good and valid notice to terminate the tenancy. 

Sbcokd appeaIj from the decision of T. Hamilton, District Judge of Surat, 
reversing the decree of Khan Saheb Jahangir B. Modi, Subordinate Judge of 
Olpad. 

The plaintiff sued to recover possession of certain lands, alleging that the 
defendants were yearly tenants; that he served them with a notice op the 
28th September 1891, to pay enhanced rent or to give up possession on the 
31st ^arcb 1892, and that they refused either to pay the enhanced rent or>to 
vacate the lands. 

The following is the material portion of the notice referred to in tl^e plaint:--: 

We have very often told you and sent you word that you are not giving ns a rent; 
note and you are putting us off from time to time. Besides, people are ready to give 

* Second Appeal, Ho. 709 of 1895. ' ! 
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us more real; therefore, we ate now not willing to keep you (or good. Therefore within 
two days of the receipt of this notice meet as, inorease the rent and give as a legal writing, 
or in default on the Slat March 1892, we shall keep present two good men and take full 
possession of the said land with all trees, well, &c., on that day, and no contention of yours in 
that matter will avail, and if yon raise a contention, we shall have reccpirse to a regular suit 
to obtain possession, and you will be responsible for the expenses.” 

The defendants pleaded (inter alia) that the notice given by the plaintiff 
was not a good legal notice. 

£242] The Subordinate Judge found that the notice served by tbe plaintiff 
on the defendants was sufficient. Ha, therefore, allowed the claim. 

On appeal by the defendants the Judge held that the notice given to the 
defendants was not sufficient, and he reversed the decree. 

The plaintiff preferred a second appeal. 

Oovardhanram M. Tripathi, appeared for the Appellant (Plaintiff):—The 
notice was good. It was given more than six months before Slst March 1892. 
Sections 83 and 84 of the Land Revenue Cede (Bombay Act Y of 1879) were 
complied with. The notice is clear and unambiguous and sufficient in law to 
entitle the plaintiff to maintain an action in ejectment. Tbe Judge has relied on 
Mohamaya v. Nihnadhab, I. L. B., 11 Cal., 533, and Bradley v. Atkimon, I. L. B., 
7 All., 899. Ib the former case there was no question as to the sufficiency of 
notice, and the latter case is not applicable, because tbe notice in that case 
expired in tbe middle of the month of tenancy. In support of our contention 
we rely on Hem Chunder v. Badha Pershad, 23 Cal. W. B., 440; Aheam v. 
Bellman, 4 Ex. D., 201; Bury v. Thompson, (1895) 1 Q. B., 231; and Woodfall 
on Landlord and Tenant, page 316 (14th edition). 

Moiilal M. Munshi, appeared for the Respondents (Defendants): —The deci¬ 
sion in Hem Chunder v. Badha Pershad, 23 Cal. W. B., 440, is based on the 
decisions in Janoo Mundur v. Brijo Singh, 22 Cal. W. B., 548, which is 
dissented from \a Mohamaya v. Hilmadhah, 1. L. B., 11 Cal., 533. The notice 
in dispute being a notice in the alternative is not sufficient— Bradley v. Atkin¬ 
son, I. L. B., 7 All., 899. The test is what was tbe intention of the landlord. 
In the present case the intention of the landlord was to continue the tenancy 
in case we paid the enhanced rent. 

Farran, C. J. :—The District Judge in this case has dismissed the plaintiff’s 
suit on tbe ground that the notice which tlie plaintiff gave to the defendants, 
his alleged tenants, was not in law a notice which could determine the tenancy. 
Tbe Subordinate Judge on that point had come to a different conclusion. 

£248] Apart from authority, and reading the notice ae a person not a lawyer 
would understand it, we agree with the Subordinate Judge that it expresses 
the intention of the plaintiff to enter upon and take possession of the land on 
the Slst March 1892, and requires the defendants to deliver up possession on 
that day. " Therefore,” tbe notice states, " within two days from the receipt of 
this notice meet us, increase the rent, and give us a legal writing, or in default 
pn the 3l8t March 1892, we shall keep present two good men and take full pos¬ 
session of the said land with ail trees, Ac., on that day, and no contention of 
yours in that matter will avail, and if you raise a contention we shall have 
recourse to a regular suit to obtain possession and you will be responsible, Ac.” 
Tbe defendants were by that notice allowed two days to make a fresh agreement 
with their landlord, failing which the notice to thsm to quit at the end of the 
year became an absolute notice. Two days after the defendants received that 
notice, whan they knew that they had not made an agreement with the plaintiffi 
they had before them a written notice which had then become unconditional 
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that they must give up possession on the 3 let March |1892. The terms of the 
notice could not possibly, we think, have left them in doubt as to what was 
required of them. That to an ordinary mind would appear to be sufficient to 
terminate the defendants’ existing tenancy on the day specified, assuming it to 
have been a tenancy which the plaintiff had the right to terminate by notice. 

Is there, then, anything in the authorities which prevents us from hold> 
ing such a notice to be a good and valid notice to terminate the tenancy ? 
We think that there is not. In Bradley v. Atkinson relied on by the District 
Judge the notice dated 11th December was " If the rooms you occupy are not 
vacated within a month from this date I will file a suit against you for eject¬ 
ment as wall as for recovery of rent due at the enhanced rate.” The notice in 
the judgment of the Court delivered by Pethbbam, C. J., was held insufficient, 
as it was not an intimation to terminate the tenancy on the 31st Deeember, 
the date on which the tenancy could be legally determined. The essential 
condition that there must be no uncertainty as to the date upon which the 
tenancy is to terminate, and that such date must bo a [2M] date on which 
the tenancy can legally be determined, was wanting and, therefore, the notice, 
was held bad. The judgment of Straight, J., makes the reason of the decision 
very plain. The case is totally unlike the present, where the legal date on 
which the tenancy is to terminate is stated with particularity. In Mohamaya 
V. Nilmadhah, I. L. B., 11 Cal., 533, all that was decided was that a notice ta 
quit or pay an enhanced rent did not entitle the landlord to a decree for both 
rent and in ejectment—rent for the first quarter after the notice and ejectment 
thereafter. 

The judgment of Garth, C. J., in the last mentioned case raises a doubt 
whether a notice to quit upon a certain date or pay an enhanced rate from that 
date is valid. Such a notice was treated as a good notice in Janoo Mundurv. 
Brijo Singh, 22 Cal. W. B., 548, followed in Hem Chunder v. Hadha Pershad, 
23 Cal. W. B., 440. .And a majority of the Judges in Ahearn v. Bellman, 
4 £x. D., 201, held that a notice to quit was not invalidated by the addition 
of the further clause " and I hereby further give you notice that, should you 
retain possession of the premises after the day before-metioned, the annual 
rental of the premijises now held by you from me will be £160 payable quarterly 
in advance.” We do not think it necessary in this case to decide whether the 
doubt expressed in Mohamaya v. Nilmadhab (supra) is well-founded or not. 
There the alternative presented to the tenant continued to be presented to him 
until the date specified in the notice. Here the alternative ceased to be an 
alternative two days after the service of the notice whereafter the notice 
to quit left the tenant no other option than to deliver up possession on the 
day named. In Bury v. Thompson, 11895] I Q. B., 231, confirmed in appeal 
at 696, a notice by a tenant that he would leave the leasehold premises on a 
certain day unless the landlord agreed in the meantime to a reduction of rent, 
was held to be a good notice. J t bears a close resemblance to the notice in 
the present case. 

We do not think, therefore, that the authorities prevent us from acting 
upon our own view as to the validity of the notice before us and, therefore, 
hold that the notice is a good and effectual notice, and reverse the decree of 
the District Judge and [2iS] remand the appeal for trial of the remaining 
issues. Costs of the appeal will be costs in the cause. 

Decree reversed and case remand^. 


MOTES. 

[ This was followed in (1904) P.B., 5; (1913) 19 I.C., 758 (Allahabad).] 
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APPELLATE CIVIL. 

The 16th June, 1896, 

Present: 

Sir C. Farran, Kt.. Chief .Justice, and Mr. Justice Hosking. 


Bapa.(Origioai Defendant No. 5) Appellant 

versus 

Bbavani and others.(Original Plaintiff and Defendants Nos. 1 and 2).* 


Mortgage—Mortgage or sale—Test of mortgage —Practice — Procedure — 
Finding on unnecessary issue between co-defendants —Bes judicata. 

In an instrument dated the .SOth Juno 1886, styled a sale-deed, it was recited that in 
consideration of Ba. 2,500 certain speciAed properties (already mortgaged to the so-called 
vendees and in their possession) were “given in sale” to them and were to be enjoyed by them 
for ten years in any manner they liked. At the expiration of that time the vendors wore 
to pay the Rs. 2,500 and take back the property. In 1893 the plaintiA (a son of the so. 
called vendor) brought this suit treating the above instrument as a mortgage and praying 
for redemption. *Tho main question in the suit was whether the instrument sued on was a 
mortgage or a deed of sale with the option of repurchase after ten years. 

Held, that the instrument was a mortgage. The test was whether after the execution of 
the deed there continued to be a debt from the so-called vendors to the vendee, or whether 
the pre-existing debt became extinguished on the execution of the deed. 

A Anding between co-defendants unnecessary for the determination of the suit, or the 
rights of the parties involved in the suit, is not res judicata. 

Second appeal from the decree of G. Jacob, District Judge of Bholapur- 
Bijapur, reversing the decree of the Subordinate Judge of Barsi. 

Suit tor redemption. The land in question was the property of one Gunaji 
and his two sons, vie., the plaintiff' Bbavani and Baoji (defendant No. 4). 
This land bad been mortgaged to members of the Mundhe family, and the 
mortgagees’ interest had become vested in one Nani, who was in possession, 

Cn the 2Jst October 1885, Gunaji mortgaged this same land to Pandu* 
rang and Nana (defendants Nos. 1 and 2) for Bs. 2,000, [246} and subsequently, 
vis., on the 30th June 1886, he executed a further deed (called a sale-deed) to 
them for Bs. 2,500 made up of the previous Bs. 2,000 and a further sum of 
Bs. 500. The material part of this deed was as follows ;— 

“ In consideration of this amount (Bs. 2,S00J there have been given in sale the under¬ 
mentioned properties (describing them). The abovementinned properties have been in your 
enjoyment up to this day since the aforesaid d.»te the 7th, on which day the properties were 
given in writing in mortgage to you and delivered into your possession. The said properties 
have been sold to you for the abovomentioned amount, and they have been by virtue of the 
previous mortgage-deed in your possession, and they have also boon given into your posses¬ 
sion by this sale deed. You are, therefore, to enjoy the properties for ten years in any 
manner you like. After the expiration of the ten years 1 (Gunaji) will redeem my properties on 
payment of Bs. 2,500 (or more literally ‘ having made payment of Bs. 2,500 I will take back 
my properties’). Oonsout to this is given by us, B^voji, a^^ed 40 years, and Bbavani, aged 36 
years * * * who state in writing that our said father will, on payment of the amount as 

aforesaid, redeem the properties which have been as aforesaid given to you in writing. Should 
he fail to do so, we, having paid the amount, will redeem them without pleading the excuse 
of each other’s absence,” 


Second Appeal, No. 646 of 1895. 
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BAPU «. 


On the 8th January 1887. Gunaji and Baoji (the plaintiff Bhavani did not 
join) again sold it to one Bapu Ambadas (defendant No. 5) for Bs. 3,000. About 
the same time Bapu (defendant No. 5) purchased Nani’s ipterest in the land 
and obtained possession from her. 

In 1888 Pan'durang and Nana (defendants Nos. 1 and 2} sued (Suit 
No. 125 of 1888) to redeem Nani’s mortgage and to recover possession. Bapu 
Ambadas (defendant No. 5) was then in possession, and he was, therefore, made 
a party defendant to that suit, as were also Gunaji and his two sons, Bhavani 
(present plaintiff) and Baoji (defendant No. 4). 

Bapu Ambadas filed a written statement in that suit in which he alleged 
that by the sale to him he had also acquired the interest of the plaintiff 
Bhavani. Bhavani denied this and an issue being raised on the point, it was 
decided in Bhavani’s favour. The suit itself, however, was decided in favour 
of Pandurang and Nana (defendants Nos. 1 and 2), who recovered possession 
of the land from Nani and Bapu. 

[2471 Id IB93 the present plaintiff Bhavani brought this suit against 
Pandurang and Nana (defendants Nos. 1 and 2) for redemption, alleging that the 
deed of the 30th June 1886, was a mortgage and not a sale. 

Pandurang and Nana (defendants Nos. 1 and 2) contended that the plain* 
tiff had no right to sue. he as well as his brother Baoji being bound by the sale 
to Bapu Ambadas in January 1887; that in any case he could not sue before 
the expiration of the ten years mentioned in their sale-deed; and that as they 
had purchased the land, no account could be ordered against them. Bapu 
Ambadas (defendant No. 5) pleaded that he had bought the land from Gunaji 
as head of his (Gunaji’s) family, and that, if plaintiff had any right to sue, he 
(Bapu) should be made a co-plaintiff. 

The Subordinate Judge passed a decree for redemption in favour of 
plaintiff and defendant No. 5 (Bapu). 

On appeal the Judge reversed the decree and dismissed the suit. He held 
that the deed of 30th June 1886, was not a mortgage, but that the transaction 
was a sale with a right of repurchase ; but that the land could not be 
recovered from defendants Nos. 1 and 2 before the expiration of ton years. He 
held, however, that the plaintiff had a right to sue, being of opinion that that 
question had been decided in Suit No. 125 of 1888 and was res judieata. 

Bapu Ambadas (defendant No. 5) filed a second appeal. 

Shivram V. Bhandarkar, for the Appellant (Defendant No. 5):—The first 
question is whether the document executed by Gunaji to defendants Nos. 1 and 
2 on the 30th June 1886, shows a mortgage or a sale. If the transaction is a 
mortgage, then under the provisions of the Dakkhan Agriculturists’ Belief Act 
we can redeem before the expiration of the term mentioned therein. In order 
to determine whether a transaction is a mortgage or not, the test is whether 
there is still a subsisting debt. The document clearly shows that there was a 
subsisting debt. The creditors deposed that on the day the document was exe¬ 
cuted, they debited the amount to the debtor Gunaji. It is, therefore, manifest 
that the parties themselves treated the transaction as a mortgage. The 
docupaent, no doubt, begins [248] with the expression Mudatiehe sale-deed. 
But the name given to a document does not determine its character. Other 
circumstances in connection with it must be considered. In the present case, 
looking to the conditions in the document, the creditors could have sued for the 
recovery of the debt and, therefore, the transaction is a mortgage —Subhabhat 
V. Vas^evbhat, I. L. B., 2 Bom., 113; Bapuji Apaji v. Seaavaraji, I. L. B., 
2 Bom., 231; Oovindav. Jesha Premaji, I. L. B., 7 Bom., 73; Bam Saran Lai 
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T. Amirta Kuar, 1. L. B., 3 All., 369: Siahipatrav v. Gambhirmal, P. J., 1886, 
p. 141; Lakhmickand ▼. Chatur Dewekandshet, P. J., 1884, p. 162; Rama r. 
Yesu, P. J., 1896, p. 284. The inolioation of the Courts is always in favour of 
bolding a transaction to be a mortgage rather than a sale. 

The next point is as to whether Bhavani’s interest passeS to us under our 
sale-deed. It is contended that this question was decided in the previous suit 
of 1888. We submit that we are not hound by that decision. The issue 
raised on the point in that suit was superfluous and was not necessary for the 
decision of that suit. The High Court in second appeal held that the deter¬ 
mination of those questions was unt ecessary. Therefore, the finding in the 
former suit that Bhavani was not barred by the sale-deed passed to us by bis 
father and brother is not res judicata—Ohela lehharam v. Sankalehand Jetha, 
I. L. B., 18 Bom., 597. 

Manekshah J. Taleyarkhan, for Bespondents (Defendants Nos. 1 and 2):— 
^ We contend that the transaction in dispute is a sale with a right of repurchase. 
In order to determine the nature of the transaction in dispute the previous 
transaction of the 21st October 1885, has to be taken into consideration. The 
transaction in dispute recites the previous debt and states that for the addi¬ 
tional sum of Bs. 500 the property was sold for a term of years. Another test 
is that we coul^not have sued for the recovery of the money, because in the 
document there is no promise to pay Under the document we bad no right 
to call back the money. Only the option is given to the vendor to pay os the 
money and to recover the property— Alder son v. White, 2 De G. and J., 105; 
Bhagvoan Bahai [249] v. Bhagwan Din, I. L. B., 12 AIL. 387; Manchester, 
Sheffield and Lincolnshire Railway Co. v. North Central Waggon Co., 13 App. 
Ca.. 554 at p, 568. 

Farran, C. J.: —We think that in this case the District Judge ought to 
have inquired into the title of the plaintiff upon the merits, and was wrong 
in holding that his right to sue was res judicata as having been established 
by the finding upon the issues in Suit No. 125 of 1888. We must remand the 
case for a further finding upon the first issue. The question arises under the 
following circumstancea :— * 

Before the dealings between the parties to this suit in respect of the land 
which «he plaintiff seeks to redeem, the land was subject to a mortgage or 
mortgages in favour of certain members of the Mundbe family whose interests 
eventually became centred in one Nani. It is unnecessary to refer to these mort¬ 
gages in detail. The equity ol redemption in the mortgaged property, which was 
ancestral, was vested in the defendant Gunaji and his two sons, the plaintiff 
Bhavani and the defendant Baoji. 

On the 30th June 1886, Gunaji and his two sons executed the instru¬ 
ment (Exhibit 50) in favour of the defendants Pandurang and Nana, which, 
treating it as a mortgage, the plaintiff seeks to redeem. Oce of the questions 
in the suit—the main question—is whether it is a mortgage or a sale with the 
option of repurchase. Subsequently the defendants Gunaji and Baoji, on the 
8th January 1H87, sold the land to the fifth defendant Bapu for Bs. 3,000. 
The plaintiff Bhavani was not a party to that deed, and claims that it is not 
binding upon him. 

In 1888 the present defendants Nos. 1 and 2 Pandurang and Nana, filed 
a redemption suit against Nani to recover possession of the lauds, alleging that 
the mortgage, which she held, had been paid off. The present defendant Bapu had 
then acquired the interest of Nani in the lands and was in possession of them. 
Accordingly he was made a defendant to the suit, as were also the present 
defendants Gunaji and Baoji and the present plaintiff Bhavani. 
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The defendant Bapa in his written statement in that salt alleged that undor 
the sale-deed executed in his favour by Gunaji and Baoji be had also acquired tfato 
interest of the plaintiff [280] Bhavani. This the plaintiff Bhavani denied. 
An issue was raised upon that question in the Court of First Instance, whie^ 
was decided in favour of the plaintiff Bhavani. The suit itself was decided in 
favour of the present defendants Pandurang and Nana, who recovered possession 
of the lands from Nani and her assignee, the present defendant Bapn. There was 
an appeal against that decision, but it was confirmed both in the District Court 
and on second appeal in the High Court. The defendant Bapu did not appeid' 
in respect of the finding on the issue in favour of the plaintiff Bhavani. 

Now it will be observed that the finding upon the issue in favour of 
the plaintiff Bhavani was a finding upon an issue which did not properly arise 
in the suit. The title of the plaintiffs in that suit (the present defendants 
Pandurang and Nana) to represent pro tern, the interests of Gunaji and his 
sons Bhavani and Baoji under the terms of the document, Exhibit 50, was olef^r: 
and undisputed. The only question, which properly arose in the suit, was 
whether they were entitled to redeem Nani and her assignee Bapu and upon 
what terms. The determination of the issue between Bhavani and Bapu was 
not connected with the suit. It does not appear why the Subordinate Judge 
allowed it to be raised, or why he found upon it; but as we have said, there 
was no appeal from the finding. Had there been, the District Judge must 
have refused to consider it beyond declaring that the issue was improper and 
ought not to have been raised or decided. However, there having been no 
appeal, the finding on the issue remained, and the District Judge in this case 
has treated that finding as decisive of the respective rights of the plain¬ 
tiff Bhavani and the defendant Bapu in the suit. The question is whether 
he was correct in so treating it. We are of opinion that he was not. It was 
a finding between co-defendants unnecessary for the determination of the 
suit or the rights of the parties involved in the suit. It cannot, there¬ 
fore. operate as a res judieata—Bamchandra Narayan v. Narayan, I. 
L. B., 11 Bom., 216; Qhela v. Sankalehand, I.L.B., 18 Bom., 597; Ahmad AU 
V. Najabat Khan, I. L. B., 18 All., 65. 

[281] We have next to consider whether the instrument sued upon is a 
mortgage or a deed of sale with an option or right on the part of the vendors 
to repurchase the land after ten years. The solution of that question depends 
upon the terras of the instrument and the intention of the parties. The Subor¬ 
dinate Judge considered it to be a mortgage by way of conditional sale, and 
under the provisions of theDekkhan Agriculturists' Belief Act allowed redemp¬ 
tion, though the mortgage term bad not expired. The District Judge held it to 
b? a sale outright, with a right of repurchase reserved. He, therefore, dismissed 
the suit. 

The transaction is in the body of the instrument styled a sale; but that, 
though a circumstance to he taken into consideration, is not conclusive. The 
test is whether after its execution there continued to be a debt from the so- 
called vendors to the vendee, or whether the pre-existing debt became extin¬ 
guished on the execution of the instrument— Oovinda v. Jesha, I.L.B., 7 Bqpa.^ 
73. The material portions of the instrument are these : 

** In consideration of this amount (Bs. 2,500) there haro been given in sale the under¬ 
mentioned properties (desoribing them). The abovementioned properties have been in your 
enjoyment np to this day since the aforesaid date the 7th, on which day the properties were 
given in writing in mortgage to yon and delivorod into your possession. The said properties 
have been sold to you for the abovementioned amount and they have been by virtue of 
the previous mortgage-deed in your possession and they have also been given into your 
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poBBaM{on by this sale-deed. Yon ace, tbecefore, to enjoy the properties for ten years in any 
abamiffir yoa may like. After the expiration of the ten years Z (Q-unaji) will redeem 
jny properties on payment of Bs. 2,600 (or more literally ‘ having made payment of 
2,600 I will take back my properties'). Consent to this is given by ns, Baoji, 
aged 40 years, and Bhavani aged 36 years * * * who state in writing that our said father 
T^will, on payment of the amount as aforesaid, redeem the properties which have been as 
aforesaid given to you in writing. Should be fail to do so, we, having paid the amount, will 
redeem them without pleading the excuse of each other’s absence." 

The effect of that instrument appears to us to be that the creditors are to 
hold the property for ten years and are not to be answerable for what they do 
with it, nor have they any claim to interest. At the end of ten years, however, 
or at any time thereafter the vendor Gunaji undertakes that he having paid the 
money (Bs. 2,600) "will take back the land,” which [282] amounts, we think, 
to a covenant on his part to repay the money and redeem the land. This is 
made still more clear by what the sons are to do if the father fails to redeem. 
It is not, it appears to us. an option which the sons are given of repurchasing, 
hot an express covenant on their part, which it is intended that the creditors 
can enforce, and in answer to which the sons are not to plead the non-joinder 
of one anotW. They are to repay the Bs. 2,500 and take back the land. 

Mr. Man^shah in support of the opposite view relied on Bhagwan Sahai 
V. Bhagwan Din, I. L. E., 12 All., 387, where the Lords of the Privy Council 
held (citing the oases of Alderaon v. Whita, 2 DeG. and J., 105, approved in 
Tha Maneheater, Sheffield and Lincolnshire Railway Co. v. The North Central 
Waggon Co., 13 App. Ga., 568) that the instrument before them was one of con¬ 
ditional sale and not of mortgage, but there the only agreement was one on the 
put of the vendee to accept the purchase-money and cancel the sale. Here 
the undertaking is on the part of the so-called vendors to pay the debt and 
redeem. The words can bear no other meaning. The debt is recognised as an 
existing debt, payment of which is postponed for ten years. If we were doubt¬ 
ful as to the true effect of the instrument, the conduct of the creditors would, 
we think, make the matter clear. In their books they entered the Bs. 2,500 as 
a debt due from the so-called vendors, and Pandurang in his evidence in the 
former suit stated that the vendees enjoyed the profits in lieu of interest. 

We set aside the decree and remand the appeal for retrial having regard 
to this judgment. The respondent to pay the costs in this Court. All other 
costs will be dealt with by the Judge who hears the appeal. 

Decree set aaide and ease remanded. 


MOTES. 

11, As regards when a finding concerning parties arrayed on the same side becomes 
res judicata, see also (1903) 6 Bom. L. R., 97 ; (1911) 36 Bom., 207 ; (1912) 17 C.W.N., 128. 
As regards the test as to the cbiraoter of the deed, .see aUo (1900) 2 Bom. L. B., 1058.] 
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[288] APPELLATE CIVIL. 

The 17th June, 1896. 

Present: 

Sir C. Farpan, Kt., Chief Justioe, and Mr. Jdsticb HosKiNa. 

Arjan Bamobandra Shefc Karpe.(Original Defendant) Appellant 

versus 

Shankar Visbram Shenvi Ghuraye.(Original Plaintiff) Respondent.* 

Praetiee — Procedure—Dismissed of ease in first Court without hearing all the 
witnesses—Appeal -Duty of appellale Court to call the remaining 
witnesses before reversing the decree of first Court. 

The Bobordinate Judge having heard all the witneBSos for the plaintiff and some of the 
witnenes for the defendant intimated that he did not consider it necessary for the defendant 
to call any more evidence. He then dismissed the suit. On appeal by the plaintiff the 
Judge upon the recorded evidence reversed the decree and allowed the plaintiff’s claim. The 
defendant appealed to the High Court, contending that the lower Court ought not to have 
found against him without allowing him an opportunity to call the witnesses whose evidence 
had been dispensed with by the Subordinate Judge. 

Held (reversing the decree of the lower appeal Court and remanding the case), that the 
Lower Appellate Court ought not to have reversed the decree of the first Court without 
allowing the defendant to give the evidence which the first Court declined to take. 

Second appeal from the decision of Rao Bahadur V. V. Vagle, First Class 
Subordinate Judge of Ratnagiri, with appellate powers, reversing the decree of 
Rao Saheb Vishvanatb Vaikunth Wagh, Subordinate Judge of Vengurla. 

The plaintiff had attached certain property in execution of a decree 
obtained by him. This attachment had been removed on the application of the 
defendant, and the plaintiff now brought this suit for a declaration that the 
property was liable to attachment. 

The defendant resisted the plaintiff's claim. 

The Subordinate Judge examined all the witnesses tendered by the 
plaintiff, and after examining only three of the witnesses adduced by the 
defendant dispensed with bl)e rest of his witnesses and dismissed the suit. 

On appeal by the plaintiff, the Judge reversed the decree and allowed the 
claim. The following is an extract from his judgment:— 

IJ641 •• On the other hand the defendant adduced no evidence beyond examining thrM 
persons as witnesses Nos. 56, 64 and 65 on his behalf. * * This is all the evidence adduced 
by the defendant. The defendant’s vasil contended that as the lower Court thought it unneces¬ 
sary to examine all his witnesses in view of the plaintiff’s evidence he should be allowed a 
fresh opportunity of examining b*B witnesses. No doubt there is a passage in the lower 
Court’s judgment that it did not consider it necessary to examine all witnesses called by the 
defendant; but on referring to the rotnama of the case, I find that the defendant himself 
dispensed with the rest of his witnesses (vide Exhibit 9). We may have done so at the 
suggestion of the lower Court, but he took the risk of it upon himself, I, therefore, hold that 
the defendant has no right to examine those witnesses whom be himself dispensed with.” 

The defendant preferred a second appeal. 

Seott (with Vasudeo Q. Bhandarkar) for the Appellant (Defendant):—As the 
plaintiff’s attachment bad been removed, the burden of proof lay heavily upon 


* Beoond Appeal, Ho. 754 of 1895. 
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him to prove hia right to attach it, and he baa failed to do ao. The firat Court, 
without examining all our witneaaea, came to the oonoluaion that the plaintiff 
had failed to make out hia caae. But on the evidence on the record, the Judge 
in appeal came to a contrary conclusion, The Judge ought to have given ua an 
opportunity to produce all our evidence, especially as the evidence was dis¬ 
pensed with by the firat Court, before he decided in plaintiff’s favour— Khuda 
Bakhah v. Imam Alt, I. L. B.. 9 All, 339; BamJewun Singh v. Badha Perahad 
Singh, 16 Cal. W. B., 109. We submit that the inquiry has been defective. 

Lang (Advocate-General with Oangaram B. Bale), for the Beapondent 
(Plaintiff):—It appears that the defendant himself dispensed with the rest of 
his evidence. He considered that it was not necessary for him to examine the 
rest of his witnesses having regard to the evidence adduced by the plaintiff . 
The defendant must take the consequence of his own act. 

Farran, C. J. :—It is in our opinion undesirable to have a case disposed 
of without hearing the evidence of all witnesses whom the parties desire to 
call. Here the Subordinate Judge during the progress of the case intimated 
to the parties that, having regard to the view which be took of the evidence 
called by the plaintiff, he did not think it necessary to examine all the 
witnesses called for the defendant. We think that after that intimation 
[255] the defendant was not bound to go on calling witnesses, which the 
Subordinate .^u^ge thought it unnecessary to examine. Though his pleader in 
his endorsement on the darkhasb of 10th July 1893, made long afterwards 
stated that *' it was not necessary to examine the remaining witnesses having 
regard to the evidence produced by the plaintiff,” we do not see more in that 
than an acquiescence in the course adopted by the Subordinate Judge. When 
the Judge in appeal was inclined to take a different view of the effect of the 
plaintiff’s evidence, we think that he ought to have given the defendant an 
opportunity of calling the evidence which the Subordinate Judge in effect 
declined to take 

We are fortified in this view by the cases of Khuda Bakhah v. Imam Ali, 
I. L. B., 9 All, 339, and Bam Jewun Singh v. Badha Perahad Singh, 16 Cal. 
W. B., 109. 

We reverse the decree and remand the ease for a rehearing of the appeal 
after the defendant has been given an opportunity of having the witnesses, whom 
he proposed to examine, examined either in the Court of the Subordinate 
Judge or by the appellate Court as the appellate Court may think fit. Costs, 
costs in the cause. 

Decree reverted and ease remanded. 
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KAMA MAKBABAlt SHSt V. 


CllBon.tflB] 

APPELLATE CIVIL. 

The 24th June, 1896. 

Present: 

Mr. Justice Parsons and Mb. Justice Banade. 

Nana Mansaram Shot.(Original Plaintiff) Appellant 

vertus 

Bautmal Taraohand Sbet.(Original Defendant) Bespondent.* 

Fraudulent eonveyanee—Colourable sale—Sale of property to defraud creditors 
—Indicia of fraud—Execution of decree — Attoahment—Applicaiion to raise 
attachment—Suit to establish right to the attached property. 

Where in a suit to aetabliah plaintifi’e right to property purehased by him it was found 
that hia vendor, who had many debts to pay, had sold to the plaintiff all hie property, reeerv* 
ing nothing to himself; that the plaintiff bought the property without seeing it or valuing 
it; that the oousidoration for the sale consisted of time-barred debts or debts which were not 
payable at the time ; that the property sold remained in the possession of the vendor who 
paid its assessment, and that the consideration was grossly inadequate, 

l«S«J Held, that there was no bonA fide or valid sale, but a mere colourable transaction 
without consideration not intended to transfer the property to the plaintiff. 

Second appeal from the decision of Bao Bahadur Ghunilal Maneklal, First 
Glass Subordinate Judge of Dbulia, reversing the decree of Bao Saheb G. N. 
Ookhale, Subordinate Judge of Jalgaum. 

The defendant having obtained certain money decrees against one Bapu 
Vithoba Patel and his brothers attached certain lands and houses in execution. 

The plaintiff claimed the property as his, alleging that he purchased it 
from Bapu Vithoba Patel and his brothers under a sale-deed dated 2nd Janu¬ 
ary 1891. He applied to have the defendant’s attachment removed, but his 
application was rejected and be then brought this suit to establish his right to 
the property. 

The defendant alleged that the purchase of the property by the plaintiff 
was merely colourable and that the property was liable to his (the defendant's) 
attachment. 

The Subordinate Judge allowed the plaintiff’s claim, holding that this 
purchase of the property was a valid purchase. 

On appeal by the defendant the Judge found that the plaintiff’s sale-deed 
was fraudulent and colourable and reversed the decree. The following is an 
extract from his judgment:— * 

“ It appears that the judgment-debtors have sold the whole of their property to the 
plaintiff, and this is a badge of fraud. The conduct of the plaintiff is not that of a honA-flde 
purchaser. He had not seen the property which he purchased. He did not take care to 
ascertain the value of the property. He says his gumasta Qopal knew everything about it, 
and he purchased the property, because his gumasta advised him to do so. Mow that 
gumasU, though examined in the case, has not been asked a word on this point. Some of the 
debts due to the plaintiff had been .time-barred and a portion of them had not become 
doe. The two sons of Vithoba who were not parties to the bonds, appear to have in 
the sale without any hesitation. The dealings between the plaintiff and the three sons of 
Vithoba hod been very old, and on not a single occasion had the other two sons of Vithoba 
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been called apon to join in passing a bond to the plaintiff. Notwithstanding the sale, 
the houses included in the sale have been in posaessioa of the vendors without rent, and 
the only explanation offered by the plaintiff on this head is that [M7] houses in villages 
could fetch no rent. As regards the lands, the plaintiff had taken a rent-note from his 
debtor Bampuri, a guru of the vendors, but the evidence on the records shows that the 
vendors have been in possession of the lands, and Bampuri is a mere nominal tenant. Qovern- 
ment assessmeat for the lands in suit has been paid by the vendors except on one solitary 
occasion when it was paid by Bampuri and that was on ‘iSrd January 1891 (Exhibits Nos. 
71, 72, 78). Bampuri says he ploughs the fields by means of bullocks belonging iiO the 
vendors, and that one of the vendors is his saldar (servant) for ploughing the Holds. All 
these circumstances go to show that the sale is a fraudulent transaction made with a view 
to defeat the claims of creditors. It is true that the sale was made for consideration. A 
time-barred debt is, no doubt, a good consideration, and similarly a debt still to become due 
is also a good consideration ; but in Ttoyn's case there was a good consideration, but the sale 
wasd'dared void and fraudulent, because of the existence of other circumstances irrespective 
of want of good faith. 

“The stamp-paper for the sale-deed was purchased on Ist January, and ihe deed was 
passed on 2nd January,—that is to say at a time when ihe Courts were closed for Christmas 
Holidays; perhaps the Courts might have re-opened on the very date of the .sale. As 
regards the adequacy of the consideration, it appears that the plaintiff is unwilling to part 
with the property fee even Rs. 8,000. At tbo Court's sale, some portion of the property was 
not sold, but that which Wi» sold fetched about Bs. 2,481. The lower Court says that this 
price cannot bo taken to be the true value of the property. But when we find that a greater 
portion of the property has been purchased by Jagannath Navalram, wc caunot refuse to 
attach due weight to the circumstance that J.agannath is a debtor of the plaintiff to the 
extent about of Bs. 6,000, audit was the plaintiff'sguniasl-a who p.iid the purchase-money on 
behalf of Jagannath. It is reasonable under the circumstances to presume that jagannath 
was simply a man on behalf of the plaintiff, and it is improbable i!i tbo highest degree to 
suppose that a man of the plaintiff should have acted as a puffer at the auction-sale. The 
only other bidder at the"sale was a mau on behalf of Ihe defendant. Jagannath purchased 
property of the value of about Bs. 1,600, whilst the defendant’s mau purchased property of 
the value of about Be. 800. The value paid by the plaintiff is, therefore, inadequate.” 

The plaintiff preferred a seoond appeal. * 

Branson (with Vasudeo G. Bhandarkar for Narayan Q. Chandavarkar) 
appeared for the Appellant (Plaintiff):—The Judge has not found that the 
transaction was not intended to convey the rights in the property or that the 
debtors still continued to be the owners of the property. In the absence of such 
findings, and our sale-deed being registered, it lay on the defend-[268jant8 to 
show that no property passed to m—Jtajan Uarji v. Ardeshir, 1. L. R., 4 Bom., 
70; Motilal v. Utam, I. L. B., 13 Bom , 434. 

Lang (Advocate-General, with Gangaram B. Bele) for the Respondent 
(Defendant);—The finding of the Judge is quite clear. He found that the 
transaction was fraudulent and colourable. The only conclusion for such a 
finding is that there was no intention to convey the property— Eangiibhai v. 
Vynayak, I. L. B., 11 Bom.. 666. 

Banadt, J.:—Mr. Branson, the counsel for the appellant, admitted 
that if the £K)wer Appellate Court had found that the deed of sale was only a 
paper transaction, and the property in the land^ sold did not pass to the 
appellant purchaser, that would have been a finding of fact which he could 
not question in second appeal. As we read the judgment in appeal, we think 
the Judge meant to say that in his opinion there was no hona fide or valid sale. 
He found that the sale-deed was colourable and fraudulent. He notices the 
several (ndtota of fraud and collusion, vis., (J) that the debtor sold all his 
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property reaerving nothing to himself; (2) that the appellant bought the pto* 
percy without seeing it or taking oare to value it; (3) that the consideration 
consisted of time-barred debts which were not payable at the time; (4) that 
the properties sold remained in the possession of the vendor, who paid the 
assessment of the same; (5) and that the consideration was grossly inadequate. 
The judgment ibdeed stated in one place that the sale was made for considera¬ 
tion, but this consideration is described immediately after as being time-barred 
debts, or debts which were not repayable at the time. 

It was on all these accounts, and not merely because the sale was intended 
to defeat other creditors, that the Lower Appellate Court held the sale-deed to 
be fraudulent and void. This clearly amounts to a finding that it was a mere 
colourable transaction without consideration, and one which was not intended 
to transfer the property to the appellant. The present case clearly falls within 
the ruling in Rangilbhai v. Vinayak, 1 L. B., 11 Bom., 666, and not within the 
class of oases covered by Motilal v. Utam, 1. L. B., 13 Bom., 434, and Bajan 
Harji V. Ardeskir, 1. L. B., 4 Bom., 70. We must, therefore, confirm the 
decree, and reject the appeal with costs. 

Decree ooniinned. 


NOTES. 

[ Seo albo (1900) ‘25 Bom., 202 ; (1900) P. B., 6.] 


[269] APPELLATE CIVIL. 


The noth June, 1896. 

Present: 

Mr. Justice Parsons and Mr. Justice Banade. 

Jivanbhat.(Original Plaintiff) Appellant 

* versus 

Anibhat.(Original Defendant) Bespondent.* 

Hindu law-Partition - Suit for partition — Exclusion—Burden of proof. 
lu a suit for partition of joint family property, the defendants pleaded that the plaintifi’a 
branch of the family had been separated more than thirty years ago. The plaintiff proved 
that the family property was joint, and that ho had a share in it. 

Udld, that under the circumstances it lay on the defendants to prove plaintiff’s exoloaion 
from the joint estate for more than twelve years and an exolusion known to the plaintiff. 

Second appeal from the decision of M. H. W. Hayward, Assistant Judge of 
Belgaum, in Appeal No. 191 of 1893. 

Suit for partition. 

The plaintiff sought to recover his one-fourth share of certain property, 
which be alleged was the joint family property of the parties to the suit. 

The defendants pleaded-that the plaintiff’s branch of the family had sepa¬ 
rated more than thirty years ago, and that the suit was barred by limitation. 

The Court of First Instance held that the parties were members of a joint 
Hindu family, that the suit was not time-barred, and that the plaintiff was 
entitled to recover his share by partition of the property in dispute. 




Second Appeal, No. 865 of 1896. 

726 





ANIBHAT [1896] 32 Bom. 260 

This deoision was reverged, on appeal, by the Assistant Judge who held the 
claim to be time-barred. He remarked as follows:— 

“The plaintiff was boand to prove that he first became aware of his ezclnsion within 
twelve years of the suit under article 127* of Act XT of 1877, and this would include proof 
of possession as well as title within that period. This he appears to me to^have failed to do. 
His suit is, therefore, time-barred under article 127 of Limitation Act." 

[260] Against this deoision the plaintiff appealed to the High Court. 

Doji Abaji Khare, for Appellant (Plaintiff)The lower Court has laid 
the burden of proof on the wrong party. The plaintiff has proved that his 
branch of the family is not separated from that of the defendants. The parties are 
still joint. That being so, it lies on the defendants to show that plaintiff has been 
excluded to his knowledge from the joint property for twelve years before suit. 

Unless and until the defendants prove this fact, the plaintiff is eutitled to 
a decree for partition— Rrinhnabai v. Khangowda, I. L, R., 18 Bom., 197 at 
p. 202; Dinkar v. Bhtkaji, I. L. R., 11 Bora., 365. 

N. Ghandavarkar, for Respondent:—It is found that defendants have 
been in possession of the property in dispute for over thirty years. Possession 
is pnma fade exclusive. It is for the plaintiff, who has been out of possession 
for so many years, to prove that his title was ever acknowledged by the defend¬ 
ants during this period, or that they held the property on his behalf. This 
be has not done. His claim is, therefore, barred by limitation— Ramehandra 
Narayan v. Narayan Mahadev, I. L. R., 11 Bom., 216 at p. 219. 

Parsons, J.:—The Assistant Judge was wrong in placing the onue on 
the plaintiff of proving possession within twelve years of suit as well as title. 
Plaintiff sued to enforce a right to a share in joint family property. The 
defendants pleaded that the plaintiff belonged to a branch of their family 
which had separated more than thirty years ago. It was, therefore, necessary 
for the plaintiff to prove title,—that is, to prove that the property was joint, 
and that he had a share in it. This he did in the opinion of the Subordi¬ 
nate Judge. The Assistant Judge has recorded no finding on this point, and 
it still remains to be decided. , 

Assuming, however, for the purposes of this appeal, that this proof has 
been give^, then clearly the onus of proving exclusion would lie on the defend¬ 
ants who assert it, and it is not merely [261] an exclusion that must be 
proved, but an exclusion known to the plaintiff. This is distinctly laid down 
in Krishnabai v. Khangowda, T. L. R., 18 Bom., at p. 202. See also Ilari v. 
Maruti, 1. L. R., 6 Bom., 741, and Dinkar v. Bhikaji, I. L. R., 11 Bom., 365. 

We reverse the decree of the Lower Appellate Court, and remand the 
appeal for a fresh trial. Costs to abide the result. 

Decree reversed. 


* [ Art. 127 


Descriptib.n of suit. 

Period of limita¬ 
tion. 

Time from which period begins to run. 

By a person ezolnded from joint-' 
family property to enforce a right 
to share therein. 

^ Twelve years. 

When the exclusion becomes known 
to the plaintiff. ) 
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TESTAMENTARY JURISDICTION 


The 9th December, 1897. 

Fbbibnx: 

MR.'JnBTICB SXRAOHBT. 


ObotalAl Ohunilal.Flaintifif 

versus 

Bai Kabubai.DefendaDt.’' 

Practiee— Proeedure—Contentious matter—Duty of Registrar—When a 
petition for probate or letters of administration becomes con* 
teniious — Non-appearance of caveator— Form of order. 

So long ns a petition for probate or letters of administration is " non-oontentious " it is 
to be dealt with by tbe Registrar, As soon as it becomes “ contentions ’’ it is ^to be treated 
as a plaint in a suit, and the suit is governed, so far as practicable, by tbe prooednre 
prescribed by the Civil Procedure Code. 

The petition becomes contentious not upon the entry of a caveat, but upon the filing of 
the affidavit in support of the caveat. 

Where, in consequence of the filing of the affidavit, the matter becomes a suit, the whole 
suit must be disposed of by the decree of the Court. Where, therefore, at the hearing of 
the suit the defendant does not appear in support of the caveat, it is not a correct procedure 
for the Court merely to dismiss the caveat, leaving it to the Registrar to dispose of the 
petition as a non-contentious matter. Tbe proper form of order is that tbe caveat be dismissed 
and that probate or letters of administration issue, provided that the Court is satisfied 
the papers are in order. 

The plaintiff presented a petition praying for probate of the will of his father 
Chunilal Motilal. 

The defendant filed a caveat against probate being granted to the plaintiff. 

[262] The matter thereupon, in accordance with the practice, became a 
suit, was duly numbered as such, and was included in the list of testamentary 
cases " for hearing.” 

No affidavit, however, was filed in support of tbe caveat, and it now appear¬ 
ed on the day’s list" for dismissal under Rule 42 t ” of the High Court Rules. 

Maeleod appeared for the Petitioner:—This matter has been improperly 
set down for dismissal under Rule 42. That rule does not apply. Tbe oaveatrix 
has filed no affidavit, and I, therefore, ask that her caveat be dismissed, and 
probate be granted by the Court to the petitioner. There is now no opposition 
to bis petition. 

[SxRACHEY, J.;—I am informed by tbe Registrar that in such a ease as 
this, t.e., where no affidavit has been filed in support of the caveat, the practice 
is for the Court merely to dismiss the caveat, and for the Registrar to grant 
probate. i 

If so, that practice is wrong. The matter has become a suit, and the 
Cowt must deal with it. It is for the Court, and not the Registrar, either to 

•Suit, No. 27 of 1897. 

t 42. All writs of summons to appear and answer shall show in the margin the date c2 
the filing of the plaint, and of any order to amend the summons, and shall be ddivered to the 
Sberifi—for serviro within the local limits of the jurisdiction of this Gourt-~or to the Pro- 
thonotary lor transmission elsewhere, within twenty-one days from tbe filing of the plaint, 
or the date of such amendmentotherwise the suit will be set down on fhe Trial Board to 
be dismissed unlese otherwise ordered. 
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gract or refuse the relief prayed for. The defendant (*.«., the oaveatrix) fails to 
support her case by making the necessary affidavit Why should that fact make 
it necessary for the petitioner to present a fresh application to the Begistrar 
instead of having his case decided now by the Court ? The matter was some 
time ago on the board for hearing. If it had been reached, and had been called 
on for hearing, the Court would have dealt with it and have granted probate. 
It was not reached, and not called on, and now improperly appears on the 
list “for dismissal.” I submit that it is the caveat that must be dismissed. 
The petition of the plaintiff for probate should be granted. His petition 
has become a suit (Succession Act, X of 1865, section 261; Probate and 
Administration Act, V of 1881, section 83*}. A suit is not dismissed because 
no written state*[263]ment is filed. This petition ought not to be dismissed 
because no caveat is filed. 

There was no appoaranoa for the oaveatrix. The Court dismissed the caveat, and reserved 
judgment on the point whether the Court or the Begistrar should grant probate. Subse* 
quently the following Judgment was delivered:— 

Straohoy, J.:—I have to decide a question of practice in the Testament* 
ary and Intestate Jurisdiction of this Court which has arisen lately in several 
cases, and which I have taken time to consider. It relates to the course 
which should be adopted where a caveator fails to file an affidavit in support 
of the caveat within eight days after its entry under Rule 483 of the Rules of 
the Supreme Court (Ecclesiastical) which is still in force. 

In one of the oases in which the question has arisen, the suit was according 
to the usual practice put up for dismissal of the caveat for non*oomplianoe 
with this rule, and Mr. Macleod, who appuared for the petitioner, asked me 
not only to dismiss the caveat, but to direct probate to issue to his client. 
The Registrar, however, informed me that the practice was for the Court to 
confine itself to dismissing the caveat, and for the case upon such dismissal to 
be treated as a non*contentious matter in which under Rule 3 of the 
Testamentary and Intestate Rules made on the 1st December 1882, the grant 
of probate is made, not by the Judge, but by the Registrar. On the other hand, 
Mr. Macleod contended that the Court being seized of the case, the more 
reason'^.ble and expeditious course would be to avoid taking two steps where one 
was sufficient, and that where a petition for probate had become contentious 
by the entry of a caveat, and by the proceedings being converted into a 
suit, it should be completely disposed of by the decree of the Court. 

The Registrar has kindly furnished me with a note, from which I gather 
that the course adopted in most of the few cases on the subject of wbicli there 
is any record has been to dismiss the caveat, leaving the grant of probate to be 
made by the Registrar. Only six cases have been found, and in three the order 
was simply “caveat dismissed with costs.” In one the Judge added to these 
words “ application to be dealt with by the Registrar.” In another the Judge 
on the consent of the defendant decreed [864] administration to the guardian 
cf an infant plaintiff ; and in the sixth the order was “ caveat dismissed with 
costs. Probate to issue to both plaintiffs.” 

There is thus nothing that can be called a long, continuous and uniform 
practice on the subject. It is, however, desirable tuat a uniform practice should 

* [ 8eo. 6S ;-*-In any case before tbe District Judge in which there is contention, the 
proceeding shall take, as nearly as may be, tbe form of a suit, 
Prooedare in oontenlions according to the provisions of tbe Code of Civil Procedure, in 
oases. which the petitioner for probate or letters of administration, as 

the case may be, shall be the plaintiff, and the person who may 
have appeared as aforesaid to oppose the grant shall be the defendant.) 
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be adopted. The gneBtion is what practice would be most in keepiDg with tho 
lodian Sucoession Act, 1866, the Ftobate and Administration Act, .1881, tho 
Oode of Oivil Procedure (Act XIV of 1862) and, so far as applioahle, the rules 
of practice and procedure of the Probate Division of the High Court in England. 
The effect of Bale 8 of the Buies of the lat December 1882, of sections 288 and 
261 of the Indian Suoceasion Act, and sections 65 and 63 of the Probate and 
Administration Act is that, so long as a petition for probate or letters of adminis* 
tration is " non-oontontious," it is to be dealt with by the B^istrar: as soon 
as it becomes “ contentious " it is to be treated as the plaint in a suit, and the 
suit is governed as far as praetioabie by the procedure prescribed by tbe Civil 
Procedure Code. It appears to me that the existing practice does not oonform 
to this distinction as accurately as it might. What it does is to treat the 
filing of a caveat as the point at which a petition for probate or letters of ad¬ 
ministration becomes contentious. Immediately upon tbe caveat being filed, 
a notice is issued by the Begistrar to the “ attorney for tbe plaintiff *’ in which 
the proceedings are described and numbered as a suit between the petitioner as 
plaintiff and the caveator as defendant: this notice states tbe filing of tbe caveat, 
and that " the petition became a suit ” upon a date specified, and that " you 
are required to apply for, and deposit for service a summons within twenty-one 
days from such last mentioned date under Buie 64 of the High Court Buies ” 
—that is, Buie 42 of the Buies as now revised. The next step where an afiSdavit 
is filed in support of tbe caveat, is that tbe Begistrar gives notice of the 
fact to the attorney for the plaintiff. If the affidavit is filed within eight 
days after the entry of the caveat, it becomes the written statement in 
the suit. If no affidavit is filed within eight days, the suit is put on tho board 
for dismissal of tbe caveat, and the petition is dealt with by tbe Begistrar 
in the manner already described. It appears to me that the more 
[266] correct procedure would be to treat, not the entry of a caveat, but the 
filing, within eight days of such entry, of an affidavit in support of the 
caveat, as the point at which the petition becomes contentions. The form 
of caveat prescribed by section 262 of the Sucoession Act, and section 71 of the 
Probate and Administration Act, and the judgments of the Court of Appeal in 
Moranv. Place,(1896) P., 214, and Salter v. Salter, (1896) P., 291, show that tbe 
entry of a caveat is not necessarily a contentious proceeding, and does not neces¬ 
sarily imply any intention to oppose the grant: it is merely a request that 
nothing 1 m done in tbe matter of the estate of A B, deceased, without notice 
to the caveator. The caveator may only want time to make enquiries and 
obtain information. In the oases just mentioned, it was held that in England 
the contention or litigation commences not with the caveat, nor with tbe warning 
of the caveat, nor with the caveator’s appearance to tbe warning, but with the 
writ of summons which the person warning the eaveat and intending to propound 
the will must then issue, and by which under seetion 100 of the Judicature 
Act an action is commenced. In India, though there is a caveat there is 
no warning, no appearance to tbe warning, and no writ of summons 
commencing an action; but a suit is here commenced by the filing of a 
plaint, and tbe question is at what point tbe petition for probate or letters 
of‘administration should be treated as having become tbe plaint in a suit. 

I think that the point at which this should be done is the filing of the 
affidavit in support of the caveat, because under the Buies the affidavit must 
state " tbe right and interest of tbe caveator, and the grounds of objeetion to 
the application ” and that does imply opposition to the grant. Up to the 
filing of the affidavit, nothing need be done by the Begistrar. If within 
right days from tbe entry of the caveat no affidavit is filed, the caveat simply 
drdps, the matter never becomes contentious, and the Registrar oan proo^ 
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io grant probate or administration as if no oaveat had been entered. That is. 
in my opinion, implied by the Bale which provides that, unless the affidavit is 
filed within eight days, “ such oaveat shall not prevent the granting of probate 
or letters of administration.’ If within the eight days ap affidavit is filed, 
[ 866 ] then, bat not before, notice should be given to tbe petitioner that the 
petition has become the plaint in a suit, and that he must proceed under Buie 
42. This course will prevent any such question as that raised by Mr. Maoleod 
from arising in tbe future; for until tbe affidavit is filed, there vrill be 
no suit, and if it is not filed in time, the case will not be put on tbe board for 
dismissal of the oaveat, but the Begiutrar will ignore the oaveat and dispose of 
the petition. 

Where, in consequence of the filing of the affidavit, the matter becomes a 
suit, the whole suit must, in my opinion, be disposed of by the decree of the 
Oourt. In England there is a machinery by which, even after a writ of sum* 
mons has issued, an order may be obtained for discontinuance of contentious 
proceedings, and for the grant of probate in common form. In India there is no 
such machinery, and a probate matter which has once become a suit can only be 
disposed of like other suits. A relief prayed for in the plaint can only be grant¬ 
ed by the Court, and in a petition for probate or letters of administration the 
relief prayed.foj^is that probate or administration may be granted. It follows that 
where at the hearing of the suit the defendant does not appear in support of 
tbe oaveat, it is not, in my opinion, a correct procedure for the Oourt merely to 
dismiss the oaveat, leaving it to the Begistrar to dispose of the petition as a 
non-oontentious matter. In such a case 1 think that the proper form of order 
is that the oaveat be dismissed, and that probate or letters of administration 
issue, provided that tbe Courtis satisfied that the papers are in order, and, in 
the case of probate, of the due execution of the will. In a case decided in 1860, 
SaUSSB, C. J., directed probate to issue out of the ofiioe, " if there is no objec¬ 
tion on tbe part of the officer,” and 1 think that will be the most convenient 
form of order, except where the Begistrar has already minuted. 

In tbe case in which Mr. Macleod appears, and which in accordance with 
the existing practice has been treated as a sUit, I have already dismissed the 
caveat, and I now direct that probate issue to the plaintiff subiect to any 
objection on the part of tbe Begistrar. 


Otder that prohate issue. 



MADBAVBAO «. 


k.L.B. 82 Item. 86^ 

[287] APPELLATE OIVIL. 

The 29th June, 1896. 

. Pbesebt,: 

Mr. Justice Banade and Mb. Justice Hoskino. 


Madhavrao.(Original Plaintiff) Appellant 

versus 

Bamrao and another.(Original Defendants) Bespondents.* 


Civil Procedure Code {Act XIV of 1882), -sea. 244, Cl. (c)—Decree— 
Declaratory decree—Execution of decree raising question 
of mismanagement of property— Execution. 

In a partition suit brought by the plaintiff a decree was passed in 1BB2 whioh provided 
(inter alia) that the defendant should manage certain devasthan lands and apply the income 
thereof to devasthan purposes ; and that if he failed to manage the lands properly, or alienated 
them by sale or mortgage the plaintiff and his younger brother should enjoy the lands and 
apply the proceeds towards the maintenance of the devasthan. 

In execution of this decree, plaintiff presented an application on the 28th November 1894, 
praying that he should be put in management of the devasthan lands, on the ground that the 
defendant was guilty of mismanagement and misapplication of the devasthan property. 

This application was rejected by the Court of First Instance on the ground that the 
question of mismanagement did not fall within section 244, clause (c), of the Code of Civil 
Procedure (Act XIV of 1882). This order was confirmed on appeal on the ground that the 
decree was a declaratory decree and, therefore, incapable of execution. 

Held, on second appeal that the decree was not declaratory only, and that it could be 
enforced in execution under section 244 of the Code of Civil Prooodure (Act XIV of 1682). 
Second appeal from tho decision of S. Tagore, District Judge of Batara, in 
Appeal No. 15 of 1895. 

In a partition suit the decree dated Slat October 1882, directed {inter alia) 
that the plaintiff’s elder brother Bamrao should have the management of certain 
lands which were set apart for the maintenance of a devasthan, so long as he 
carried on the management properly ; and that if he failed to perform this duty, 
or alienated the devasthan lands by sale or mortgage, the plaintiff' and bis 
younger brother should manage the lands, and apply the income to devasthan 
purposes. 

On the 28tb November 1894, plaintiff made an application for execution 
of the above decree, praying that he should be put in [288] management of 
the devasthan lands, as his brother Bamrao had alienated the lands on permanent 
mirasi leases, and failed to apply the income to the purposes of the devasthan 

The Court of First Instance rejected this application, on the ground that 
the question of mismanagement did not fall within section 244, clause (c), of 
the Code of Civil Procedure (Act XIV of 1882), and referred the plaintiff to a 
separate suit. 

On appeal the District Judge held that the decree, so far as it related to 
devasthan lands, was a declaratory decree, and as such incapable of execution. 
He, therefore, confirmed the order of the first Court. 

Against this decision the plaintiff appealed to the High Court. 

B. A. Bhagvat, for Appellant. 

M. 22. Bodas, for Bespondents. 


* Beoond Appeal, No. 288 of 1896. 
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The following aathorities were referred to in argumentjBamapa v. 
Krishnaya, P.J. for 1885, p. 22 ; Kashu Kiskore Boy Chowdhry v. Noor Khan, 
7 Cal. W. B.. 45; Roy Luohm-eeput Singh v. Adoyto Churn Mulliok, 24 Gal. W. 
B., 452 ; ^ukund Harshet v. Haridaa Khemji, I. L. B., 17 J^om., 23. 

RanadOi J.:—In this case the appellant-plaintiff is brother of the respon- 
dents Nos. 1, 2. There was a partition dispute between them, which was 
settled by an agreement efleoted by a conciliator, and the award of the conciliator 
was made on 29th September 1882, and had the effect of a decree when the 
award was filed on 31st October 1882. 

The fourth clause of this conciliation decree related to the devasthan lands, 
and it directed that respondent No. 1 should have the management of these 
lands for devasthan purposes as long as he carried on the management properly. 
If respondent failed to perform this duty, or if he mortgaged or sold devasthan 
lands, the appellant-plaintiff and his brother respondent No. 2 should enjoy the 
inam lands of the devasthan, and apply the proceeds to devasthan purposes. 

The present darkhast was filed by the appellant, in continuation of previous 
darkhasts of 1685, 1888 and 1891. on 28th November [269} IB94, and it was 
stated therein that respondent No. 1 had let out the lands on permanent miroii 
leases, and failed to apply the income to devasthan purposes, and that, therefore, 
the appellant should be placed in management of tiie lauds as provided for by the 
decree. As the other brother of plaintiff refused to join in this proceeding, he was 
made co-defendant. The Court of First Instance hold that the question of the 
alleged mismanagement and alienation did not fall within clause (c) of section 
244. and that plaintiff should bring a separate suit. This order was conffrmed 
in appeal by the District Judge on the ground that the decree in respect of the 
devasthan property was declaratory only, and not capable of execution. 

It was contended in the appeal before us that the decree was not declaratory 
only, and that the question of mismanagement fell within clause (c) of section 
244. We took time to consider our judgment, as the points raised in this appeal 
have never been formally decided in this Court. There can he no doubt that the 
portion of the decretal order now sought to be executed was not declaratory only, 
and incapable of execution. The authority quoted by the District Judge, 
apparently from O’Kineaiy’s Code,’'' cannot be found in 1. L. B., 1 All., p. 154. 
The ruling in Nawazish A h beg v. Vilaytee Khanum, 2 Agra, 23, however, is 
an instance of a declaratory decree incapable of execution. In that case execution 
was sought of a decree declaring plaintiff’s right to a monthly alhwancu, audit 
was very properly held that plaintiff ’s remedy was by suit, and not in execution 
under section 244. The appellant’s pleader referred to Eamapa v. Krishnaya, 
P, J. for 1885, p. 22, which is more in point, as an authority in the present 
case. In that case the decree was passed in 1869 in accordance with the terms 
of a compromise, and directed that the tenant should retain pcssession of the land 
as long as be paid the rent fixed, but on default in payment the tenant should 
make over the land into plaintiff’s possession. Plaintiff sought in 1882 
[270] to enforce this last portion of the decree on the allegation that there had 
been a default in payment. It was held by this Court that such a decree was 
capable of execution, and its execution was net barred by reason of the lapse 
of more than three years from the date of the decree. There is an earlier ruling 
of the Madras High Court— Banganasary v. Shappant Asary, 5 Mad. H, C. 
Bep., 375, which is to the same effect, and the landlord was required to seek 
possession of the land in execution, and not. by a separate suit, when the decree 

* Reporter's Note :—The case citei) in O’Kinealy’a Code at p. 22 and also at p. 261 is 
Jugumaih v. Baigobind. This case will be found reported in 1 N. W. P. at p. 154 of part V 
of the Edition of 1869 and at page 164 of the Edition of 1873. and not in I. L. B., 1 All, 
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ttwarded him poasession on defaulb in bbe pajrmeut of rent. It is true that in 
Hcuhee Kiihore Boy Ohowdhry v. Noor Khan, 7 Oal. W. R., 45, olanse ( 0)4 •m* 
tioD 244, wa'i held to relate to matters immediately connected with or arising aok 
«f the execution o( decrees, and that the question of damages caused to atthebill 
property was held not to fall under this clause. So also where the judgment- 
debtor sought to impeach a decree or an execution sale on the ground of fra^, 
it was held that such a claim could only he established by a separate suit—Boy 
Luchvueput Stngh 7 . Adoyto Churn MtUliak, 24 Gal. W- B., 452; Mtuiamui 
Bajbanree Koomaree v. Bhugwatee Koomaroo, 1 Cal. W. B., Mis. Appeals, 29; 
Emmo Moyee v. B. Watson and Co„ 14 Oal W. B., 299. An agreement not to 
execute the decree was similarly held to be not .i matter relating to execution 
within the meaning of section 2ii-~MuJeund Sarshet v. Haridas Khomfi, 
I. L. B., 17 Bom., 23. 

i^hese rulingfi do not apply to the circumstances of the present case, which is 
clearly governed by the Madras ruling, Banganasary v. Shappam Asary, 5 Mad. 
H. 0. Bep., 375, and the similar decision in Bamapa v. Krishnaya, P. J. for 1886, 
p. 22. We muHt, therefore, reverse the orders of both the lower Oourts, and 
direct the Kbatav Court to proceed with the execution of the decree by permitting 
the parties to give evidence in regard to the alleged default of respondent No. 1. 
The costs of these proceedings will be gevomed by the final decision. 

Orders reversed. 


[271] APPELLATE CIVIL. 


The 3rd July, 1893. 

PBBSRNT: 

Mr. Justice Pulton and Mb. Justice Hosking. 


Qenu and another.(Original Defendants Nos. 2 and 3) Appellants 

versus 

Sakharam and others.(Original Plaintiffs and Defendant No. 1) 

Respondents.'^ 


Land Bevenue Code {Bombay Act V of 1879), Seo. 182\—Civil Procedure Code 
{Aob KIV of 1882), Seos. 244, 294:—Mortgage with possession—Default by 
nuyrtgagee in payment of assi-ssment—Sale for arrears of revenue—Certified 
purohasers—Purchase for mortgagee—Purchasers or mwtgagee trustees 
for mortgagor —Suit by mortgagor for redemption — Execution—Sale 
in executton—Purchase by judgment’Creditor without leave 
of Court—Bemedy of judgment-debtor. 

In 1872 the plaintifls’ fathcQr mortgaged three plots of land (Nos. 808, 804 and 808) tdChs" 
Arst defendant with poasesaion. In 1880 and 1881 the flrat defendant having made default 

* Beoond Appeals, Nos. 80S and 944 of 1896. 
t Beotion 182 of the Land Bevenue O^e (Bombay Aot V of 1879) 

“ 182. The uertifioate shall state the name of the mraon deokted at Uie time of tfr be 

the aotaal porohaser; and any suit brought in a oivU Court against the certified piuobdaes on 
the ground that the purohase was made on behalf of another person not theoertifl^ piiTrthasKr, 
though by agreement the name of the certified purchaser was need, shadl be disadfseed." 
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ip pajipg thfl EMesamant, plots Nos. SOS and 806 wen sold by the Bevenue Eothorities nod 
wen bought nspeotively by defendants Nos. 3 and 8. In the latter year (1881) plot No. 806 
was sold in ezeoution of a money decree obtained by the mortgagee (defendant No. 1) against 
thi mortgagor and was pnrchased by his (the first defendant’s) undivided.brothet without leave 
of the Oonrt. In 1893 the plaintifis (heirs of the mortgagor) brought this suit against defend¬ 
ants Nos. 1, 3 and 8 to ndeem the said three plots of land from the mortgage of 1873, 

Defendant No. 1 pleaded that he had inherited plot No. 304 from his brother, who had 
become the owner of plot No. 804 by bis purchase at the' ezecution sale in 1881. He dis¬ 
claimed all interest in plots Nos. 808 and 805. Defendants Nos. 3 and 8 answered that they 
had become absolute owners by the purchase i.t the revenue sales. As to these latter, it was 
alleged that defendants Nos. 3 and 3 were in possession of the said two plots for the first 
defendant. Defendants Nos. 2 and 8 contended that by section 182 of the Land Bevenue 
Oode (Bombay Act V of 1879) the plaintiffs were precluded from raising this po'nt. 

Held, that though section 183 forbade the (kiurl to entertain a suit against defendants 
Nos. a and 8 on the ground that they had bought the land for defendant No. 1, it did not 
debar it from entertaining a suit against them on the ground that subsequently to the sale they 
were holding on behalf of defendant No. 1 or against detondant No. 1 on the ground that he 
was himself really in [311) possession through defendants Nos. 3 and 3 as his agents or tenants. 
The same principle of equity which would make defendant No 1 a trustee for the mortgagors 
if he bad bought in Jiis own name, would make defendants Nos. 2 and 3 trustees for them if 
subsequently to the sale they held the land on behalf of defendant No. 1 and would also make 
defendant No. 1 himself a trustee if subsequently to the sale the property came into bis 
possoBsion as beneficially entitled thereto owing to an agreement between him and the certified 
purchasers. 

Where a judgment-creditor without leave of the Court buys the property of bis judgment- 
debtor at a Court sale, the remedy of the latter is by application under section 294 of the 
Civil Procedure Code (Act XIV of 1883) and not by separate suit. 

Second appeal from the decision of Buo Bahadur N. G. Phadke, Joint First 
Class Subordinate Judge of Sholapur, A. F. 

Suit for redemption of certain plots of land (Survey Nos. 303, 304, 805) 
which, had been mortgaged to defendant No.,1 (Motiram Fulcband) on lltb 
March 1872, by the plaintiffs' father. 

Defendant No. 1 alleged that as to plot No. 304, it had been purchased 
by his biother at a sale held in ezeoution of a decree obtained against the 
mortgagor; that his brother was dead and that he bad inherited plot 304 from 
hjm. He disclaimed all interest in plots Noe. 303 and 305. 

As to plot No, 303, defendant No. 2 alleged that he had purchased it at a 
revenue sale in 1880 held in consequence of the mortgagee’s default in paying 
assessment. 

As to plot No. 305, defendant No. 3 claimed also as a purchaser at a 
revenue sale held in 1881. 

The first Court held that defendants Nos. 2 and 3 had become full owners 
of plots Nos. 303 and 305, and as to them rejected the plaintiffs’ claim, but as 
to plot No. 304 he passed a decree for the plaintiffs. 

The plaintiffs appealed and the defendants filed cross-objections under 
section 561 of the Civil Procedure Code (Act XIV of 1882). 

The appellate Court raised a further issue (No. ?} as follows :— 

“ (7) Are Survey Nos. 303 and 305 purchased by defendants Nos. 2 and 
3 hr the defendant No. 1 ? ” 

[978] The Judge (First Class Subordinate Judge, A. P.) found that de¬ 
fendants Nos. 2 and 3 had purchased these plots of lands for defendant No. 1 
end allowed the plaintiffs’ claim as to them. He rejected the claim as to plot 
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No. 804, holding that as to it no suit wonld lie, the plaintiffs' remedy being in 
execution or by an application to set aside the sale under section 294 of the 
Civil Procedure Code. 

From his decision defendants Nos. 2 and 3 filed a second appeal (No. 899 
of 1895). 

One of the plaintiffs also filed a second appeal (No. 944 of 1895). 

Mahadeo B, Chavhal, for Appellants in Appeal No. 892 (Defendants Nos, 2 
and 3):—We purchased the lands at the revenue sales, and sale certificates 
were granted to os. We thus becanae certified purchasers and no suit could lie 
against us on the ground that we purchased the lands for defendant No. 1. 
Bection 182 of the Land Revenue Code (Bombay Act V of 1879) is quite clear 
on the point —Balknshna v. Madhavrav, 1. L. R., 6 Bom., 73. Further, there 
is absolutelv no evidence to support the finding that our purchase was for 
defendant No. 1. We contend that we purchased the lands in our own right 
and have become full owners. 

Oangaram B. Bele, for the Appellant (Plaintiff No, 3) in Appeal No. 944 
of 1895:—Our appeal relates to Survey No. 304 only. We contend that as 
the property was purchased at a Court sale by the undivided brother of defend* 
ant No. 1 without the sanction of the Court, it was a purchase by the defendant 
himself (the mortgagee) without sanction. The Court sale was, therefore, 
voidable, and a suit to set aside such a sale can be brought within twelve years 
from the date of the sale —Brava v. Sidramapa, I. L. R., 21 Bom., 424. 

Fulton, J. :—The plaintiffs sued to redeem three fields. Survey Nos. 303, 
304 and 305, which had been mortgaged to the first defendant with possession. 
The Lower Appellate Court held that they were entitled to recover Nos. 303 and * 
305, but not No. 304, their right to which had bean extinguished by a Court 
sale, which took place in 1881. 

[274] In regard to N)s. 303 and 305 the appellate Court found that in 
1880 or 1881 the occupancy right in the two numbers bad been sold by the 
Collector in consequence of thq default of defendant No. 1, who was bound to 
pay the assessment; that defendants Nos. 2 and 3 bought these numbers at 
the sale for defendant No. 1; and that there was none of the mortgage*debt 
remaining due on these numbers. 

The defendants Nos. 2 and 3 have appealed, and it has been contended oq 
their behalf that having regard to section 182 of the Land Revenue Code, the 
allegation that they bought for defendant No. 1 cannot be put forward, and 
that the finding is not supported by the evidence and should not hare been 
arrived at, having regard to the issues tried by the Second Class Subordinate 
Judge. It was also urged that the fields were not free from the mortgage-debt. 

On the first of these points we are of opinion that although section 182 
of the Land Revenue Code does prevent the plaintiffs from proving that de¬ 
fendants Nos. 2 and 3 purchased on behalf of defendant No. 1, it does not 
determine the subsequent position of the parties. The section is as follows- 
“ The certificate shall state the name of the person declared at the time of sale to be the 
actual purchaser; and any suit brought in a oivil Court against the certified purobaset on the 
ground that the purchase was made on behalf of another person not the tMrtiCnS pnrohaser, 
though by agreement the name of the oertifiad purchaser was used, shall be dismissed." 

The section is very similar to the first clause of section 317 of the Civil 
Procedure Code, but does not contain a proviso like the second clause. Hence 
it may be contended that the decisions under this section, which have been cited 
in Subka Bibi v. Hara Lai Da$, 1. L. R., 21 Cal., 619, are no guide to the con¬ 
struction of the section under consideration. It seems to us, however, that the 
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same principles of equity which would make the first defendant a trustee for the 
mortgagors if he had bought in bis own name (see Balkriahna y. Biadhav- 
rav, I. L. B., 5 Bom., 73 at p. 76), would render defendants Nos. 2 and 3 
trustees for them if subsequently to the sale they held the Jand on behalf of 
defendant No. 1, and would also make defendant No. 1 himself a trustee if 
{278] subsequently to the sale the property came into bis possession as 
beneficially entitled thereto owing to an agreement between him and the certi¬ 
fied purohasets. The section apparently forbids the Court to entertain a suit 
against defendants Nos. 2 and 3 on the ground that they bought for defendant 
No. 1, but does not debar it from entertaining a suit against them on the 
ground that subsequently to the sale they were holding the land on behalf of 
defendant No. 1 or against No. 1 on the ground that he was himself really in 
possession through defendants Nos. 2 and 3 as his agents or tenants. If it 
were otherwise, it would be open to a mortgagee, who was bound to pay the 
revenue and had been entered in the revenue books as occupant, to perpetrate 
a fraud by allowing the occupancy to be sold for default of payment of 
assessment (of which sale the mortgagor might under the circumstances 
have no notice) and getting it bought in by his servant or friend, who 
might then either continue to hold it on behalf of the mortgagee or at 
once make it over to the mortgagee’s possession. But the principle of 
equity is, that irbubsequently to the valid transfer of an estate (whether by 
the sale in England of the legal estate without notice of an equitable incum¬ 
brance, or by the sale in this country of the occupancy to realize the paramount 
charge of land revenue) it again becomes vested in the person whose conscience is 
charged by tbe medil.ated fraud, the original equity attaches to it in his hands 
or in that of his agents. (See Kerr on Frauds, p. 356; Story on Equity .Turis- 
prudence, section 410; and Kennedy v. Daly, 1 Sell, and Lef., 379.) This principle 
is clearly laid down in Balkrishna v. Madhavrav, in regard to which case it must 
bo noted that Sir M. Wbstbovp'S allusion to the Land Bevenue Code was made 
not with a view to limiting tbe applicability of the equitable principle to revenue 
sales prior to the enactment of the Code, but merely to show that his remarks 
about the paramount nature of the charge'for land revenue, which had 
previously been determined on other grounds, would thereafter bo governed by 
tbe express provisions of the Code. 

We think, then, that the form of the 7th issue raised by the Lower Appellate 
Court was wrong. The real question was nut whether the defendants 
Nos. 2 and 3 had purchased at the revenue {276] sale for the defendant No. 1. 
Such an issue could not be raised in a suit against the defendants Nos. 2 and 
3 consistently with tbe provisions of section 182 of the Land Bevenue Code. 
The point for determination was whether at the time of the institution of this 
suit the defendant No. 1 was in possession through his agents, defendants Nos. 2 
and 3, or the defendants Nos. 2 and 3 were by agreement holding the land on 
his behalf. As this issue was not raised in either of the Courts in a distinct 
form which would bring to t,he minds of the parties exactly what they would 
have to prove, we think the fairest way will he to send it down for determin¬ 
ation leaving it to the Lower Appellate Court after taking such further evidence 
as tbe parties may tender or it may call for to decide what is the reason¬ 
able inference to be drawn from the various circumstances that may be proved. 
It may be well to look at the receipt-books in order to ascertain by whose 
hand tbe land revenue has been paid, to find out why the defendants Nos. 2 
and 3 did not appear at the previous hearings, and whether they are or are 
not connected in their dealings with defendant No. 1, and generally to make a 
full enquiry into the circumstances calculated to throw light on the case. 
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We think the lower Court was right in holding that no mortga^-debt 
remained due on these fields for the reasons which it has given. If defmdanka 
Nos. 2 and 3 are holding them on their own account, they are entitled to 
retain them. If they are holding them for defendant No. 1, or he is otherwise 
in possession, the plaintiffs are entitled to recover them. 

We now send down the following issue Whether at the time of the 
institution of this suit the defendant No. 1 was in poBsession of Nos. 309 and 
305 or either of them through his agents, defendants Nos.2 and 3, or otherwisei 
or whether defendants Nos. 2 and 3 were by agreement bolding them on his 
account ? ” 

The finding should be returned within three months. 

With regard to Survey No. 304 we think the finding of the First Glass 
Subordinate Judge, A. F., was correct. Mr. Bele referred us to Erana v. 
Sidrtmapa, I. L. B., 21 Bom., 424, but that case does not support the conten¬ 
tion that a judgment-debtor whose property [277] has at a Court sale been 
bought by the judgment-creditor without leave of the Court can sue within 
twelve years to set aside the sale and recover possession. It shows that when 
after the death of a judgment-debtor his property is sold without notice to the 
heirs, those heirs can sue within twelve years to recover it. But the reasoning 
cannot be applied by analogy to the present case. There the snction-purohaser 
was not a party to the suit. Here it in only on the ground of his being a party 
that the sale can be avoided. The case, therefore, clearly falls under section 
244, and no separate suit will lie. Section 294 provides expressly a remedy by 
application. See Ohintamanrav v. Vithahai, I. L. B., 11 Bom., 588. 

We, therefore, dismiss Appeal No. 944 of 1895 with costs on the appellant. 

I&sue sent down in Appeal No. 89S. 

Appeal No. 944 dismissed. 


MOTES. 

[This was followed in (1901) 33 All., 478.] 


. [II Bom. 177] 

APPELLATE CIVIL. 

The 7th. July, 1896, 

Pbesent: 

Sir Farbam, Kt., Chief Justice, and Mb. Justice Hoskino. 


Fakirgauda.fOriginal Plaintiff) Appellant 

versus 

Gangi.(Original Defendant) Bespondent.* 


Hindu law — Marriage—Lingavets—Ma*riaoe between members of different sects 
of Lingayets—Burden of proof of invalidity of marriage — Evidmee. 
Aecotding to the Lingayet religion, as well as according to Hindu law, marriagee b e t ase a 
SBeaben of diflerent sects of tbe Lingayets ate not illegal, and where it is alleged that seek 
a Boarriage is invalid, the entu lies npon the persons making euoh allagation, of proving tbal 
snob marriage is prohibited by immemorial oastom. 

Second appeal from the decision of T. Hamilton, District Judge of Dharwar. 
confirming the decree of Bao Bahadur Gangadhar V. Limaye, First Cfiasi 
Subordinate Judge. 

* Second Appeal, No. 854 of 1895. 
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The plftiotiff sned to obtain posaesBion of his wife, the defendant. The 
partlea were Lingayets and resided in Dharwar. 

The defendant contended that she and the plaintiff belonged to different 
sects of the Lingayet caste and that there could be bo lawful marriage 
between them. 

[978] The Subordinate Judge found that the defendant was not the 
lawfully married wife of the plaintiff, the parties belonging to different sects of 
the Lingayet caste, and there being no evidence of any custom sanctioning sueh 
marriages. He also held that the claim was time-barred under articles 34* and 
35,1 Schedule II of the Limitation Act (XV of 1877). 

On appeal by the plaintiff the Judge summarily dismissed it, under section 
551 of the Civil Procedure Code (Act XIV of 1882). 

The plaintiff preferred a second appeal. 

Dhondu P. Kirhskar, for the Appellant (Plaintiff):—The parties are 
Lingayets who have been held to be Sudra: — Oopal v. Banmant, I. L. B., 3 
Bom., 273 ; Basava v. lAngangavda, 1. L. B., 19 Bom., 428 at p. 457. Marriages 
between different sections of the Sudra class are not invalid —Inderun v. 
Bamaaawmy, IS Moore’s I. App., 141; Pandaiya Telaver v. Puh Telener, 

1 Mad. H. C. Sep., 478. In the present case the parties, no doubt, belong to 
different sects. The evidence shows that the plaintiff' is a member of the 
Adibanjigar sect and the defendant a member of the Pancbamsali sect. But 
the circumstance that they belong to different sects is not by itself sufficient to 
invalidate a marriage if it has taken place. The marriage having taken place, 
every presumption must be drawn in its favour, unless and until it is cleariy 
shown that marriages among members of different sects are strictly prohibited. 
If the consciencB of the caste does not revolt against such a marriage, it 
must be upheld —Patei Vandravan Jekison v. Patel Manilal Chuntlal, I L. B., 
16 Bom., 470. 

Among Hindus marriage is a sanskar and if it once takes place, the doctrine 
of foetum valet applies and nothing can undo it. Defendant admits the fact 
of marriage. She must, therefore, prove that it Is invalid. 

D^ji A. Khare, for the Bespondent (Defendant):—Both the lower Judges 
have found, on the evidence, that marriages cannot take place among members 
of the different sub-divisions of the Lingayet caste. That being so, the marriage 
alleged by the plaintiff is invalid —Naram Dhara v. Hakhal Oain, I. L. B., 
1. Cal., 1. 

[878] Dhondu P. Kirloskar, in reply:—The decision relied on is not 
applicable, because in that case the parties belonged to different castes and not 
to two sub-sections of the same caste 

Hoskini, J.: —This action was instituted by Fakirgauda to obtain posses¬ 
sion of his wife Gangi. The parties reside in the Dharwar District, and are 
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LingayetR. The lower Ooorts have both found that the parties are members 
of different sects of Lingayets, but neither Oourt has given in its judgment 
the names of the sects. From the evidence there can be no doubt that they 
found plaintiff to l^e a member of the Adibanjigar sect, and defendant to be a 
member of the Panchamsali sect. 

The Subordinate Judge framed, as the only issue on the merits of the 
case, the question whether defendant is the lawfully married wife of plaintiff. 
He held that, in the absence of evidence of custom sanctioning a marriage 
between persons of different castes of the Lingayets, such a marriage must be 
held to be invalid. The District Judge, who has dealt with the case rather 
summarily under section 551 of the Civil Procedure Code, also appears to have 
placed on plaintiff the onm of proving that the marriage was valid. 

It has been contended in this Oourt that the fact of marriage having been 
admitted, it must be presumed to be valid, and that it was for defendant to 
prove that the marriage was invalid. We are of opinion that both these 
contentions are correct. 

The status of Lingayets as Sudras was determined by the judgment of 
this Court in Gopal v. Hanmant, I. L. B., 3 Bom., 273. In Vpoma Kuohain v. 
Bholaram Dhubi, I. L. B., 15 Cal.. 708, the Calcutta High Court, after review¬ 
ing previous decisions on the question whether marriages between persons in 
different sections or sub-sections of the Sudra casta are valid** held that 
there is nothing in Hindu law prohibiting such marriages. In Baaava v. 
Lingangauda, I. L. B., 19 Bom., at p. 457 Mr. Justice Banade says; The 
Lingayets are admittedly a heretical sect, and are not subject to Brahmin 

religious laws.The liberty of widow re-mar-[280]riage, and even of 

wife re-marriage, has been allowed to this Lingayet community." The only 
authorities we have been able to consult as to the religion of the Lingayets 
are Hteele on Hindu Castes and Campbell’s Gazetteer of the Dharwar District. 
The former work throws no light on the point at issue in this suit. Mr. Campbell 
says that according to the Lingayets the practice of wearing the hng was 
introduced by Basav (A.D. llQO-1160), who reformed the Lingayet religion. 
Mr. Campbell lays down among the leading doctrines and rules of Basav’s 
faith that as all ling wearers are equal, the Lingayet woman is as high as the 
Lingayet man, and that, therefore, she should not marry till she comes of age, 
and should have a voice in choosing her husband, and that as all ling wearers 
are equal, all caste distinctions cease. Mr. Campbell says that many of these 
rules are not observed, and he states that in Kolhapur neither eating together 
nor inter-marriage is allowed among the different olasses of Lingayets. A 
Jangam, that is, a Lingayet priest, may in Dharwar marry the daughter of a 
pure Lingayet, a Shilvant or a Banjig. The customs of the Lingayets 
apparently vary in different districts. 

Upon this authority we hold that according to the Lingayet religion, as 
well as according to Hindu law, marriages between members of different sects 
of the Lingayets are not illegal, and where it is alleged that such a marriage is 
invalid, the onus lies upon the persons making such allegation, of proving that 
such marriage is prohibited by immemorial custom. 

'The way in which plaintiff put forward his case, attempting, unsuccessfully, 
to prove that he and defendant are both Panohamsalis, weakens his contention 
that intermarriages are not prohibited, and one of his own witnesses, Lingau- 
gauda (Exhibit 31), bas directly asserted that marriages do not and cannot 
t ake place between Panchamsalis and Adibanjigars, but the cross-examination 

* Naratn Dhara v. Bakhai Gain, 1. L. B., 1 Ual., 1; Inderun v. Bamaeatomy, 13 
Moore’s 1. A., Ill; Bamumani dmmal.v, Kulanlhai Natchiar, 14 Moore’s I. A., S46. 
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of defendant's witnesses shows that the present contention was raised in the 
Court of First Instance, and plaintiff is entitled to have the case tried on a 
proper issue, if the suit is not barred by linsitation. The District Court has 
recorded no finding on that point. Should it be necessary to decide the issue 
as to prohibition by custona, the question being one of great inaportance to the 
Lingayet community in the Dharwar District, it is very [2813 desirable that 
there should be a thorough enquiry and that persons of standing in tbe com* 
munity should be examined. We reverse tbe decree of the Lower Appellate 
Court and remand the case for a fresh decision. Costs to follow final decision. 

Decree reversed and ease remanded. 


NOTEi;. 

( As regards inter-oaste marriages, see also (1909) 83 Bom., 693 ; (1909) 33 Mad., 342 ; 
(1908) P. B., 72, (1903) P. B., 49.] 
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APPELLATE 01 /IL. 

The Hih July, IH9G. 

^ Present: 

Sir 0. Farran, Kt., Chief Justice, and Mr. Justice Hosking. 


Abaji.(Original Plaintiff) Appellant 

versus 

Bala and another.(Original Defendants) Bespondents.'^ 


Oaths Act (X of 1673), bee. 9—Offer hy one party to he bound by oath of other 
party if taken in a certain form—Acceptance of the offer—Subsequent retracta¬ 
tion of the offer—Admimsiering of the oath discretionary with the Court. 

The plaintifi ofiered, under section 9 of the Indian Oathi- Act (X of 1873), to be bound 
by the oath or affirmation ol the dufoiidant in a preborilSed form upon a certain point. The 
defendant accepted the ofier and took the oath. 

Held, that the plaintiff could not retract his offer to be bound by the oath. 

Second appeal from the decision of S. Tagore, District Judge of Satara, con* 
firming the decree of Bao Saheb K. H. Kirkire, Subordinate Judge of Kbatav. 

The plaintiff claimed as the adopted son of oneGopal (deceased) to recover 
certain property which he alleged was in the hands of his adoptive mother 
(defendant No. 2), who in collusion with her son-in-law (defendant No. 1) bad 
wrongfully taken possession of it. 

The defendants denied the plaintiffs adoption. 

At tbe hearing the plaintiff offered, under section 9 of the Indian Oaths 
Act (X of 1873), to be bound by the oath of the second defendant upon the 
point of bis adoption if she took it before a certain idol in a certain form. She 
agreed to do so and the Court appointed a commissioner to administer the oath. 

The plaintiff subsequently retracted his offer and applied that tbe case 
might be disposed of by the Court on its merits. T'.e Judge, however, rejected 
his application, and the commissioner administered the oath to the second 
defendant as proposed originally by tbe plaintiff. 

[2823 Tbe Subordinate Judge then decided the sirt in dnfenclanls’ favour 

and r e j i dt ed the daina._ 

* Beoond Appeal, No. 891 of 1893. 
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On appeal by the plaintiff the Judge confirmed the decree, holding that it 
was not competent for the plaintiff to revoke his offer under the oiroucastanoea 
of the case, and that the Subordinate Judge was fully justified in bolding him 
bound by it afterdt had been accepted and acted upon. 

The plaintiff preferred a second appeal. 

Balaji A. Bhagvat, for the Appellant (Plaintiff):—It is true that the Oaths 
Act (X of 1873) makes no provision for retracting such a proposal; still 
section 12 of the Act provides that if a party refuses to make the oath, the Court 
may presume against him. A similar presumption may be drawn in the case 
of a person retracting the proposal. But the Act does not lay down that, if a 
man makes the proposal, he is finally bound by it and cannot afterwards retract. 
The provisions of the Act are not peremptory ; they sre merely permissive. 

- VoBudeo B. Joglekar, for the RespondentsCDefendants):—^Tbe plaintiff could 
not retract, inasmuch as defendant No. 2 was ready and willing to take the 
oath proposed by him. The lower Courts were justified in not allowing him 
to retract, because the reasons assigned by him for doing so were frivolous and 
vexatious. 

Farran, C. J.:—The question in this case is, whether the Subordinate 
Judge rightly decided this suit upon the oath of the second defendant, that aha 
had not adopted the plaintiff. The plaintiff offered, under section 9 of the 
Indian Oaths Act, 1873, to be bound by the oath or affirmation upon that 
point of the second defendant, if she took it before a certain idol in a prescribed 
form. The second defendant agreed to take tbe oath before the idol in the 
prescribed manner, and subsequently did so in the presence of a commissioner 
appointed by the Court. The Court thereupon treated tbe oath of tbe second 
defendant as conclusive proof of tbe non-adoption of the plaintiff by the second 
defendant and dismissed tbe suit. 

The plaintiff appealed on the ground that he had retracted bis offer before 
the oath was taken by the second defendant, though [868] after she had agreed 
. to take it, and that, therefore, he was not bound by the oath. The Act, how¬ 
ever, makes no exception of ^he case in which a party who makes such an 
offer which his adversary accepts subsequently retracts it. What it does is to 
make tbe administering of the oath or the appointment of a commissioner to 
administer it discretionary with tbe Court. If a party after making such an 
offer satisfies the Court that he has good grounds for retracting it, tbe Court 
would probably exercise a wise discretion in refusing to administer tbe oath ; 
but when (as in tnis case) the party puts forward frivolous reasons for his 
retractation, the Court is, we think, justified in administering tbe oath notwith¬ 
standing the retractation. We confirm the decree with coats. 

Decree ecnfirmed. 

NOTES. 

iThetifl are Rimilar decisions ;— (1899) 22 &lad., 231; (1906) 39 All., 49; (1907)1711, 
L.J., 68i; (1913) 16 I. C., 733.] 
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APPELLATE CIVIL. 


The let July, 1896. 

Present: 

Sir G. Farran. Et., Chief Justice, and Mr. Justice Hoskino. 


Eashiuath Eashav Joshi.(Original Plaintiff No. I) Appellunt 

versus 

Gangabai and others.(Original Defendants) Respondents.* 

MunieipeUity—District Municipal Acts {Bombay Act Hof 1884), Sec. 48), and 
Bombay Act VI of 1873, See. 66't —Purchase from imyrtgagee by 
Municipality—Suit by mortgagor to recover possession — 

Ejectment — Limitation — Notice. 

A mortgagee (defendant No. 1) refused to give uo part of the mortgaged land when the 
mortgage was paid oS in 1881. He remained in possession and in 1888 ISBi] he sold this 
land to the Municipality of Mahad (defendant No. 2). The mortgagor subsequently sued the 
Municipality and its vendor to recover possession. The Municipality contended that the 
suit was barred by limitation under sentioii 48 of the District Municipal Act (Bombay Act 
II of 1884). 

Hdd, that the suit was not barred by section 48. That section does not apply to actions 
of ejectment brought against a Municipality. Such an action brought to try the title to 
land ia not an action for anything done or purporting to be done in pursuance of the Act. 

Nagusha v. UunicipalUy of Sltelapur, I. L. B., 18 Bom., 19, distinguished. 

Second appeal from the decision of L. O. Fernandez, First Glass Subordinate 
Judge of Thana with appellate powers, reversing the decree of Rao Saheb 
A. V. Purohit, Subordinate Judge of Mahad. 

Suit for possession of certain lands against Gangabai (defendant No. 1) 
»od the Municipality of Mahad (defendant No. 2), the latter being in possession 
as purchaser from Gangabai. • 

* Second Appeal, No. 872 of 1895. 

t Be tion 48 of the District Municipal Act Amendment Act (Bombay Act 11 01 1884) 

48. No action shall be commenced against any Municipality, or against any officer or 
servant of a Municipality, or any person acting under the orders of a Municipality, for 
anything done, or purporting to have been done, in pursuance of this Act, or of the principal 
Act, without giving to such Municipality, officer, servant or person one month’s previous 
notice in writing of the intended action and of the cause thereof, nor after three months 
from the date of the aot complained of; 

and in the ease of any such action for damages, if tender of sufficient amende shall have 
been made before the action was brought, the plaintiff shall not recover more than the amount 
so tendered and shall pay all costs incurred by the defendant after such tender. 

t Section 86 of Bombay Aot VI of 1873:— 

86. No action shall be brought against the Municipality, or any of their officers, or 
any person acting under their direction, for anything done or intended to be done under this 
Act, until the expiration of one month next after notice in writing shall have been delivered 
or kft at the office of the Municipality, or at the place of abode of the intended defendant, 
stating with reasonable particularity the cause of action, and the name and place of abode 
of tte intended plaintiff; 

and upon the trial of any such action the plaintiff shall not be permitted to go into 
ovidenoe of any cause of action, except such as is stated in lUe notice so delivered, and unless 
BOoh notice be proved, the Court shall find for the defendant; and every such action shall be 
oomittMioed within three months next after the pa(<sing of the final order by the Munioij^ity 
or officer having power to pass such order, and not afterwards. 

And if any person to whom any such notice of action is given shall, before aotion brought, 
tender sufficient amends to the plaintiff, such plaintiff shall not recover more than the 
aaBasmt sc tendered, and shall pay all costs incurred by the defendant after such tender. 
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The plaintiff alleged that he had mortgaged the land in question with other 
land to the first defendant; that he paid off the mortgage on 27th July 1881, 
and got back the rest of the property, but the portion now sued for remained in 
possession of the first defendant, who had built a shed ontit and refused to give 
it up, and on the 8th May 1888, sold it to the Municipality (defendant No. 2), 

The Subordinate Judge allowed the plaintiff’s claim. 

[288] On appeal by the Municipality (defendant No. 2) the Judge revere* 
ed the decree and dismissed the suit on the ground that the Municipality had 
wrongfully taken and held possession of the land, and that under section 48 
of the District Municipal Act (Bombay Act II of 1884) the suit should have 
been brought within three months of the act complained of. The following is 
an extract from his judgment;— 

“The plaintiBs admitted in the plaint that the Municipality took wrongful posBession of 
the property when it purchased the same from the defendant No. 1. In the plaint it ie also 
admitted that the defendant No. 1 was also in wrongful possession. When the Municipality 
took wrongful possession of the property, the legal possession was with the plaintiffs. This 
being so, the plaintiffs treated the Municipality as trespassers and sought to eject the 
Municipality. This act of taking w'cngful possession was committed by the Municipality 
long after the amending Act of 1884 came into operation. Under section 48 of that Act this 
suit should have been brought within three months of the trespass complained of. The deai> 
sion in I. L. B., 18 Bom., 19, shows that the suit as against the appellant is barred by that 
section.” 

Plaintiff appealed to the High Court. 

Oanesh K. Deshamukk, for the Appellant (Plaintiff No. 1): —The case of 
Nagmha v. Munietpahiy of Sholapur, 1. L. R., 18 Bom., 19, does not apply. 
That case applies only where the act done is in pursuance of the object of the 
District Municipal Act. That is not so here. Section 48 of the District Muni* 
cipal Act is not applicable to ejectment suits. It relates to actions for money. 
Our contention is strengthened by the language of section 86 of the old Muni* 
. cipal Act (Bombay Act VI of 1873). See also Sorc^ji Nassarvanji v. The 
Justices of the Peace for the Gity^ of Bombay, 12 Bom. H. G. Rep., 250. 

Daji A. Khare, for Respondent No. 2 (Defendant No. 2):—The plaint dis¬ 
tinctly states that we had taken wrongful possession. Under the District 
Municipal Act, a Municipality has the right to possess property and to purchase 
property. Therefore the present suit is an action for an act done by us as a 
Municipality under the Act. 

Farvftn, C. J.- This was a suit to recover possession of vacant land in 
the town of Mabad. The second defendant (the Municipality of Mahad) are 
in possession under a purchase from the [286] first defendant. The plaintiffs 
allege that they mortgaged the land in suit and other property to the first defend¬ 
ant, and that when they finally paid off the mortgage on the 27tb July 1881, 
and got back the rest of the mortgaged property, the land in question remained 
in possession of the first defendant, who had built a shed on it and refused to 
give it up. The first defendant being thus in possession sold it to the Municipal¬ 
ity on the Sth May 1888. The Subordinate Judge awarded the plaintiffs' claim. 

* This decision was—without entering upon the merits—reversed by the 
First Class Subordinate Judge, .A. P., at Thana, on the ground that the suit was 
barred by limitation under the provisions of section 48 of Bombay Act II of 
1884. The learned Judge relied upon the decision in Nagusha v. Munioipality 
of Sholapur, I. L. R, 18 Bom., 19, in support of his judgment. That decision 
oan be distinguished from the present on the ground that the facts in each of 
the cases are essentially different. There the Municipality pulled down certain 
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huts and entered upon the land wbioh the plaintiff claimed as hii, tbtts di»- 
poBBBssing him. ThiB disposseBBion may be said to have been “ something 
done or purporting to have been done in purauanoe of" the Act. In the present 
case the vendor of the Municipality had according to the plaintiffs’ case entered 
upon the land lawfully, and continued in poasession of it until he sold to the 
Municipality. If the plaintiffs’ case be true, the defendant No. 1 could, of course, 
only assign to the Municipality such poBsessory right as he enjoyed and such 
right only the Municipality could purchase. The plaintiffs doubtless say that 
the possession of defendant No. 1 was wrongful, and that the possession of the 
Municipality obtained from him was wrongful, but the facts as alleged by the 
plaintiffs are, as we have said, that the defendant No. 1 entered lawfully, and 
being in possession sold to the Municipality. The Municipality, therefore, 
committed no wrong in purchasing the land from the first defendant. They 
simply bought land with a defective title. The facts of the two oases as stated 
by tne plaintiffs, respectively, are, therefore, by no means on the same or even 
on parallel lines. Here there has been no dispossession of the plaintiff's by 
the defendant, the Municipality. 

[287] We nre thus led to consider whether the decision in Nagusha v. 
Municipality of bholapur {supra) was intended to extend beyond a state of 
facts similar to {jliose in that case so as to embrace all actions of ejectment; 
and whether if not we ought so to extend it. When the judgment is carefully 
read it will he found that it in terms applies only to actions of ejectment in 
which the defendant is dispossessed by the Municipality. Omitting the re¬ 
ference to the section of the former Act the judgment is in these words: “ A 
suit in ejectment * * being an * action for an act done’— {that act 

being the dispossession by the defendant) —with a view to being restored to 
possession must be held to fall under the provisions of the first paragraph of 
the section (48) of the Act of 1684.” That passage plainly does not expressly 
embrace, nor do we think that by implication it necessarily embraces actions 
in ejectment in which the plaintiff does not complain of being dispossessed by 
the Municipality, and having regard to its extremely guarded language we are 
not disposed to thiuk that it was intended to extend boyond the actual case 
which the learned Chief .Tustice was dealing with. That being so we are at 
liberty, wo think, to consider the broader facts before us and see whether they 
bring the present case within the purview of the section. Are actions in 
ejectment generally governed by its provisions ? 

The language of section 48 of Bombay Act 11 of 1884 differs so widely from 
that of section 86 of Bombay Act VI of 1873 that no inference as to the 
intention of the Legislature can be drawn from the change of expressions con 
tained in the later section. The Legislature departing from the technical 
language of the earlier section copied from English statutes has used in its stead 
simpler and more popular language. The concluding paragraph of section 86 
of the earlier Act would appear to have limited its application to actions for 
damages. The concluding paragraph of section 48 of the later Act evidently 
has not that operation. It shows, on the contrary, that the earlier paragraph 
of the section embraces other actions than actions for damages ; but as besides 
actions of ejectment there are various other actions which can bo brought 
against a Municipality which do not sound in dama;rea, e.g., the familiar one to 
recover money illegally demanded and [288] paid under protest, this consideration 
does not bring us any nearer to an answer to the question whether actions of 
ejectment are within the scope of section 48 of Bombay Act II of 1884. 

It appears to us that it would he a straining of language to say that an 
ordinary action of ejectment against a Municipality to try the title to land is 
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an action for anything done or purporting to be done in pursuance of the Act. 
What in such an action is the act done or purporting to be done in pursuance 
of the Act ? Suppose the case in which the Municipality comes in under a 
title at the time valid, but which subsequently fails, as when it purchases from 
a tenant for life and the remainderman after his death sues for its recovery. 
How does the remainderman sue for an act done by the Municipality ? He 
sues for his land. The Municipality defend, not because they have acted or 
purported to act under the Act, but because they all^e that the land is their 
land. When in such a case is the act complained of done ? The cause of action 
of the plaintiff dates from the death of the tenant for life, but at that time 
the Municipality has done nothing either in pursuance of the Act or otherwise. 
Is then the act complained of the refusal of the Municipality to restore the land 
to the plaintiff when he demands it ? If it is, the answer is:—That is not an 
act done in pursuance of the Act. The Act does not enable or purport to enable 
the Municipality to keep land which does not belong to them. 

Tbrae and other considerations of weightier import in addition to the 
technical arguments founded upon the exact language of the concluding paragraph 
of the section lad the Court in Sorabji Nassarvanji v. The Justiees of the Peace 
for the Gity of Bombay, 12 Bom. H. C. Bep., 250, to come to the conclusion that 
an action in ejectment did not fall within the scope of the section with which 
they were dealing. A similar oonclnsion was arrived at by the Judges in the 
Queen’s Bench Division in England in Foai v. The Mayor, do., of Margate, 11 
Q. B. D., 299. “ This," says WaTKIN Williams, J., speaking of an action of 
ejectment, "is not an action of tort or for anything done under the provisions of 
the Act.” And Mathbw, J., at the close of bis judgment adds ; "An action for 
the recovery of land is something £289] wholly different. " The decisions 
upon the section of the earlier and differently worded statutes did not depend 
solely upon the argument based upon the concluding paragraph as to making 
amends, but upon the broader ground that an action of ejectment was not an 
action for anything done or intended to he done under the .Vet. They are, we 
think, still valuable as guides to the interpretation of the present Act. 

For these reasons we reverse the judgment of the Subordinate Judge. A.P , 
and remand the case for retrial of the appeal upon the merits. Costs, costs 
in the cause. 

Decree reversed and case remanded. 


HOTEB. 

[ Bee alBO (1896) 32 Bom., 389 ; (1900) 25 Bom., 142 ; (1913) 23 I. C.. 317 (Punjab.) i 
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[ 21 Bom. 182 ] 

FULL BENCH. 


APPELLATE CIVIL. 


The 1st December, 1896. 

Pbesent; 

Sib C. Fabban, Kt., Chibf .Justick, Mb. Justice Pabsoms. 

Mb. Justice Banade, Mb. Justice Btbachby. and Mb. Justice Hosking. 


Manohar Gaixesh Tambekar.(Original Plaintiff) Appellant 

versus 

The Dakor Municipality.(Original Defendant) Bespondent.^ 


Municipality—Ejectment suit against Municipality—Notice ot action 
—Bombay District Municipal Act (11 of 1664), Sec. 46 — Notice. 

The plaintifl was the inamdar of the village of Dakor. He filed an ojeotmenl suit 
agaiubt the Municipality of Dakor, alleging that the Municipality had illegally and wrong¬ 
fully encroached upon a portion of the Uomti Lake at Dakor by laying the foundations of a 
building which they intended to erect for the purpose of a dharmshala. 

The Municipality pleaded (inter al%a) that the suit was bad for want of notice of action 
under section -18 of the Bombay District Municipal Act 11 of 1884 

Held (by a majority of the Full Bench) that the provisions of section 48 of Bombay Act 
II of 1884 do not apply to actions for the possession of land brought against a Muuicipahty. 

Her PabsONS, J. :—The provisions of section 48 apply only to actions for the possession 
of land whereof the plaintiff has been dispossassod by the Municipality acting or purporting 
to act under some section of the Municipal Act, which empowers them to take poBsessiou 
of, or oust any one from, that land. 

(.190] Per Ranadk, J.:—Section 48 does not generally apply to suits for the possession 
of laud, except in those cases where the claim arises on account of some act or omission of 
tne Municipality when it acts in pursuance of its statutory powers, and encroaches upon 
private rights. * 

Nagwha v. BlumcipalUy of Sholapur, 1. L. E., 18 Bom., 19, overruled. 

SECONn* APPEAL from the decision of G. MoGorkell, District Judge of Abmeda* 
bad, in Appeals Nos. 198 and 209 of 1893. 

The plaintiff, who was the inamdar of the village of Dakor, and hereditary 
trustee of the temple of Shri Banchodraiji, sued the Municipality of Dakor to 
recover possession of Survey No. 1588 and part of Survey No. 1584 situate in 
the village of Dakor. 

Survey No. 1588 is the Bet or island in the Gomti Lake at Dakor. Survey 
No. 1544 comprises the lake and some land adjoining it. 

The plaintiff alleged that the Bet had been in the occupation of certain 
Bawas under a revocable permission or licence from his ancestors, and that 
ihe Municipality of Dakor had recently purchased it from the Bawas, and 
taken possession of it without bis authority or consent. 

As to the portion of the Gomti Lake which'was included in the present 
suit, the plaintiff alleged that the Municipality h^d illegally and wrongfully 
encroached on the same by laying the foundations of a building which they 
intended to erect for the purpose of a dharmshala. 

The plaintiff in this suit sought to have the encroachment removed, and to 
recover possession of the Bet and part of the lake in dispute. Before filing 

* Second Appeals, Nos. 16 and 307 of 1896. 
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the suit he gave notice to the Municipality, under section 48 of Bombay Act II 
of 1884, of his intention to aue them4or tiie recovery of the Bet, but made no 
reference to the lake. 

Both the lovrer Courts dismissed the suit in toio, holding that the plaint¬ 
iff's claim to the Bet was time-barred by reason of adverse possession on the 
part of the Bawas for over fifty years, and that the suit, so far as it related to 
the lake, was bad for want of notice under section 48 of the Bombay District 
Municipal Act (Bombay Act II of 1884). 

[201] Against this decision plaintiff preferred a second appeal (No, 16 of 
1896) to the High Court. 

This appeal, as well as Appeal No. 207 of 1896 which involved the same 
points, were heard at first by a Division Bench (Farran, C.J., and HOBKING, J.), 
who referred the following question to a Full Bench :— 

" Whether the provisions of section 48 of Bombay Act II of 1884 apply to 
all or any actions for the possession of land brought against a Municipality.'* 

The order of reference was in the following terms: - 

" A^ to that portion of the lake which the defendants, the Municipality of 
Dakor, have encroached upon, the District Judge has held that the suit is not 
maintainable, as doe notice of it bad not been given under section 48 of the 
Municipal Act (Bombay Act II of 1884). In support of that view he has 
relied on Nagusha v. Munieipality of Sholapur, I. L. B., 18 Bom., 19, the 
oircumstanoes of which are indistinguishable from those of the present 
case. The correctness of that decision has been questioned with much force 
before us by counsel for the appellant. In Kashtnath v. Gangabai, see ante p. 283. 
we have held that section 48 of Bombay Act II of 1884 does not apply to all 
actions of ejectment, and the reasoning in the judgment goes, we think, far to 
show that it does not apply to any. The subject is one of great importance, 
and we think it advisable to refer to a Full Bench the question—Whether the 
provisions of section 48 of Bombay Act II of 1884 apply to all or any actions 
for the possession of land brought against a Municipality ?" 

The reference was argueff before FaRRAN, O.J., PARSONS, Banadu, 
STBAOHEY and HoSKING, JJ. 

Oanpat Sadashiv Boo, for the Appellant in Appeal No. 16 of 1896. 

0. H. Setalvad, for the Appellant in Appeal No. 207 qf 1896. 

Bao Saheb Vasudev J. Kirtikar, for Bespondents in Appeals Nos. 16 and 
207 of 1896. 

[892] Setalvad, (for the Appellant): -The question turns on the construc¬ 
tion of section48 of Bombay Act II of 1884. The corresponding section of the old 
Act (VI of IH73) has been held not to apply to actions in ejectment— Soral^i 
Hiassarvanji v. The Justices oj th*. Peace for the City of Bombay, 12 Bom. H. 
G. Bep., 250: Joharmal v. The Municipality of Ahmednagar, I. L. B., 6 Bom., 
580; so, too, a similar construction has been put on section 87 of Bengal Act Ill 
of 1864 by a Full Bench of the Calcutta High Court— Chunder Hikhur v. 
Obhoy Churn, I.L.B., 6 Cal,, 8. To the same effect is the ruling of the Madras 
High Court under section 156 of Madras Act V of 1884— President of the 
Taluka Board, Sivaganga v. Barayanan, I. L. B., 16 Mad., 317, and Mayandi v. 
McQuhae, I. L> B., 2 Mad., 124. The English decisions on section 264 of the 
Public Health Act of 1875 also lay down that notice is only necessary in the case of 
actions for compensation or damages for wrongful acts on the part of Municipal 
or Local Boards. The section does not apply to actions of ejectment— Foot v. 
Mayor, Sc., of Margate, 11 Q. B. D., 299. An action of ejectment cannot be said 
to be an action for anything done or purporting to be done in pursuance of the 
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Act. It is not alleged or pretended that the enoroaohment oonsplained of was 
authorized by any section of tlie Act. That being so, no notice is necessary 
under section 48 of Bombay Act 11 of 1884. No doubt the decision of this 
Court in tJagunha v. Municipality of Sholapur, I. L. B., 18 Bom., 19, is 
opposed to my contention. That decision is based oif the ground that 
there is a change in the language of section 48 of the Amending Act. 
But the change in the wording of section 48 does not make it applicable to 
actions of ejectment. The general scope and intention of the Act must be 
taken into consideration, and not merely the language of a particular section. 
Take the case of a minor or of a person who has gone abroad. Suppose that 
the Municipality were to take wrongful possession of his land without his 
knowledge and consent. Is he to lose his land altogether if he does not sue 
the Municipality within three months from the date of his dispossession, though 
he has fuU twelve years under the [298] general Limitation Act to bring 
an ejectment suit against a trespasser? The Legislature could not have 
intended to inflict such a hardship on private individuals in favour of municipal 
bodies. The decisions under the old Act must have been present to the mind 
of the Legislature, and if it had been the intention of the Legislature to change 
the existing law as settled by those decisions, it would have done so in clear 
and express terms. I submit, therefore, that the Legislature has not made 
any change in th% law and tiiat section 48 of Bombay Act II of 1884 has 
no application to ejectment suits. 

Bao Saheb Vasudev J. Kirtikar, for the Bespondents :—The defence of the 
Municipality in this case is that the Gomti Lake is public property and, as such, 
vested in the Municipality under section 17 of the District Municipal Act. If 
the Municipality took possession of any portion of the lake, it did so uuder the 
authority vested in it by law. The alleged dispossession was an act done in 
pursuance of the Act. The suit is, therefore, bad for want of notice. The 
language of section 4H of the Amending Act difl'ers materially from that of 
section 86 of the old Act. Section 86 of the old Act contemplates actions for 
damages only, and so does section K7 of Bengal Act 111 of 1864 and section 156 
of Madras Act V of 1H84. But under aectiotf 48 of Bombay Act II of 1884 
“no action ’’—that is, no action of any sorter description whatever—can be 
institute'! against a Municipality without giving one month’s previous notice. 
The language of this section is clear and wide enough to include ejectment suits. 
The application of this section to ejectment suits may work hardship in certain 
cases, but that is not a valid leason for excluding such suits from the operation 
of this sootion. Whatever hardship a legislative enactment may entail, if the 
language of the enactment is clear, it must be given efiect to—Maxwell on 
Statutes, p. 4; Hill v. East and West India Dock Company, 9 .Ap. Ca., 448 at 
p. 464 ; Rhodes v. Smetkurst, 4 M. and W., 42, 63. It has been held in England 
that under the corresponding section 264 of the Public Health Act notice of 
action is necessary— Midland Railway Company v. Withington Local Hoard, 
11 Q. B. D., 788, at p. 794. Having regard, then, to section 86 of the old Act, 
having regard to the [294] change in the language of section 48 of the .Amending 
Act, and having regard to the English and Indian decisions passed under similar 
enactments, I contend that section 48 does apply to actions of ejectment. 

Farron, C.J. :—In the principal case out of w.iich this reference arises, 
the Municipality of Dakor believing (it may be assumed) that the Gomti Lake 
was vested in them under the provisions of section 17 of the Bombay District 
Municipal Act, pioceeded under the powers conferred upon them by section 24, 
clause 15, of that enactment to lay the foundations of a building (a dharmshala) 
in the bed of the lake. lu the subordinate case the Municipality took possession 
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of land forming portion of Survey No. 1584 (by placing mud and refuse upon it), 
believing (it may be assumed) that it was vested in them as part of the Gomti 
Lake, attd refused to acknowledge the plaintiff's title to it or to restore it to 
him. In each case the plaintiff claims the land so taken possession of by the 
Municipality as bis own. Eor the purposes of this reference we must assume 
that each plaintiff is entitled to the land which he seeks to recover from the 
Municipality. The question to be determined is whether before bringing such a 
suit the plaintiff is bound to give to the Municipality the notice required by 
section 48 of Bombay Act 11 of lBd4, and whether (which is of more im¬ 
portance) the plaintiff loses his right to sue for his land after three months from 
the date of the Municipality so taking possession of it unless he files a suit 
for its recovery within that period. 

My answer to the question so raised is in the negative upon the broad 
ground that an action in ejectment, or, in other words, a suit for the possession 
of land is not " an action ^ for anything done or purporting to have 

been done in pursuance of the Act." 1 adopt this broad ground, because 1 
cannot help thinking that what the Municipality have actually done in each of 
the present cases they have done under the belief that they were acting in 
pursuance of the Act, and that it would be narrowing the scope and effect of 
the section too much to say that the act of taking possession of the land in the 
above manner was not an act purporting to be done by them in pursuance of the 
Act, although no section of it specifically authorizes them to build foundations in, 
or to throw earth or rubbish on, the land of another. [298] The object of the 
present section (48), as it was of the earlier and differently worded sections, 
appears to me to be to shorten the time within which pecuniary claims for 
compensation for wrongful acts done by the Municipality or their officers in carry¬ 
ing out the provisions of the Act can be brought, and to give the defendants 
timely notice of such actions to enable them to consider their position and to 
tender amends in cases of actions for damages in proper cases. In actions not 
sounding in damages, such as actions for money liad and received, where the 
tort was waived. Municipalities in common with all defendants always had with¬ 
out express statutory authority the power to avoid an action by payment 
of the amount actually due. it was only necessary, therefore, to provide ex¬ 
pressly for actions for damages. I think, therefore, that a suit against the 
Municipality to recover damages for either of the acts which the Municipality 
have done in these cases would be barred after three months from their com¬ 
mittal, and that the Municipality would have been entitled to timely notice before 
they could have beeo sued in respect of such acts. 1 am unable, however, to hold 
tbst an action in which a plaintiff wiiibout suing for damages claims to recover 
poHsassion of his own land is within either the scope or the spirit or the words 
of the section. Under the various analogous sections in former Acts it was 
uniformly held that their provisions did not apply to actions of ejectment. The 
wording of such sections was diff erent iu some respects from that of section 48, 
but the language, which described the nature of the action which it was sought 
to cover, is almost the same in all of them as iu the latter section. In 38 and 
39 Viet., c. 55, section 264^ il was " A writ or process shall not be sued out 
* * for anything done or intended to be done or omitted to be done under 

the provisions of this Act." In the repealed section, Bombay Act VI of 1873, 
section 86, it was:—" No action shall be brought * * * (q]. anything done cr 

intended to be done under this Act. " In Bombay Act II of 1865, section 240, 
the wording was : —“ No writ or process shall be issued * * * for anything 

done or intended to be done under the powers of this Act; ” and in Bombay 
Act III of 1872, section 287, the language was the same. Similar language 
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was also employed in Bengal Act III of 1864, section 87, and in Madras Act V 
of 1884, section 156. If that [2961 language did not in these sections embrace 
actions in ejectment, (and as 1 have said it was invariably held that it did not)— 
Foot V. The Mayor, dc., o/ Margate, 11 Q. B. D., 299 ; Sorahji Nassarvavji v 
The Jtisliees of the Peace for the City of Bombay, 12 Bom. H. C. Rep., 26U ; 
Joharmal v. The Municipality of Ahmednagar, I. L. B., 6 Bora.; p. 580; Chunder 
Sikhur Bundopadhya v, Obhoy Chum liagehi, I. L. R., 6 Cal., 8 ; and President 
of the Taluk Board, Sivaganga v. Narayanan, I. L. R., 16 Mud., 317,—it would 
be strange if the Legislature had intended to alter the law in this respect that it 
should have continued to employ the same language and left the expression of 
their change of intention to depend upon an inference deducible from an 
ambiguous provision at the close of the section. 

It must in this connection be borne in mind that the language of the 
former section embraced not only actions sounding in damages, but was applic¬ 
able to all claims of a pecuniary character arising out of the acts of municipal 
bodies who might have committed illegalities not justified by their powers— 
Banehhod Varajbhai v. The Municipality of Dakar, 1. L. R., 8 Bom., 421 : 
Midland Railway Co. v. Withington Local Board, 11 Q. B. D., 768. If this 
be so, the inferonce arising from the Legislature liaving apparently considered 
that actions otbeifthan actions sounding in damages came within the scope of 
the section, lends no colour to the argument that they intended it to cover actions 
for the possession of land and to alter what had so long been considered to be 
the law upon this subject. The reasons which induced the Courts to adopt 
that view of the law are so well set out in the judgment in Sorahji Nassarvanjt 
V. The Justices of the Peace for the City of Bombay, 12 Bom. H. G. Rep., 260, 
that it is unnecessary for me to repeat them in my own language. They are, 
I think, as cogent now as they were then. 

Passing, however, from such considerations as these, which are only per¬ 
missible if tlie language of the section is ambiguous, and reading the section (48) 
as a whole, I am of opinion that upon the natural construction of its language it 
does not include actions in ejectment. 1 do not think that an action for the 
possession of land can be said to be an action for anything done or purporting 
[297] to have been done in pursuance of the Act. An action of ejectment is 
based oi. title, and has no reference, except for limitation purposes, to the time 
when, or the means by which, the defendants obtained possession of the land 
sued for. The right of the plaintiff to sue is complete when he can show that 
the defendant is in possession of land belonging to him. He need not go further 
and allege the means by which the defendant acquired it. Whether these 
means were lawful or unlawful, is quite immaterial (so long as they do not 
convey title) in so far as the plaintiff’s right to sue is concerned. If this is the 
correct mode of viewing the nature of an action of ejectment, and I think that 
it is, 1 fail to see how such an action can be said to be an action for something 
done in pursuance of the Act when a Municipality is the defendant, and for 
that reason I consider that it does not fall within the wording of the section. 
It is on this point that I reluctantly differ from the judgment of our late Chief 
Justice in Nagusha v. Munidpahty of Sholapur, I. L. B.. 18 Bom., 19. That 
learned Judge treated the dispossession of the plaintiff by the Municipality 
as his cause of action. I have, I think, shown thr.t it is the possession of the 
defendant without title of the plaintiff’s land which gives the plaintiff the right 
to sue. 

1 am, therefore, of opinion that the case of Nagmha v. Municipality of 
Sholapur, 1. L. B., 18 Bom., 19, was not correctly decided and that our answer 
to the reference should be that the provisions of section 48 of Bombay Act II 
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of 1884 do not apply to aotions for the possession of land brought against a 
Municipality. 

Paraons, J. :—The point referred for our determination is " Whether 
the provisions of section 48 of Bombay Aot II of 1884 apply to all or any actions 
for the possession of land brought against a Municipality ?*’ 

It may, I think, be assumed that the change of language in the new 
section 48 shows that it was contemplated that there might be actions other 
than for damages to which the section should be applicable. I see no reason 
for excluding from those actions suits for the possession of land, but then the 
restrictive words of the section itself must be also applied to the suits, that is to 
say, the [298] suits must he “ for anything done or purporting to have been 
done in pursuance of this Act or of the principal Act." The learned Chief Justice 
in Naguaha v. Municipality of Sholapur, I. L. B., 18 Bom., 19, says: “ A suit for 
ejectment being an ‘ action for an aot done,’ that aot being the dispossession 
by the defendant with a view to being restored to possession, must be held to 
fall under the provisions of the first paragraph of the section." This is, in my 
opinion, too wide a statement, inasmuch as it takes no account of the restrictive 
words I have mentioned, if to the words “ dispossession by the defendant” 
the words “ by an act done or purporting to have been done in pursuance of 
the Municipal Acta " are added, then, I think, the statement would be a correct 
exposition of the law. There are, for instance, sections of the Act which give 
a Municipality power to remove what it considers to be obstructions or encroach* 
ments. Tf a suit were brought against it for possession of the land it may have 
taken possession of when putting in force the provisions of those sections, it could 
justly plead in such a suit that its action was done or purported to be done 
in pursuance of the Aot. Where, however, as in the present case, there is no 
action or assumption of action under any section of the Act, but the Munici¬ 
pality have taken possession of land claiming it as its own property, section 48 
cannot, in my opinion, be held applicable. 

In a case lately tried by Mr- Justice BanadE and myself— Kapaai Mulohand 
v. The Viramgaum Municipality, F. J. for 1896, p. 619,—the action was brought 
to obtain possession of land whnsh the Municipality bad sold to the plaintiff. 
To such an action section 48 clearly would not apply. In the case of Naguaha 
V. Municpalily of Sholapur, I. L.B., 18 Bom., 19, the section would not apply, 
the Municipality having removed the huts not under any power given them 
by any provision of the Act, but on the general right of an owner of land to 
take possession of that land and oust trespassers therefrom. 

For the same reason in the present case also the section would not apply. 
Section 24 of the Aot, while it gives a Municipality power to make provision 
out of the municipal property and funds for she cost of certain improvements, 
neither gives nor purports to give it power to take possession of the land of a 
private individual. 

[299] 1 answer the question in this way, viz., that the provisions of 
section 48 apply only to aotions for the possession of land whereof the plaintiff 
has beeh dispossessed by the Municipality acting or purporting to act under 
some section of the Municipal .4ot which empowers them to take possession of, 
or oust any one from, that land. 

Ranade, J. The question referred to us is “whether the provisions of 
section 48 of Bombay Act II of 1884 apply to all or any aotions for the 
possession of land brought against a Municipality.” Section 48 has taken the 
place of old section 86 of Bombay Act VI of 1878, in respect of which it was 
held in Joharmal v. The Municipality of Ahmednagar, I. L. B., 6 Bom., 680, 
^ that it did not apply to ejectment suits. There was a similar ruling on the 
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corresponding section 240 of Bombay Act II of 1865— Sorabji Neasarvanji v. 
The Justices of the Peace for the Oitv of Bombay, 12 Bom. H. C. Bep., 250. In 
Ohunder Sikhur Bundopadhya v. Obhoy Churn Bagchi, I. L. B., 6 Cal. 8. a 
Fall Bench of the Calcutta High Court ruled that the corresponding section 87 
of Bengal Act III of 1864 did not apply to a suit for the possession of land, 
which was brought by a plaintiff dispossessed by the Municipality of Santipur. 
See also Poomo Ohunder v. Hr. H. Balfour, 9 Cal. W. B., 535, where PhE4R,.J., 
differed from BayLET, J., in his interpretation of this section, fn The 
MunicipcU Committee of Moradabad v. Chatri Singh, I. L, B.. 1 Ali., 269, the 
Allahabad High Court ruled that section 43 of Act XV of 1873 did not govern 
a suit for possession of land which was brought by a private person, who 
claimed a certain highway marked out by the Municipality of Moradabad to 
be his private property. These rulings were expressly based on the English 
decisions on the corresponding section 264 of the Public Health Act of 1875, 
which confined the section about one month’s notice and the limitation of three 
months to claims for compensation and damages for wrongful acts or omissions 
of municipal and local corporations — Foot v. The Mayor, do., of Margate, 11 
Q. B. D., 299. Actions baaed on contracts, and claims in the nature of 
ejectment, have been accordingly held not to fall within the scope of this 
section—Mayaiuft v. McQuhae, I. L. B., 2 Mad., 124,—or of [300] a provision 
based on the same lines in section 424 of the Civil Procedure Code— Shahebeadee 
Shahunshah Begum v. Fergussen, 1. L. B., 7 Cal, 499. 

The next question for consideration is whether the new section 48 of 
Bombay Act II of 1884 has effected any change in the law as settled by these 
rulings of all the High Courts on the corresponding section of the old enact¬ 
ments. It may be noted that even the old section 86 of Act VI of 1873 was 
construed in Hanchhod v. The Municipality of Dakar, I. L. B., 8 Bom., 421, as 
being wide enough to govern not only claims for damages, but also claims for 
refund of money illegally levied. Sir Charles Sakgbnt observed in that case 
that " in our opinion the section is applicable to every claim of a pecuniary 
character” made against a Municipality in {(he exercise of its powers. The 
same learned Judge, when he had oocssion to decide a case under the new 
enactment, arrived at the conclusion that the change in the wording and 
arrangeiuieot of the new section justified the conclusion that section 48 was 
applicable to a case where the plaintiff sued for the possession of land, as well 
as for damages in respect of the defendant’s wrongful act in having pulled down 
his huts and built new huts— Nagusha v. Municipality of Sholapur, I L. B., 
18 Bom., 19. Sir C. Sargent held in this case that a claim of ejectment fell 
within the more general words of the first paragraph of the new section, which 
were not controlled by the more limited scope of the second paragraph. 
This ruling was noticed in a later decision of this Court— Eashmath v. Oangabai, 
P. J. for 1896, p. 402; ante p. 283,—and distinguished on the ground that, in 
the former case, there was an express act of dispossession represented hy the 
polling down of plaintiff's huts. It was accordingly held that where there was 
no such dispossession in the exercise of its powers, and the Municipality came 
into possession under a private right, the ejectment suit had no reference to 
any act or omission of the Municipality, and section 48, therefore, had no 
application. 

Snob being the state of the authorities, it appears to me that the conflict 
between them is only apparent, and that they may all be reconciled, and the 
intentions of the iUegislature oarrit'd out by holding that where the claim for pos¬ 
session of land is founded on a cause of action which has no reference to "anything 
done or pur- [801] porting to be done in pursuance of the Act" by the Munioi- 
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polity or its officers, the oonditioo about previous notice, and the three months' 
period of limitation, have no place; but when dispossession has resulted from a 
direct act or omission committed by or under the orders of the Municipality or its 
officers, then no suit should lie unless the conditions of section 48 are properly 
complied with. The Legislature apparently did intend to enlarge considerably 
the scope of the old section, but it does not follow from this that the words of 
the section should be so far strained as to embrace all classes of suits for the 
possession of land. Claims based on contract can never be included under this 
section for the simple reason that they are not claims " for anything done or 
purporting to have been done in pursuance of the Act." Claims for the specific 
performance of a contract to sell or lease land will not, therefore, fall within 
the section. Where the claim of the Municipality is based on a private right, 
the plaintiff who may be injured by ttie exercise of that right, can sue without 
giving previous notice just as he might sue any other individual. Where any 
private person is dispossessed by the orders of the Municipality, if he sues for 
damages in respect of the trespass, section 46 will of course apply. But if he 
sues to recover possession of the land, the application of the section will depend 
upon the fact whether the dispossession was the result of any act of the 
Municipality done by it in the exercise of its statutory powers In that case, 
section 48 will govern the case as laid down in Naguaha v. Municipality of 
Sholapur, 1. L. B., IB Bom., 19. If it had no such connection, and the 
Municipality claimed under a private title, then no notice would be necessary— 
Kcukinath v. Gangabai, ante. p. 283. In other words, the true test is not so 
much the nature of the suit or of the subject-matter, but whether the cause of 
action was or was not connected with tiie exorcise of the statutory powers 
conferred on the Municipality. 

This was the principle followed in Ranchhod v. The Municipality of Dakar, 
I. L. B., 8 Bom., 421, even when the old Act was in force, and it was also the 
principle of the decision in Selmes v Judge, L. B., 6 Q. B., 724, where a refund 
of tolls illegally levied was claimed, and it was held that the section applied 
not only to oases where compensation was sought for [802] wrongful acts, 
but also where relief was sought in respect of anything done or purported to 
be done in the exercise of the powers conferred by the Act. 

This is the only way of giving effect to the intentions of the Legislature 
in enlarging the scope of the old law, without at the same time overstraining 
the received import of the words used. 1 am not, therefore, prepared to bold 
that the case of Naguaha v. Municipality of Sholapur, 1. L. B., 16 Bom., 19, 
was wrongly decided. 1 would rather distinguish it in the way it was distin¬ 
guished by the learned Judges who decided the case of Kaahinath v. Gangabai, 
ante p. 283. My answer to the question is thus that section 48 does not 
generally apply to suits for the possession of land except in those cases where 
the claim arises on account of some act or omission ordered by the Municipality 
in the exercise of its statutory powers. 

Straohey, J. I agree with the conclusion arrived at by the learned 
Chief Justice, and with bis reasons. 

Hosking, J. ;—In my opinion the provisions of section 48 of Bombay 
Act II of 1884 do not, as a general rule, apply to actions for the possession of 
land brought against a Municipality. 

Section 48 makes notice compulsory before the institution of any astion 
“ for anything done, or purporting to have been done, in pursuance ” of Bombay 
Act II of 1884 or Bombay Act VI of 1873. 

Where such notice is required by a statute, the rule as to the actions for 
<itwhioh notice is necessary is thus laid down by POLLOCK, C. B., in Bardwiek v. 
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Afoss, 7 H. & N., 136: " If the aob is done by a public officer in bis capacity 
of public officer, with reasonable ground for believing that he was authorized 
by the statute to do it, he is entitled to notice of action." 

On examination of Bombay Acts VI of 1873 and II of 1884,1 find that 
under section 28 of Bombay Act VI of 1873 the Municipality is empowered to 
purchase land; that under certain circumstances by virtue of section 30 land 
under houses, which have projected on the street, becomes part of the public 
street, [SOS] and section 25 provides for the acquisition of land by Qovernment 
for the Municipality under the Land Acquisition Act, 1894; but apart from 
the provisions of sections 25 and 30. 1 do not find any section of the Act 
empowering the Municipality either to take possession or to retain possession 
of land owned by another person without the owner’s consent, and it appears 
to me that, if the Municipality thus either takes or retains possession, it 
cannot be said to have reasonable ground for believing that it was authorized by 
the District Municipal Act to do so. In such a case in deciding the question 
whether notice is necessary it must be assumed, as Sir MiCHAKL WesiBOPP 
said in Sorahji Nassarvanji v. The Justices oj the Peaae for the City of Bombay, 
12 Bom. H. C. Bep., 250, “ that the plaintiff truly alleges the property to be bis 
and to be wrongfully in the possession of the defendant." In the appeals in 
which this reference has been made it is contended by the Government Pleader 
that the Municipality was in good faith carrying out works of utility on land 
which it believed had vested in it -sections 17 and 24 of Bombay Act VI of 1873. 
This would be a good defence if the plaintiff demanded damages for the occupa¬ 
tion of bis land or on account of the works carried out; here there is no such 
claim, and if there were such a claim, it could be separated from the claim to 
possession of the land As regards the land, the claim is simply for possession 
on the ground that defendant wrongfully retains possession. No doubt carry¬ 
ing out works of utility on plaintiff’s laud is at first sight the cause of his bring¬ 
ing bis action, but bis ren.1 cause of action as to possession of the land is the 
refusal of the Municipality to restore to him possession of bis land. A suit for 
the removal of any work done by the Municipality or for damages might fail 
to that extent for want of notice ; but apart from sections 25 and 30, the 
Municipality cannot show any authority for retaining possession of land 
without the owner’s consent. 

For these reasons 1 am unable to agree with the learned Judges who 
deoided Nagusha v. Municipality of Hholapur,!. L. B., 18 Bom., 19, that a suit 
in ejectment falls under the provisions of the first paragraph of section 48 of 
Bombay Act II of 1884. 

[804] Per CUBAiM:—The answer to the Division Bench will be in accord¬ 
ance with the opinion of the majority of the Full Bench that the provisions 
of section 48 of Bombay Act II of 1884 do not apply to actions for the posses¬ 
sion of land brought against a Municipality. 


NOTES. 

[ This was followed in (1837) 22 Bom., 605. As regards suits for injuiictiou, notice was 
held to be unnecessary in (1»0B) 82 Mad., 371; (1906) 28 All., GOO {pir Kkox, J.) ; (1807) 22 
Bom., 636. Bee also (1913) 23 I.C., 317 Punjab, (declaratory suit); (1900) 25 Bom., 142.] 
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[ ii Bom. 801) 

FULL BENCH. 


APPELLATE CIVIL. 


The 20th August, 1896. 

Present : 

SiB G. Farsan, Kt., Chief Justice, Mb. Justice Parsons and 

Mr. Justice Hosking. 

Lakhmidas Bamdas.(Original Defendant No. 3) Appellant 

versus 

Jamnadas Sbankarlal.(Original Plaintiff) Bespondent.'* 

Marshalling of securities — Apportionment—Mortgage—Subsequent mortgage 

to another person of part of the mortgaged property—Notice to puisne 
imumbranoer—Transfer of Property Act [IV of 1882). 

Dafandants Nos. 1 and 2 mortgagod three properties, viz.. A, B and C, to the plaintifi 
and afterwards mortgaged one of thorn (.<f) only to one Pranjivan. Sabseqaontly the plaint¬ 
iff obtained a money-decree against defendants Nos. 1 and 2 in respect of another debt, and 
in execution attached and sold their equity of redemption in C and purchased it himself, 
thus becoming full owner of C, which ho then sold to another person for Bs. 100. 

Pranjivau sued on his mortgage and obtained a decree, and in execution property A was 
sold to defendant No. 3. Subsequently the plaiutifiF sued to recover his debt by the sale of 
properties A and B only. Defendant No. 3 claimed that the securities should be marshalled 
and that the debt should bo apportioned, and that property 0 should bear its proportion of 
the debt. 

Held, that the third defendant was entitled to have the debt apportioned, and that pro¬ 
perty G should bear its proportion of the debt. When the plaintifi purchased the equity of 
redemption in C he purchased it subject to its due proportion of the mortgage-debt due to 
himself. On his purchase the debt to that extent ceased to exist, and the debt due to him 
on his mortgage waa reduced by that amount. The proportion of the debt thus wiped out de¬ 
pended on the proportion of the value of property C to the rest of the mortgaged property. 

Held, also, that the third defendant bad a right to have the securities marshalled. That 
right extends to a purchaser and is not confined to a puisne incumbrancer. 

£809] Bodh Mol v. Bam Harakh, I. L. B., 7 All., 711, followed. 

HAd, also, that the fact that the third defendant had notice of the plaintiff’s mortgage 
did not affect his right to have the securities marshalled. The question of notice was 
immaterial prior to the passing of the Transfer of Property Act (IV of 1682). 

ChunUal v. Ftdchand, 1. U. B., IB Bom., 160, followed. 

Appeal under section 15 of the Amended Letters Patent from the decision of 
a Division Bench (Jahdtne and Banade, JJ.) in Second Appeal No, 187 of 
1895 confirming the decree of F. C. 0. Beaman, District Judge of Thana. 

Suit by the plaintiff (mortgagee) to recover the mortgage-debt by sale of 
the mortgaged property. 

On 14th January 1870, defendants mortgaged certain land and a house 
to the plaintiff. 

Subsequently they mortgaged the same property with the exception of 
the house and a plot of land (Survey No. 122) to one Pranjivau. 

The plaintiff some time afterwards obtained a money-decree against 
defendants Nos. 1 a nd 2 for another debt, and attached and sold the house in 

* Agpehl No. 16 of 1896 under the Lettans Patent. 
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eteoutioD, and at bbe auction sale he himself became the purchaser, thus adding 
the equity of redemption to the interest already held by him as mortgagee and 
becoming absolute owner of the house. He subsequently sold the house to one 
Francis for Bs. 100. 

Franjivan obtained a decree against defendants Nos. 1 and 2 upon his 
mortgage, and in execution sold the property which had been mortgaged to 
him to the third defendant, who thus became owner subject to the previous 
mortgage to the plaintilT. 

In 1892 the plaintiff brought this suit upon his mortgage of 1870 claiming 
to recover the sum of Bs. 90 by the sale of the mortgaged property exclusive of 
the house. 

The third defendant claimed that the securities should bo marshalled and 
the debt apportioned, contending that the house should bear its proportion of 
the debt and that the other property should be relieved pro tanto. 

[806] The Subordinate Judge dismissed the suit on the ground that the 
plaintiff had realized Bs. 100 by the sale of the houso, and that, therefore, 
nothing was due to him. 

The plaintiff appealed. 

The Judge found that the first Court was wrong in appropriating the value 
of the house to the discharge of the amounc claimed, and that defendant No. 3 
was not entitled to insist upon the properties or funds being marshalled and 
plaintiff's lien being first satisfied on the house and Surrey No. 122, sub No. 6. 
His decision was as follows:— 

I must reverse the doorco of the Court below and find for the plaintiff, the dooree being 
that ho is entitled to recover ninety rupees from the property mortgaged to him by defendants 
Nob. 1 and 2 and cost throughout in that proportion from defendant No. 3. 

Defendant No. 3 preferred a second appeal, which came on for hearing 
before a Division Bench composed of JAKDINB and BanaDB, JJ., who differed 
as to the application of the doctrine of marshalling in the present case. They 
delivered the following judgments : — 

JaBDINE, J. :—On the 14th January 1879, by a deed in the form of sale, 
but which is found to be a mortgage, the defendants Nos. 1 and 2 mortgaged 
to the plaintiff certain property. Soon after they mortgaged the same, with 
the exception of a house and of sub No. 6, to Franjivan. 

Then the plaintiff' in execution of a money-decree against the defendants 
Nos. 1 and 2 got the house put up for sale and bought it himself. Tho plaintiff 
then sold the house to Francis, who is not on the record, but who is, as the 
pleader for the appellant states, the present owner of the equity of redemption 
of the house. 

The pleader says that the equity of redemption of sub No. 6 is presently 
owned by the defendants Nos. 1 and 2, wno are in possession of this sub-number. 

The puisne mortgagee, Franjivan, of the property with the exception of the 
honse and sub No. 6 got a mortgage-decree against the property included in 
his mortgage, which was bought by the defendant No. 3, now appellant, who 
thus became and is the owner of the equity of redemption of that property. 

[807] As the defendant- No. 3 bas not sought, in the Courts below, to make 
Francis a party, 1 do not think he is entitled to ha' a the claim of the plaintiff: 
apportioned on the house. Equity will not interfere to the injury of a third 
party, which implies that the third party shall be a party in the suit. 

The plaintiff’s mortgage was registered, and this was notice to subsequent 
purchasers and mortgagees —Dundaya v. Chanbasapa, F. J., 1883, p. 3. The 
case of Uodh Mai v. Bam Harakht 1. L. B., 7 All., 711, where marshalling was 
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directed, is a case where the purchaser was without notice. The ease cited by 
the District Judge, Bama Baju v. Subbarayudu, I. L. B„ 5 Mad., 387, is like 
the present. In the present state of the authorities I am not prepared to say 
the decision was wrong. 

4 

BanaDB, J. The only point urged by the appellant's pleader relates to 
the question whether the equitable doctrine of marshalling was or was not 
applicable to the circumstances of this case. Though the deed in the respond¬ 
ent’s (original plaintitf’s) name is in form a deed of sale, it has been all along 
treated by both parties as a mortgage. This deed was executed on 14th 
January 1870, by the deceased defendants Nos. 1 and 2. and it charged the 
debt of Bs- 100 on one house, three varkas and eight kharlf lands. The house 
was subsequently sold in execution of the respondent’s decree, and after having 
bought it himself in 1876, respondent sold the same to one Francis for Bs. 100 
in February 1890. This Francis has not been made a party to this suit, but 
his tenants, who live in the house, were joined as defendants Nos. 4, 5. 

As regards the lands, all the properties except survey No. 122, pot No. 6, 
were sold in execution of a mortgage decree by another creditor'of deceased 
defendants Nos. 1 and 2, and in the sale that took place, defendant No. 3 
bought these lands, and obtained possession of the same in November 1883. It 
is this defendant No. 3 who is appellant before us, and his contention is that 
the respondent should be required to proceed first against the house and land, 
survey No, 122, pot No. 6, before he attempted to recover the sum decreed by 
the sale of the lands in appellant’s possession. The District Judge held that the 
question of marshalling did not [308j arise in the circumstances of this case. 
He was of opinion that if the mortgagors had mortgaged all the properties 
first to the respondent, and then a part of the property to the appellant, the 
equity of marshalling the securities could properly be considered, but that 
the equity did not arise when the conflict was between a mortgagee and a 
subsequent purchaser, who buys property subject to prior incumbrances. 

I feel satisfied, on a careful consideration of the arguments on both sides, 
that the District Judge was in error in holding that the doctrine of marshalling 
did not apply to the circumstances of the present case. Though speaking 
generally, the occasions for enforcing the equity arise chiefly as between prior 
and puisne incumbrancer, still the relief is not confined to that class of oases 
only. Ordinary sureties are, for instance, entitled to the right of marshalling. 
A vendor of goods may compel the endorsee from vendee to submit to this 
equity under certain circumstances. (Fisher on Mortgage, Vol. 2, para. 1366, 
p. 763.) The doctrine has oven been applied as between mortgagor and mort¬ 
gagee when the latter's security is limited to one part of an estate, and the 
whole is charged with the liability to pay ofl' legacies and debts. (Fisher, Vol. 2, 
para. 1370). The late Mr. Justice Telang noticed in bis judgment in Chunilal 
V. Pulahand, I. L. B., 18 Bom., 160, that the doctrine has been frequently 
applied with beneficial eflect in partition suiCs in this country. 

The District Judge’s view is no doubt supported to some extent by the 
rulings in Kriatodass v. Bamkant Boy, 1. L. B., 6 Gal., 142; Lala Dilawar v. 
J)ewa.n Bolakiram, I.L. B., 11 Cal., 258; Kketoosee Cherooria v. Banee Madhuh, 
12 Cal. W. B., 114, and the decisions of the Madras High Court in Timmappav. 
Lakshmamma, l.L.]^, 5 Mad., 385, and Bama Baju v. Suhharayvdu, ibid., 387. 
These cases were, however, fully considered by Jardine and Tblano, JJ., in 
the case above quoted, and as these Judges differed in their views, the point was 
referred to a third Judge (Baylby, J.), who agreed with the view of Mr. Justice 
Tblang. In this particular case, the question was between two mortgagees. But, 
as remarked [309] in Bodh Mai v. Bam Earakh, I. L. B., 7 All., 711, ^e equities 
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whioh apply to a puisne inoumbranoer in the marahalling of seourities apply also 
in favour of a bond fide purchaser for value without notice of a portion of the 
property, the whole of whioh was subject to a prior mortgage. Mr. Justice 
MAHtfOOD, who decided the case, referred to some earlier cases— Tulsee Bam v. 
Munnoo Lai, 1 Cal. W. B., 353; Nowa Koer v. AbdulBahim*GaX. W. B., 1864 
(Jan. to July), 374 ; Biahonatk v. Kisto Mohun, 7 Cal. W. B., 483,—in one of 
whioh the Court held that though the purchaser took the estate subject to a 
prior mortgage, yet the mode in whicsh the mortgagor had dealt with the 
property entitled the purchaser to require the mortgagee to apply the other 
property first in satisfaction of his dobt. In the words of Norman, J., "a 
subsequent purchaser of one of the estates has just as great an equity as an 
incumbrancer*’— Biahonath v. Kiato Mohun, 7 Cal. W. B., 483. 

These authorities make it perfectly clear that the appellant in this case, 
in his character as purchaser at an auction sale in execution of another mortgage* 
decree, has a right to require the respondent to seek satisfaction first out of 
the property not covered by the purchase, before holding the property in his 
^appellant's) possession liable to make good the balance of the debt. 

Some of the cases have gone much further. In Bam Dhun Uhur v. Mohesh 
Ghunder, I. L. B., 9 Cal., 406, the mortgagee, who deliberately refrained from 
proceeding against eleven mortgaged properties in his own possession, and 
sought satisfaction by the sale of the remaining property which had passed 
out of his possession into the bands of an auction-purchaser, was required to 
apportion the entire debt proportionately between all the properties. Similarly, 
it was ruled in Nathoo Sahoo v. Lalla Ameer Ohand, 24 Cal. W. B., 24, that 
though a mortgagee can require those persons who have succeeded to 
the rights of the mortgagor in different estate.^, that they shall not redeem 
any part by paying a part of the debt, hut must redeem the whole, it 
does not follow from this that a mortgagee, who has himself purchased the 
equity of redemption in a particular estate, may throw the whole burden of the 
mortgage-debt upon the [810] remaining portion of the estate in the hands of 
other purchasers. Each has bought subject j|o a proportionate share of the 
burden, and must discharge it accordingly. It was this last equity which was 
given effect to in Moro Baghunath v. Balaji, 1. L. B., 13 Bom., 45. 

It is, therefore, clear that the equity holds good in favour of the appellant 
in this case, not only in regard to the Survey No. 122 whioh has not been sold, 
but also as regards the house which the respondent has himself purchased, and 
resold to Francis. As, however, Francis is not a party to this suit, I would 
make no order in regard to that property, but would only direct that the 
respondent must Srst proceed against Survey No. 122, pot No. 6, and if any 
balance is still left due to the respondent, he should recover the same from the 
property in appellant’s possession. 

I would accordingly vary the decree of the lower Court to the extent 
mentioned above. 

Per Curiam Under section 575 of the Code of Civil Procedure (Act 
XIV of 1882) the decree is confirmed with costs. 

The Judges having thus differed, the defendant‘appealed under section 15 
of the Amended Letters Patent. The appeal was heard by a Full Bench 
consisting of Farrar, C.J., Parsons and Hosking, JJ. 

Narayan G. Chandavarkar, for the Appellant (Defendant No. 3);—There 
are two questions in this case—one as to the apportionment of the debt and 
the other as to the marshalling of securities. The plaintiff purchased at the 
Court sale the equity of redemption in the house, and thus by his own act 


759 



I.L.R. 22 Bom. Sll lashmidas ramdas «. * 

destroyed the unity of the security. He cannot, therefore, tfbw object toliaye 
the debt apportioned— Moro Baghunath v. Balaji Trimbah, 1. L. B., 13 Bom., 46. 

We, as subsequent purchasers of part of the mortgaged property, are 
entitled to have tjie securities marshalled. This doctrine is recognized in India 
—Ohunilal v. Fulchand, I. L. B., 18 Bom., 160. The plaintiff as liK^tgagee 
must, therefore, first proceed against the other mortgaged property before 
proceeding against the property which we have bought. 

tSll] Mahadeo B. Chavbal, for the Bespondent (Plaintiff):—The ques¬ 
tion of apportionment cannot now be raised. It was not raised in the lower 
Courts, nor was there any difference of opinion as to it in the Division Bench. 
The only point now open is as to marshalling. On all other points the Judges 
of the Division Bench were agreed, and the decree as made was good with 
respect to them. 

Marshalling is allowed only in oases where there is a mortgage of property 
and a subsequent mortgage of part of that property to others. Purchasers 
cannot claim it. The doctrine has been, no doubt, extended to purchasers 
without notice, but should not be extended further. In the present case the 
defendant is not a purchaser without notice. He purchased the property at a 
Court sale, and, therefore, bought subject to all the equities that the mortgagor 
was bound by. A purchaser can get only what the mortgagor could honestly 
sell— Sama Raju v. ^uhharayudu, 1. L. B., 5 Mad., 887. The case of a 
purchaser at a private sale is on a different footing. It is open for him to show 
that he is a bond fide purchaser without notice and, therefore, entitled to have 
the securities marshalled. 

Narayan Q, Oha-ndavarkar, in reply:—In the District Court the point as 
to apportionment was taken in the memorandum of appeal. The question of 
apportionment is not, therefore, raised here for the first time. The whole decree 
is now in appeal, and, therefore, the question as to the points in which the 
Judges of the Division Bench were agreed is immaterial. 

Marshalling has been allowed in cases of purchasers. The question of 
notice is covered by the ruling in Chunilal v. Fulchand, I. L. B., 18 Bom., 160. 
It is, therefore, not necessary to consider whether the defendant was a purchaser 
without notice. A purchaser at an auction sale cannot be in a worse position 
than a purchaser at a private sale with notice. 

The judgment of the Full Bench was delivered by 

Farran, C. J. ;—The second mortgage which the defendants Nos. 1 and 
2 executed in favour of Pranjivan did not include the bouse described in the 
plaint, nor the field Survey No. 122, [312] Pot No. 6, which wore included in 
the original mortgage to the plaintiff. As to these the plaintiff himself purchased 
the equity of redemption of the defendants Nos. 1 and 2 in the bouse at an 
auction-sale held by the Court for Bs. 2-2-0. Tbo field Survey No. 122 is still 
under the dominion of the defendants Nos. 1 and 2, the original mortgagors. 

The plaintiff in the present suit sought to enforce his mortgage to its full 
extent against all the properties included in his mortgage with the exception 
of the house. 

, The appellant, who is .a purchaser at a Court’s sale under a decree obtained 
by Pranjivan on his mortgage, contended that the plaintiff must enforce his 
claim against the house and against the field Survey No. 122 (6) before be 
could proceed against the lands included in the mortgage to Pranjivan. The 
amount found to be still due upon the plaintiffs’ mortgage is Bs. 90, 

After purchasing the equity of redemption in the house the plaintiff re-sold 
it to one Francis for Bs. 100 by Exhibit 38. It is alleged that the latter 
purchased benami for defendants Nos. 4 and 6. Francis has not been made a 
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•^rtiy to tbe suit.'* It has been bald by the Distriot Judge that Francis under the 
sale-deed, Exhibit 88, parcbased only the equity of redemption in tbe house, and 
this view of its effect has been assumed by the Division Court. We have had 
the document read, and are clearly of opinion, notwithstanding some ambiguous 
wordsf^at its close which have given rise to a false impression as to its effect, 
that tbe whole interest of the plaintiff in the house was conveyed by Exhibit 
88 to the purchaser Francis and not the equity of redemption only. Francis 
or the defendants Nos. 4 and 5, it is immaterial to consider which, therefore, 
now hold the house free from tbe mortgage lien. 

Pranjivan brought a suit upon hie mortgage against the defendants Nos. 1 
and 2, and having obtained a decree, caused the properties comprised in his 
mortgage to be sold, and the third defendant, the appellant in tiiia case, was 
tbe purchaser at the auction sale, and thus became the owner of these 
premises subject to tbe plaintiff’s mortgage thereon. Under this purchase 
[818] both the interest of the mortgagors and the interest of tbe mortgagee 
became vested in him. 

This was the position of the parties when the present suit was instituted. 

Though the appellant originally claimed to have the mortgage-debt of the 
plaintiff satisfied in tbe first instance out of the house and the field Survey 
No. 122 (6) before the properties which were mortgaged to Pranjivan were 
resorted to, that claim in respect of the house has now properly been abandon¬ 
ed, and as to it the appellant seeks to have the amount of the mortgage 
apportioned between the house and the other properties comprised in the 
plaintiff’s mortgage, so that the house may bo saddled with its due proportion 
of the mortgage-debt, and the other properties comprised in the plaintiff's 
mortgage may be pro tanto relieved of its burden. 

We have two questions, therefore, to consider, one of marshalling and one 
of apportionment. As to the latter, it is objected that the claim of the appel¬ 
lant Lakhmidas to have the mortgago-debt apportioned was not made by him 
in the lower Courts and cannot be now raised in second appeal. The ques¬ 
tion was, however, directly raised by tbe plaintiff in the memo, of appeal 
to tbe Distriot Judge (the Subordinate Judge had erroneously held that tbe 
plaintiff’s mortgage had been paid off by the sale of the house for Es. 100 by 
the plaintiff to Francis); so the District Judge ought to have considered it We 
are, therefore, of opinion that we ought now to do so. It is clear that tbe 
plaintiff when be purchased tbe equity of redemption in the house purchased 
it subject to its due proportion of tbe mortgage-debt. That proportion of the 
mortgage-debt thus oeased to exist, and the plaintiff’s right as mortgagee to 
recover the money secured by his mortgage was reduced to that extent. What 
proportion of the mortgage-debt was thus wiped out, depends upon the proportion 
of the value of the bouse to the value of the rest of the mortgaged properties. 
We must leave that proportion to be settled by the Court executing the decree. 

As to the appellant’s claim to have the securities marshalled it is 
objected that be has not that right as a purchaser of the [814J properties 
mortgaged to Pranjivan at the Court sale. As such purchaser it is said that he 
has no right to have the securities marshalled. W'C think, however, upon the 
authority of Bodh Mai v. Bam Ilarakh, I. L. B., 7 All., 711, that the right to 
have tbe securities marshalled extends to a purchaser and is not confined to a 
puisne inoumbrancer. As to tbe distinotion which was attempted to be made 
between a purotiaser like the appellant Lakhmidas at a Court sale held in pur¬ 
suance of a mortgage decree and an ordinary purchaser or a purchaser at an 
execution sale in pursuance of a money decree, we are of opinion that no such 
distinotion can be drawn. If a distinction were drawn it would be in favour of 
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such a parohase as Lakhmidas’, which clothes him with the interest both of 
the mortgagor and mortgagee. 

Lastly, as to the appellant not being a purchaser for value without notice, 
we follow the decision of this Court in Chuntlal v. Fulohand, I. L. B., 18 Bom., 
160, which lays down that prior to the passing of the Transfer of Property Act 
the question of notice was immat^al. To this case as to that the provisions 
of the Transfer of Property Act are not applicable. The present decision will 
not be a precedent for oases to be determined under that Act. 

The final decree in appeal will be as follows 

Let the Court in execution ascertain the amount due on the mortgage by 
deducting from Bs. 90, the proportionate part of the debt for which the house 
was liable, the amount so ascertained, and the costs hereinafter awarded are 
to be paid to the plaintiff within six months of ascertainment, in default of 
such payment the plaintiff to be at liberty to recover it by the sale of the Survey 
No. 122 (6) and the balance by the sale of the rest of the property mortgaged. 
We give plaintiff costs in proportion in the Courts of First Instance and Court 
of appeal. In this Court each party should bear his own costs. 

Final deeme made. 


ROTES. 

[ Ah regards marshalling and notiee, fee also (1901) 28 Bom., 8S; (1902) 26 Bom., 888; 
(1904) 6 Bom. L.B., 284 ; (1900) 24 Mad., 96; (1908) 81 Mad., 419; (1900) 22 All., 284 ; (1908) 
12 0. W. N., 448; (1910) 11 G. L. J.. 639.] 


[816] APPELLATE CIVIL. 

The 14th July, 1896. 

Pbesent : 

Mr. Justice Parsons and Mr. Justice Banade. 

Motibhai...(Original Plaintiff) Appellant 

versus 

Haridas and others.(Original Defendants) Bespondents.’*' 

Jurisdiction — Partition—Valuation of a suit for partition—Suits 
Valuation Act {VII of 1887), See. 8. 

In a suit for partition of oertoin property, the value of the whole property sought to be 
divided was over Bs. 5,000. Plaintiff valued his share at Bs. 260, and paid court fees on 
this amount. 

The suit was filed in the Court of a Subordinate Judge of the First Class. 

Held, that the value of the subieot-xnatter of the suit could not be held to be more than 
Bs. 260, so that the suit ought to have been filed in the Court of the Second Class Subordi¬ 
nate Judge. 

Appeal from the decision of Bao Bahadur P. V. Gupte, Acting First Class 
Subordinate Judge of Ahmedabad. 

The plaintiffs sought to recover by partition their share of certain landed 
property at Nadiad. 

The whole of the property sought to be divided was worth more than 
Bs. 6,000. Plaintiffs valued their share at Bs. 260, and paid court fees on 
this amount. 


* Appeal, Mo. 96 of 18M. 
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The plaiQt was at first presented to the Ciottrt of the Second Class 
Subordinate Judge of Nadiad. 

The Subordinate Judge returned the plaint for presentation to the proper 
Court, holding that he had no jurisdiotion to entertain the suit. 

The plaint was then filed in the Court of the First Class Subordinate 
Judge of ^hmedabad. He held that be had jurisdiction to try the suit (1) 
because the decision of the Nadiad Court was conclusive, and (2) because for 
purposes of jurisdiction the whole property sought to bo divided was the 
subject-matter of the suit, which was more than Bs. 6,000 in value. 

The First Class Subordinate Judge, however, dismissed the suit' for 
non-joinder of parties. 

Against this decision the plaintiff appealed to the High Court. 

Mtmekshah Jehangirshah, for .Appellant. 

[816] Bao Saheb Vasttdev J, Kirtikar, for Bespondent No- 6. 

Gokuldas K. Parakh, Markand N. Mehtc and E. M. Jhavert, for Bespond- 
ent No. 26. 

Parsons, J. :—The first point for our decision is whether this suit was 
properly brou^^t in the Court of the First Class Subordinate Judge. This 
depends upon ^e value of the subject-matter of the suit. It is a partition suit. 
The value of the whole of the land to be partitioned is admittedly over Bs. 5,000 ; 
the value of the share claimed by the plaintiffs is valued by them at Bs. 250. 

Under the Court Fees’ Act, 1870, the amount of fee payable in the suit 
would be according to the amount at which the relief sought is valued in the 
plaint Isection 7, ol. iv (6) J. The Suits Valuation Act, 1887, section 8, pro¬ 
vides that for such a suit the value as determinable for the computation of 
court fees and the value for purposes of jurisdiction shall be the same. Thus 
it seems clear that the value of the subject-matter of the present suit cannot 
be held to be more than Bs. 250, so that the suit ought to have been filed in 
the Court of a Second Class Subordinate Judge. We may add that this 
decision is consonant with the rulings of this Court in Lakshman lihatkar v. 
Babaji Bhatkar, 1. L. B., 8 Bom., 31 ; Mahadeva Balwant v. Laxuman Bal- 
want, F J., 1892, p. 13 ; and Balvant Oanesh v. Nana Chintamon, 1. L. B., 18 
Bom., 209, and of the High Court of Allahabad in Hikmat Ah v. Wah-un- 
nissa, I. L. B., 12 All., 506. The Calcutta High Court is apparently of the 
same opinion —Boidya Nath Adya v. Makhan balAdya, I, L. B., 17 Cal., 680. 

It is true that the High Court at Madras has come to a contrary decision— 
Vydinatha v. Bubramanya, I. L. B., 8 Mad., 235, but the later decisions— 
Bamayya v. Snbbarayudu, 1. L. B., 13 Mad., 25, and Narayanan v. Narayanan, 
1. L. B., 15 Mad., 69,—seem to embody the more correct principle. 

We reverse the decree of the lower Court and send the plaint and other 
records of the suit to the Court of the Second Class Subordinate Judge at 
Nadiad for disposal on the merits. Ail costs to be costs in the cause. 

Decree reversed and ease sent back. 


NOTES. 

iBce aho (1909) 33 Bom,. 636; (1910) 21 M.L.J., i!l ; (1902) 16 C.P.L.K., 81 ; 190 ; 
(1912) 19 I.C., 670 (Sindh).] 
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[817] CRIMINAL REVISION. 


The 22nd July, 1896. 

" Present : 

Mb. Justice Parsons and Mr. Justice Ranadb. 

lu the matter of the Petition of Rauohhoddas Nagardaa. ’’’ 

IHeader Responsibility of, in conduct of case—Suspicious document used 
in a case—" Guilty knowledge "—Indian Penal Code {Act XLV 
* of I860), Sec. 471 —Sanction for prosecution. 

Sanutiou was given for the prosecution of a pleader who in the conduct of a case had 
presented to the Court for his clients a document of suspicious appearance and which his 
clients were charged with having forged. TUe sanction was granted by the Sessicns Judge 
on the ground that the document bore on its face such marks of concoction that the pleader's 
suspicions must have been aroused at the first sight of it, and that had he examined it, as 
ho ought to have done, he would either have rejected it, or have advised his client to produce 
it in Court at bis own risk. On appeal to the High Court, 

Held, that the sanction should bo revoked. A pleader is under no higher obligation 
than any other ageut would bo. and to justify bis proaocufion it should bo shown that he 
had been a party (principal or accessory) to the eonoootion of the document, or that he had 
the knowledge that it was coiicoctod. 

The more fact that his suspicions ought to have been aroused by the sight of the doou- 
ment was not, primd facie, evidence that he knew, or had reason to believe, the document 
to be forged. 

This was au application to the High Court in the exercise of its Revisional Juris¬ 
diction under section 439 of the Code of Criminal Procedure (Act X of J882). 

The petitioner Hanohhoddas Nagardas was a pleader practisine in the 
Courts of the Ahmedabad District. 8 " sne 

Certain parties to a suit hleb in the Court of the Second Class Subordinate 
Judge of Umreth, viz., Maneklal and Bhogilal, engaged the petitioner Ranch- 
hoddas as their pleader to appear and act for them, 

A written statement in the suit was in due course put in by them which 
was oountprsigned by the petitioner as their pleader. This written statement 
referred to a certain vahivatnama, a copy of which was annexed to it. 

Shortly afterwards some of the parties to the suit alleging that the 
vahivatnama was forged applied to the Subordinate Judge for a sanction to 
prosecute Maneklal and Bhogilal for the forgery. 

The Subordinate Judge granted the sanction. 

[818] Maneklal and Bhogilal then applied to the Sessions Judge to have 
the sanction revoked. 

During the hearing of this application the Sessions Judge of his own 
. motion ordered a notice to issue calling upon the petitioner Ranchhoddas to 
show cause why he should not be included with Maneklal and Bhogilal in the 
prosecution for which a sanction was granted. The Sessions Judge after hearing 
him granted a sanction for his prosecution, on the following grounds 

e * * * 4i ' %' 

The questions arise how faris a pleader bound to satisfy himself as to the authenticity 
and genuineness o f documen ts which may be given to him by his ‘client for production in 

■jj • Criminal Application for Revision, No. 131 of 1896. 
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Court in judicial proceedings, and bow far is a pleader criminally liable along witb bis client 
for the wrongful acts which have been instituted by the latter ? 

“ In my opinion, a pleader can only claim immunity so long as he can show that be 
has exercised due care and caution. 

“A pleader no doubt is bound by bis instructions, but if a pleader in carrying out those 
instructions knowingly infringes the criminal law he lays himself open to a criminal prose¬ 
cution. 

“ It has been urged on behalf of Mr. Ranobhoddas that he was acting only as a pleader i 
and cannot, therefore, bo held responsible for the actions of his clients. It has been urged 
that Mr. Ranobhoddas did not produce the dcoument, Exhibit 46, but it was put in by the 
two appellants along with their written statements. As, however, the written statement is 
countersigned by Mr. Ranobhoddas, and in the body of the written statement there is a 
distinct allusion to the document. Exhibit 12, (now Exhibit 46), I do not think that any 
twisting of facte will persuade any ordinary mind that Mr. Ranobhoddas did not take a 
part, and a very prominent part, in the production uf Exhibit 46 in Civil Miscellaneous 
Suit 18/96. It IS further contended that there is nothing to show that Mr. Ranobhoddas 
had any guilty knowledge, or even a suspicion, of the falsity of the document placed in 
Court; and it is argued that there is no duty of a pleader to suspect his clients’ documents, 
nor to sift and discriminate them ; carelessness, it is urged, is the worst oScnce which can be 
placed to Mr. Ranchhoddas’ account. 

*' The final gist of Mr. Gokaldas’ able speech lor his client is as follows :—Mr. Ranch- 
hoddas was acting as a pleader, and as such no responsibility can attach to him for the 
production of documents which his clients put m, cveu though they may bo suspicious docu¬ 
ments. This IS a very large view indeed to take of the irrespnnsibilit 3 ' of a pleader, but one 
which 1 do not think can for a moment be allowed to prevail. It appears to me that 
Mr. Gokaldas attempts to mvest a pleader vnth the same mantle oi irresponsibility 
whiuh rightly or wrongly barristers and advocates assume and wear. The duty of a 
[816J pleader is, as I take it, in the first place to advise his client as to the conduct uf his 
case; to hoar what ovideiioe hts client proposes to adduce ; to sift, examine and discriminato 
among the evidence both oral and doeuiuoutary ‘ to avoid bringing before the Court any 
evidence which may bo of no advantage to his client or may be detrimental. Jt is, 1 think, 
the duty of a pleader to examine all documentary evidence, and so far as he can to satisfy 
himsell as to the authenticity and genuineness of the same, and ut the same lime to form an 
opinion as to its admissibility or otherwise and advise his client accordingly to the best of 
his ability. 

• • • • • 

“ If I am right in my opinion as to the duties and responsibility of a pleader, then there 
oan be no doubt that Mr. Ranchhoddas was equally with his clients responsible for the 
production in Cunrt of Exhibit 46. 

“Criminal responsibility may arise as well from omission as com mission, and in the 
present case Mr. Ranobhoddas by his umissioa to point out to his clients the compromising 
character of Exhibit 46, equally with bis action in joining them in signing the written state¬ 
ment, has made himself particeps criminis with the appellants, his clients. • • • •’ 

Tbe SeseioDB Judge, therefore, directed sauction to issue ut:der section 195 
of the Orimiual Procedure Code for prosecution of Banohbcddii'^ on charges under 
seotiotts 196, 471 and 109 of the Indian Penal Code (Aot XLV of 186u). 
Banobhoddas applied to tbe High Court to revolte this sanction. 
Maopheraon (with him Ookulda$ Kakandas Pafokh) for the Applicant 
This ease is without a precedent. A pleader is not bound to examine 
doonments given to him by bis client for production in Court. The duty of 
examining those documents and pronouncing upon their genuineness or 
otherwise, properly belongs to tbe Court before which they are produced and 
not to the agent who produoes them. In order to fix a pleader with oriminal 
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responsibility it must be clearly proved that he had guilty knowledge. There 
is no difference in this respect between the case of a pleader and that of any 
other agent. No such guilty knowledge has been proved in this case. That 
the petitioners’ suspicions ought to have been raised, is wholly insufficient. 

Lang, Advocate-General (with him Bao Sabeb Fostufee J. Kirtihar, 
Government Pleader,) for the Grown :—The reasons given by the Sessions Judge 
in support of the order for sanction are sufficient. A pleader stands on a higher 
footing than an [320] ordinary agent. He is bound to exercise his discretion 
before producing evidence in Court. That this discretion should be properly 
exercised, is essential to the administration of justice. 

Parsons, J.:—We have heard the able arguments of Mr. Maepberson for 
the applicant and of the Advocate-General for the Crown, and we think that 
the sanction ought to be revoked. The Sessions Judge granted it on the ground 
that the document in question bears on its face such marks of concoction that 
the pleader's suspicions must have been aroused at the first sight of it, and 
that he ought to have strictly examined it, and had he done so, he would 
either have rejected it or advised bis client to produce it in Court on his 
own risk or responsibility. His offence was thus one rather of omission 
than of commission. We cannot place a pleader’s duty and his responsibility 
on so high a base as this. We do not think that any Court would be justified 
in ordering the prosecution of a pleader for presenting on behalf of his client a 
document merely because the document was suspicious in appearance, nor 
do we think that pleaders are in duty bound to examine documents given 
them to produce in Court and to come to a conclusion upon tbeir 
genuiueness, for which conclusion, if wrong, they are liable to be crimi¬ 
nally prosecuted. We think that a pleader is under no higher obligation 

than any other agent would be, and that to justify his prosecution it 

must be shown that he was a party (principal or accessory) to the concoction 

of the document, or that he had the knowledge that it was concocted. The 
words in section 471 of the Penal Code “knows or has reason to believe” are of 
general application, and the allegation must be proved as strictly in bis case as 
in the case of any one else. It would be difficult, we think, to say that when 
a pleader acting on the instructions of bis client tenders in Court a document 
he cannot plead and rely upon those instructions as sufficient cause. However, 
we need not go as far as that. We think in the present case that the mere 
fact that the suspicions of the pleader ought to have been aroused by the sight 
of the document is not “ primd faxtie " evidence that he knew or bad reason 
to believe the document to be forged, and, therefore, we revoke the sanction for 
his prosecution. 

Sanefton revoked. 
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[821] FULL BENCH. 

APPELLATE CIVIL. 

The 28rd July, 1896. 

Present; 

Sir C. Farban, Kt., Chief Justice, Mr. Justice Parsons 
AND Mr. JosTiCE Banade. 


Vitba.(Original Defendant No. 1) Appellant 

versus 

Oovinda.(Original Plaintifif) Bespondent.^ 


Marriage — Remarriage—Widow Remarriage Act {XV of 1866), Seas. 2, H 
and 4—Hindu widow—Inheriting property from son — Widoio's re¬ 
marriage.—Oastes in which remarriage is allowed—Forfeiture of property 

inherited from son. 

Under Beotion S of the Widow Remurriage Act {XV of 1856), a Hindu widow belonging 
to a caste in which samarriago has been always allowed, who has inherited property from her 
son, forfeits by remarriage her interest in such property in favour of the next heir of the son. 

Appeal from an order of remand passed by A. Steward, District Judge of 
Abmednagar, against the decree of Bao Saheb B. W, Bhet, Subordinate Judge 
of Akola. 

Suit for redemption. One Chima, a Sudraby caste, died leaving a widow 
Shivu and an infant son, who died unmarried and childless about the year 1873. 
On this son’s death Shivu succeeded to the land in question, which she mort¬ 
gaged with possession to defendant No. 1. 

Shortly afterwards, viz., in 1874 or 1875, Shivu married again. At that 
time the nearest heir to Chima’s deceased infant son was Chiraa’s sister Ganga- 
bai. She died on the 2nd March 1836, leaving a dpghter Bakhmi as her heir. 
On the 9th December 1889, Bakhmi sold the land in suit to the plaintiff. In 
the same year Shivu sold the land (which as above stated she had already 
mortgaged to defendant No. l) to defendants Nos. 1 and 2. 

In December 1893, the plaintifif brought this suit against defendants 
Nos. 1 and 2 to redeem the mortgage and recover the land. 

On the 22nd June 1894 Shivu died. 

[822] The defendants contended that Bakhmi was never the owner of the 
land, and that the plaintiff got no title by his purchase from her. 

The Subordinate Judge dismissed the plaintiff’s suit, holding that Bakhmi 
was never entitled to the property, but that, if she ever had any title, she had lost 
it by the adverse possession of Shivu and her mortgagee (defendant No. 1). 

On appeal by the plaintiff the Judge reversed the decree and remanded 
the case under section 562 of the Civil Procedure Code (Act XIV of 1882,. He 
was of opinion that Shivu had forfeited her interest in the property on her 
second marriage, and that Bakhmi had succeeded as b^ir. The following is an 
extract from bis judgment 

“ The Subordinate Judge appears to think that a Sudra widow who remarries does not 
forfeit any interest she may have in the property of her deceased eon. But aection 2 of Act 
XV of 1856 is olest on the point. These rights and interests cease as if she had died when 

^ • Appeal. No. 41 of 1896. 


767 





I.L.R. 22 Bom. 828 


VITHU V. 


she remarried. Mi. Banade (defendant'e pleader) has produced no oases or authorities to 
induce me to believe that such is not the case. 

" With regard to the second point, Hakhma is the daughter of the sister of Chims, the 
father of his deceased infant son who became bis heir. Hr. Banade contends that she is not a 
'bandhu* of his infant son. At page 178 of the old edition of West and Biibler it is written, 
the Sbastras allow besides the so-called nine bandhus the following bhinnagotra sapindas to 
inherit;—(1) Sister’s son, (9) maternal uncle, (3) brother’s daughters, (4) sister's daughters. 
Rakbma was not the daughter of the sister of the deceased infant son of Ohima but of his 
father Cbima. I do not, however, think that this ought to prevent her from inheriting in 
the absence of any other incidental heir; if she does not inherit, the property would revert 
to Government as intestate. I consider that' Bakhma was in her right in conveying the 
property in suit to plaintiff for Bs. 1,000 in 1889.” 

Defendant No. I appealed against the order of remand. 

Branson with Doji A. Ehare appeared for the Appellant (Defendant No. 1):— 
The question is whether Bakhmi had any right to sell to the plaintiff, and 
whether Shivu’s remarriage bad the effect of divesting her estate as mother. 
Section 2 of Act XV of 1856 is not applicable to the present case. It enables 
those widows to remarry who could not do so before the Act was passed. But 
in the present case the parties are Sudras who were allowed to [828] remarry. 
Act XY of 1856, therefore, did not affect Sbivu’s rights, and by her 
remarriage she did not forfeit the property-Hiar Saran Das v. Nandi, 
1. L. B., 11 All., 330; Basul Jehan Begum v. Bam Surun, I. L. B., 22 Cal., 
589, in which the Allahabad decision is dissented from ; Murugayi v. Ftrama- 
kah, I. L. B., 1 Mad., 226; Matungini v. Ram Button, 1. L. B., 19 Cal., 289 ; 
Akorah v. Boreanee, 11 Cal. W. B., 82. As to Bakhmi’s right to inherit. West 
and Biihler, p. 139, 488. An aunt is not given in the list of bandhus. 

Further, it is to be observed that the first Court found that Shivu's posseS' 
sion was adverse from the date of our mortgage, that is, from February 1872. 

Jnverarity with Oangaram B. Bele appeared for theBespondent (Plaintiff):— 
The Judge in appeal sent back the case under section 562 of the Civil Proce¬ 
dure Code for decision on the merits. In the first Court there was no issue on 
the point of limitation. The real point is whether the plaintiff has a right to 
sue. The question is who would be the heir after Shivu’s death, her remarriage 
l)eing tantamount to death with respect to the family of her son to whom she 
had succeeded as heir. Gangabai was alive at the time of Shivu’s remarriage. 
Succession depends upon propinquity and not on religious efficacy— Parot 
Bapalal Sevakram v. Mehta Harilal, I. L. B., 19 Bom., 631. Act XV of 1656 
is applicable, and even supposing that it is not, we say that under the general 
Hindu law Shivu forfeited her right to her son’s property after her remarriage. 
The preamble of the Act- is useful to determine the real motive and the occa¬ 
sion which led to the passing of the Act—Maxwell on Statutes, pp. 52, 56. 
Sections 1 and 2 of the Act are express enactments which apply to all Hindu 
widows-Bosul Jehan Begum v. Bam Surun Singh, I.L.B., 22 Cal., 589, at p. 596. 

A mother inheriting from her son takes nothing more than a widow's 
estate. See also section 2 of Act XV of 1856. 

At the close of the argument the appellant’s pleader brought to the notice of the Court 
a passage in Parelch Ranehor v, Bai Vakhat, I. L. R. 11 Bom., 119 at p. 130, where it is 
stated that section 3 of Act XV of 1866 was not applicable to a widow in whose caste 
remarriage was allowed. 

[821] The Court took time to consider, and subsequently referred the 
question to a Full Bench. The following is the referring'judgment:— 

FaRBAN, C. J.—When we intimated the inclination of our opinion at the 
close of the argument in this appeal the case of Parekh Banohor v, Bai Vakhat, 
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1. L. B.. 11 Bom., 119, had not been brought to our notioe. When our atten-. 
tion was called to it we considered it advisable to reserve our judgment. 
Further consideration has not changed the view which we then expressed ; 
but as it is inconsistent with the ruling in the above cited case we refer the 
matter to a Full Bench. The question for its consideration will be :— 

Whether under Act XV of 1856, section 2, a Hindu widow, belonging to 
a caste in which remarriage has always been allowed, who has inherited 
property from her son, by her remarriage forfeits her interest in such property 
in favour of the next heir of her son ? 

The question has arisen under the following circumstances. The estate, of 
which the land in suit forms part, belonged to two brothers Chima and Bhima. 
On the death of the latter it devolved upon Chima. Chima died many years 
ago, leaving a minor son whom we may call S and a widow Shivu, S died 
Unmarried and childless, and upon his death his mother Shivu succeeded to 
the property. Si^e mortgaged the land in dispute with possession to defendant 
No. 1. There is no dispute as to the validity of that mortgage. The main 
question in the suit is as to the plaintiff's title to redeem it. 

Bhima and Shivu belonged to a caste of Sudras in which remarriage has 
always been permitted. There has been no finding by the District Judge 
whether accordin^to the practice prevailing in that caste a widow forfeits her 
interest in her husband's estate by her remarriage, or as to what effect (if any) 
the remarriage of a mother has upon the property which she has inherited 
from her son, hut the Subordinate Judge has found that according to the 
custom of the caste remarriage does not entail forfeiture in such a case. Shivu 
remarried eighteen or [328] twenty years previous to the trial before 
the Subordinate Judge, i.e., in A.D. 1876 or 1874. At that time the nearest 
heir of >S was his paternal aunt Gangabai. She died on the 2ud March 1886, 
leaving a daughter Bakhmi as her heir. Bakhmi sold the equity of redemption 
in the mortgaged land to the plaintiff on the 9kh of December 1889, and he 
filed the present suit in 1893 to redeem the mortgage, Shivu in 1889 sold the 
moitgaged premises to defendants Nos. 1 and 2. Shiva died on the 22nd June 
1894. The Subordinate Judge rejected the plafntiff’s claim, as be considered 
that Shivu by her remarriage did not forfeit her rights to the property which 
had been lier hnsband’s and which she inherited from her son S, and that the 
plaintiff, therefore, took nothing by his purchase from Bakhmi. The District 
Judge has held that under the provisions of Act XV of 1856 Shivu by her re¬ 
marriage forfeited all interest in her son’s and husband's property which had 
devolved upon Bakhmi when she sold the equity of redemption to the plaintiff’, 
and remanded the suit for trial by the Subordinate Judge. 

The rulings in the other High Courts are not uniform as to the effect of 
section 2 of Act XV of 1856 in cases where previous to its enactment the re¬ 
marriage of a widow in a Hindu caste was permitted, and according to the 
custom of her caste such remarriage did not entail a forfeiture by the widow of 
her interest in her hnsband’s estate. 

In Har Saran Das v. NanUi, I. L. B., 11 All., 330, it was held that Act XV 
of 1656 was not intended to place under disability or liability persons who 
could marry a second time before the Act was passed. The same view was 
adopted by this Court in Parekh Rancher v. Bai Val^hai {supra) to which we 
have already referred, but there does not appear to have been any argument on 
that part of the case. The Act was considered in Akorah v. Boreanee, 11 
Cal. W. B., 82, and again by a Full Bench of the Calcutta High Court in 
Matungini v. Ram Button, I. L. B., 19 Cal., 289, but the point now under 
consideration did-not directly arise in either of these oases. However, in Basui 
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Jehan Begum v. Bam Surm, 1. L. B., 22 OaL, 689, a Division Bench expressed 
a strong opinion th%t section 2 of the Act was applicable to such a state [826] of 
circumstances as the present. The question does not appear to have arisen 
in Madras. The view of the Hindu law taken in Murugayi v. Viramakali, 
I. L. B., 1 Mad., 224, may possibly have prevented it from being brought before 
that High Court. 

Section 2 of Act XV of 1856, read by itself and without reference to the 
circumstances under which it was enacted, plainly extends to all Hindu widows 
irrespective of the castes to which they belong and to the special customs of 
such castes. It reads as a law of universal applicability. " All rights and 
interests which any widow may have in her deceased husband's property 
* * * shall upon her remarriage cease and determine as if she had then died.” 

It would be diflQcult to use more general words, and in our opinion there is no 
sufficient indication afforded by the preamble or the other provisions of the Act 
that the Legislature intended to use them in a restricted sense and as confined 
to Hindu widows who for the first time were by the Act permitted to marry to 
lead us to read them in a restricted sense. The preamble shows that the 
Legislature had in its mind when passing the Act the clear conception that 
there were at that time two classes of Hindu widows, viz., (1) those who were 
by the law as administered in the Courts of the East India Company held incap¬ 
able of contracting a second marriage, and (2) those who were then held capable 
of marrying a second time, which latter class formed an exception to the more 
general one. The direct object of the Act was doubtless, as appears from the 
preamble, to relieve the former class from this disability. The words are: “And 
whereas many Hindus believe that this imputed legal incapacity, although it is 
in accordance with established custom, is not in accordance with n true inter¬ 
pretation of the precepts of their religion, and desire that the civil law . . . 
shall no longer prevent those Hindus who may be so minded from adopting a 
different custom, in accordance with the dictates of their own consciences; 
and whereas it is just to relieve all such Hindus from this legal incapacity 
of which they complain, Ac. ” The object of the Act is, therefore, plain. 
That object might have been effected in one of two ways. First, by passing a 
general law applicable to all Hindus alike, or secondly by passing an enab- 
[m] ling Act which would be applicable to such widows only as chose to avail 
themselves of its provisions. The Legislature has, we think, adopted the former 
method. The first section declares in the very broadest terms that “ No 
marriage contracted between Hindus shall be invalid by- reason of 

the woman having been previously married or betrothed to another person who 
was dead at the time of such marriage, any custom and any interpretation of 
Hindu law to the contrary notwithstanding." It appears difficult to contend 
that that declaration does nob extend to all Hindus alike whatever their caste 
or the interpretation of the Hindu law authorized by their caste may be. 
Equally general appears to ns to be the positive enactment in the second section 
which we have read " All rights and interests which any widow may have in 
her deceased husband’s estate • * * shall upon her remarriage cease and 

determine.” 

. The preamble to the Act does not, therefore, we think, indicate an inten¬ 
tion of the Legislature to control its express enactments even if it could legiti¬ 
mately be used for that purpose, which cannot generally be done—Maxwell on 
Statutes, pp. 52 and 56. 

In the judgment of the Court in Ear Satan v. Nandi {zupra) it is said 
that the Act was not intended to apply to persons like Musamat Nandi, who 
could before it have remarried without thereby forfeiting the property inherited 
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by tihera from their first husbands. The answer to this appears to be twofold: 
(1) that it is an assumption without basis to attribute that absence of intention 
to the Legislature; it is equally probable that they intended to assimilate the 
Hindu law in this particular in all castes and to make the law as administered 
accord with the true principles of Hindu law— Mwrvgayi v. Viramahali, I. L. B., 
1 Mad., 224,—and (2) that it is not allowable to cut down the express pro¬ 
visions of a law by a consideration of the supposed intention of the Legislature 
in passing it. If the Act applies to property in all oases in which a woman 
inherits from her husband, its express terms extend equally to property 
inherited by a mother from her bu8banc"s sons and her own, 

[838] The question was argued before a Full Bench consisting of 
Farran, C. J., and Parsons and Banade, JJ. 

Branson with Doji A. Share, for the Appellant (Defendant):—The preamble 
to Act XV of 1856 clearly shows that it is an enabling Act. It does away 
with the disability of those widows who were not allowed to remarry before the 
Act was passed. If it be held that the Act applies to widows of all classesi 
then the consequences would be serious in the case of those widows who could 
remarry before the Act was passed, because they also would forfeit estates 
already inherited by them. Thus the Act would introduce forfeiture where it 
did not exist before. * 

Viooaji with Qangaram B. Rele, for the Bespondent (Plaintiff) :—Section 2 
of the Act is in plain terms and applies to widows of all castes whether permitted 
by their respective customs to remarry or not. There being no ambiguity of 
language, the operation of the section cannot bo restricted to that class of widows 
which does not permit remarriage. The preamble simply recites inconveniences 
caused to widows of that particular class and supplies a motive or occasion for 
universal legislation. It cannot, consequently, curtail the plain sense of the 
operative section of the Act—Maxwell on Statutes, (3rd Ed.), p. 63; Bank 
of England v. Vagliano Brothers, (1891) App. C., pp. 144, 145; Narendra v. 
Kamalbasini, L. R., 23 I. App., 18 : Doc dem. Bywater v. Brandling, 7 B. and 
C., 643,660. 

Branson in reply. 

Ranade, J.:—The question referred bo the Full Bench is, whether under 
section 'A of Act XV of 1856, a Hindu widow, belonging to a caste in which 
remarriage has been always allowed, forfeits upon such remarriage her interest 
in property which has come to her as heir to her son in favour of the next heirs 
of her son. The decision of the question depends solely on the interpretation 
to be placed upon the words " any widow " used in that section,— whether 
they connote all Hindu widows, independonUy of the consideration whether 
remarriage was or was not customary in the caste to which they belong, or 
only a particular class of widows who laboured under a customary disability 
which this Act was intended to remove. 

[329] This Court and the Allahabad High Court have adopted the latter 
and the more restricted view of the scope of section 2— Parekh Ranchor v. 
Bat Vakhat, I. L. B., 11 Bom,, 119 ; Ear Saran Das v. Nandi, T. L. B., 11 All., 
330 : while the Madras and the Calcutta High Courts have followed the more 
general interpretation— Mitrugayi v. Viramakali, I. L. B., 1 Mad.. 224; 
Matungint Gupta v. Bam Button Roy, I. L. B., 19 Cui., 289; Rasul Jehan Begum 
V. Bam Surun Singh, I. L. B., 22 Cal., 589. It clearly appears that the inten¬ 
tion of the Legislature to restrict the scope of the section to those castes only 
where remarriage was forbidden by custom was assumed by this Court and the 
Allahabad Court as too obvious a conclusion to need any argument. On the 
other hand, it may be observed that in the Madras case noted above, no 
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express reference is made fco the provisioos of Act XV of 1856t but it is assumed 
as a self-evident conclusion that where the rule as regards second marriage is 
relaxed, and such connections are permitted, it cannot be supposed that the 
law of these castes permits the remarrying widow to retain her first husband’s 
property. 

As regards the Bengal cases, it deserves notice that the ruling in Matungini 
Ouptav. Ham Button Boy, 1. L. B., 19 Gal., 289, overruled an earlier ruling in 
Oopal Singh v. Dhungazee, 3 Oal. W. B., 206, in which the contrary view bad 
been enunciated. The later decision in Baaul Jehan Begum v. Bam Surun Singh, 

1. L. B., 22 Gal., 589, simply followed the earlier ruling in Matungini Oupta v. 
Bam button Boy, 1. L. B., 19 Gal., 289. The Judges, however, remarked that 
the question of forfeiture did not properly arise in the case, for the widow- 
defendant did not claim to have succeeded as heir to her husband, but contend¬ 
ed that the estate did not belong to her husband. The expression of the Judges’ 
opinion was thus obiter dictum. 

In neither of the two last named oases, the earlier decision of a Full 
Bench of the same Gourt reported in full in 2 Beng. L, B., p. 199, and britfly 
in 11 Gal. W. B., p. 82— Ahorah v. Boreanee—vtoA noticed, where it was held 
that a Hindu widow could succeed as heir to her son when the son died after 
the widow’s remarriage. In the present'oase, the widow remarried after she 
[880] succeeded to her son as heir, and this circumstance distinguishes it from 
the Full Bench ruling in Akorak v. Boreanse. 

In this state of conflict between the several High Gourts, it becomes 
necessary to consider the question as one not concluded by authority. The 
learned counsel on both sides in the argument before us admitted that the 
preamble to the Act was at variance with its enacting clauses. The preamble 
evidently favours the view that the Act was not intended for all classes of 
Hindu widows. It recognizes the fact that there were certain exceptions to 
the custom prohibiting the remarriage of widows, and it goes on to state that, 
with a view to relieve persons who were inclined to disapprove the customary 
prohibition, the Act was promijlgated. The enacting clauses, however, observe 
no such reserve, and the words used are as general as they can well be, and 
there is no special section preserving to the castes in which remarriage was 
permitted full recognition of their customary rights. 

It appears to me that this variation between the preamble and the enact¬ 
ing clauses was not the result of any oversight, but that the Legislature 
deliberately used the more general words in section 2 of the Act, because it 
found that, while the custom of prohibiting remarriage obtained in certain 
castes, and did not obtain in others, in the matter of forfeiture by the widow 
of all interest in her first husband’s estate, there was no such divergence. So 
far as this Presidency is concerned, this is obvious from the information 
collected by Government, and published in Steele’s Law and Gustoms of Indian 
castes. At pages 364-65 the names of the castes in the Dekkhan, among whom 
Pat marriages were allowed or forbidden, are given, and at page 424, mention 
is made of the castes in which, when a widow performed Pat, her husband’s 
relatives succeeded to her husband’s estate. This last list includes some 
sixty castes, the great Eunbi caste to which the parties here belong, and all 
castes which arc usually engaged in agriculture and manual industry. 
There is not a single caste mentioned in which any custom to the contrary 
prevailed. If with this information before it, the Legislature enacted sections 

2, 3, 4 in very general terms, thinking thereby to declare what was in fact a 
general practice, it cannot be said [881] that any new disability was created 
thereby. The words used in the preamble are no doubt to some extent misleading. 
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So far from the castes in which remarriage was permitted being fitly 
described as certain exceptions to the general rule of prohibition, the fact is 
that the prohibition to remarry is confined to certain sections of the population, 
namely, the persons belonging to the first three principal cashes. These higher 
castes are nomarioatly less than 20 per cent, of the population. This mistaken 
impression led to the enactment of section 6 prescribing the ceremonies neoes* 
sary to validate second marriages. In this part of the country, the customary 
ceremonies observed at a Pat marriage are different from those observed at a 
lagna or first marriage. In the case of guardianship also, a similar difficulty 
has been needlessly created by section 3. But as far as section 2 is concerned, 
the law has only declared what was an universal practice, and this fact must 
have been present to the mind of the Legislature, and explains the omission of 
all qualifying words. Under these ciroumstaaces, there is no occasion to con¬ 
sider how far the preamble can be permitted to control the more general words 
of the enacting clauses. In the case of the Dekklian Agriculturists’ Belief Ac£, 
XVII of 1879, the preamble is similarly restricted in its scope, being confined 
to agriculturists, while in the body of the Act ' here are various soutions which 
extend its scope to non-agriculturist classes of litigants. But as this ex¬ 
tension was deliberately made, this Court has held that the preamble did not 
control the enacting clauses. Thaforfeiture under section 2 is expressly con¬ 
fined to the limited estate to which a widow succeeds on the death of her 
husband or his lineal successor. She forfeits only the estate which comes to 
her during or for her widowhood. The absolute interests she acquires as heir 
to other relatives are expressly preserved to her by section 5 of the Act, except 
so far as section 4 limits this right, For these reasons, as the widow Shivu 
in this case remarried after she succeeded as heir to her son, section 2 
operates to deprive her of that estate. The question how far her possession 
for eighteen or twenty years since slie remarried bars ‘the next heir's claim, is a 
point which will have to be considered by the Division Bench in finally disposing 
of this case. I am satisfied that the question of law referred bo us must be 
answered in the affirmative. 

[382] Farran, C. J.:—1 concur and hav« nothing to add to thu reasons 
given in the referring judgment. 

Parsons, J.:—1 also concur for the reasons given in the referring judgment. 

(Question answered in the affirmative. 


NOTES. 

( While the B^mbuy view is that all ro-marriagos ace aQccied by s. 2, whether they 
took place under the Aot or under customary sancliou—see also (1902) 15 C. P. L. B., 39 ; 
(1903) 16 G. P. L. B., 99—the Allahabad view is that only the former class falls within its 
purview and the latter cslass as well as casus of ru-marriage after conversion to Christianity 
and Mahomedanism docs not entail forfeiture. (18(19) 11 All,, 330; (1898) 20 All., 476 ; (1906) 
39 All., 122; (1908) 31 All., 161 ; (1913) 35 All , 406. 

The view entertained in Madras and Calcutta is that her remaining unmarried is a 
continuing condition of the estate taken by the widow (1877) 1 Mad., 226; (1902) 26 Mad., 
143 ■ (1912) 12 M. L. T., 168 ; (1895) 22 Cal.. 589 ; (1891) 19 Cal.. 289 ; (1907) 8 C. L. J,. 
542; (1900) 14 C. W. N., 346; (1910) 12 C. L. 3.. 8. 

Bights not vested at the time of re-marriage were held .to be unaffected by it, so that a 
mother could inherit to her son by previous marriage, notwithstanding her re-martiage 
(1809) 24 Bom., 89; (1904) 29 Bom., 91; (1911) 15 C. W. N , 579,} 
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APPELLATE CIVIL. 

. The 23rd July, 1896. 

Present: 

Mr. Justice Parsons, and Mr. Justice Banadb. 

H. Plunkett, Inoome Tax Collector, Poona.(Original Defendant) 

Appellant 

versus 

Narayan Farashram Tullu.(Original Plaintiff) Respondent.'^ 

Income Tax Act ( ll of 1886), Secs. 21, 22—Agent of a 
company not resident in India—Liability of. 

The liability for inoome tax of the agout of a company not resident in British India, 
but in receipt through such agent of income chargeable under the Inoome Tax Act (II of 
18S6) is personal, and section 2‘i does not make such liability conditional upon his having 
funds of the company in his hands. 

Appeal from the deciaion of Arthur H. Unwin, District Judge of Nasik, in 
Suit No. 3 of 1(?95. 

In April 1893, the Chatre Circus Company was assessed for payment of 
income tax. The notice under section 17 of the Income Tax Act (II of 1886) 
was at first issued to one Nago Bhicaji, who was described as the Manager of 
the Chatre Circus Company. It was dated the 29th April 1893, and it in¬ 
formed Nago Bhicaji that the tax ciiargcd was Rs. 51-2, which he was required 
to pay before the 29Lh May 1893. The notice reached Nago Bhicaji on 29th 
June 1893, at Gwalior, where the Circus Company was then giving perform¬ 
ances. He wrote to the Income Tax Collector that he got the notice after the 
last day fixed therein, and that payment within the time fixed was thus not 
possible. He, however, informed the Inoome Tax Collector that the plaintiff 
Narayan was their bead manager, and that he had been asked to make all 
proper arrangements in respect of the demand. Thereupon, the Income Tax 
Collector for the first time, on 4th August 1893, required the plaintiff, who was 
not described as manager on this occasion, to pay the tax within eight days. 

[,333) The plaintiff on 9th September 1893, describing himself as Manager 
of the Chatre Circus, wrote a letter in which he represented that the Circus 
Company had not earned any profits, and that throughout the year it was 
working out of British India, and it was, therefore, not liable to the tax. This 
letter was accompanied by a printed form of application under section 25, 
signed by the plaintiff, in which he*identified himself with the company, 
stating that " we ’’ had no property, and earned no profits in British India. 

The Income Tax Collector on 13th September 1893, made enquiries about 
the movements of the circus, and plaintiff sent a reply on loth September. 
Later on, the Collector asked to be furnished with information about the 
company’s accounts. Plaintiff asked for time to obtain this information from 
Gwalior and later on supplied information on these points, and sent extracts 
of the company’s accounts. Finally, the Inoome Tax Collector confirmed 
the tax as first assessed on let December 1893. 

An appeal was then preferred by the plaintiff, in which he again described 
himself as Manager of the Chatre Circus. This appeal was rejected. 




Appeal, No. 19 of 1896. 
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The tax not having been paid, on the 6th Eebrnary 1894, the Oolleotor 
issued the following warrant for the recovery of the tax:— 

“ Whereas the Chatre Circus Company represented by their manager, 
Mr. Narayan Parashram Tullu, have made default in payment of the sum of 
Bs. 54-9 due by them on the 1st January 1894, on account of income tax for 
1893-94, I, Mr. A. H. Plunkett, Collector of Income Tax, Poona City, do 
hereby direct, under sub-section I of section 30 of Act II of 1886, that a sum 
of Bs. (54 9-0) fifty-four and annas nine be recovered from the said defaulter 
(the manager)." 

In execution of this warrant, si.; currency notes for Bs. 10 each, the 
private property of the plaintifT, were attached. He was asked to take back 
the balance after deducting the tax, which he refused to do. 

[sail Plaintiff brought this suit to recover these notes or their value on 
the ground that as he was not personally liable to pay the income tax for the 
company, his private property was wrongfully attached. 

The District Judge of Nasik awarded thr claim with interest, observing 
(inter alia) as follows :— 

” Now it is plain that this circus so long as it existed must have had attachable plant 
and property of its own, and defendant’s own yadi. Exhibit IS, to plaintiff shows that 
defendant had been made duly aware that the circus and its properlics were actually at 
Qwalior in che autumn of 1893. Defendant in that yadi says he has been referred by post¬ 
card from the manager of the oirous at Gwalior to plaintiff residing at Nasik, who, the 
post-card is said to have stated, ‘ will make the needful arningement ’ about the levy of income 
tax. When defendant bad thereupon interviewed plaintiff, and after due enquiry into the 
circus accounts had resolved that the assessment in question must stand, why did not dofond- 
ant at onoe seek to asoerlain from plaintifT how, when, and where the oirous property, or 
•Iso Chatre himself, was likely to bo found tiingiblo for the realization of the tax, and upon 
information which it must be presumed plaintiff would have furnished, proceed direct 
against Chatre in person or that property lor recovery of the tax ? • • * And 

supposing that plaintiff had ofiBciated a.s a paid vakil, agent, or employee of Chatre for the 
oirous, or again as a receiver or manager as appointed under section 22 of the Act, it would 
surely have been an unjustifiable step to seize and distrain his personal property, property 
like these notes, in his private house at Nasik, for his principal’s default.” 

From this decision defendant appealed to the High Court. 

Bao Saheb Vasudev J. Ktrtikar (Government Pleader), for the Appellant 
(Defendant):—The plaintiff having held himself out as the manager of the 
company is now estopped from repudiating his liability to tiie income tax— 
Evidence Act (I of 1872) sections 31 and 115. As the agent of a non-resident 
company in British India plaintiff is liable under sections 21 and 23 of the Act 
(II of 1886.) The duties of the principal officer of a company are laid down by 
sections 11, 12 and 28. Plaintiff' may call upon the company to recoup him 
under sections 23 and 49. Bat his liability to pay the tax primarily cannot 
be extinguished. 

Daji Ahaji Khare, tor the Bespondent (Plaintiff):—Plaintiff is not a paid 
manager or agent of the company. He has no share or interest in the capital, 
plant or profits of this circus. He has no doubt signed certain letters and 
applications as manager, but [835] that fact alone eannot make him personally 
liable for the income tax payable by the company. I rely upon section 22 of 
the Act, which prevents the liability from resting upon the plaintiff. Plaintiff 
when be signed those letters and applications acted more in his capacity as a 
vakil than an agent of the company. He had no funds in bis hands belonging 
td the company. Any such funds, if he had then, would no doubt have been 
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liable in bis hands for the income tax. To (he extent of such funds, and suoh 
funds alone, he would be liable. 

As regards the point of estoppel, the plaintiff's oonduot has not in any 
way prejudiced the defendant. The Oollecbor can call upon the proprietor of 
the circus whenever he comes into British India to pay the tax, and if he 
refuses, then to recover the same under the powers vested in him by the Act. 
But to hold otherwise would be illegal and ultra vires of the Income TaZ Act 
(II of 1386). 

PftFBODS, J.:—^The facts of this case are as follows:—In April 1893, the 
Ohatre Circus Company was assessed for payment of income tax (Sec. 23), and 
the Income Tax Collector under the instructions of the company, which was 
then at Qwalior, called on the plaintiff to pay it as the manager of the company 
in British India (Sac. 15). Certain correspondence followed which need not be 
set out at length, in which the plaintiff sought to get the assessment remitted 
on the ground mainly of the company having made no profits in British India. 
Throughout the whole of it the plaintiff styled himself and was addressed as 
(he manager of the company. 

In Decemher 1893, the plaintiff as the manager of the company appealed 
against the assessment of income tax, but hjs petition was rejected. The tax 
not having been paid, on the 6th February 1894, the Collector issued the follow¬ 
ing warrant for the recovery of the tax :— 

“ WhsToas the Chatre Circus Company represented by their manager, Mr, Narayan 
Parasbram Tollu, have made default in payment of the sum of Rs. 64-9 due by them on the 
1st of January 1894, on account of inoome tax for 1893-94,1, Mr. A. H. Plunkett Collootor 
of Inoome Tax, Poona City, do hereby direct under snb-section 1 of section 30 of Act II of 
1886 that a sum of Rs. (54-9-0) fifty-four and annas nine be recovered from the said defaulter 
(the manager),” 

[336] In execution of this warrant, six currency notes for Bs. 10 each, the 
private property of the plaintiff, were attached. iHe has now brought this suit 
to recover these notes or their value on the ground that as ho was not personal¬ 
ly liable to pay the income tax for the company, his private property was 
wrongfully attached. 

The points for determination, therefore, are (1) Whether the plaintiff 
was personally liable to pay the tax ? (2) If not, whether a suit to recover the 
property attached or its value will lie in a Civil Court ? 

We decide the first point in the afiBrmative. Section 21 of the Act (II 
of 1886) is clear on the point. It provides that a person not resident in British 
India, but l)eing in receipt through an agent of inoome chargeable under the 
Act shall be chargeable in the name of the agent just as be would be chargeable 
if he were resident in British India. That is precisely the case here. The 
Ohatre Company, which, as the plaintiff says iff his appeal petition, “is living 
at Gwalior and is likely to live there permanently," was assessed in the name of 
its manager, the plaintiff, for inoome tax, and demand was made on the plaintiff 
for payment. He thereupon became liable to pay it. That is the clear mean- 
ipff pi section 21, and section 22 does not, as has been argued, takeaway that 
liability. It only provides the agent with the means of obtaining funds or re¬ 
couping himself for the payment. The plaintiff could have, indeed may have, 
employed those means, but his omission to do so will not relieve him from 
liability to pay the tax any more than a plea that he had nq funds would. 

It is unnecessary to decide the second point. Beversing the decree of the 
lower Court we order plaintifi’s suit to be dismissed with costs throughout, 
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Ranade, J. :—There is no occasion to consider the points of law based on 
the construction to be placed on the provisions of section 39 and section 30|(3) 
of the Income Tax Act, as we feel satisfied that the District Judge's decree 
cannot be supported on the merits. 

[887] The respondent,original plaintiff, brought this suit against the appel> 
lant, who is the Income Tax Collector of Poona, to recover back a certain sum 
which was levied from him as income tax for 1893-94 on the 29th March 1894, 
for the tax due from the Chatre Circus Company, of which company respondent 
was stated to be manager. Bespondent’s main contention was that he was 
not in any way interested in thefiuan^iial management of the circus, and only 
helped it with his advice and services gratis, and that at any rate he was 
not personally responsible for a tax admittedly-due from the Circus Company. 
The appellant, while maintaining that no suit would lie against him for the 
refund of the tax in a civil Court under sections 30 and 39 of the Income Tax 
Aot, further pleaded on the merits that respc ndent had by his conduct held 
himself out to be, auu in fact was, manager of the circus, and that he was, there¬ 
fore, liable to pay the tax due from the Circus Company as agent for the same. 
The District Judge held that the respondent was not personally responsible 
for the payment of the tax due by the Circus Company, and accordingly ordered 
a refund of the gpm levied without jight from him. 

The correspondence between the parties, however, shows clearly that, in 
the first instance, the Income Tax Collector did not hold the respondent 
responsible. The notice under section 17 was at first issued to Nago Bhicaji, 
who was described as the Manager of the Chatre Circus Company. This 
notice is Exhibit 23, and bears date the 29th April 1H93. It informed Nago 
Bhicaji that the tax charged was Bs. 51-2, and required him to pay the same 
before 29th May 1K93, or to make any representation about the same that he 
miglit deem proper. It appears that the notice reached Hago Bhicaji at Gwalior, 
where the circus thou was, on 20th Juno 1893, and this Nago Bhicaji wrote 
to the Income Tax Collector that ho got the notice after the last day fixed in 
it, and that payment within the time fixed was thus not possible. He, how¬ 
ever, informed the taxing officer that the respondent-plaintifi Narayan was 
our " head manager, and that he had been asked to make all proper arrange¬ 
ments 1.1 respect of the demand. Thereupon, the appellant for the first time, 
on 4th August 1893, required the respondent, who was not [338] described as 
manager on this occasion, to pay the tax within eight days (Exhibit 15). The 
respondent on 9th September 1893, describing himself as Manager of the Chatre 
Circus, wrote Exhibit 16, in which letter he represented that the Circus Com¬ 
pany had not earned any profits, and that throughout the year it was working 
out of British India, and it was, therefore, not liable to the charge. This letter 
was accompanied by a printed form of application under section 25, signed by 
the respondent, in which he identified himself with the company more com¬ 
pletely by the use of the first personal pronoun in stating that " we ” had no 
property, and earned no profits in British India. 

The appellant next, on 13th September 1893, made inquiries about the 
movements of the circus, and respondent sent a reply on 15th September. Later 
on, appellant asked to be furnished with informlition about the comnany’s 
accounts. BespoDdent asked for time—Exhibits 2^ 29—to obtain this informa¬ 
tion from Gwalior, and later on supplied information on these points, and 
sent extracts of the company’s accounts. Finally, the Income Tax Collector 
ooDlirmed the tax as first assessed on Ist December 1893—Exhibit 32. An 
appeal was then preferred by the respondent in which ho again described 
himself asManageroftheCbatre Circus. This appeal was rejected. Thereafter 
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a warrant was issued for the levy of the tax from the Ghatre Circus Company 
represented by the manager respondent, and it was in execution of this 
warrant that the notes of 60 Bs. were recovered from the respondent as 
manager, as stated in the warrant. 

It is quite clear from this correspondence that the respondent-plaintiff'all 
along conducted himself as though he was the bond fide head manager of the 
circus. That character was given to him, not hy the appellant, hut by Nago 
Bhicaji, and respondent not only never repudiated that character, but actually 
identified himself with the circus in a way which left no room for doubt that 
he was the head manager. He did not act in his capacity as vakil forthe Circus 
Company. He himself states he never had a power of attorney from Mr. Chatre. 
His own evidence shows that the Nasik Mamlatdar asked him to pay 
the tax for the Circus Company. The patel and kulkarni also admittedly 
[889] made the demand on him as Manager for the Circus Company, and he 
was asked to take back the balance after deducting the tax he had paid for the 
Circus Company. There was, therefore, nothing illegal in all these proceed¬ 
ings. Section 21 of the Act authorizes such a levy from the agent or manager 
when the principal lives out of British India. The mere fact that respondent 
was not a paid servant of the company cannot make any difference. It 
appears that he bad advanced moneys tp defray the circus expenses. But 
whether he was pecuniarily interested or not, it is clear that be put himself 
forward as an agent of the Circus Company, and be is, therefore, estopped 
now from pleading that he was not liable to he dealt with as such. ■ We at 
first entertained some doubts which were suggested by plaintiff’s evidence as 
to whether the levy was made from the respondent in his private capacity or 
as agent. We accordingly sent for the warrant, and its^terms leave no doubt 
that the levy was made from him as manager. He has under the Act his own 
remedy against the owner of the circus if he has had to pay the money for his 
principal without having the principal’s funds in his hand. Lastly it may be 
noted that respondent might have applied to the Collector under section 30 (3) 
(d) and made a claim for the money, if he objected to the payment. Section 39 
has obviously no application, as^respondent did not bring this suit to set aside 
the assessment. On the whole, we feel satisfied that the District Judge’s 
decision cannot be supported or, the merits. We accordingly reverse his decree 
and dismiss the suit with costs throughout on respondent. 

Decree revened. 
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[840] APPELLATE CIVIL. 

The 2Hth July, 1896. 

Present : 

8ik 0. Farran, Kt., CfliEF Justice, and Mr. Justice Hosking. 

Bapuoband Jethiram Gujar.(Original Applicant) Appellant 

versus 

Mugutrao and othera.(Original Opponents) BHspondents.* 

Limitaiion—Limitation Aet (,XV of 1877), Soh. II, Art. 179, Cl. 4—Instal¬ 
ment decree — Execution—Oral appltoation by judgment-creditor for 
payment of money paid into Court — b.tep in aid of execution. 

An application by a jadgment-croditor for the payment to him of money which has been 
paid into Court on his account in execution of hi^ decree is an application to the Court to 
take a stop in aid of execution of the decree within the moaning of article 179 of Schedule II 
of the Limitation Act (XV of 1877). 

Second appeal from the order o(,Kao Bahadur Vishvanalh B. Marathe, First 
Class Subordinate Judge of Satara with appellate powers. 

On 2Bth March 1887, Bapuchand (appellant) obtained an instalment 
decree against the respondents. The decree ordered the payment of the first 
instalment before 1st April 1887, and of each succeeding instalment before the 
Ist of April of each year, and directed that in default of any instalment the 
whole amount due under the decree should be recoverable at once. 

The second instalment was not paid until the 3rd April 1888, and was, 
therefore, late; the third instalment was also late, being made on 2nd April 
1889; the fourth was paid on the Ist April 1890. 

On 7th August 1891, a sum of Ks. 605-15-0 was paid into Court by the 
judgment-debtor, and on the oral application of the judgment-creditor it was 
paid over to him next day. 

On 6th August 1894, the judgment-creditor Bapuchand (appellant) applied 
for further execution of the decree. The judgment-debtor pleaded that he was 
barred by limitation. The question then rose whether his oral application on 
the 7tb August 1891, for the money which had been paid into Court on his 
account was an application to take a step in aid of execution of the decree 
under article 179, sub-clause 4 of the Limitation Act (XV of 1879). 

[841] The Subordinate Judge rejected the application as barred by 
limitation. 

On appeal the Judge confirmed the order. 

The applicant Bapuoband appealed to the High Court. 

Vatudeo R. Joglekar, for the Appellant (Applicant)An oral application is 
a step in aid of execution and saves time — Veiikatarayalu v Narasimha, 
I. L. R., 2 Mad., 174 ; Paran Singh v. Jawahtr 'ipigh, I. L. B., fi All., 366 ; 
Kerala Varma v. Shangar&m, J. L. B., 16 Mad,, 452 ; Keshavlal v. Pitamherdas, 
I. L. B.. 19 Bom.. 267. 

Narayan O. Chandavarhar, for the Baspondents (Opponents):—He relied 
on Dulsook v. Ohugon, I. L. B., 2 Bom., 356; Hati Deoehand v. Naroji, P. J., 
1894, p. 407 ; Faeal Ima m v. M etta Singh, I. L. R., 10 Cal., 549. 

* Second Appeal, No. 167 of 1996. 
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FaPPan, C.J.:—Appellant Bapuchand applied on the 0feh August 1894, 
for further execution of an instalment decree of the 28th March 1887. The 
two lower Courts have held that the application was time-barred. The decree 
directed the payment of the first instalment before the 1st August 1887, and 
the payment of o4.ch succeeding instalment before the lat April each year, and 
further directed that on default of payment of any instalment the whole 

amount due under the decree should be recoverable at once. 

* 

Payments were made as follows:—the first instalment on the Slat July 
1BH7 ; the second instalment on the 3rd April 1888; the third on the 2nd April 
1889 : the fourth on the let April 1890; and on the 7th August 1891, the sum of 
Bs. 635-15 0 was paid. As default was made in paying the second instalment, 
the whole amount of the decree became payable on the Ist April 1888. It 
appears from the rojnama that the last of the above payments, that of 
Bs. 635-15-0, was made by the Court in pursuance of an oral application made 
to the Court by the judgment-creditor on the 7th or 8th August 1891. 

The question then arises, whether au application by a judgment-creditor 
for the payment to him of money which has been paid into Court on his account 
in execution of his decree, is an applies- [342] tion to the Court to take a step 
in aid of execution of the decree. This question has been answered affirmatively 
by the Madras and Allahabad lligh Courts— Venkatarayalu v. Narasimha, 
l.L R, 2 Mad., 174; Kerala Varmav Shangaram, 1. L. R., 16 Mad , 452; 
Koormayya v. Krishnamma, l.h E, 17 Mad., 165; Paran Stngh v Jawahir 
Singh, I. L. B, 6 All., 366; Sujan Stngh v. Ilira Singh, I. L. B., 12 All., 399 
at 403. On the other hand the Calcutta High Court holds that such an 
application is not an application to the Court to take a step in aid of execution— 
Hem Chunder v. Brojo ooondurt, I. L. B., 8 Cal., 89 ; Fatal Imam v. Metta 
Singh, 1. L. B., 10 Cal, 549; Ounga Pershad v. Debi Sundari, 1. L. B., 11 Cal., 
227; Ananda v. Bara Sundari, I. L. B., 23 Cal., 196. In the last reported judg¬ 
ment of the Calcutta High Court touching this point. Sir COMER PetHEBAM, 
after mentioning the view taken by the Madras and Allahabad High Courts, 
says (p. 199}; “ It seems to us that when the sale of the property attached in 
execution has been completed, and the purchase-money has been paid into Court, 
nothing more remains to be done in respect of the execution of the decree as 
against that property, and no application as regards the purchase-money, either 
to draw it out of Court or to sat it off against the decree when the decree- 
holder is liimself the purchaser, can be properly said to be an application to the 
Court to take some step in aid of the execution of the decree." 

The Lower Appellate Court has referred to Dulsook v. Chugon, I. L. B., 2 
Bi'm., 356, decided by Sir Michael Westropp and Mr. Justice Melvill. The 
facts of that case were very similar to the facts of the present case, but 
the Limitation Act then applicable was Act IX of 1871, and the 4th clause 
of article 167 of the 2nd schedule of that Act corresponding with dsuse 4 
of article 179 of Act XV of 1877 did not specially provide for an application to 
the Court to take a step in aid of execution : the words In clause 4 of article 167 
were, “ applying to the Court to enforce, or ksep in force the decree or order." 
The point which we are considering was (probably for that reason) not taken in 
that case. In Keshavlal v. Pitamberdas, I. L. B.. 19 Bom., 267, Mr. ffustioe 
Ja JtDiNE expressed an opinion that [848] in the ease of a mere money decree, in 
which the execution by attachment was not intended to he a permanent arrange* 
meut, mere receipt of money is not a step in aid of execution, but be held that, 
where under the terms ot the decree the judgment-debtor's property is attached, 
and the profits seiiuestrated for a long period, an application to receive the 
proceeds of such property is a step in aid of execution. 

% 


780 



Mt7G0XBAO &0. 118961 


I.L.B. sa Bom. Ml 


When money is paid into Courli in satisfaction of a decree it is, in the 
ordinary course, placed to the credit of the judgment-creditor, and is then liable 
to attachment as his money. In a certain sense the decree is then satisfied to 
the extent of the payment; still it appears to us that the execution of the 
decree with regard to such payment is not folly completed till the money has 
been actually paid by the Court to tho judgment-creditor or to some one on his 
account. We, therefore, agree in the view taken by the Madras and Allahabad 
High Courts. 

It was contended by the pleader for the respondent that the decree was 
time-barred at the date when the last- application for the payment out of the 
Bs. 635-15-0 was made by the judgment-creditor to the Court, inasmuch as 
the appellant has not shown that any previous application to take a step in aid 
of execution was made within three years of that date. We think under the 
circumstances that it was rather for the respondent to show that the decree 
was chen time-barred; but at all events wo think that we ought to presume, 
in the absence of proof to the contrary, that the previous payments out of the 
instalments to the judgment-creditor were made in pursuance of applications 
made by him for that purpose to the Court. 

It was further contended for respondents that, assuming that an applica¬ 
tion to take money out of Court is an application to the Court to take a step 
in aid of exeoutidh, yet that as the whole amount of the decree became payable 
on the Ist April 1888, the subsequent applications made in 1888, 1889 and 
1890, being only for payment of instalments, would not keep the decree alive. 
We do not think this is a sound argument. The step in aid of execution, 
referred to in clause 4 of article 179, need not, we think, be a step directly 
towards the complete execution of the decree. The Lower Appellate Court was 
of opinion [344] that the decree in question had been fully satisfied, but it 
appears to have overlooked the interest which was* due at the date of the 
decree and for payment of which the decree provides as well as for payment 
of future interest. 

We reverse the decree of the Lower Appellate Court and remand the case 
that an account may be taken of what is due under the decree and an order 
may be made for its realization. 

Decree reversed and case remanded. 

NOTES. 

(See also (1912) 15 Bom. L. B., 205 where the prcsamptioii of an application was applied ; 
a908) P. B., 103 F. B.] 
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APPELLATE CIVIL. 

The 29th July, IH96. 

Pbesent: 

Slit C. Tabran, Kt.. Chief Justice, and Mr. Justice Hosking. 


Raoji.(Original Plaintifl) Appellant 

versus 

Genu.(Original Defendant) Bespondent.’^ 


Vatan — Vatandar— Vatandar family—Hereditary Offices {Bombay Act 111 of 
Bee. 25 +—Suit for declaration of right to represent 
family—Jurisdiction of civil Court. 

The plaintifi aued for a declaration that the branch of the Gavda family which he 
represented was cider than that represented by one of the defendants. The object which he 
desired to obtain by a declaration in that form was to inflaence the Collector in determining 
whether he should be recognized as the representative vatandar in respect of the four annas 
share which the Qavda family possessed in a patelki vatan. 

Bdd that the civil Court had no jurisdiction to entertain the suit, since the declaration 
sought, if made, would in effect be a declaration of plaintiff’s status as representative vatan* 
dar. This, however, equally with the duty of ascertaining the custom of the vatan as to 
service was a duty which by suction 26 of the Bombay Hereditary Offices Act (Bombay Act 
III of 1874) was iiaposud on the Collector and not upon the civil Court. 

Second appeal from tbo deciaion of A. Steward,District Judge of Poona, revers¬ 
ing the decree of Bao Saheb D. G. Medhekar, Subordinate Judge of Junnar. 

The plaintiff sued for a declaration that the branch of the Gavda family 
represented by him was elder than that repre-tS^Blsented by the defendant. 
He stated that the Gavda fan?Uy had a four annas’ share in the. patelki 
vatan at Edgaum ; that it was customary for the eldest branch to hold 
that share; and that fifteen or twenty years previously the defendant’s father, 
taking advantage of the plaintiff’s absence from the village, had by false repre¬ 
sentations got the four annas’ share entered in his name as the representative 
of the eldest branch of the family; that.the defendant’s father was now dead 
and that he (the plaintiff) had applied to the Collector to have his name entered 
as representative of the family and that the Collector referred him to a civil 
Court to prove his right to represent the family. 

The defendant denied the statements of the plaintiff and pleaded that the 
claim was barred, and was not one which could be entertained by a civil Court. 

The Subordinate Judge found that the plaintiff represented the elder 
branch of the family of the parties; that his cause of action arose whan 
the defendant applied to the Collector for the registration of his name ai 
representative vatandar after the death of his father ; that the claim was not 
time-barred and that it could be entertained by a civil Court. He, therefore, 
made the declaration sought for. 

* Second Appeal, No. 666 of 1696. 

t Section 25 of the Bombay Hereditary Offices Act (Bom. Act ZII of 1874) 

96> It shall bo the duty of the Collector to determine, as hereinafter provided, the 
ciMtom of the vatan as to service, and what persons shall be recognised as representative 
vatandars for the purpose of this Act, and to register their names. 

vt 
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On appeal by the defendant the Judge reversed the decree and disnaissed 
the suit, holding that it waa not oognijiable by a civil Court. 

The plaintiff preferred a second appeal. 

Narayan M. Samarth, for Appellant (Plaintiff):—The main question is 
whether a civil Court has jurisdiction under the present Yatan Act (Bombay 
Act Ill of 1874) to entertain a suit for such a declaration as this. We submit 
that it has. Under the old Yatan Act (XI of 1843) civil Courts had no iuris- 
diction to entertain such a suit—Ahaji v. Ntloji, 2 Bom. H. C. Rep., A. C. J., 
342; Yesaji Apaji v. Yesaji Mhaloji, 6 Bom. H. C. Rep., A. 0. .1., 35. But 
the present Yatan Act, which is applicable to the case, has made changes in 
the old law : see sections 24 to 30 of the Act. Uni^.er section 42 of the Specific 
Relief Act (I of 1877) we are entitled to bring such a suit. The discretion of 
the [8461 Collector arises after the civil Court has determined the right of 
elderbhip— Bangrav Venktesk v. Krishnatav Gopal, P. J., 1877, p. 98 ; Dadaji 
V. Bhaakarrav, P. J. 1878, p. 64. 

Oanpat S. Boo, for the Respondent (Defeod''.nt):—Sections 25 and 26 of the 
Yatan Act empower the Collector to inquire into the custom with respect to a 
vatan. Therefore, a civil Court has no jurisdiction to entertain a suit with 
respect to a custom relating to a v§btan. On the death of defendant’s father, 
who was the representative vatandar, the Collector was bound to enter 
defendant’s name as the representative vatandar —Khando Narayan Kulkamt 
V. Apaji Sadashiv Kulkarni, 1. L. R., 2 Bom., 370; Ramchandra v. Anant, 
1. L. B., 8 Bom,, 25: Batkrishna v. Balajt, I. L. R., 9 Bom., 25 ; Oovind v. 
Bapuji, I. L. R., 18 Bom., 516. 

Further, we submit that on the face of the plaint the claim is time-barred. 
Plaintiff’s cause 'of action accrued to him when ^defendant’s father was 
reoogniised as the representative vatandar fifteen or twenty years before the 
institution of the suit, or when Act III of 1874 came into force. 

Farran, C.J.:—The plaintiff in this suit sued for a declaration that the 
branch of the Gavda family which he represented was elder than that represented 
by the first defendant Genu. The plaintiff confined his prayer to that relief. 
The object which he desired to obtain by a declaration in that form was (as is 
shown by the statements in the plaint) to influence the Collector in determining 
whether he should not be recognized as the representative vatandar in respect 
of the four annas’ share which the Gavda family possess in the patelki vatan 
at Edgaum. There has been no certificate of the Collector put in showing 
what the custom of the vatan as to service is, nor has either of the lower 
Courts found upon that question. The plaintiff in his plaint alleges that it 
is customary for the representative of the eldest branch of the Gavda family to 
be the representative vatandar of its four annas’ share. The first defendant 
denies that such is the custom. The Subordinate Judge made a declaration 
in the plaintiff’s favour deeming that it was competent for a civil Court to 
give the plaintiff relief in that form. The District [347] Judge, holding a 
contrary opinion, reversed the decree of the Subordinate Judge, and dismissed 
the suit. Hence this appeal. 

Now section 25 of the Bombay Hereditary Offices (Act III of 1874) enacts 
that it shall be the duty of the Collector to determ.ae as thereinafter provided 
the custom of the vatan as to service and what persons shall be recognized as 
representative vatandars for the purposes of the Act and to register their 
names. The sections which follow (26 to 30) lay down elaborate rules to guide 
the Collector in ascertaining what the custom of the vatan which he is to follow 
is. When he has ascertained it, section 25 still imposes upon him the duty of 
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determining what person shall be recognized as representative vatandar and of 
registering his name. 

In the present ease, a declaration of eldership would only assist the 
plaintift if the custom of the vatan is for the service to be performed by the 
representative ot the elder branch. It is conceded that the civil Coarts have 
not jurisdiction to enter upon an inquiry whether such is the custom of the 
vatan or not. Assuming that it is, the decree of the civil Court declaring the 
plaintiff to represent the elder branch would be, in effect, a decree declaring 
him to he the representative vatandar in the Gavda family. That, however, 
equally with the duty of ascertaining the custom of the vatan, is a duty, which 
by section 25 of the Act is imposed on the Collector and not upon the civil 
Court. We think that the civil Courts are not entitled to assume a jnria> 
diction which the Legislature has entrusted to other hands. The law upon 
the subject appears to us to he accurately stated by Wbst, J., in Bamehandra 
V. Anant, I. L. R., 8 Bora., at p. 26, in this short sentence—" Bombay Act III 
of 1874 in giving the Colleetor jurisdietion to pronounce who amongst the vatan- 
dare shall be representatives does not give him jurisdiction to determine who in 
disputed oases shall be vatandars within the definition given in the Act." We, 
therefore, confirm the decree of the Lower Appellate Court with costs. 

• Decree confirmed. 


NOTES. 

[ This was dissented from in (1909) 11 Bom. L, B., 1839; see also (1909) 2 I. C., 249 
(Nagpur).) 


[848] APPELLATE CIVIL. 

The Hist July, 1696 . 

Present: 

Sill C. Farban, Kt., Chief .Tustice, and Mr. Justice Hoskino. 

Baliaramgiri Ramchandragiri Inamdar.(Original Plaintiff) Appellant 

versus 

Vasudev Moreshvar Niphadkar and others.(Original Defendants) 

Respondents.'^ 

Landlord and tenant — Inamdar—Notice of relinquishment of land by 
tenant—Valid notice — Land Revenue Oode [Bombay Act V 
of 1879), Sec. 74 t— Tenant must give vacant possession 
—Remedy of landlord when vacant possession 
not given — Damages. 

On the 20th March 1898, the defendants who held seven fields as tenants of the plaint* 
iff, the inamdar of the village of Kaneri, gave him notice of relinquishment of six of them. 

. * Second Appeal, No. 214 of 1896. 

t Land Revenue Code (Bombay Act V of 1879), section 74 

74. An occupant may, by giving written notice to the Mamlatdar ot Mahalkati, telin* 
quish his occupancy, either absolutely or in favour of a specified person, provided that such 
ralinquishment apply to the entire occupancy or to whole survey numbers, or recognised 
shares of survey numbers. 

An absolute ralinquishment shall be deemed to have effect from the close of the current 
year, and notice thereof must be given before the Slat March in each year, or before sadi 
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The notioe eUited that these six fields were no longer in their possession, and that they 
sronld not be responsible for the assessment. The plaintiff notwithstanding brought this 
soit to recover the assessment for the year 1893'94. The Subordinate Judge held that the 
defendants continued to be tenants of the fields in question and were liable to the assessment 
on the ground that the notioe of relinquishment did not purport to give vacant possession to 
the plaintiff. He thereupon passed a deoree for the plaintiff. On appeal the District Judge 
reversed the decree, holding that the notice was a conditional relinquishment which termi* 
nated the tenancy. On appeal to the High Court, 

Held (confirming the deoree of the Lower Appellate Court) that the defendants were not 
liable to the assessment. 

Section 74 of the Bombay Land Revenue Code (Bombay Act V of 1879) only declares the 
customary common law on the subject of relinquishment of tenancy. 

(MB] A notice of relinquishment is not invalid because it does not purport to give and 
does not in faet give vacant possession to the inamdar. The result is the same whether the 
fact that the possession is not vacant appears on the face of the notice or is shown otherwise. 

A tenant giving up demised lands to his landlord is bound to give him vacant possession. 
The result, however, of bis not doing so is not to continue the tenancy, but to create a claim 
for damages on the part of the landlord. The tenant is liable in damages to the extent of 
the loss of rent which the landlord sustains during the actual period for which he is kept out 
of possession and the expenses he is put t(f in recovering possession of the land. 

Second APPEAL from the deoiaion of V. C.O. Beaman, District Jndge of Thana, 
reversing the deoree of Vadilal T. Parekh, Subordinate Judge of Bhiwndi. 

The plaintiff as inamdar of the village of Kaneri sued to recover Rs. 85-8-0 
as the assessment lor the year 1893-94 due by defendants in respect of seven 
fields described in the plaint. 

The defendants alleged that except one field (called Ambashet) they had 
relinquished all the fields in question and that these’ fields were now in the 
possession of other persons ; that on the 22nd March 1893, they had given the 
plaintiff due notice of their relinquishment of these fields, and they contended 
that they were, therefore, now not liable for assessment in respect to them. 

The notioe relied on (after stating that the defendants were not in possession 
of the fields except Ambashet and had no interest in them) was as follows:— 

“ Thci-efore we have previously orally and by written notices informed you that you 
should enter such lands as are in any one's possession in his name and levy the assessment 
from him ; but as there is ill-feeling between you and ns, and as the other sharers are collud¬ 
ing with you, you are trying maliciously to hold us responsible and liable for the assessmont 
due on most of the land in Shivram Chimnaji's khata. This is not proper and is illegal. 
Therefore we now inform you that wo have in our possession and ownership only tbo field 
Ambashet out of all the lands in Sbivram's khata, and wo are willing to pay the assessment 
thereon, but you do not accept it, and demand from os the assessment for ail the lands. 
Therefore we are not liable for the costs thereof. The land except Ambashet is not owned by 
ns and is not in our poBBessioii. We have also not taken the produce of the land and are not 
doing BO, You are aware of this. You should manage to have the land entered in the name 
of whoever may be in possession of the same and recover 18B0] the assessment from him, or 

other date as may be from time to time prescribed in this behalf for each district by the 
Governor in Council. 

A relinquishment in favour of a specified person may be made at any time. 

When there are more occupants than one, the notioe of relinquishment must be given by 
the registered occupant; and the person, if any, in whose favour an occupancy is relinquish¬ 
ed, or, if snob occupancy is relinquished in favour of more persons than one, the principal 
of such persons must enter into a written agreement to become the registered occupant and 
hii name iHiall thereupon be subetituted in the records for that of the previous registered 
ooonpant. 
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you should get the lands vacated and let them to any one else. You should make whatever 
arrangement you think proper. We have no objection thereto. We are not responsible for 
the assessment of the lands or any expenses connected therewith. Be this known to you." 

The Subordinate Judge found that the defendants were liable to pay the 
assessment and awarded the claim. 

On appeal by the defendants the Judge reversed the decree. He held 
that the defendants having relinquished the land by their notice dated 20th 
March 1893, they were no longer liable to assessment. The following is an 
extract from bis judgment:— 

“ The plaintiff is inamdar, and the defendants in respect to all the lands which they do 
hold ate sutidars or mirasdars,—that is to say, they hold permanently on condition of paying 
the assessment. Some years ago the plaintiff enhanced the assessment, and there was litiga¬ 
tion between him and the present defendants, as a result of which it was held that he had a 
right to enhance, and that the defendants were bound to pay him that year’s assessment. 
Since then a new point has arisen. The defendants now deny that (with the exception of 
one field about which here is no appeal) they are in possession of any of the land in suit. 
And they say further that as in March 189S, they served the plaintiff with a notice, 
amounting to an absolute and unqualified relinquishment, he cannot sue them for the 
assessment for 1893-94, I think that contention must prevail. It is true that section 74 of 
Act V of 1879 docs not apply to villages which have not been surveyed. But there is equally 
no question but that if it did apply, and the notice in question (receipt of which is not denied) 
hod been served on a Mamlatdaror Mahalkari, it would have beea sufficient to discharge the 
defendants from all further revenue demands on the holding. The contention is that since 
the inamdar has not been empowered under section 8H of the Land Bevonue Code to receive 
relinquishments under section 74, the dofondants gained nothing by their notice, and were 
bound to hold over until the landlord chose to release them. This appears to be an untenable 
position.’' 

The plaintiff' preferred a second appeal. 

Narayan G. Ghandavarkar, for the Appellant (Plaintiff)Tbe Judge erred 
in holding that tbe notice (Exhibit No. 22) given to us by the defendants was 
a valid relinquishment of tbeic rights and liabilities. Section 74 of the Land 
Revenue Code is not applicahle to the present case; but in any ease the defend¬ 
ants cannot claim protection under it, because a tenant cannot relinquish his 
tenancy in favour of another person and force another tenant on the landlord. 

[861] Mahadev B. Chaubal, for the Respondents (Defendants)The real 
point in the casp is as to the effect of the notice of relinquishment (Exhibit 
No. 22) which we gave. We gave three notices informing the plaintiff that we 
were not willing to cultivate the lands. A landlord cannot recover rent from 
his tenant after the tenant has given notice of relinquishment. 

Narayan O. Ghandavarkar, in reply;—The defendants' notice of relinquish¬ 
ment does not absolve them from liability. They ought to have given possession 
to us. Further, the notice is not legal, because it relates only to six out of the 
seven fields of which the defendants arc in possession— Su^av v. Bainuthvt, 
P. J., 1882, p. 167; Nana v. Annapa, P. J., 1889, p. 14. 

. Farran, G. J. The question for determination in this appeal is whether 
the defendants are liable for the assessment on the seven fields described in 
the plaint for the year 1893-94 notwithstanding their having given the plaintiff 
the notice, dated the 20th March 1893, which has been put in as Exhibit No. 22. 

In the year 1886, the plaintiff, who, as priest of the temple of 8bri 
'Vajreshwari, is iuamdar of the village of Kaneri, sued the defendants and other 
persons for enhanced assessment on the above fields and other land. The 
^defendants in answer alleged that they were mirasi tenants in possession of 
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the fields, and were not liable to have the assessment upon them raised. The 
ultimate result of the suit in appeal was that the defendants were decreed to 
pay Bs. 85-8*0, the enhanced assessment on the fields for 1885-86 (Exhibits 
Nos. 24 and 25). There was no decision come to in that case as to the tenure 
upon which the defendants held the fields. The District Judge in the present 
case has treated them as having held the fields on mirasi tenure. 

After the decree in 1885-86 the plaintiff recovered the enhanced assessment 
on the fields from the defendants down to and including the year 1892-93. 
The defendants during the last three or four of these years unsuccessfully 
resisted the plaintiff's demand for assessment on the ground that they were in 
possess-[862]ion of one only of the seven fields, but the plaintiff, with the 
assistance of the Bevenue authorities, recovered the assessment on them all. 
Eventually the defendants on the 20th March 1893, gave the plaintitf the 
notice of that date, the effect of which we have now to consider. The present 
suit is brought by the plaintiff to recover from the defendants the enhanced 
assessment on the seven fields for the year 1893-94. 

We agree with the District Judge that, although Bombay Act V of 1879, 
section 74, does not apply to the fields in question, they being situate in an 
unsurveyed village, it was competent to the defendants by a proper notice to 
the inamdar given at the proper season to relinquish their holding and cease 
thenceforth to be liable for the assessment. There being no covenant entered 
into by the defendants to continue to hold these fields for a fixed period, and 
not being adscripti gleba hound to remain indefinitely the tenants of the 
inamdar, they were entitled by a legal notice to terminate the relationship of 
tenants and landlord between them. Section 74 of Act Y of 1879 only gives 
definiteness to the customary common law upon this subject. The contrary 
was not indeed contended before us, although it appears to have been argued 
on behalf of the inamdar-plaintifi' in the Lower Appellate Court. 

The only question (apart from the retention of one field by the defendants 
which gives rise to dilYerent considerations) which we have to determine is 
whether the notice is a sufficient notice of relinquishment. It is not disputed 
that it was given at the proper season of t^e year, or that it was a timely 
notice for the year 1893-94. In terms it is an absolute and unqualified notice. 
After stating that the defendants were not in possession of the fields (except 
one Ambashet), and had not taken their producK and had no interest in them, 
it continues (His Lordship read the notice and continued.) 

The Subordinate Judge treated the defendants as the continuing tenants 
of the plaintiff on the ground that the notice does not purport to give vacant 
possession of the six fields to the plaintiff. The District Judge considered it to be 
an unconditional notice of relinquishment which terminated the tenancy of the 
defendants. [368] He has not considered the question of vacant possession 
not being given. The defendants in their written statement say that three of 
the fields, Shingale, Wawe and Bag, belong to Keshav Narayan, and that three 
of them, Hira, Maind and Chari, belong to Pandurang Dinkar, and at the 
hearing they called Keshav to state that he was in possession of the three 
fields said to be in bis possession. He is a relation .of the defendants. Though 
there is no finding of the District Judge upon the point, it must, we think, be 
taken as a fact that the defendants did not give vacant possession to the 
plaintiff when they gave the notice just referred to. 

It appears to us that the notice is in terms an absolute relinquishment by 
the defendants ot all interest in the six fields, and that it is not the less so 
because it states that the defendants had not been in possession of tbe fields. 
It leaves tbe fields at the unqualified disposal of tbe inamdar in so far as the 
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defendants are oonoerned, and is thus a notice as defined in the oases of 
VenJcateah, v. Kriihnoji, I. L. B., 8 Bom., 160, and Balaji v. Bhikasi, I. L. B., 
8 Bom., 164. 

The qaestioo thus arises whether a notice of relinquishment is invalid if 
it does not purrort to give and does not in fact give vacant possession to the 
inamdar. It does not seem to us to affect the legal aspect of the case whether 
the fact that the possession is not vacant appears on the face of the notice or 
is shown otherwise. The legal result must, we think, be the same in either 
case. There can, *.ve think, be no doubt that a tenant giving up demised lands 
to his landlord is bound to give him vacant possession. That is the law in 
England even in the case of a demise by parol. Where there is no express 
stipulation to that effect made at the time of the letting of the land, it wiU be 
implied as one of the terms of such letting —Benderaon v. Squire, L. B., 4 
Q. B.t 170. The same must, we think, be the law in India. 

The question, however, still remains. What is the result of not giving 
vacant possession ? Does it continue the tenancy indefinitely, or does it give 
rise to a claim for damages on the part of the landlord ? The latter appears 
to us to be its legal result. In the case of Benderaon v. Squire above referred 
to [864] the tenant had underlet a part of the premises, and the nnder>tenant 
refused to vacate at the termination of the principal tenancy. The landlord 
recovered possession by ejectment. The tenant was there held liable in 
damages to the extent of the loss of rent which the landlord sustained during the 
actual period for which he was kept out of possession and the expenses he was 
put to in ejecting the sub-tenant. The same rule should, we think, be applied 
in a case like the present. It would be unreasonable to hold cultivators, like 
the defendants, liable for rent perpetually because the inamdar does not choose 
to demand or recover possession from Kesbav and Pandurang, if be does not 
desire to treat them as his tenants. If they refuse to vacate at the request 
of the defendants, it is difficult to see how the defendants after the notice 
could force them to do so. There is no finding by the District Judge bow 
these men got into possession,, whether with the consent or against the wish 
of the defendants, or whether they are or are not willing to vacate the fields. 
The Subordinate Judge appears to think that they may be holding on behalf 
of the defendants, but he has not found to that effect, and that aspect of the 
case does not appear to have been presented to the District Judge. It would 
have been more desirable if the latter had dealt with this question of non*vaoant 
possession, but as his judgment does not allude to it we must presume that 
't cannot have been pressed upon him. 

As this is not a suit for damages for not giving up vacant possession, but 
to recover assessment from the defendants as if they had given no notice of 
relinquishment, v;e do not think it necessary, in the view which we take of 
the law, to remand the appeal for further inquiry upon that point. The 
conclusion which we have come to does not appear to us to be at variance 
with Subrav v. Batnuahet, P. J., 1682, p. 167, followed in Bana v. Annapa, 
P. J., 1669, p. 14. 

' The question whether-tbe notice is bad on the ground that it relates to .six 
only out of the seven fields is one upon which the plaintiff did not apparently 
rely in either of the lower Courts. The holding is only joint in the sense 
that these seven fields with other fields once stood in the khata of Sbivram 
Cbimnaji. No [865] other connection is shown between tbe fields. The objection 
was not mentioned by the learned pieadei; for the ap£)ellant ip his opening 
speech. He flbly inoi^entaUy zbterred to it in his reply to meet the argument 

^f the leiuhed pleader Im the respondents. We do not think that under all the 
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oirenmstADoeB of the cage we ought to consider the objection in second appeal 
when raised there for the first time, or to remand the appeal for the lower 
Court to consider it. We accordingly confirm the decree with costs. 

—- Deoree eonfirmed. 

HOTEB. 


CSea also (1910) 19 Bom. L. B., 474 as regards the tenant’s duty to give vacant 
poasession.] 
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The 12th November, 1897. 

Present: 

Sib C. Fabban, Kt.. Chief Justice, and Mb. Justice A. Stbachry. 

Fardunji Merwanji Banaji and others.Appellants 

versus 

Mitbibai and others.Bespondents.* 

Agreement—Consiruotion—Gift to the heirs of A from generation to generation. 

The members of a Farsi family, the heirs of one Framji Cowasji Banaji deceased, entered 
into an agreement dated the 94th May 1851, by which they agreed that the remaining income 
(after paying the deceased’s debts! oi a certain estate which had belonged to the deceased, 
called the Powai estate, situated in the island of Salsotto, should be appropriated in certain 
shares amoug themselves as heirs of the deceased and “ after their death their shares are to 
be enjoyed and received by their heirs and children from generation to generation for ever.*' In 
a previous suit (I. L. B., 6 Bom., 151) it was deoide<^thai undei this agreement the signa* 
toriea thereto took only a life interest in their respective shares. In the present suit it was 
contended and was held by tbe Division Court that the subsequent gift to the “ heirs and 
children (of the signatories) from generation to generation for ever ” was void as infringing 
the rule against perpetuities. On appeal. 

Held, that the settlement in favour of the heirs and children of each signatory was in 
law a valid settlement and not void as creating a perpetuity. In the absonco of words in tbe 
context showing that they were intended to take less, the respective heirs and children of the 
signatories took an absolute estate. 

1818] A gift to tbe heirs of A from generation to generation confers on them when ascer¬ 
tained the same estate as if the gift were to X and F the heirs of A nominatim. • 

This suit was filed by the plaiutiff Mitbibai and others for the administration 
of the estate of her father-in-law Framji Cowasji Bomanji, who died in 
February 1851. 

He had left a will and codicil, dated respectively tbe 5tb July 1828, and 
15tb December 18S1. Sitbseguently, however, ‘to their execution he had 
bMome possessed of a large property called tbe Fow.-i estate situate in the island 
of Balsette, and neither the will nor the codicil contained any residuary devise, 
so that he left tbe Powai estate undisposed of and also some immoveable pro¬ 
perty in Bombay and a considerable amount of moveable property. The Powai 
esthte bad been granted to him, bis heirs, executors, administrators and asnifms 

* finit No. 877 of 1870. Ap^alNo. 964^ 
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for ever by the East India Company under an indenture dated 15th February 
1637. The deed contained a covenant by bim for himself and his heirs, 
executors and administrators that be and they would, out of the income of this 
estate, provide a supply of water for the use of the poor of Kamathipura in 
Bombay, and accordingly it appeared that at the date of the family arrangement 
hereinafter mentioned (24th May 1851) the said estate was vested in trustees 
for the purpose of keeping up this charity and also a fire temple. 

The said Framji Gowasji Bomanji left him surviving his widow Baohubai; 
three sons, vis., Jebangir (husband of the plaintiff Mithibai), Pestonji and 
Nanabbai; three daughters, viz., Bataubai, Navazbai and Ferozbai; and several 
grand-children by three other daughters, Gulbai, Meherbai and Manekbai, all 
of whom had predeceased bim. 

Disputes arose in the family as to the distribution of his property, and to 
put an end to them a family arrangement was entered into on the 24th May 
1851. 

The following clauses of the said agreement are the only portions material 
to this report:— 

“7. As to all the debts due by the Iste Sett Framji Gowasji, deceased, (the prooeeds of) 
the sale of his landed estate in Bombay and the amount of insurance of the ship Bucking¬ 
hamshire destroyed by fire having been collected, and furniture and other goods and efieots 
having been sold, and such outstanding debts as [887] may be due by different persons 
having been collected, bis creditors should be paid; but on selling and collecting all the above 
(property) should all the creditors bo not paid in full, then there are six villages, inclusive 
of Poway in Salsette, belonging to the deceased, which have been obtained from Government 
rent-free for ever. Out of the income of these villages in the first place water should be 
supplied for the use of the poor community of Kamathipura in Bombay, which the late 
Framji Gowasji Sett, deceases, has been supplying from the year 1824 A.O out of the well 
in his Girgaon oart, called Mugbhat; and, in order that this charity may continue for ever, 
a trust-deed in English, dated the 30th September 1837, has been made for drawing Bs. 3,400, 
namely, twentyfour hundred, annually out of the income of the villages inclusive of Povny; 
and the English Government has been appointed trustees therein, with a view that should 
the heirs of the deceased be unable to supply the water properly, then Government, the 
trustees, having drawn out of the income of the village of Poway the abovemontioned sum 
of Bs. 3,400 every year, ace to conduct and preserve that charity work for ever. Therefore, 
after the amounts of these charges of the kackuns and sepoys and other charges of the 
villages inclusive of Poway have been deducted from the amount of the income, the surplus, 
whatever it may be, dhould be paid in the boat possible way to the oceditors in part payment 
of the interest; and in case there be any surplus, the same should be paid to them in 
equal proportions in pact payment of their principal, until all the debts of the late Framji 
Gowasji, deceased, are discharged. Payments ate to be truly made out of this income. 

« “8. Besides the above six villages inclusive of Poway (free from payment of any tax) 
there are in Balsette two other villages, 7ikroli and Kanzoor, adjoining Poway which were 

farmed from Government for ever on the —day of-18-on agreeing to pay annually 

Bs. 1,000 for rent. After paying which sum of Bs. 1,000, as well as the amount of other ex¬ 
penses of the said villages out of the annual income of the said villages, a sum of Bs. (2,500), 
namely, twenty-five hundred per. annum out of the remaining income has been bestowed by 
tlia late Sett Framji Gowasji, deceased, for defraying the current expenses of the lata Bawa 
Gowasji Byramji’s Atush By ram or fire temple in Bombay: it has been directed to be paid to 
the managers of the said fire temple, for the purpose of defraying its current expenses, for 
which a separate trust-deed was executed in English on the 13th day of July 1849, by the 
late Sett Framji Gowasji, deceased; and according to what is thomin written, a sum as far as 
Bai {3,500 is to be paid from the revenue of these villages; should'the income of the said two 
villages be insufficient to make up the above mentioned sum of Bs. 3,500 the defioienoy. 
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whatever it may amount to, is to Be made up by the income of Foway and its adjoining 
villages as therein directed; and should there be any surplus it should be added to the income 
of the villages of Poway and should be appropriated as stated in the above mentioned para. 7 
towards the payment of the deceased’s creditors, which we, all the undersigned, are truly to 
agree to and to abide by. 

[188] “9. We, all the undersigned, heirs of the late Sett Framji Cowasji, deceased, 
have by our unanimous consent acknowledged and determined by this writing the under¬ 
mentioned persons to be the heirs of the said f’ramji Cowasji, deceased; the particulars of 
their names and the manner in which it is agreed their shares are to be paid are as follows, 
vis .;— 

" (25) Twenty-five cents to Bai Buchubai. the widow of our late patron Framji Cowasji, 25, 

“ (50) Fifty cents to be divided equally among the sons who are living ; the particulars 
whereof are as follows, vis., Jehangir Framji, Pestonji Framji and Nanabhoy Framji, 60. 

" (26) Twenty-five cents to be divided in equal shares among ..he living daughters and the 
heirs of the deceased daughters—Bai Batanbai,tho widow of the late Nuaserwanji Rustomji 
Bali Homaji, deceased; Bai Navasbai, the wife of Obunjibhoy Byramji Bana ; Bai Perozbai, 
the wife of Ardasir Cursetji Sett. The late Gulbai, d<.sca8ed, wife of the late Dhunjibhuy 
Nusserwanji, deceased, is dead, and her daughter Hirabai is at present her heir, and she is 
the wifeof Sorabji Pestouji. The late Meherbai, deceased, the wife of Pcstonji Nowroji, is 
dead, and her heirs^are her two sons, Ardasir Pestonji and Nowroji Pestonji; and these sons 
are at present young and arc living with their father Pestonji Nowroji; and having appointed 
along with their father and guardian two other persons as trustees, and the amount of the share 
of these young heirs until such time as they come of ago having been duly guaranteed, that is 
to say, having been invested in Government papers, the aouutnulatiiig interest is to be added 
thereto and their shares should be paid to them as they respectively come of age. The late 
Manekbai, deceased, the wife of Dadabhoy Rustomji, is dead, and her heirs are her daughter 
Sirinbai and her sou Kaikhusru ; but those children are at present young and are living with 
their father Dadabhoy Rustomji, and having appointed along vfith their father and guardian 
two other persons as trustees the amount of their shares of these young heirs, until such time 
as they come of age having been duly guaranteed, that is to say, having been invested in 
Government papers, the accumulating interest is to be added thereto and their shares should 
be paid to them as they respectively come of age. , 

" According to these particulars 100, namely one hundred, cents are to be apportioned 
among Beohubai, the three sons, the three living daughters and the children and heirs of the 
three deceased daughters, agreeably to the shares of the heirs settled above. 

“ 11. After paying in full, agreeably to what is written above, all the creditors of the 
late Bett Framji Cowasji, deceased, out of the income of the Powai estate of the late Sett 
Framji Cowasji, deceased, as written above, out of the remaining incomo*whatever it may come 
to, after paying for the two charitable works, namely, supplying water and the management 
of the fire temple for which trust-deeds have been made, agreeably to and as mentioned in para¬ 
graphs 7 and 8, and after deducting the amount of the expenses of those villages, the remainder 
it to be (859] apportioned to the abovementiofied heirs agreeably to the shares mentioned above ; 
but after their death their shares are to be enjoyed and received by their heirs and children from 
generation to generation for ever ; no other person shall make any claim or demand whatsoever 
thereon, and should any male or female heirs give away his, her or their share to a stranger or 
to any improper person, the same should not take effect ; and we, all the heirs, do agree by this 
writing, that should anything of thts kind be done, k is to be, all null and void, and is truly to 
became void ; and should any of the undermentioned heirs or their heirs and children die here- 
after without isstu, thmi his or her share is truly to go to the su7 owing male and female heirs, and 
my (Buehubai’s) share too after my death is truly to go to the male and female hmrs setUed 
above ; and in the event of their death, to their children and heirs in the manner written above. 
This we, all the undersigned heirs, concurring with one another are truly to abide by, 
HlinwM we or our children and heirs now or hereafter make any alterations or deviations 
therein, or make any claim or demand thereon, it is to be truly null and void; moreover 
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th« ttuthority (or the management of the entate of the late Sett Framji Gowaeji, deoeaeed, 
whatever it may be, and the inoome of the villages in Salsette inolnsive of Powai and the 
management and the taking care thereof, and for the management of the supply of water for 
oharity from the Girgaon oart to the poor of the Kamathipnra in Bombay belongs to us, 
Pestonji Framji and Nanabhoy Framji, the executors and heirs appointed in the said will of 
the late Sett Framji Oowasji, deoeased; and in the event of the death of either of them, one 
of his sons and heirs is to be appointed by the other, and so, from generation to generation, 
who is to do all the business agreeably to what is written above. Should any one die with* 
out appointing any oneont of his sons as his heirs, then his eldest son, whoever he may be, 
is truly to join in oond noting all the management on behalf of bis father, agreeably to what 
is written above, and is truly to give and receive what is due to any from the other heirs 
appointed by this writing. Agreeably to what is written above no other heirs have any 
authority in this matter, and should any one whatsoever raise any claim or demand whatso* 
ever thereon at any time it is truly to be null and void. 

14. As the late Sett Framji Cowasji, deoeased, had himself no right either to sell or mort« 
gage the villages and the estate in Salsette belonging to our patron the late Framji Oowasji, 
deoeased, consequently none can ever exercise such a right over the same in any respect, but 
we, the undersigned heirs and our successive heirs, do agree that we are in no way able either 
now or at any time hereafter to sell or mortgage the said estate in Salsette. Butin addition 
thereto, agreeably to what is written in the abov^ paragraph in this writing, it it agreed 
that the claim of inheritanoe of us, the undersigned heirs of onr patron the late Framji 
Oowasji, deceased, is to bo received out of the income of this estate. Aa to that claim wa, 
tha underaigned, all the heira of the late Sett Framji Cowaaji, deceaaed, and our aueeeaaive 
heira, do agree that the claim of each of ua uparately over the abovementioned income ia not 
in any way to be add or to be given in writing to any one now or hereafter by any one ofuaor 
any of our aueeeaaive [860] heira, and should any one do any such thing it shall truly be null 
and void. Gy this writing our respective shares after they shall have come into our hands 
may be used and enjoyed by hs in any way we like ; bnt agreeably to this writing we are not 
to sell or give away in writing our prospective income to anybody which we all are truly to 
agree to and abide by agreeably to this writing." 

The present suit was based upon this family agreement, and the plaintiff 
prayed {inter alia) that the rights and interests of the plaintiffs and defendants 
tinder it might be ascertained and declared ; that accounts might be taken and 
the estate distributed, &o., &c. 

On the 24th February 1872, the suit oame on for hearing, and by consent 
it was declared that the parties were entitled to have the estate ascertained 
and distributed udder the said family agreement and that the said agreement 
was binding upon them ; and the matter was referred to the Commissioner 
to take the accounts and to ascertain and report as to the shares to which the 
parties were respectively entitled. 

In 1873, Nanabhoy (a son of Framji CawaBji), one of the signatories to the 
said agreement, sold bis share and interest in the estate to one Harivalabdas 
Ealiandas, and the question shortly afterwards arose as to the nature and 
extent of the interest taken by Nanabhoy and the other signatories under the 
agreement. In 1881 the question oame before B.VTiiSF, J., who held that under 
the terms of the agre'iment the signatories took only a life interest in their 
retpeotive shares (see Mithibai v. Ltmji 2iowr<^i £anaj»,I. L. B., 5 Bom., 006). 
On appeal that decision was confirmed (see I. L. B., 6 Bom., 151). 

The taking of accounts was subsequently proceeded with, and on the '14th 
July 1884, the Oommissioner made his report. As already mentioned, Nana* 
bhoy, one of the signatories to the agreement, had sold his interest to Hariva* 
labdu Kaliandas, who had since died, and the right to Nanabhoy's share had 
devolved on Narandas Ealiandas, the brother of Harivalabdas. Narandas filed 


792 



MITHIBAI &c. ! 18971 


f.L.R. 22 Bom. 861 


exceptions to the report, raising the question as to the devolution of the shares 
specified in the agreement subsequently to the life interests of the signatories 
thereto. The matter came again before Bayley, J., who on the 1st March 1887, 
[861] held that the limitations in the agreement subsequent to the life interests 
given thereby to the signatories were void as infringing the rule against per¬ 
petuities, and that consequently there was a resulting trust of the respective 
shares to the heirs of Framji Gowasji. 

The following are extracts from his judgment:— 

" On the argument of the exceptions before me it was contended by the 
learned Advocate-General on behalf of Narandas Kaliandus that, assuming 
Nanabhoy Framji only took a life estate, everything beyond that is bad as tend¬ 
ing to create a perpetuity; in other words, that the true intent of the parties 
to the agreement of the 24th May 1851, was not to dispose of the estate itself, 
but to enable them and their descendants to enjoy the profits of the Poway 
estate in Salsette for ever; whilst Mr. Lang and Mr. Starling on behalf of 
their respective clients urged that the parties intended to divide the estate it¬ 
self among themselves and their descendants, i nd consequently that those who 
come immediately after the respective life tenants took absolute estates equiva¬ 
lent to estates in fee simple. The point for decision appears to present no seri¬ 
ous difficulty, the manifest intention to he collected from the provisions of the 
family agreement of 24th May 1851, being, in my opinion, quite clear. 

" The learned Advocate-General, on behalf of tlie defendant Narandas 
Kaliandas, relied strongly on the decision in March 1885, of the Privy Council 
in the case of Sookhmoy Ghunder Doss v. St-imali Monohurri, Tj. R. 12 lud. Ap., 
103 : S. C. I. L. R., 11 Oal., 684, where, it appearing that a Hindu testator’s 
intention was that his estate itself sliould not be disposed of, hut to make a gift 
simply with reference to the enjoyment of profits, the object being to create a 
perpetuity as regards the estate and to limit lor an irldefinite period the enjoy¬ 
ment of the profits, it was held that by Hindu law the whole will was invalid. 
Their Lordships say at pages 109 and 110: 'It is true, if the bequest had been 
of rents and profits, and it appeared tliat it was the intention of the testator to 
pass the estate, those words would be sufficiept to do it; but what their Lord- 
ships have to do is to find the intention, looking at the whole of the provisions 
of the will; and they gather from those words that it was not his intention to 
pass the estate. The provision afterwards against alienation further confirms 
this. It is not a case where the testator has expressed an intention to pass the 
estate, has added a clause against alienation, in which case the clause against 
alienation would be void, but the provision here against alienation is confirm¬ 
atory of the other part of the will.’ In the agreement here there is also a clause 
against alienation—clause 14. which has the following terms. [His Lordship 
read clause 14, supra, p. 359, and continued.! 

" All that the signatories and their heirs are to receive is the remaining 
income of the Poway estate after the yearly burthens imposed by the trusts, 
whic hare [362] to continue for ever, have been discharged. The agreement does 
not pass or give away the estate to any one. That had, in the opinion of the 
signatories, been already vested by the trust deeds in the trustees. Assuming, 
therefore, as after the decision in the Court of Appeal this Court is bound to 
assume, that the parties to the agreement of the 24th May 1851 took life 
interests in the property mentioned, the quest!-^n arises whether all the 
limitations, subsequent to such life interests, are not void as infringing the 
rule against perpetuities which, it is contended, is applicable to the Parsi 
signatories to th.«t document. As the Judges of the Court of Appeal said 
(I. L. B., 6 Bom., at p. 164) in the present case ‘ the lands are outside the jurisdic¬ 
tion of the High Court and the question is as to the construction to be placed 
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on An agreemenli entered into by persona assumed to be the heirs of the testa* 

tor at page 163 they said: ‘As the oontraot relates to immoveable property 

outside the territorial jurisdiotion of this Court, the rights of the parties must, 

aooording to t'ne well established rule, be determined by the Isa; loot rst $$ta. 

This role would be applicable both as forming part of the English law whiofa, 

as stated by the Chief Inatioe in Nowroji v. Bogers, 4 Bom. H. 0. Bep., 1, hu 

always been the law applicable to Parsis in this Court, sobjeot to certain 

statutory and other exceptions or as the well established rule of jurisprudence 

adopted by all writers on the aubjeot. Much learned argument was addressed 

to us as to what is the lex loci of the mofussil. We do not, however, think it 

necessary to come to any distinct conclusion on this qumtion which has 

occupied the attention of so many learned Judges with such varied results. In 

the view we take of this ease, it becomes unnecessary to determine whether 

there be any lex loot properly so called in the mofussil, or if there be, whether 

it is the English law in some modified form or the regulations; as we cannot 

doubt that even assuming English law to be the kx loei in the mofussil, 

or that at any rate it must be applied in this Court in the absence of any lex- 

loci, tbe English law so to be applied cannot include the rule in Skdley's 
>•**** 

case. 

" Now in the recent argument before this Court neither Mr. Lang nor 
Mr. Starling suggested the existence of any Act of Parliament or regulation or 
any special law or usage applicable to lands held by Parsis in the island of 
Salsette. Tbe main question debated was, did the parties to the agreement 
of the 34tb May 1851, intend and purport by it to dispose of and divide the 
Powai estate itself, or did they intend and purport by it to divide the profit 
and increment of it among themselves and their descendants ? It appears to me, 
therefore, that I have to 'ascertain whether according to English law, or rather 
aooording to so much of it as is administered to Parsis in this Court, effect can 
be given to the evident intention of the parties to be collected from the various 
portions of tbe agreement itself. After giving tbe matter the best consideration 
in my power, 1 entertain no dpubt that all the limitations of tbe remaining 
income of the villages in Salsette inclusive of Powai after the life interests 
[8681 therein given to the signatories of the agreement of the 24th May 1851, 
are illegal and void as infringing the rule against perpetuities, a rule which in 
my opinion is applicable to the agreement in question and to that portion of 
the income of the estate in Salsette with which it professes to deal. * * * 

“ For the above reasons and applying tbe principles of the authorities I 
have cited, as far as they are applicable to the circumstances of the case before 
me, and adopting, as I am bound to do, the decision of the Court of Appeal in 
February 1882, that those who signed the agreement of the 24th May 1851, 
took under it life interests, I hold that all the subsequent limitations are void 
as infringing the rule against perpetuities. The consequence is that after such 
life interests there was a resulting trust in favour of the signatories to that 
document, or, to speak more accurately, in favour of the heirs of Framji OowsBji 
(who, as' presently to be .noticed, died intestate as to the Salsette estate) as 
dMlared by the agreement of the 24th May 1851, and by the consent decretal 
order of the 24th February 1873, by which decretal order it is declared that 
the agreement dated the 24th May 1851, in the plaint in this suit menUoned 
was and is now a binding and valid agreement between the parties theretoand 
doth order an^ decree the same accordingly. As pointed out in my former 
judgment (I. L. B., 5 Bom., 509), neither tbe will nor the codicil of Framji 
Gowasji contained any general devise of his residuary estate, and there were 
» 
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no words in oitber of those doonments sufficiently large to include the Poway 
estate! As to that estate be consequently died intestate. 

* » * + * ^ 

" The defendant Narandas Kaliandas, as the present assignee of the share 
of Nanabhoy Framji, will, of course, take all that Nanabhoy Framji would have 
taken or may hereafter be found entitled to take as one of the heirs of Frainji 
Oowasji. The third objection taken by Narandas Kaliandas to the report of 
the Acting Commissioner must accordingly be allowed.” 

His Lordship directed certain further accounts to be taken and referred 
the matter back to the Commissioner. 

On the 29th April 1895, the Commissioner made his final report, which 
was confirmed by the Court on the IHth June 1896. < 

The case came before the Court (Tyabji, J.,) on further directions and 
costs on the I2th November 1896, and the final decree was made. 

The appellants appealed on the following <;roonds;— 

1. That the said decree is erroneous, inasmuch as it was based on the order of the 
Honourable Mr. Justice Bayley made herein on the 1st day of March 1887, against which 
order the appellants herein desire to complain. 

[MU 2. TbaP the said order is wrong in that it declares that the limitations in the 
family agreement of the 2ith May 1851, subscciuent to the life interests of the signatories, 
ace null and void, and that there was a resultiug trust in favour of tbs heirs of Framji Cowasji' 
deceased, as declared by the said agreement in respect of the estate, created under such void 
limitations. 

3. That the said snbsequent limitations ought not to have been held to be void in Mo. 

4. That it ought to have been held that the signatories to the said agreement were not 
entitled to any farther interest or estate in the subject-matter of the said agreement 
over and above their life estate secured to them by the said agreement. 

5. That it ought to have been declared that on the death of each of the signatories of 
the said agreement, his or her heirs became absolutely entitled to the corpus of the property 
in which the deceased signatory had a life estate. ^ 

6. That it ought to have been declared that no signatsry had any right to afiect the corpus 
of bis or her original share under the said agreement by a will or testamentary writing. 

Some of the plaiutiffs filed cross-objectiona to the decree. 

Starling aud Jardine, for the Appellants:—This appeal is really agaiust 
the order made by Bayley, J., on let March 1887, although inform against the 
final decree of the 12th November 1896, We contend that there was no 
resulting trust after the life estates given to the signatories as held by 
BayIiEY, j., but that after the life estates the heirs of the signatories took the 
respective shares in fee under the terms of the family arrangement of 1851. 
They cited Thakur Harihar Buksh v. Uman Pershad, L. B., 14 Ind. Ap., 7 at 
p. 16 ; In re Ridley ; Buokton v. Hay, 11 Gh. D., 645. 

Lang (Advooate-General) and Lowndes, for some of the Bespondents con* 
tended that an appeal from the order of Bayley, J., in 1887 was too late. They 
cited Bahimbkoy v. C. d. Turner, T. L. B., 15 Bom., 155. On the main question 
they cited Came v. Long, 2 Deti. F. and J., 75; Thomson v. Shakespear, 
1 DeG. F. and J., 399. 

Haiikar and J. E- Modi, for other Bespondents cited Sookhmoy Chunderv. 
Srimaii Monohurri, L. B., 12 Ind. Ap., 103; Oanendro Mohan Tagore v. Jutten- 
dra Mohun Tagore, 12 Beng. L. B. (O. C.}. 1 at p. 11. 

[Wl Robertson and Demar, for other Bespondents cited Theobald on Wills, 
pagk 462. 
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Jardine in reply as to tbe right to appeal referred to mahant hhvargar v. 
Ohudaaama Amaraang, 1. L. B., 8 Bom., 548; Aben v. Cassirao, I. L. B., 
6 Bom., 260. 

Farran, C. J., :—The principal question which has been argued before us 
upon this appeal is whether the declaration in the order of Mr. .lustioe BaYLEY 
of the 1st March 1887, "that the limitations in the family agreement of the 24th 
May 1851, contained subsequent to the life interest of the signatories to the 
said agreement in the Powai estate, were and are void, and that there is a 
resulting trust in favour of the heirs of Framji Cowasji, deceased, as declared 
by the said agreement in respect of the estate created under such void limita¬ 
tions," is a correct declaration of the rights of the persons described in the 
family-agreement as the •" heirs and children " of the signatories to it. 

The 'order in which the above declaration is contained was made upon 
objections to a report of the Commissioner on matters referred to him by the 
decretal order of the 24th February 1872. It directed additional inquiries and 
accounts. These inquiries and accounts were accordingly taken, and their 
result was embodied in a report dated the 29tb April 1895. A decree upon 
further directions was passed upon that report. The learned Judge who passed 
the decree adopted the declaration to which we have referred and passed tbe 
decree in accordance with it. deeming that it was binding upon him as the deci¬ 
sion of a Judge of co-ordinate jurisdiction. The present appeal is from that 
decree in form, but in substance it seeks to review the declaration made by tbe 
order of the 1st March 1887. 

A preliminary objection arises and has been taken that the appeal does not 
lie, inasmuch as it ought to have been made from the order of the 1st March 
1887 (which would be now too late) and not from the decree which adopts tbe 
order and its consequences. We think that the appeal lies in its present form. 
Tbe original decretal order referring the suit to the Commissioner was doubt¬ 
less a decree within the terms of section 2 of the Civil Procedure Code (Act 
XIV of 1882), but the last separate [366] order made subsequent thereto, 
giving directions to tbe Commissioner as to the mode in which he shall carry 
out the original decretal order ev*en though it may direct further and additional 
inquiries, is, in our opinion, an order to which the provisions of section 591 of 
tbe present Civil Procedure Code (Act XIV of 1882) are applicable, Tbe case 
ot Hirji Jina v. Narran Mulji, 12 Bom. H. C. Bep., 129, was decided under 
the Code of 1859. The term decree is now precisely defined, and does not 
appear to us to erebrace the order with which we are dealing. 

The clause in tbe agreement of tbe 24th May 1851, upon which our 
decision rests is as follows (His Lordship read clause 11, see ante, pp. 358-359, 
and continued) It appears from this and other clauses of the agreement 
that at its date the Powai estate was vested in trustees for the purpose of 
keeping up a supply of water for the use of the poor of Kamathipura and was 
also subject to a charge iu favour of a fire temple. The signatories to the 
agreement, therefore, appear to have considered that they could only deal with 
the surplus income of tbe estate, and this is all as to which they purport to 
agree; but as the agreement is of an executory character which it was intended 
to have carried out by a formal instrument, we cannot doubt that it is operative 
to affect whatever interest in the Powai estate the signatories at its date 
possessed subject to the trusts declared by the charitable deedsi 

' The scheme of the agreement was to divide this income into shares and 
to allot his or her proper share in such income -to the several heirs of Fraimji 
Oowasji, the signatories to the deed. This, which is we think sufficiently 
apparent from the terms of the 11th clause, is made still clearer by those of 
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the 14th clause, whiob speaks of the manner in which the respective shares of 
the signatories are to be used and employed. It has already been definitely 
decided by the appellate Court that each of the signatories to the agreement 
took only an estate for life in bis share. The question which remains for 
us to determine is whether the signatories have sufficiently indicated their 
intention as to who are to take their respective shares upon the death of each, 
and, if so, whether legal effect can be given to their intention. 

[867] The clause provides that after their death their shares are to be 
enjoyed and received by “ their heirs and children from generation to generation 
for ever," Having regard to the coatext which we have referred to, this must 
necessarily mean that the share of each signatory is to be enjoyed by " his 
heirs and children from generation to generation for ever." The clause must, 
therefore, we think, be read as though the word " respective " preceded the 
expression “ heirs and children." 

Each share is thus settled upon each signatory for life and after his death 
upon his " heirs and children," the latter words being, as already decided, 
words of purchase and not of limitation. The question arises what estate do 
the " heirs and children " take. Wo cannot doubt that, unless the subsequent 
context plainly shows that they were intended to take less, they must be held 
to take an ahsolute estate. This is the usual—we might, we think, say the 
invariable--way in which an estate of inheritance is given in Indian documents. 
The case of Thakttr Harthar Buksh v. Oman Pershad, L. R., 14 Ind. Ap., 7, 
relied upon by Mr. Starling is an authoritative ruling to that effect, as is also 
the case of Ham Lai Mookerjee v. Uccretary of State, Ii, B., 8 Ind. Ap., 46. 
Mr. Lowndes contends that the expression "from generation to generation " 
usually employed to describe the quantum of estate given to the donee has a 
different meaning when the gift is expressed to bqin favour of “ heirs" from 
that which it bears when it is in favour of a named person, but he has not 
cited any authority in support of that ccutention, and we know of none. We 
think that a gift to the heirs of A from generation to generation confers upon 
them when ascertained exactly the same estate as if the gift were to X and Y, 
the heirs of A nominatim. * 

We have now to see whether the subsequent context shows that the 
limitxMon in favour of the “ heirs and children " of each signatory is not 
intended to be given here its usual effect, but to limit to them some lesser or 
different estate. It is immediately followed by a direction that they are not 
to give it away to an improper person, and in a subsequent clause the same 
provision is repeated in the form of a covenant: " we, the undersigned, all the 
heirs of Sett Framji Gowasji, deceased, and our successive heirs [868] do agree 
that the claim of each of us separately over the abovementioned income is not 
in any way to be sold or to be given in writing to any one now or hereafter by 
any of us or any of our successive lieirs." This provision, it may be admitted, 
shows an intention on the part of the signatories that their several heirs shall 
not dispose of the shares which shall devolve upon them respectively, but that 
such shares shall be inalienable in their hands and thus to create a perpetuity. 
Following, however, as the provision does, words of absolute gift its effect is 
nil. It is repugnant to the gift and may be altogether disregarded. This 
provision does not appear to us to give suppo't to the contention that the 
earlier words are not used in their ordinary signification. 

The limitation which follows this provision is, however, much relied upon 
as showing that the intention of the settlors was that their heirs should not 
take absqlute estates, but only successive life estates. The limitation is that 
should any one of the heirs die without issue, his share is to pass to the other 
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heirs. This appears to be ao attempt to create an estate tall in the heirs. 
The limitation over, however, fails in toto, as it offends against the law of 
perpetuities, and the result is that the heirs take the estate free from the 
limitations —Oarver v. Botulea, 2 Buss, and M., 301 at p. 306; Bing v. Hardwiaik, 

2 B., p. 352; Theobald, 4th Ed., p. 487. Suoh a limitation would be valid in 
England, where estates can be limited in tail, but that is only because estates tail 
are there always barrable: see Theobald, 4th Ed., p. 478, and oases there cited. 

Analyse the clause and it will be found to amount to this : (1) a settle¬ 
ment on the heirs of each signatory from generation to generation for ever,— 
in other words, a settlement of an absolute estate upon them; (2) a provision 
against alienation which is absolutely void; (3) a limitation over upon the 
failure of heirs in any line, which is also void. 

The settlement in favour of the heirs and children of each signatory is, 
therefore, in law, we think, a valid settlement, and is not, as held by the 
Division Court, void as creating a perpetuity. Its signatories may haye bad 
that object in view, but they have failed to use apt words to effect it. Our 
conclusion upon this [ 309 ] part of the case is, we think, in accordance with 
the rules of construction laid down by the Privy Council in Lalit Mohun v. 
Ohukkun Led, I. L. B., 24 Cal., 834, the report of which case has been published 
since our judgment was written. A careful *peru8Rl of the judgment of their 
Lordships delivered by Lord Davky strengthens our view as to the correctness 
of the construction of the agreement of 1851 which we have adopted. 

It is, however, objected for the respondents that the limitation to " the 
heirs and children ” of each signatory is too ambiguous to be given effect to, 
and that the settlement in their favour for that reason fails. Later on in the 
same clause “ children and heirs ” is used as the exact equivalent of the phrase 
" heirs and children ”, and in clause 14 the word " heirs ” is used singly in the 
same sense. It appears to us that they have all the same meaning, vts„ 
children and other heirs. The signatories describe themselves as the “ heirs ” 
of Framji Cowasji. They were his children and other heirs. The children of 
living children do not sign, but those of deceased children do, and so does bis 
widow. The context affords a glos*sary explanatory of this expression. There 
can, we think, be no doubt as to who are the settlors meant by this phrase 
" heirs and children,” or how they were intended to take. 

We are for these reasons of opinion that the decision of the lower Oonrt 
upon this question cannot be supported, and that the children and other heirs 
of the respective sdttlors are entitled to the respective shares settled npon 
them. Who are to take the respective shares of the settlors who are still 
living, cannot be determined until after their respective deaths. 

As to the cross-objections made on behalf of the plaintiff, (His Lordship 
then gave directions in accordance with the above decision as to the payment 
of the shares of certain of the signatories who had died, as to which questions 
had been raised by the cross-objections, and continued :->) 

The appeal must for these reasons be allowed, as also the cross-objections 

3 and 4 above referred to. In this respect the decree will be confirmed. 

[870] The sale of the bstate cannot under the above ctroumstances at 
once take place. 

The debts mentioned in Schedule No. 5 should be paid at once.' 

The parties can draw up a decree, and if they cannot agtM, the minutes 
can be spoken to. Costs out of estate to all parties. 

Appeal aUowad. 

Attorneys for the Appellants :'~Me8ar8. Boughton attd Bym$. 
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Afetorneys for the Beapondents;—Messrs. Crawford and Co .; Messrs. 
Arde$ir, Homatji and Dimka ; Messrs. Wadia and Ohandi; and Messrs. 
Jehangir and 8servo*. 


[ SI Bom. S701 
ORIGINAL CIVIL. 

The 4th December, 1897. 

PRBSEKT: 

Mr. Justice Fulton. 


Pherozsha Postonji Banderia.Plaintiff 

versus 

The Sun Mills, Limited.Defendants.* 


Decree—Rectifying decree — Practice — Procedure. 

By a written agreement the defendanta agreed to purohaHe from the plaintiff certain land 
oompriaing 6,380 square yards or thereabouts at the rate of Be. 1-1-G per square yard. The 
sum of Bs. 1,000 was paid on the date of the agreement in part payment of the price. The 
plaintiff sued for speoifio performance of the agreement. The plaint set forth the facts and 
the part payment, and prayed that the defendant might be*ordcred specifically to perform 
the agreement and to pay to the plaintiff the balance of the purchase-money, vu., the sum 
of Bs. 4,476. On the 9th September 1897, judgment was given for the plaintiff ordering 
“ speoifio performance as prayed and costs.” The decree was accordingly drawn up in terms 
of the prayer of the plaint. It was afterwards discovered that the sum mentioned in the 
prayer fvw. Bs. 4,476), and inserted in the decree, was incorrect and ought to have been 
Bs. 4,775, the latter being the real balance due at the rate mentioned in the agreement after 
dednotidg the Bs, 1,000 ^id as earnest. On 6th November 1697, the plaintiff gave notice 
of motion to rectify the decree by altering the figure Bs. 4,476 to Bs. 4,776. On motion to 
reotify the deorea, 

Held that the decree should bo rectified. 

Application to rectify the decree passed on the 9th September 1897. 

[871] The suit was for the specific performance of an agreement dated the 
17th July 1896, whereby the defendants agreed to purchase from the plaintiff a 
certain piece of land situate at Byoulla in Bombay. 

The material part of the agreement was as follows;— 

“I, Pberomba Postonji Bnnderia, agree to sell and wo. The Bun Mills, Limited, agree to 
pucehaee, the hereditaments described in the schedule hereto and the inheritance thereof in 
fee simple in possession at the rate of one rupee one anna and six pies per square yard. 

S. The putohasers have this day paid rupees one thousand to the vendors as earnest 
and in part payment of the purchase-money." 

The sohednls referred to was as follows:— 

“ All that pieoe or paroel of Government land or ground situate, lying and being on the 
Ferguson Bead without the Fort of Bombay in the oocupation of the vendor's tenants con¬ 
taining by admeasurement (6,380) five thousand two hundred and eighty square yards or 

• Suit No. 236 of 1897. ’ 
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thareaboats, registered ia the books ot the OoUector of Land Bevenae under Oolleotor’s 6^ 
Nos. 654, 690 and Golleotor’s new No. 12684 and bounded as follows, &o., Sie.” 

The plaint set forth the facts and prayed as follows:— 

“(o) That the defendant company may he decreed specifically to perform 
the said contract of the 17th July 1896, and to pay to the plaintiff the balance 
of the said purchase-money, viz., the sum of Be. 4,475.” 

The suit was duly heard, and on the 9th September 1897, judgment was 
given for the plaintiff ordering “ specific performance as prayed, and coats.” 
The decree was accordingly drawn up in the terms of the prayer of the plaint. 

It was subsequently discovered that the sum mentioned in the prayer of 
the plaint {viz. Bs. 4,475) and inserted in the decree was incorrect, and ought 
to have been Bs. 4,775, the latter being the real balance of purchase-money 
due to the plaintiff under the contract for 5,280 square yards at the rate of 
Be. 1*1-6 per square yard after deducting Bs. 1,000 paid as earnest. 

On the 4th October 1897, the plaintiff’s solicitors wrote to the solicitors 
of the defendants ;— 

"On examining the decree herein, we observe that the decree directs the defendant to 
specifically perform the contract and to pay to the plaintiff Be. 4,475 as the balance of the 
purchase-money. 

1872] “ We have, however, discovered that the amount of balance of purchase-money 
mentioned in the decree is not correct. The correct figure is Bs. 4,775 as follows 5,280 
square yards at Be. 1 -1-6 per square yard, amounts to Bs. .5,775, and deducting Bs. 1,000 paid 
as earnest-money the balance is Bs. 4,775 and not Bs. 4,475. We find that the figure 4,475 
was oopied in prayer A of the plaint by a clerical error and from the plaint it has found its 
way into the decree. 

“We, therefore, propose to apply to Mr. Justice FUTjTON in chambers to correct the 
mistake and request you will lot us know if you will consent to such correction being made, 

" An early reply is requested,” 

“ Yours truly, 

“ LITTIiE & Co." 

The defendants’ solicitors replied by a letter of 4th November 1897 : — 

“ We are in receipt of your letter about the decree. 

“ Your client asked for a decree for a specified sum and has got it. If he had asked for 
more we would have considered the matter. Our instructions are to oppose any application 
you may make in the matter. 

" Yours truly, 

“ HlRAIiAL, MULLA AND MULDA.” 

On the 6th November 1897, the plaintiff’s solicitoreL gave notice that they 
would move to rectify the decree by altering the figures Bs. 4,475 to Bs. 4,775. 

Anderson, for the Plaintiff:—We seek to rectify merely a clerical error. 
It is not disputed that the land we sold was 5,280 square yards in extent, or 
that the rate at which it was sold was Be. 1-1-6. That was the contract 
between the parties. The decree ordered specific performance of that contract, 
and we are entitled to the sum we now ask for, although by mistake we inserted 
a smaller sum in the plaint. We are willing to have the land measured. 
Counsel referred to the Annual Practice for 1895, p. 596; Barker v. Purvis, 
56 |j. T. Bep., 131; In re Taylor's Estate, 22 Cb. D., 495 at p. 603. 

Starling, for the Defendant:—The decree is in accordance with the plaint. 
The plaint cannot be amended after decree. What is really sought is a review of 
judgment, but that is barred by limitation, and it is doubtful if a judgment eac 
be reviewed which involves an amendment of the plaint. I am not instructed to 
[878] admit that 5,280 square yards were sold. What was really sold was land 
bounded as described in the schedule, believed to be about 5,280 yards. The 
plaintiff’s own figures must be accepted, and he cannot now alter them. 
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^ Fulton, J. This suit was brought by the plaintiff for speoifio perform¬ 
ance of a contract by the defendants for the purchase of a piece of land. 

The plaint referred to the agreenaent of the 17th July 1896, of which a 
copy was annexed. It recited that the plaintiff bad receive^ Bs. 1 J)00 liy way 
of earnest-money and in part payment of the purchase-money and after stating 
that the defendants had neglected and refused to carry out the contract, praved 
that they might be decreed specifically to perform the said contract of the l7th 
July 1896, and to pay to the plaintiff the balance of the said purchase-money, 
via., the sum of Bs. 4,475. 

The contract contained an agreement by the defendants to purchase at e 
rate of Be. 1-1-6 per square yard land within certain specified boundaries 
containing by admeasurement 5,280 square yards or thereabouts. 

At the hearing objections were taken to the plaintiff’s title, but no 
question was raised as to the area of the land or the amount of the balance due. 

On the 9th September, judgment was given for the plaintiff. The judg¬ 
ment delivered was oral, and the note in my uote-book was as follows:— 

*' Decree for specific performance as prayed, and costs.” 

On this the decree was drawn up in the terms of the prayer of the plaint. 

The plaintiff has now moved fo amend the decree by substituting Bs. 4,775 
for Bs. 4,475. The reasons for this amendment are contained in his solicitors’ 
letter to the solicitors of the defendants dated the 4th October. It is obvious 
that assuming the area of the land to be 6,280 square yards the balance due to 
the plaintiff is Bs. 4,775, and the item of Bs. 4,475 was entered in the plaint 
through a clerical error. 

[374] In argument it was not alleged that the land was less than 5,280 
square yards, though no admission was made as to its real area. The objec¬ 
tions to the proposed amendment are of a technical nature. It was said that 
there was no error in the decree, which was according to the judgment and 
swarded the plaintiff all he asked for in the plaint. If the judgment was 
wrong, a review, it was urged, ought to have been applied for; but it was clear 
that the error, if any, was in the plaint itself! 

The argument, I think, is not quite sound. The essential part of the 
judgment was that the defendant was specifically to perform his contract; and 
it is clear that, if the decree contains mention of a sum of rupees the payment 
of which will not amount to performance of the contract, it^does not correctly 
represent the intention of the judgment. It seems to me to be of little conse¬ 
quence that the error arose from the plaintiff’s own mistake in bis plaint. A 
perusal of the contract which is referred to in the plaint shows that the prayer 
for the speoifio performance and the pr.'tyer for payment of Bs. 4,475 are incon¬ 
sistent. Similarly, the decree is inconsistent, and the portion of it directing 
payment of Bs. 4,475 is at variance with the judgment directing specific 
performance of the contract. 

The case seems to me to bo somewhat analogous to that of Karim 
Mahomed v. Rajooma, I. L. B., 12 Bom., 174, and in the circumstances, I think, 
the plaintiff has taken the proper course in moving fur a correction of the 
decree. After all, procedure is merely subservient justice, and to the present 
case, I think, 1 may appropriately apply the words of Lindley, L.J., quoted by 
Sir G. SaROBNT : “ If an order as passed and entered does not express the real 

order of tlie Court, it would, as it appears to me, be shocking to say that the 
party aggrieved cannot come here to have the record set right. In re Swire ; 
MelUyr v. Sunre, 30 Ch, D., 239, at jj. 246.” 

10 BOW.—101 80,1 
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In the present ease there can be no question that my intention was to 
direct specific performance and that is the intention which must be given effect 
to by the decree. The prayer in the plaint for payment of Its. 4.475 was really 
superfluous, and so was the direction in the decree to pay that precise sum. 

[878] T^he contract binds the defendants to pay for the land at the nte 
of Be. 1*1*6 per square yard and the decree must be amended by striking out 
the words “ the sum of Bs. 4,475 being " in the last line of the first page of 
the decree. If the defendant really dispute the amount of the balance due and 
the plaintiff has to come to the Court for execution of the decree, the area will 
have to be measured, doubtless at the risk as to costs of the party who is 
found to be mistaken on the point. 

Looking to the grounds on which the defendants have resisted any amend* 
ment of the decree, and their conduct in reference thereto as shown by the 
correspondence, I think that they must pay the costs of this motion. 

Attorneys for the Plaintiff:—Messrs. LitiU d Go. 

Attorneys for the Defendants:—Messrs. HireUal, MuUa and Mulla. 


ROTES. 

[This was followed in (1909) 5 M. L. B.. 169.1 
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APPELLATE CIVIL. 


The 31st July, IH96. 

Present; 

Sir C. Farban, Kt., Chief Justice, and Mm. Justice Hoskino. 

Sari and others.(Original Plaintiffs) Appellants 

versus 

Motiram Mabadu and others.(Original Defendants) Bespondents.* 


Mortgage—Rights of mortgagor and mortgagee—Stipulation postponing the 
mortgagor’s right to redeem beyond ike time when the mortgagee can 
require payment of the mortgage-debt — Redemption. 

A stipulation postponing the mortgagor's right to redeem beyond the time when the 
mortgagee oan call in his money is inoperative. 

Sayad Abdid Hah v, Qviam I. L. R., 90 Boa., 677, followed. 

Second appeal from the decision of L. G. Fernandes, First CImb Subordinate 
Judge of Thana with appellate powers, reversing the decree of Bao Saheb 
O. A. Bhat, Subordinate Judge of Mahad. 

Suit for redemption. The plaintiffs alleged that they had mortgaged the 
land in question by deed, dated 5tb December 1882, for five years to the 
defendants' father (deceased) for Bs. 300; that in December 1893. they offered 
to redeem the lands, but the defend* [876] ants replied that the term fixed was 
fifty years and not five. The plaintiffs alleged that the mortgagee in collusion 
with the writer of the deed bad fraudulently inserted the words fifty years in 
the deed. 
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The deed contained the following danse binding the mortgagors to pay off 
the mortgage-debt whenever the mortgagee shonld demand it:— 

“Should yon (mortgagee) for any reason not wish to carry on the management of the 
mortgaged froperty, then either before tha time or thereafter (that ie^to say whenever yon 
may demand yoot money) I will pay ofl the whole amount according to the above agreement. 
Should I not pay the same, you ace to recover the same in full from the mortgaged property.” 

The defendants pleaded that the mortgage term was fifty years and that 
the suit was premature. 

The Subordinate Judge found '-■hat the term fixed in the deed was five 
years and not fifty. He, therefore, directed the plaintiffs to redeem the lands 
on payment of Bs. 450 to the defendants. 

On appeal by the defendants, the Judge reversed the decree, holding that 
the plaintiffs were not entitled to redeem, the term for redemption fixed in the 
mortgage being fifty years. 

The plaintiffs preferred a second appeal. 

KaUibhai Lallubhai, for the Appellants (Plaintiffs) :—The conditions of 
the mortgage are oppressive and inequitable. The term of fifty years makes 
the trauaaotion virtually a sale. Further, the rights of foreclosure and 
redemption are Aot 30-extensive. Tha mortgagors are left entirely at the mercy 
of the creditor. He is empowered to call in his money at any time either before 
or after the stipulated term, and the mortgagors are not to redeem till be 
makes a demand for the money. Such a transaction cannot stand —Sayad 
Abdul Hah v. Otdovn Zilani, T L. R., 20 Bom., 677. 

Trimbak H. Kotval, for the Respondents (Defendants). 

Farran, C. J. : —The mortgage before us contains the following clause :— 
Should you for any reasou not wish to carry on« the management of the 
mortgaged property, then either before the time or thereafter (that is to say, 
whenever you may demand your [377] money) 1 will pay off the whole amount 
according to the above agreement. Should I not pay the same, you are to 
recover the same in full from the mortgaged property " The effect of such a 
stipulation has been considered in Sayad Abdul Hah v. Otdam Zilani, I. L. 
R., 20 Bom., 677, and it has been there held that the stipulation postponing 
the mortgagor’s right to redeem beyond the time when the mortgagee can call 
in his money is inoperative. The present case shows the desirability of such 
a rule. What advantage can it possibly be to the ladies here that they should 
be able to redeem after fifty years and remain all that tinse liable to pay the 
mortgage-money whenever it may please the mortgagee to demand it. 

As the appeal before the Subordinate Judge, First Class, A. P., was beard 
ex parte, his attention was not called to the above ruling. No reasons have 
been assigned before us why we should not follow it. We consider, therefore, 
that we are bound to do so. 

We must reverse the decree of the Subordinate .Judge and remand the 
appeal that he may take the accounts and allow plaintiffs to redeem on the 
usual terms. Costs, costs in the cause. 

Decree reversed and ease remanded. 


NOTES. 

c Bee also (1904) 36 AU.. 479.] 
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APPELLATE CIVIL. 
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‘ The 6th Augwt, 1696. 

Present: 

Sir C. Farban, Kt., Chief .Justice, and Mb. Justice Parsons. 

Balvant Ganesh Oze.(Original Plaintiff) Appellant 

vereus 

The Seoretary of State for India in Council.(Original Defendant) 

^ Bespondent.* 


Irrigation Act (Bom. Act VII of 1679), Sec. —Revenue Jurisdiction Act 
{X of 1676), See. 4 (6)J— Water-rate — Incidenee—Land revenue — 
Canal water—Pereolation of the water —Opinion of the canal 
officer—Civil Courts — Jurisdiction. 

Where water-rate is levied under seotion 48 of the Irrigation Act (Bom. Act VII of 1679), 
the question as to the jnrisdiction of civil Courts in a suit for the [6761 determination of the 
legality or otherwise of such levy, depends upon whether the incidence of the rate ie 
authorised by the provisions of the seotion. Under it, the condition precedent to levying the 
rate is not the fact ascertained by evidence whether the water in dispute has percolated from 
the canal, but the opinion of the canal officer that it has so percolated, he and not the civil 
Court being madp the judge of such perooUtioii for the purposes of the Act. 

Such water-rate falls within the denomination of land revenue. 

Appeal from decision of' W. H. Crowe, Distriot Judge of Poona. 

Suit to reoover Bs. 115*3-0 paid by the plaintiff under protest as water- 
rate levied on bim for two years (18S9-90, 1B90-91) and for an injunction 
restraining Government from levying such rate for the future. 

The plaintiff was the owner of certain land in the Poona District, near which 
was a nala. Across this nala the plaintiff had built a dam in order to collect 
the water flowing from the hills which he conducted to his land by a channel 
constructed by himself and used for the purpose of irrigating his crops. The 
water flowed from the nala to the land by gravitation. 

* * AyyvM, Hu. M ut iSVd. 

tSectiiou 48 of the Irrigatiou Act (Bom. Act VII of 1879):— 

48. If it shall appear to a canal officer duly euipowertd to enforce the provisions of this 
section, that any cultivated land within two hundred yards of any canal receives, by 
percolation or leakage from such canal, an advantage equivalent to that which would be 
given by a direct supply of canal water for irrigation, 

or that any cultivated land, wherever situate, derives by a surface flow, or by means of 
a well sunk within two hundreds yards of any canal after the admission of water into such 
canal a supply of water which has percolated or leaked from such canal, 

he may charge on such laud a water-rate not exceeding that which would ordinarily 
have been ciharged for a similar direct supply to land similarly cultivated. 

For the purposes of this Act, land charged under this seotion shall be deemed to be land 
irrigated from a canal. 

i Seotion 4 {b) of the Revenue Jurisdiction Act (Act X of 1878) 

4. Subject to the exceptions hereinafter appearing, no civil Court shall ezeroiae 
jurisdiction as to any of the following matters:— 

(6) objections— 

to the amount or incidence of any assessment of land revenue authorised by Sovem* 
ment, or 

to the mode of assessment, or to the principle on which such assessment is fixed, or 

# # # • 
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The plaietiff's land was at some distance from the main branch of the 
Government irrigation canal (the Mntha Bight Bank [879] Canal), but was 
about 200 yards distant from its nearest distributing channel. 

Tbe plaintiff complained that he had been charged water-rate under section 
46 of the Irrigation Act (Bom. Act VII of 1879), on tbe ground that thenalo 
and his land were supplied with water which percolated from the said canal. He 
denied that this was the case, and he alleged that tbe water-rate was, there¬ 
fore, improperly levied upon him. He prayed that the defendant should be 
ordered to repay tbe sumtBs. 115-3 0) for two years which he (the plaintiff) 
had paid under protest, and that an .'njunction should be granted restraining 
the defendant from levying it. The suit was hied on 12th September 1893. 

Tbe defendant pleaded that as the plaintiff had paid tbe money on the 25th 
July 1891, the suit was barred by limitation under article IG*" of Schedule II 
of the Limitation Act (XV of 1H77); that the Court had no jurisdiction to 
entertain the suit under section 4 (3) of the Bevenue Jurisdiction Act (X of 
1876); that the water taken by the plaintiff from the nala was water which 
came from the irrigation canal, which was onh 200 yards from the plaintiff’s 
land, and that section 48 of the Irrigation Act applied. 

The District Judge of Poona dismissed the suit. He held that he had no 
jurisdiction to entertain it, but on the merits he held that the nala was supplied 
by water which percolated from tbe canal, and that section 48 of the Irrigation 
Act applied. As tu the claim of Bs. 115-3-0, be held that it was barred 
by limitation. 

The plaintiff appealed. 

Jnverarity (with bhivram V. Bhandarkar), for the Appellant (Plaintiff) :— 
Tbe .fudge held that he bad no jurisdiction to entertain tbe suit and he decided 
it against ns also on the merits. We contend that the nala does not get 
water by percolation from the canal, and supposing tlmt it dues, still we would 
not be liable to pay assessment under the Irrigation Act lor taking water from 
tbe nala. When water is collected by a dam in a nala, and when it is thence 
carried by some artificial means, it ceases to be “ surface flow.*' 

Bao 8ahob Vasudev J. Kirtikar (Government Pleader) for tbe Bespondent 
(Defendant); —Civil Courts have no juriEdiction to [380] entertain a suit like 
tbe present under section 4 of the Bevenue Jurisdiction Act (Act X of 1876). 
In the present case the rate was authorized by Government. 

IFaBRaN, C. J. :—The question is whether the rate was authorized.! 

We submit that it was— Wamati v. Collector of Poona, P. J., 1892, p. 21. 

At this stage of the hearing the Court framed the following issue, and 
sent it hack to the Judge for his finding:— 

“Did the water flow directly by gravitation from tbe dammed up nala 
through a channel on to tbe plaintiff’s land, or was it raised from the nala by 
artificial means and so caused to flow by a channel on to the land of 
tbe plaintiff ? ’’ 

The finding of the Judge was that the water flowed directly by gravita¬ 
tion from the dammed up nala through a channel on to the plaintifl’s land. 


• i Art. 16 


Description of suit. 

Period ^oMimita- from which period begins to run 

Against GoveroineDt i.o recover 
money paid under protest in satis¬ 
faction of a claim made by the re- 

One year. 

When tbe payment is made.] 


venue authorities on acouunt of 
arrears of revenue or on account of 
jlwiandB recoverable as BHoh arrears. 






I.L.R. 22 Bom 381 


BAliVANl GANESH 02B V. 


Branson (with Shtvram F. Bhandarkar) for the Appellant (Plaintiff): —It 
waH urged that there is percolation going on, but it is impossible to say whether 
the percolation is from the canal or the field channel. The defendant must 
show that the water in the nala is the percolated water from the canal and the 
field channel and'from no other source. If the nala contains water from' any 
other source, then the levy of assessment from us would be illegal. The water 
is first collected in the nala by a dam and then we take it to our field by out* 
ting a channel. Under these circumstances it is impossible to uphold the levy 
of water-rate under section 48 of the Irrigation Act. That section relates to a 
direct surface flow of water which has leaked or percolated. 

We have produced affidavits to show that the water does not percolate. 

Bao Saheb Vasude.v J. Ktrtikar (Government Pleader), for the Bespondent 
(Defendant). 

Favran, C. J. :—This is an appeal from the decree of the District Judge 
of Poona. The circumstances under which it is brought are these. The plain* 
tiff is the owner or occupant of Survey No. 24 in the village of Loni Kalbhar. 
A nala from the [381] hills lying to the south of Loni passes close to the field. 
The plaintiff has constructed a dam across this nala behind which water 
collects. Thence it is led by means of a channel constructed by the plaintiff 
to the field in question where it is used by 'him for the purpose of irrigating his 
sugarcane crops. The water flows by gravitation only without being raised 
for the purpose from the dammed nala to the field. In respect of the water 
thus reaching the plaintiff’s field the canal officer empowered to enforce the 
provisions of section 48 of “ The Bombay Irrigation Act, 1879 ” has charged 
the plaintiff under that section with a " water-rate not exceeding that which 
would ordinarily have been charged for a similar direct supply ” (from a canal) 

“ to land similarly cultivated." The land of the plaintiff though at a consider¬ 
able distance from the main branch of the Mubha Bight Bank Canal is within 
200 yards of its nearest distributing channel. The distributing channel is, how¬ 
ever, included by the force of section 3 of the Act within the term " canal.” 
The plaintiff’s land is thus brought within 200 yards of the canal. 

The plaintiff filed the present suit on the 12th September 1893, to recover 
the sum of Bs. 115-3-0 paid by him, under protest, to Government on the 25th 
July 1891, as water-rate levied for the years 1889-90 and 1890-91 in respect 
of his above survey number and for a declaration that Government is not 
entitled to demand from him Bs. 57-9-6 per annum on that account and for an 
injunction to restrain Government from levying it in future. 

The main defences raised on behalf of the defendant were (1) that the suit 
was barred by limitation ; (2) that the Court had no jurisdiction to entertain 
the suit under section 4 of Act X of 1876; and (3) that the nala dammed by 
the plaintiff derived the water used by the plaintiff from the field water-courses 
supplied by the canal, the plaintiff’s land being within 200 yards from the 
canal; and that the case fell within the provisions of section 48 of the Act. 

The lower Court has found that the plaintiff’s claim to recover the money 
paid under protest is barred under article 16 of Schedule II of the Limitation 
• Act, but that the claim -for a [882] declaration apd injunction is not time- 
barred. There has been no appeal upon that part of the case, which we do 
not, therefore, further consider. 

The question whether the Court has jurisdiction to entertain the claim 
depends upon the construction and effect of section 4 of Act X of 1876, which 
enacts that “ subject to the exceptions hereinafter appearing no civil Oonrt 
shall exercise jurisdiction as to * * * {b) objections to the 
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amount or incidence of any asscBBrnent of land revenue authorized by QoTern- 
ment or to the mode of aBsessment or to the principle upon which BUch 
asBessment is fixed. &c.” It is not contended before us that the water-rate in 
question is not land revenue, and in Waman v. Ootleetor of Ppona, P. J., 1892, 
p. 21, it has been ruled that it falls within that denomination, and so it appears 
to us that it does. The contention of the plaintiff on this point is that, even 
assuming the water in the ncUa behind the dam to be derived by leakage or 
percolation from the Government canal, the canal officer was not authorized 
to levy a water-rate upon bis land, as the case is not one which falls under the 
provisions of Bombay Act VII of 187£., section 48, which is the only law under 
which such a rate can be levied from him. It is not suggested that indepen¬ 
dently of the Act, Government has authorized or could authorize the levy of 
this water-rate from the plaintiff, nor has Government directed that the water- 
rate should have this particular incidence unless it falls within the scope of 
the section 48. 

Assuming, then, that the rate being autiiorized by section 48 of the Act is 
a rate authorized by Government (as its amount certainly is), the question of 
jurisdiction appears to os to depend upon whether the incidence of the rate 
upon the plainfiiff’s land is authorized by Government, or, in other words, 
by the provisions of section 48. If it can fall witiiin those provisions, or 
within the authorization by Government, the jurisdiction of the civil Courts 
is, it appears to us, ousted. If it does not fall within that authorization, 
or within those provisions, the levy of the rate is illegal, and the jurisdiction 
of the civil Courts is preserved. We proceed, therefore, to consider whether 
the levy [883] of this rate from the plaintiff is authorized by the provisions of 
section 48 of the Bombay Irrigation Act of 1879. 

The plaintiff contends that the water in the nala behind the dam is not 
derived by percolation or leakage from the Government “ canal,'' but comes 
from another source. The District Judge has raised an issue upon that con¬ 
tention, which he has found against the plainfijff and in favour of Government. 
Counsel for the appellant before us was anxious to be allowed to refute that 
finding and asked leave to put in affidavits or to adduce evidence before this 
Court to the effect that the result of the sinking of certain trial pits showed 
clearly, if not conclusively, that the opinion formed by the canal authorities as 
to the source of the water in the nala was erroneous and that it was really filled 
from sources independent of the canal water. We have not*ourselves formed 
an opinion upon this question, nor have we allowed the affidavits to be put in, 
because it appears to os that the authority to levy the rate does not depend 
upon whether the plaintiff’s land is, in the judgment of the civil Court founded 
upon the evidence before it, irrigated with canal water, but depends upon the 
opinion formed on that question by the canal officer. The words of the section 
are :—" If it shall appear to a canal officer -r * cultivated 

laud within 200 yards of any canal receives by iiercolation or leakage from 
such canal an advantage, Ac., or that any cultivated land wherever situate 
receives by a surface flow a supply of water which has percolated or leaked 
from such canal * * he may charge on such land a water-rate not 

exceeding that which would ordinarily have been cnarged for a similar direct 
supply to land similarly cultivated." The condition precedent to leving tho 
rate is not the fact ascertained by evidence whether the water in dispute has 
percolated from the canal, but the opinion of the canal officer that it has so 
percolated. He and not the civil Court is made the judge of such percolation 
for the purposes of the Act. 
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Now io this oasa it has, we ooasider, appeared to the oaoal officer that the 
nala in question is supplied with water in the dry season which has wholly or 
almost wholly leaked or percolated from the canal, and the question only re¬ 
mains whether tl 7 at [884] brings the case within the provisions of section 48 
of the Act. We think that it does. The first part of the section hardly, we 
think, applies to the case. The plaintiff’s land cannot well be said to receive 
by percolation or leakage from the canal an advantage equivalent to that which 
would be given by a direct supply of canal water for irrigation, but the second 
part of the section, in our opinion, applies. The nala ex conoeesis in tbe opinion 
of the canal officer has been filled with a supply of water whioli hag percolated 
or leaked from tbe canal. Tbe plaintiff’s cultivated land derives by a surface 
flow a supply of the water which has so percolated or leaked, and the con¬ 
ditions of the section are thus, we think, fulfilled. It does not seem to us to 
be material whether the reservoir which collects the percolation from the canal 
is a natural reservoir or one artificially formed so long as the water flows 
from it by a surface flow on to the plaintiff’s land. If the plaintiff can show 
that the opinion formed by the canal officer is erroneous, and that tbe nala is 
kept supplied by sources independent of the canal water, bis remedy is to con¬ 
vince the canal authorities of that fact and not by suit in the civil Court. We 
must confirm the decree appealed from with costs. 

Decree confirmed. 
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The 6th August, 1896. 

Present: 

Mr. Jcstige Banade and Mr. Justice Hoskino. 

Vasudevacharya and others.(Original Plaintiffs) Appellants 

versus 

The Municipality of Sholapur.(Original Defendants) Bespondents. * 


Municipality—District Municipal Act {Bom. Act XXVI of 1850)—The Dis¬ 
trict Municipal Act {Bom. Act VI of 187‘S), .See. 14^, rules framed under — 
Rule I6l—Rule not mandatory but only permissive—Gonlraot Act {IX of 
lk72), See. i66—Suit for damages and injunction restraining muni¬ 
cipality from stopping water-supply—Right to sue in civil Courts. 

The plaintifie having sued the Manioipality of Sholapur for damages and for an injunc¬ 
tion restraining the mnnicipality from stopping the supply of water to their house, the 

* Second Appeal, No. 246 of 1696. 

t Section 14 of tbe District Municipal Act (Bom. Act VI of 1873):— 

14. Clause 1 .—It shall be tbe duty of every municipality, as soon after their oonstitn- 
tion as conveniently may be, to prepare rules, .and afterwards from time to time repeal, alter 
or amend the same as occasion may require, regulating tbe nature and action of the municipal 
executive administration : 

Provided that no rule shall have efleot until tbe same shall have been approved by the 
Oovernot in Council. 

All rules when so approved shall, until altered or rescinded under the same anthoritieB, 
have the same force as if they had been inserted in this Act. 

t Buie 16:— 

16, Parties dissatisfied with a decision of tbe managing committee or of any snb- 
oommittee appointed under section l.of these rules.may prefer an appeal to the mnni¬ 

cipality whose decision shall be final. 
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fint Court allowed tb« olaimi but the Judge in appeal di8>|,18B]mtB8ed the suit, holding 
that it was premature, and that the plaintiffs had no right to sue the munioipalitj 
lor damages under Buie 16 of the Rules framed by the municipality under seotiou 14 of the 
District Municipal Act (Bom. Act VI of 187S), that rule providing that “ parties dissatisfied 
with a decision of the managing committee or of any sub-committee • may prefer an appeal 
to the municipality whose decision shall be final.” 

Held, reversing the decree, that the rule must be construed as permissive and not manda¬ 
tory. It referred to departmental procedure only and did not debar the institution of the 
civil suit. 

Second APPEAL from the dedisiou of Q. Jacob, District Judge of Sholepar- 
Bijapur, reversing the decree of Bao Saheb Ramchandra Vyankatesh Patki, 
Joint Subordinate Judge of Sholapur. 

The plaintiffs sued the defendants for an injonotion restraining them from 
stooping the supply of water to the plaintiff's house and for damages, alleging 
that the defendants had illegally and of malice stopped the supply of water 
through the pipe in their house. 

The defendants pleaded that they had a right under the District Municipal 
Act (Bom. Act Vi of 1873) to stop the supply of water, and that the damages 
claimed were excessive. 

The Subordinate Judge found that the defendants were not entitled to 
stop the water-supply under the District Municipal Act or under the rules 
framed under the .4ct. He, tlierefore, allowed the claim with further damages 
from the date of suit to he determined in execution proceedings. 

On appeal by the defendants the Judge reversed the decree and dismissed 
the suit. The following is an extract from his judgment:— 

Buie XVI of the Rules framed under the Act and sanotionod by Oovprnmcnt in Resolu¬ 
tion No. 3630 of the '28th December 1874, provides that “ parties [886] dissatisfied with a 
deoision of the managing committee or of any sub-committec appointed under bootion 1 of 
these rules may prefer an appeal to the municipality whoso decision shall be final.” 

The plaintiffs did not avail themselves of this remedy. Following the decision in 
Sakharam v. Chairman of the Municipality of Kalyan, 7 Boni. H. C. Rep. (A.C.J ), 83, I 
must, therefore, hold that the plaintiffs’ suit was premature, nr in other w.-irds that they 
had no right to sue the municipality for damages 

The plaintiffs preferred a second appeal. 

Oangaram U. Bele. for the Appellants (Plaintiffs):—The deoision relied on 
hy the Judge is not applicable. That deoision was passed upder the old District 
Municipal Act (Bom. Act XXVI of 1850), while the Act now in force is Bombay 
Act VI of 1873. Further, clause (1) of Rule VI of the Rules framed under the 
Act of 1850 made it compulsory upon an aggrieved party to complain to the 
municipality because it laid down that all complaints against the municipality 
shall be addressed in the first instance to the Municipal Commissioner. 
According to Rule 16 of the Rules framed by the municipality under the Act 
it was not obligatory on us to lodge a complaint to the municipality, the word 
used in it being may and not shall. If we had gone to the municipality we would 
have been debarred from seeking a remedy in the civil Court,as thn rule makes 
the decision of the municipality final. • O 

Ran Sabeh Vasudev J. KirUkar (Government Pleader), for the Respondent 
(Defendant):—The word may in Rule 16 should be construed to mean must, 
because the latter part of the rule lays dowu that the deoision of the munici¬ 
pality shall be final. If it be left open to parties to seek redress either by 
resorting to a civil Court or to the municipality, then the parties would naturally 
seek their remedy by a suit, and then the clause as to the finality of the 
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decision of the municipality would be a deaid letter. It has been held thatthv 
word may occurring in section 266 of the Contract Act means mat — Pro$ad 
Dots Mtdlieh v. Rutiick Loll MuUik, I. Zi. B., 7 Oal., 167 : Delhi and London 
Bank, Limited v. Orchard, I. L. B., 8 Cal., 47. 

[887] Ranad'o, J.:—The Pistrict Judge has in this case reversed the decree 
of the Court of First Instance, and dismissed appellants’ suit against the 
respondent, the Municipality of Sholapur, on the ground that the suit was not 
maintainable, as the appellants had not complied with the provision of Buie 16. 
which directs that '* parties dissatisfied with the. decision of the managing 
committee or any other Bub*oommittee may appeal to the municipality whose 
decision shall be final.” He relied upon the authority of Sakharam v. Chairman 
of the Munteipality of Kalyan, 7 Bom. H. C. Bep., 33. 

It was, however, contended before os that that decision bad reference to 
the rules made under Act XXVI of 1860, while the rule in dispute is one of a 
set of rules framed under section 14 of Act VI of 1873. It was further pointed 
out that while clause 1 of the former set of roles directed that" all complaints 
against the municipality ehall in the first instance be addressed to the 
Municipal Commissioners,” Buie 16 framed under the latter Act was not 
mandatory, but only permissive, as it used the word '* may ” in place of the 
old word " shall.” The respondent's pleader urged, on the other hand, that 
the word “ may ” in the new set of rules should be construed as though it 
meant “shall,” and referred to the decisions passed upon section 365'of the 
Contract Act, where a similar construction had been placed upon the word 
“ may ” as being intended to be mandatory, and not permissive only. 

There can be no doubt that, under certain circumstances, such constructions 
have been placed on the word “ may.” Maxwell on the Interpretation of 
Statutes discusses this subject at some length, and his remarks show that 
Courts in England have no doubt held that where a Statute confers an authority 
to do an act which the public interests demand, the directory, permissive, or 
enabling words used in it must be construed as imperative, unless there be 
special grounds for a contrary construction. Special consideration, however, 
may show that the permissive words used were intended to confer a discre¬ 
tionary power only. The question thus resolves itself into one of giving effect 
to the intentions of the Legislature. 

[ 888 ] In the present case, it may be noted that the dispute relates to the 
interpretation of a rule made by the municipality itself, and liable to be altered 
by it, and not to an. Act of the Legislature. Further, reading Buies 16.16,17 
together, it will be seen that while in Buie 15. which relates to complaints 
against servants, the words used are that such complaints shall in the first 
instance be addressed to the managing committee, and in Buie 17 it is provided 
that appeals in respect of orders under section 38 shall lie to the President, 
whose decision shall be final it is only in Buie 16 that the permissive “ may ” 
is used, though it is provided that the decision of the municipality shall be final. 
The respondent’s pleader laid some stress upon the use of these last words- 
It appears to us, however, that by themselves they are not sufiBcient to take 
away the permissive character of the rule when it is read side by side with 
the preceding and succeediifg rules. Under the old rules, an appeal was 
permitted from the decision of the municipality to the Collector, and in oases 
of doubt the matter could be taken to the Police Commissioner, whose decision 
was declared to be final. This appeal to the Collector and Police Commissioner 
was taken away in the new set of rules, as the new Act contained an express 
provision permitting parties who had complaints against the municipality or 
its officers to bring civil suits after giving doe notiee.' This notice afforied 
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opportunity to tbe monieipality to remove all cause for complaint if it were 
inclined to do ao. The intention of the Lagialature being thus plainly mani¬ 
fested, it is clear that the rules must be construed in consonance with the 
same, and Buie 16 must be construed as permissive, and not mandatory. It 
refers to departmental procedure only, and does not debar the institution of 
tbe civil suit. 

For these reasons, tbe decree of the lower Court must be reversed, and tbe 
case remanded for trial on the other issues, and 6nal disposal on the merits. 
Costs of this appeal on the respondent, and other costs to abide by the 6nal 
result. 

Decree reversed a?td case remanded. 


[889] FCLL BENCH. 

APPELLATE CIVIL. 

The 18th August, 1896. 

• . Present : 

SiB C. Faeban, Kt., Chief Justice, Mr. Justice Parsons, and 

Mr. Justice Hosking. 

Naravan Sheshgiri Psi.(Original Defendant No. 2) Appellant 

versus 

Parshotam Sheshgiri and others....*..(Original Plaintiff and Defendants 

Nos. 1 and .3) Respondents.** 

Landlord and tenant— Mulgeni lease—Forfeiture not followed by sale—Land 

Revenue Code {Horn, Act V of Sees 67 and 153 — Construction. 

A declaration of forfeiture, under eeotion 153 df the Land Revenue Code (Bom. Act V 
of 1879), of the intcreste of a lessee bolding under a permanent lease, not followed by a sale, 
but by an order trausferriug possession of the bohiing to tbe leosor under section 57, has not 
the effect of defeating prior incumbrauoeh created by tbe lessee in favour of third persons. 

Appeal under section 15 of the Amended Letters Patent, 1865, from the deci¬ 
sion of a Division Bench consisting of Jakdine and Ranaok, J.T,, in Second 
Appeal No. 890 of 1893. 

The facts of this case aro as follows;— 

On the 28th October 1880, the father of Narayan (defendant No. 2) granted 
a mulgeni lease of certain land to Nagappa (defendant No. 1), the rent reserved 
being Bs. 29 per annum. On the 4th of September 18K8, Nagappa (defendant 
No. 1) mortgaged his interest in the land to the plaintiff. Subsequently 
bhe rent payable by defendant Nagappa under the lease Having fallen into 
arrear, Narayan (defendant No. 2) applied to the Collector under section 86 
of the Bombay Land Revenue Code (Bom. Act.V of 1879) for assistance to 
recover the arrears. The Assistant Collector after holding the inquiry directed 
by section 87, passed an order giving the required assistance to Narayan (defend¬ 
ant No. 2) as the superior bolder, and declared the mulgeni right of Nagappa 
(defendant No. t) in tbe land to be forfeited, putting the second defendant 
Narayan at tbe same time in possession of tbe lAnd. 

• Appeal Vt'i. 36 of 1895 under tba Letter* Patoat. 
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Tbe third defendant Dalla took prooeedinge before the Bevenne authorities 
to have the order restoring the property to Narayan [890] set aside. These 
proceedings resulted in the original order of the AasistantCoUector being upheld. 

The plaintiff as mortgagee filed the present suit to recover the amount due 
under his mortgage of the 4th September 1888, against Nagappa (defendant 
No. 1) personally and by the sale of his interest in tbe mortgaged land. 

The lessor Narayan was joined as defendant No. 2, because he denied 
Nagappa’s (defendant No. I's) right to tiie land mortgaged. Defendant No. 3 
was joined, because be had parch ised the right of Nagappa (defendant No. 1) 
from the Avenue authorities. 

Narayan (defendant No. 2) pleaded (inter alia) that the suit would not lie 
as far as the land was Ovincerned, as the luorbgaged holding had been forfeited 
and possession thereof given to him under a decree of the Revenue Court. 

The First Class Subordinate Judge at Karwar held that Nagappa (defend¬ 
ant No. 1) had forfeited his interest in the land under the mulgeni lease and 
he awarded tbe plaintiff's claim to recover his mortgage-debt from Nagappa 
(deiendant No. 1) personally and by sale of his interest in tbe land, if he had 
any, apart from his forfeited mulgeni riglit. 

In appeal the District Judge of Katiara .amended this decree by declaring 
that the sale of such interest us Nagappa (defendant No. 1) may have in the 
land, shunld confer on the purohasei the right to hold the land as a mulgeni 
tenant of Narayan (defendant No. 2) under the lease of 28th October 1880. 

Narayan (defendant No. 2) preferred a second appeal to tbe High Court. 

Oanpat Sadashiv Hao, for the Appellant (Defendant No. 2). 

1895, July 17. Ranade, J. ; —Tliequestion ativsue in this case is whether 
a declaration oi forfeiture, under section 153 of Bom. Act V of 1879, of the 
interests of a lessee bolding under a mulgeni (permanent) lease, not followed by 
a sale, but by an order transferring possession of tlie bolding to the lessor nnder 
section 57, has the effect of deteating prior incumbranoes created by tbe lessee 
in favour of third parties, such as that claimed by the mortgagee-appellant 
before us. In disposing of this question, the analogies [391] furnished by tbe 
Englisii law of landlord and tenant can prove of little help; for, as was observ¬ 
ed ID Nagardas v. Han Damii, F. J. for 1891, p. 133, tbe relations between an 
Indian zamindar and rayat aiu nut generally the same as those between the 
Englisii landlord and tenant. This caution was inculcated in regard to tlie 
English law about forfeiture In Saltyappa v. Mahadevamma, F. J. lor 1892, 
p. 353, the same observation is made in regard to tbe doctrine of waiver, and 
in Uamjt v. Innayak, F. J. for 1H93, p. 491, in respect of the right of re-entry 
CD alienation. 

The old native law of t>ie country was peculiarly favourable to permanent 
tenants such as mirasdars, with whom mulgenidar lessees may well be 
and have been classed. Even in respect of State dues, a mirasdar never perma¬ 
nently forfeited his interest by reason of default in tbe payment of assessment. 
His land might be attached and transferred to tbe temporary oooupation of 
another, but he could claim it back on payment of all arrears at any time on his 
return to the village. The ihoident of foi feiture might of course be attached as a 
condition in a private lease, but there is nothing in the evidence before us to 
show that the mulgeni lease in the present case contained such a condition. 
Tbe lessor applied under section 86 for help to tbe Collector to recover his rent, 
which in this case exceeded the assessment of the land, and tbe Bevenue 
authorities thereupon made a deplaratiou of forfeiture under section 16Si and 
soon after transferred possession tof the land to the lessor nnder section 67. We 
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have thus to see how far these orders of the Beveoae authorities affected the 
prior mortgage incumbranoe created by the lessee. The appellant's pleader relied 
chiefly on the analogy of a declaration nf forfeiture for Government dues. The 
Land fievenue Code, however, makes a clear distinction betwe^en State dues and 
private dues, and though under section 86 the Beveuue authorities are empowered 
to give help on the application of superior holders to recover the arrears of rent 
or revenue due to them, by the use of the precautionary and other measures laid 
down in Chapter XI for the recovery of State dues, there is an express reserva¬ 
tion in section 86 excluding the operation of section 137, which secures to State 
dues a priority (892^ over all other claims. This distinction between State 
dues and private claims has been recognized judicially in Hatanii v. Sakharam, 
P. J. for 1884, p. 68; Narayan v. Vttkal, P. J. for 1893, p. 191,^nd Sato v. 
Sarvotamrao, tbid, 251. We must, therefore, carefully consider sections 66,57, 
80, 81,'86, 137,153 of the Land Revenue Code to see how far the orders passed 
by tbe Revenue authorities in this case under sections 153 and 57 had the effect 
of destroying all prior incumbrances created by the permanent lessee. 

Apart from positive law, it is obvious that a person can only forfeit such 
interest as he has in his land at tiie time of bis default in payment, and it 
would not be equitable to antedate the effect of the forfeiture so as lo defeat 
prior incumbrances, especially under a system of land-law which declares that a 
permanent tenant’s interest is both heritable and transferable. 

Turning next to positive law, it appears that, under section 86, the superior 
holders are entitled to assistance in the shape oi tbe use of precauliunary and 
other measures for the recovery of rent or revenue, under toe same rules, and 
in the same manner as is prescribed by (Jhapier XJ for the realization of 
Government land revenue. Section 153 lays down the precautionary and 
other measures referred to in this Chapter XI, and it empowers the Collector to 
declare the occupancy or alienated holding, in respect of which an arrear ol 
land revenue is due, to be forfeited to Government, and to sell orotheiwise 
dispose of tbe same under sections 56 and 57 of the Land Revenue Code. 
Under section 56, the non-payment of laud revenue dues makes an 
occupancy or alienated holding liable to forfeiture. Two courses are open 
to the Collector alter such a liability has accrued. He may levy the arrears 
due by u. sale of the occupancy or holding, or he may otherwise dispose of 
such occupancy, &c., under rules or orders made under section 214. When a 
sale takes place, section 56 lays down that the property sold will be freed 
from all tenures, lucumbiauces and rights created by the occupant or holder. 
Under section 57, fhe Collector may, on such forfeiture, take immediate 
possession, and dispose of the same by placing it in the possession of tbe purchaser 
(appircntly when a sale takes LS93J place!, or any other person entitled to hold 
it fbeing co-occupant, tenant or mortgagee, or other persons interested under 
sections 80, 81), under the provisions of the Code. Admittedly, in this case, 
no sale has taken place after tbe declaration ol loifeiture. Only a transfer of 
possession has taken place under section 57. If it was deemed necessary to 
insert a special provision like section 137 to reserve a precedence lor Govern¬ 
ment claims to land revenue over all other private uemands, Ac., and il, in 
extending by section 86 the proceduie under Chapter XI to enable private 
landlords to realize their dues, mention of this spec..;! precedence was expressly 
excluded, it is obvious that a mere declaration ol forfeiture, even when followed 
by an order transferring possession, does not, in the case of private landlords, 
destroy all prior inoumbfances created by the occupant. 

In iJatkaratha v. JSyakalohand, I. L. R., 16 Rom., 134, the effect of a mere 
transfer of poBsesBion under the orders of the Mamlatdar was considered by tbie 
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Court. The registered oooupant in that ease bad mortgaged his land, and the 
mortgagee obtained a decree for the sale of the land in respeot of his mortgage* 
debt. In the meanwhile, the occupant committed default in payment of land 
revenue, and the^ mortgagee-oreditor, having paid the arrears of revenue doe, 
was placed in possession. Subsequently, the oooupant sued for redem^ion, 
and the mortgagee pleaded adverse title as having been placed in possession by 
theBevenue authorities. This contention was disallowed, and it was held that 
the mortgage relationship still subsisted. The case of Oahinaji v. Bhikehand, 
P. J. for 1893, p. 547, is an express decision on this same point. In that case, 
there was a forfeiture followed by a subsequent restoration of the holding to the 
old oooupant under the orders of the Collector. The prior incumbrance created 
by the oooupant before the forfeiture was held to be not extinguished by the 
mere declaration of forfeiture as it would have been if a sale bad taken place. 

It is not necessary here to discuss the effects of the provisions of the 
Transfer of Property Act, Chapter V, for the present suit was instituted before 
January 1893, when the notification of [394] Government was issued, and under 
section 424 the provisions of Chapter V do not apply to agricultural leases. 

For the reasons stated above I would reject the appeal, and confirm the 
decree of the District Court. , 

• 

Jardine, J. ;—After the original decree was passed, and before the first 
appeal was heard, the Oollsctor of Kanara passed a decision annulling the 
later and restoring the earlier decision of the Assistant Collector. Being of 
opinion that the District Judge ought to have admitted the Collector's decision 
as evidence, we have recorded it here, and have next to ascertain what the 
earlier decision of the .\ssiatant Collector settled. It recites section 153 of the 
Lrnd Revenue Code, Bomhav Act V of 1879 It declares that in consequence 
of the Mulgenidar Nagappa's default of payment to the superior holder Narayan, 
Nagappa’s rights were forfeited, and the land was directed to be given into 
possession of Narayan. Mr. Ganputrao, relying on section 56 and rule 58, 
made under section .214 of the Code !printed in General Buies in force in the 
Bevenue Department, Edition of ,1893, p. 30). has contended that the declara¬ 
tion of forfeiture so made as above extinguishes by mere operation of the Code 
every incumbrance or interest created before this forfeiture by the mulgeni 
lessee, such as e.g., the mortgage by Nagappa to the plaintiff Parshotam. But 
he was unable to cite any judicial decision in support, or to show that this 

was the Statute law before the Bevenue Code of 1879 was enacted. 

% 

He contended that the land revenue being a paramount charge on the 
land, the superior holder, though a subject, had a right by Statute to the same 
priorities as the Government; and that as a Collector could, after a forfeiture 
deolared, and by virtue o^ section 56, sell the estate free from all tenures, 
incumbrances and rights created by the occupant, therefore the placing of 
Narayan, the superior holder, in possession was an extinguishment of all such 
rights, including Nagappa’s mortgage to plaintiff, as charges on the land. 

We think that the giving of possession to Narayan was an act doDtf'under 
section 57, a recognition by the Assistant Colle< tor that be was entitled to 
hold it under the Code or ‘some other [89S] law. There is nothing in this 
section, however, which quenches earlier incumbrances; I think Mr. Ganpatrao 
goes too far ill placing the rights of Narayan, a superior holder and merer 
subject, on a psr with those of the State. The State has paramount rights 
under section 137, which is as follows:— * t ' 

" The claim of Government to any moneys recoverable under the provisions 
of this chapter shall have precedence over any other debt, demand or claim 
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whatisoever, whether in respect of mortgage, jadgment*deoree, execntioo, or 
attachment, or otherwise howsoever, against any land or the holder thereof.*' 

But section 66, which extends to superior holders certain procedures used 
by the State to recover its own paramount dues, makes an.express exception 
of section 137, a clear indication that the above rule of priority wan not 
enacted in favour of the subject superior holder. 

We have first to determine the true intent of these two sections, 137 and 
86. I am of opinion that they are not to be construed as enactments altering 
the principles of the law as it stood ir 1879. 

Section 137 is merely declaratory of the law as interpreted by this Court 
in Abdul Qam v. Rrtshnaji, 10 Bom. H. C. Kep., 416; Oundo v. Alardan, 10 
Bom. H. C. Bep., 419, and Gkelahhat v. Pranjivan, 11 Bom. H. C. Bep., 218, 
that the land revenue due to the Crown is the paramount cliarge on the land. 
The rights of the Crown are founded on reasons which are foreign to any sub¬ 
ject, as seen in Hecrttary of State for India v. Bombay Landing and .ship-p%ng 
Company, 5 ibid., 23, especially pp. 48 and 4r (o.C.j ). Cessat ratio cessatlex. 
The exception in section 86 declaring that a superior holder is not to get the 
assistance of the doctrine of section 137 merely leaves the law as it was. Some 
perplexity may have disturbed the mind of the draftsman after he had inserted 
the high prerogative doctrine among little rules of procedure, fiscal rules apt 
alike to Crown and subject for recovering revenue or rent. That is why he 
excludes in section 86 the superior holder from what he calls a rule, as if 
any subject could have the right which even before [396j| Magna Charta, C. 
18, the common law gave the King— Quia thesaurus regts est poors vinculum et 
bellorum nervi. 

Except as declaratory, 1 think section 86 deals only with procedure, and 
cannot be construed as altering the principles which the High Courts of India 
have applied as law and equity to the failure of a lessee to pay rent when that 
payment is a condition of his tenure. (As to mulgeni leases see Subbaraya v. 
Krishna, I. L. R., 6 Mad., 159; Nnrayana v. Namyana, I. L. R., 6 Mad., 327 ) 
We must now see what principles the Courts have applied. The High Courts 
have applied the English doctrine of forfeiture. Tl)e latest views of the Indian 
Legislature as shown in section 115 of the Transfer of Property Act IV of 1882 
(which does not apply to this case) are similar to the statement of the law of 
England about the effect of surrender and forfeiture upon an under-lessee’s 
interest expressed by Lord Justice Mellish in Great Westernliailway Company 
7. Smith, 2 Ch. D., 235 at p. 253. “ It is a rule of law, that ff there is a lessee, 
and be has created an under-lease, or any other legal interest, if the lease is 
forfeited, then the under-lessee, or the person who claims under the lessee, 
loses his estate as well as the lessee himself.” Bent, like service, is a condition 
in law annexed tacite ; (compare this feudal law with section 83); and if the 
rent be not paid " then may the feoffor or his heirs enter into such lands 
or tenements and them in his former estate to have and bold, and the feoffee 
quite to ouste thereof.” Coke on Littleton, 201. Coke explains the former 
estate to be "that estate which he had at the time of the estate made upon 
condition.” In Bacon’s Abridgement, Conditions 0 4, the rule is found which 
is stated in rather fuller terms by Woodfall on Landlord and Tenant, Edition 
14th, p. 327, that “ on an entry on ejectment oi recovery for a condition 
broken, the lessor gets the estate he had at the time of the estate made on 
oonditipn and may avoid all mesne charges and oncumbrerces.” Bis authorities 
are Coke on Littleton, Bacon, and Cole on Ejectment, 68. Cole applying to 
entry the doctrine of remittor says:—“ Immediately upon entry the party is 
by law remitted to his previous estate; (that is to say) he becomes seized or 
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possessed of the land for sueh an e8<a^e [887] therein (if any) as was legally 
vested in him before and at the lime of the entry.” 

In regard to bis entry arid present possession the defendant Narayan has 
apparently used the legal procedure. As mentioned above, the revenue official 
has declared under section 167 that Nagappa’s rights are forfeited, which 
distinguishes the case from Dasharatha v. Nvahalehand, l.L B., 16 Bom., 134. 
The same order also puts Narayan in possession, which distinguishes the case 
from Malhari v. Tukaram, 6 Bom. H. C. Bep., 86, A. C. 3. ; the entry is not the 
act of Narayan himself as in Indrabutty v. Holloway, 9 Cal. W. B., 168, Oiv. B. 

On considering section 153 and sections 56 and 57 together, 1 do not 
think that upon making a declaration of forfeiture the Collector must neces* 
sarily sell the forfeited estate. Beading sections 56 and 57 distributively, I am 
of opinion that be had power himself to take possession and to dispose of the 
holding by putting in the person whom he thought entitled at law, who on the 
English principles is the lessor Narayan, not the plaintiff Farshotam, the 
mortgagee from the lessee. As it does not appear that the plaintiff-mortgagee 
paid to Narayan the rent due from Nagappa, section 80 does not come into 
play. The final order of the Collector was passed after considering the ques¬ 
tion under section 81. His decision annuls that which held that there had 
been collusion between Nagappa and Narayan, resulting in a forfeiture on 
failure to pay the rent, with a view to defeat incumbrances created by the 
leasee. In the present suit the pleadings and issues do not show that Farshotam 
alleged this fraud; so fraud ceases to be a fact in this appeal. 

I do not know of any principle by which the mulgcni lessee Nagappa can 
be treated as legitimus dominua pro tempore so as to create an estate in a 
mortgagee which shall not be subject to forfeiture. This is not a case 
analogous to that exceptional one of the Earl of Arundel, Dyer, 344a, in Bacon's 
Abridgement, where the feoffee of a manor upon condition was held to have 
created enduring grants by copy, because he was legitimus dominus pro tempore. 
Where the only question is between the lessee and his grantee, [898] the 
grants may in certain circumstances be upheld in equity as they are at law on 
a surrender; and Oahinaji v. Bhtkehand, P. J., 1893, p. 547, is such a case. 
But as I can find no case, so 1 believe that not one of the High Courts of India 
has hitherto treated an inferior holder or lessee as competent to grant an estate 
more perdurable than his own. So grievous an interference with a landlord’s 
property cannot be tolerated in law or equity. There is no analogy at all 
between the lord of a manor making grant by copy and the lessee who holds 
on condition. The former holds a Court, and his powers as owner of a franchise 
are settled by custom; therefore he was held to be legitimus dominus pro 
tempore. Having had the advantage of perusing Mr. Justice BanaOE'S judg¬ 
ment, I may say that we are not dealing with a mirasdar whose rights do not 
depend on a lease; and I will not in a mere incidental manner say anything on 
the question whether a mirasdar is legitimus dominus for this purpose by 
custom : obiter dicta here may have unforeseen results. I may, however, remark 
that the mirasdar has been treated in some oases not as perpetual lessee: but 
like the muldar in this case as the highest superior holder— Saroyan v. Laksku- 
man, 10 Bom. H C. Bep., 324 ; Alagatya v. Saminada, 1 Mad. H.C. Bep., 264, 

On this great and important question of the lessee’s powers I have the 
misfortune to differ with my brother Banade ; and, moreover, Mr. Ganpatrao 
did not argue the law of forfeiture as between landlord and tenant. To make 
my views clear I will now sum them up, 1. The feudal notion that payment 
of the rent or service was a condition in law had been treated as the law of 
India before the passing of section 83 of the Land Bevenue Code which declares 
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the condition. 2. All the High Courts have held forfeiture to attach as a 
breach of that condition. 3. No High Court has held that a mere lessee can 
grant an estate more perdurable than bis own, and which shall not be subject 
to forfeiture in favour of the lessor in the event of the lessee's estate being for¬ 
feited, 4. The rules of law as to the different effects of surrender and forfeiture 
are not to be ignored. [899] 5. The Legislature of Bombay in framing rules 
of procedure did not intend to alter the law about transfer of property. 

6. An ordinary subject lessee on a perpetual lease on condition is not a dominut. 

7. The mulgenidar Nagappa could not by his own mere act create a mortgage 
in favour of Parshotam, which would survive the forfeiture of Nagappa's own 
estate to the landlord. 

It follows that, in my opinion, the decree of the District Court ought to be 
amended. But as my brother Kanade upholds it, this Court will confirm it 
under section 575 of the Code of Civil Procedure. 

The Judges having difierad, the decree of the District Judge was confirmed under eeation 
575 of the Code of Givil Prooeduro (Act XIV of 1882). 

Narayan (defendant No. 2) preferred an appeal, under section 15 oftbe 
Amended Letters Patent from the decision of the Division Bench. 

The appeal came on for argument before a Full Bench consisting of Fa^RAN, 
C. J., and Parsons and Hosking^ JJ. 

Oanpat Sadashiv Boo for the Appellant (Defendant No. 2):—The question 
is what is the effect of a forfeiture for non-payment of rent under section 153 of 
the Land Bevenuo Code. We contend that it has the efi’ect of extinguishing 
not only the lessee’s interest in the holding, but also that of the under-lessee, 
or any other person who derives his title from tiie lessee. The land reverts to 
the lessor free from all charges and incumbrances created by the lessee. See 
section 56 of the Land Revenue Code and the rulea made under section 214. 
In accordance with these rules the Collector has disposed of the holding in 
dispute and put the original lessor in possession. Payment of rent is a condi¬ 
tion of the tenancy, and forfeiture attaclies as a breach of the condition. 

There was no appearance for the Respondent. 

Farvan, C. J. :—This is an appeal under the I^etters Patent from the 
decree of a Division Bench passed in second appeal. The learned Judges who 
heard the appeal having differed in opinion, the decree of the Lower Appellate 
Court was confirmed. The question of law which we have to consider is one of 
some import- [400] ance. It is to be regretted that the respondent was not 
represented before us and that we have to deal with the appeal on an ex parte 
argument. The facts which gave rise to the question are these. 

On the 26tb October 1880, the father of Narayan (defendant No. 2) granted 
a mulgeni lease of the land in suit to Nagappa (defendant No. l), the rent 
reserved being Bs. 29 per annum. On the 4th of September 1888, the defend¬ 
ant Nagappa mortgaged his interest in the land to the plaintiff. Subsequently 
the rent payable by defendant Nagappa under the lease having fallen into arroar, 
the defendant Narayan applied to the Collector under section 66 of'‘The 
Bombay Land Revenue Code, 1879 ’’ for assistance in the recovery of the 
arrears. The Assistant Collector after holding the inquiry directed by section 
87 passed an order for rendering assistance to Narayan as the superior holder 
and declared the mulgeni right of the defendant Nagappa in the land to be 
forfeited ; and purporting, 1 assume, to act under section 57 of the Code, put 
the defendant Narayan in possession of the land. 

The third defendant Dalla took proceedings before the Revenue authorities 
to have the order restoring the property to the superior holder set aside. It is 
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unneoesaary farther to refer to these proceedings. They resulted finally in the 
original order of the Assistant Collector being upheld. The present suit was 
filed by the plaintiff, the mortgagee under the mortgage of the 4th September 
1888, to recover the amount due under his mortgage against the defendant 
Nagappa personally and by the sale of his interest in the mortgaged land. The 
defendant Narayan contended by his written statement that the suit would not 
lie as far as the land was concerned, as the mortgaged holding had been forfeited 
and possession thereof given to him under a decree of the Bevenue Court. 

The Assistant Collector in taking the above steps in favour of the superior 
holder appears to have acted in pursuance of a Besolution of Government of the 
SOth May 1881, (General Buies of the Bevenue Department, 1893, p 30), which 
oonoludes as follows:—“ Accordingly when section 153 provides that the Coh 

[401] lector may declare the occupancy in respect of which an arrear of land 
nvanue is due to be forfeited to the Government, so he may declare a holding 
'*iMiwbich he is dealing under section 86 to have reverted to the superior holder." 

first question for decision is whether Nagappa’s lease was liable to be 

forfeited under section 153 of the Land Bevenue Code. It does not for 
^iMfimVVrpose seem necessary to consider whether the earlier provision of 
56. which makes the arrears of land revenue due on account of land by 
any landholder a paramount charge on the holding, applies to the arrears of rent 
voder a mulgeni lease, though if such a lease can be sold free from incumbrances 
under the provisions of sections 153 and 56 the inference would rather be that 
it does, but there are difficulties in the way of so holding, so 1 pass from that 
question. Section 86 of the Code enables a superior bolder by written applica¬ 
tion to the Collector to obtain assistance by the use of precautionary and other 
measures for the recovery of rent or land revenue payable to them by inferior 
holders * * * under the same rules (except that contained in section 137) 

and in the same manner as prescribed in Chapter XI of the Act for the 
realization of land revenue by Government. Nagappa clearly, I think, came 
within the definition of " inferior holder" contained in section 3, clause 14, of 
the Code, so it follows that his superior bolder was entitled to have measures 
taken in his favour under Chapter XI for the recovery of his rent under the 
same rules and in the same manner (subject to the limitation contained in the 
proviso to section 86) as Government could resort to. As forfeiture under 
section 153 is one of the measures which can be resorted to under Chapter XI 
it follows that Nagappa’s lease or holding was liable to be declared forfeited 
under section 153. 

Assuming, then, that it was liable to such a declaration of forfeiture, it has 
ne^t to be considered what is the effect of the declaration. The Code itself 
does not enact that any particular legal consequences shall flow from the 
forfeiture of a bolding by the Collector beyond making such a forfeiture a 

[402] condition precedent to his selling or otherwise disposing of the same. In 
the case of the breach of a covenant in a lease at common law which contains a 
condition for re-entry, the right of the landlord is to re-enter and hold the 
leasehold premises as of his former estate freed from the lease and all incum¬ 
brances created by the lessee—Woodfall, p. 327. Upoh such re-entary the 
interest of the lessee under the lease determines and he has no further claim 
upon it. When we turn to the Land Bevenue Code we find that the Collector 
upon declaring the forfeiture must sell or otherwise dispose of the holding under 
the provisions of sections 56 and 57 and credit the proceeds (if any) to the 
defaulter's aeoounts. This distinguishes a forfeiture under the Code from a 
forfeiture and re-entry at common law where no such further steps are incumbent 
on the landlord. It appears to me that a declaration of forfeiture by the 
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Oollector aoder seobion 153 is the formal preliminary step which leads to the 
oonseqaenoes indicated in the Code, but is not in itself until these steps are 
taken productive of any direct legal result. Upon a declaration of forfeiture it 
does not, I think, follow that the bolding thereupon becomes the property of 
the superior holder or that he becomes ipso faoto seized of his originiil estate in 
the forfeited bolding, else as I have said the proceeds of the holding when dealt 
with would not be credited to the tenant. The steps which the Collector is to 
take upon a declaration of forfeiture are indicated in section 153. He is to 
sell or otherwise dispose of the same under the provisions of sections 56 and 57. 
The case of a sale gives rise to no difficulty whether it is the case of the sale of a 
holding held directly from Government or of a holding under a superior holder. 
Its oonsequenaes are plainly indicated in section 56. The sale is to bo of the bold- 
ing freed from all sub-tenures and incumbrances subject in the case of a holding 
from a superior holder to the paramount claims of Government under section 
137. The Collector, however, can otherwise dispose of the holding under the 
provisions of sections 56 and 57. It he does so it appears to me that he can 
dispose of the holding only under rules and )rder8 made in this behalf under 
section 214. He cannot dispose of it otherwise. Now when the rules 
[403] and orders made in this behalf under section 214 are examined, it will 
be found that they are applicable pnly to holdings from Government and are 
wholly inapplicable to a holding under a superior holder. What the Collector 
is to do under these rules and orders is to cause the land comprised in the 
forfeited holding to be entered in the records as unoccupied alienated land, with 
which he may then or subsequently deal as such. The rules and orders contain 
further provisions and directions which are inconsistent with the Collector’s 
power absolutely to restore a forfeited holding to the superior holder as of his 
original estate. It appears to me, therefore, that the Collector has no authority 
under section 56 to restore the forfeited holding to the superior holder. If such 
a power were conferred upon him by rules made under section 214 I should be 
inclined to think that the same consequences would follow upon such restoration 
as follow now when the Collector otherwise than by sale disposes of holdings 
held under Government. 1 cannot see how different consequences would flow 
from the same action of the Collector in cases where a superior holder is con¬ 
cerned from those which flow from that action where Government is concerned, 
and in the case of Government I cannot doubt that it re-enters of its old estate. 
The rules and orders made under section 214 (which have the force of law) 
show that, I think, conclusively. 

It remains to consider the provisions of section 57,*whioh enables the 
Collector bo take immediate possession of the land embraced within a holding 
forfeited under section 56 or any other law for the time being in force and to 
dispose of the same by placing it in possession of the purchaser or other person 
entitled to hold it according to the provisions of the Land Revenue Code or 
any other law for the time being in force. These provisions appear to me to 
deal with possession only. They do not, I think, enable the Collector to deter¬ 
mine any question of right. It shall be lawful for the Collector to dispo.se of 
the land by placing it in the possession of the purchaser is. I think, hut a 
circuitous mode of saying that it shall be lawful for him to place the land in 
the possession of the purchaser. When the person entitled to the land has 
been ascertained under the provi-[40433ions of- .le preceding section or any 
other Act, the Collector is empowered without civil process to pot him in posses¬ 
sion. Bead in that sense section 57 is merely ancillary to section 56 with a 
snperadded pro'dsion enabling the Collector to deal generally with the possession 
of land comprised within forfeited holdings. It cannot, I think, have been 
intended by the use of the general words employed in the section to constitute 
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the CoUeotor a civil Court to deal with all questions relating to the forfeitures 
of land. It oaust he home in mind that the section deals primarily with land 
forfeited to Government, and that it is only indirectly under the provisions of 
section 66 that land held under superior holders is brought within its purview. 

If thi^be the true meaning of the section, the making over of the land in 
question to the defendant Narayan did not amount to a disposing of the land by 
the Collector under the provisions of the Code, and had, therefore, no legal 
operation upon the rights of the several parties interested in the defendant 
Nagappa’s holding. 

The result of the above reading of the sections 153, 56, and 57 of the Land 
Bevenue Code might doubtless lead to the conclusion that even the interest of 
Nagapa in the holding in suit has not been terminated by the proceedings 
already taken under the Code though it is liable to be terminated under them. 
It is not, however, necessary for me so to hold in this case. It will be sufGcient 
for the determination of this appeal to say that the plaintiff’s interest in the 
bolding has not been extinguished. It is also unnecessary to consider whether 
the making over of the land by the Collector to the defendant Narayan was legal. 

For these reasons I agree with tho result which the Lower Appellate Court 
and Mr. Justice Banads have arrived at in this case, and am of opinion that 
the decree appealed from is correct and ought to be conhrmed. 

Parsons, J.: —The decision of this case depends upon the construction to 
be placed upon certain sections of the Bombay Land Bevenue Code, 1879. 
Section 86 provides that superior holders shall be entitled to assistance for 
the recovery of rent or land revenue under the same rules, except that contained 
in section 137, and in the same manner as prescribed in Chapter XI for the 
[408] realization of land revenue to Government. Section 150, which is in 
Chapter XI, contains the processes by which an arrear of land revenue may 
be recovered, among them is “ (b) by forfeiture of the occupancy or alienated 
holding in respect of which the arrear is due under section 153.” 

Section 153 provides that " the Collector may declare the occupancy or 
alienated holding in respect of »vhich an arrear of land revenue is due, to be 
forfeited to Government, and sell or otherwise dispose of the same under the 
provisions of sections 56 and 57, and credit the proceeds, if any, to the 
defaulter’s accounts.” 

Section 56 gives the Collector power to " levy all sums in arrear by sale 
of the occupancy .or alienated holding, freed from all tenures, incumbrances 
and rights created by the occupant or holder or any of his predeoessors-in- 
title, or in any wise subsisting as against such occupant or holder, or may 
otherwise dispose of such occupancy or alienated holding under rules or orders 
made in this behalf under section 214.” 

Section 57 gives the Collector power " in the event of the forfeiture of a 
holding through any default in payment or other failure occasioning such 
forfeiture under the last section or any law for the time being in force, to take 
immediate possession of the land embraced within such bolding, and to dispose 
of the same by placing it in the possession of the purchaser or other person 
entitled to hold it according* to the provisions of this Act or any other law for 
the time being in force.” 

Section 137 declares that “the claim of Government to any moneys 
recoverable under the provisions of this chapter shall have precedence over any 
other debt, demand, or claim whatsoever whether in respect of mortgage, 
judgment-decree, execution, or attachment, or otherwise howsoever, against 
any land or the bolder thereof.” 
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We have to apply the sections to the facts of the present case in which 
the rant payable by the mulgeni tenant having fallen into arrear, the Collector 
on the application of the sunerior holder declared the mulgeni holding forfeited, 
and disposed of the hold- [406] ing by placing it in the possession of the 
superior holder, and determine whether the claim of the latter to hdd the land 
free from a mortgage incumbrance created by the mulgeni tenant is good or 
not. In my opinion he is not entitled to so hold the land. It is true that 
the mulgeni lease has been declared forfeited by the Collector, but the Code 
does not provide for the forfeiture of an inferior holding to the superior bolder. 
Section 153 speaks only of forfeiture to Government. Section 86 when apply¬ 
ing Fart XI does not place the superior holder in the position of Government. 
1 do not agree with the Legal Bemembrancer, upon whose opinion Govern¬ 
ment passed the Government Besolution No. 3089 of 30th May 1881, that 
section 153 must be construed as if the occupant took the position of Govern¬ 
ment. There is a great difference between the position of Government and 
that of a superior holder, and the latter has not for his rent the paramount 
claim that Government has for its land revenue. The declaration, therefore, 
of forfeiture in the present case made no change in the legal relationship 
of the landlord and tenant. It was merely a step that had to be taken before 
other acts could be done. Having declared tbo lease forfeited, the Collector 
could then proceed to sell or otherwise dispose of tbe same under the provi¬ 
sions of sections 56 and 57 and credit tbe proceeds, if any, to tbe defaulter’s 
accounts. Section 56 allows of a disposal only under rules and orders made in 
this behalf under section 214. I have carefully studied these rules, but I can 
find among them no rule or order which allows the Collector to dispose of the 
holding by handing it over to the superior holder. It is of course always 
difiQcult to apply rules framed for one set of circumstances to another and 
different set. A rule like 59, which provides for ,the land being entered as 
Government waste or unoccupied land, cannot apply to land like this. Buies 
59A and 59B might apply, but they have no application to the circumstances 
of the present case. The only rule which does apply is 60, the general one, 
and this renders it obligatory on the Collector to put the forfeited holding op 
for sale, except in two cases neither of which exists here. Thus the only legal 
method of disposal of an inferior bolding is by sale. 

[407] It remains only to consider the mode of disposal under section 57. 
That allows of a disposal of the holding by " placing it in the possession of tbe 
purchaser or other person entitled to hold it according to the provisions of this 
Act or any other law for the time being in force.” The superior holder in this 
case is not the purchaser, and as wo have seen, is not a person entitled to hold 
it. There has been no valid proceeding under which he has become entitled to 
put an end to the tenancy and re-enter on the land. Not having been legally 
disposed of, the mulgeni lease though forfeited still subsists and is liable to the 
claim of tbe mortgagee. I concur, therefore, in confirming tbe decree with costs. 

Rosking, J :—In this case, appellant Narayan, a superior holder of certain 
alienated land, having applied to the Bevenue authorities under section 86 of 
the Bombay Land Bevenue Code for assistance in recovering arrears of rent 
from Nagappa, his mulgeni tenant, the Bevenue authorities, under section 153 
of the said Code, declared the mulgeni tenancy forfeited, and under section 57 
put tbe superior holder in possession of the land. The question for decision 
is, whether the said land is now free from a mortgage charge created by tbo 
inferior holder in favour of respondent Farshotam, before the forfeiture. 

A forfeiture followed by a sale under section 56 frees the land sold from 
prior incumbrances. In tbs present case there was no sale. Under the latter 
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part of seotioD 56 a forfeited bolding may be disposed of under rules or orders 
made by Government under section 214. No restriction is placed upon the 
power of Government, and by such rules it may free the forfeited bolding from 
prior incumbrances, but these rules or orders can only be made as to the 
disposal of a forfeited superior bolding, for that is the only kind of holding 
contemplated by section 66. By virtue of section 86 tbe rules and orders 
might, if practicable, be applied to a forfeited inferior holding. The following 
rule has been made by Government as to the disposal of a forfeited superior 
holding:—" The Collector shall cause the land comprised in any forfeited 
alienated holding to be entered in the records as unoccupied unalienated land, 
and may dispose of it forthwith, or at any subsequent time, in accordance with 
the rules and orders C^OSl in force relating to land of that description ” (Bale 
69 under section 214, Bombay Revenue Code—Government Boles, Revenue 
Department). According to the rules for the disposal of unoccupied unalienated 
land the Callectcr may grant tbe occupancy upon payment of a price fixed by 
him, or without charge, or he may have the occupancy sold by auction and 
grant it to tbe highest bidder (Buie 16 under section 214). It appears to be 
impracticable to apply these rules to tbe case of a forfeited inferior bolding. 
Cioneequently, in my opinion, section 56 is inapplicable to the forfeiture under 
consideration. 

The question then remains as to tbe effect of a forfeiture under section 163 
followed by disposal under section 67, apart from section 56, assuming such 
procedure to be legal. Section 137 gives the claims of Government precedence 
over all other debts, including mortgages. Section 86 specially denies this 
privilege to superior holders. It is, therefore, I think clear that tbe forfeiture 
of an inferior holding under section 15.3, apart from section 66, does not free 
the land from prior incumbrances. Under section 80 the mortgagee of an 
occupancy may prevent a forfeiture by paying arrears of land revenue, but I 
do not find any provision in the Code giving a similar right to a mortgagee of 
a superior or inferior alienated holding. There is, therefore, the more reason 
for holding that the forfeiture of an alienated holding does not free the holding 
from a prior mortgage. The forfeiture in the present case has been declared 
under the provisions of the Bomba'y Land Revenue Code, and tbe only question 
is as to the effect of the forfeiture under the Code. 

Had the superior holder wished to enforce a right of forfeiture under a 
condition in the lease, or under the general law of landlord and tenant, he 
should have had recourse to a suit in the civil Court. The mortgagee would 
have been entitled to be made a party to such a suit, and, assuming there were 
a right of forfeiture, tbe Court would have given the mortgagee an opportunity 
of preventing the forfeiture by paying the arrears of rent. 

For these reasons I am of opinion that the decree of the Division Bench 
should be confirmed. 

Deeree confirmed with coets. 


MOTB8. 

[S«e also (1899) 94 Bom., 34. An ejeotment nnder the Madras Bent Bocoveer Aot 
determines all mesne incumbrances and subordinate interests ;—(1903) S7 Mad., Ml.j 
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[1093 APPELLATE CIVIL. 

The I8th August, 1696. 

Present : 

Sib C. Fabban, £t., Chief Justice, and Mb. Justice Fulton. 


IaIIu .(Original Defendant) Appellant 

versus 

Jagmohan.(Original Plaintiff) Respondent.* 


Will —Gonstruetion—Bequest by a Hindu to his wife — Life estate — 
Reversioner—Vested remainder—Contingent bequest. 

One Jamnadas Hatha died in 187C, leaving a will which after etating his property in 
detail provided as follows : —“ When I die, my wife lamod Bnraj is owner of that property. 
And my wife has powers to do in the same way as I have absolate powers to do when I am 
present, and in case of my wife’s death, my daughter Ilabalazmi is owner of the said property 
after that (death).” 

Held, that Buraj took only a life estate under the will, with remainder over to Mahalaxmi 
after her death. ^ . 

Held also, that the bequest to Mahalaxmi was not contingent on her snrviving Buraj, 
but that she took a vested remainder which upon her death passed to her heirs. 

Appeal from the deoision of Rao Bahadur I^lshankar Umiashankar, First 
cilasB Subordinate Judge of Ahmedabad. 

One Jamnadas Natha, a separated Hindu, died on 19th July 1876, leaving 
a widow Bai Suraj and a daughter Mahalaxmi by a predeceased wife. 

He left a will dated 19th January 1874, of which the following is the 
material part:— 

" My property consists of dwelling-houses and moveables such as cash, 
jewels and furniture, the silk, dsc., appertaining to my business, and outstanding 
debts, whatever the same may be. As to tjiis, when I die. my wife named 
Suraj is owner of that property. And my wife has powers to do in the same 
way PS I have absolute powers to do when I am present, and in case of my 
wife’s kaja raja (death), my daughter Mahalaxmi is owner of the said property 
after that (death). I have, therefore, made this my will in respect thereof.” 

In accordance with this will the testator’s widow Suraj took i^ossession o^ 
all his property, both moveable and immoveable, after his death in 1876. 

[ilO] His daughter Mahalaxmi died in July 1883. 

Suraj died on 11th March 1893, leaving a will dated 27th December 1883, 
whereby she bequeathed the whole of the property in her possession to her 
brother’s son Lallu (the defendant). On her death Lallu took possession. 

The plaintiff was the grandson of Muloband, the separated brother of 
Jamnadas Nathn. In 1894 be brought this suit claiming as reversionary heir 
of Jamnadas Natha to be entitled to his property on the death of his widow 
Suraj. He contended that under the will of Jamnadas Nathu his widow 
Suraj took only a life interest in the property and that she had no power to 
bequeath it to Lallu. 

The defendant pleaded (inter alia) that Suraj took an absolute interest 
under the will of Jamnadas Natha and that she had, therefore, full power to 
bequeath the property to him (the defendant) as she had done. 

* Appeal, No. 170 of 1894. 
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The First Class Subordinate Judge of Ahmedabad held, on the oonstruotion 
of Jamnadas' will, that Suraj took only a life interest in the testator s proper¬ 
ty, that she was not competent to dispose of it by will, and that her wm, 
therefore, did not confer any title on the defendant to any part of the property 
in dispute. < 

He accordingly decreed the plaintiff’s claim. 

Against this decision the defendant appealed to the High Court. 

OanpoU Sadeuthtv.Bao, for Appellant (Defendant):—The defendant holds 
the property under the will of Suraj. The question is whether buraj under the 
will of her husband Jamnadas took an absolute estate which she could bequeath 
to the defendant. We say she did. The will gives her as full an estate in the 
property as the testator had. The Court must give effect to^ these words in the 
Mrill. They show that he did not mean to give her only a life estate. 

The gift ovor to bis daughter Mahalaxmi is to take effect only in the event 
of the wife’s death during the lifetime of the testator. It is a substitutionary 
bequest, contingent on the lapse or failure of the prior absolute 
Mayor, de., of Manehes-iUilter, 17 Q. B., 737; Woodburne v. Woodburm, 23 
L.'J. Oh., 336 ; Clayton v. Lowe, 5 B. A Alf, 636. The rule is well established 
that whore a bequest is simply to d and in case of his death, or. if 
to B, A surviving the testator takes absolutefy—Williams on Executors, 1082, 3 
(4th Ed.). In the present case the wife did survive the testator: she, therefore, 
took the property absolutely; and was competent to dispose of it by will as 
much as by gift inter vivos. Her will is, therefore, valid. 

But assuming that she took only a life estate, it is clear that Mahalaxmi 
took a vested remainder. That being so, then although she predeceased Suraj, 
her interest passed on her death to her heirs. The principle laid down in 
section 106 of Act X of 1666 applies by analogy to the present case, so that 
even if Suraj took only a life estate, the plaintiff cannot succeed, as be is not 
the heir of MahalaxmL 

Ooverdhan M. Tripathi, tor Respondent (Plaintiff)The will does not 
confer an absolute interest on Sui;aj. The gift over to Mahalaxmi clearly 
that the testator intended to give his wife nothing more than a life estate. The 
rules laid down by English Courts for the construction of English wills do not 
apply in the case of Hindu wills. Hindu wills are to be construed according to 
the laws and usages of Hindus. The principle is now well settled that unless 
a will contains words of inheritance or words giving an express power of 
alienation to a widbw, a bequest by a husband to a wife does not ronfer on her 
an absolute estate— Hirnbai v. Lakshfnibait 1. L, B., 11 Bom., 573 , Bartlait* 
Eui Bewa, I. L. R., 21 Bom., 376. There are no such words in the will in 
question. Suraj, therefore, took a life estate only. 

As to the gift over to Mahalaxmi, it is a contingent bequest, contingent on 
her surviving the widow. And as she did not survive the widow, her legacy 
fails. The property is, therefore, undisposed of. after the death of Suraj, and 
the plaintiff is entitled to inherit as the next of kin of the testator Jainnadas 
Natha. Even assuming that Mahalaxmi took a vested interest in the legai^ 
which passed on her death, to her heirs, we do not adnait that the plaintiff 
[312] is not her heir. The question as to who are Mahalaxmi’s heiw has not 
been raised in the lower Court, and there are no materials before this Court 
to enable it to decide that point. 

Fftvrftn, C.J.:—This is an appeal from the decree of the Subordinate Jildge,. 
First Class, at Ahmedabad allowing the plaintiff’s claim. Thej^aintiff as the 
nearest reversionary heir of Jamnadas Natha after the death of Bai Suraj, the 
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widow of Jamnadas, sned to recover from the defendant, who claims under a 
will of Bai Suraj, the property left at her death. The defendant contends that 
Bai Buraj had, in consequence of Jamnadas having made a will in her favour, 
power to deal with his property by her will; and also, if she had not such 
power, that the heir of Mabalaxmi, the daughter of Jamnadas, and not the 
plaintifif, is the peraon now entitled to the property. The rights of the parties 
in the main, therefore, depend upon the construction and effect of the will of 
Jamnadas, The argument before us on appeal was confined to this part of 
the case. 

The facts which it is necessary to remember as bearing upon the construc¬ 
tion of the will and the devolution of the property are these. The testator 
Jamnadas, who was u trader and had a shop, was a separated Hindu. When 
he made bis will in March 1874, he had a wife Bai Suraj and a daughter 
Mahalaxmi by another wife (then deceased) who was young. His separated 
brotner Mulchand was alive and had a sor. The plaintiff is Mulchand’s 
grandson. Jamnadas died in July 1876, leaving his widow Bai Suraj and his 
daughter Mahalaxmi surviving him. The latte - married, hut died in July 1883, 
without leaving issue. The parties are not agreed as to who her heir is. The 
lower Court has not considered that question. Bai Suraj made a will *in 
December 1883^ leaving the property to the defendant No. 1. She died in 
1893. The present suit was filed in 1894. 

The will is short. After referring to the state of bis family and his 
separation and enumerating bis nroperty the testator proceeds: '* As to that 
when 1 am not alive my wife named Suraj is the owner of the property and 
has the same right of doing things independently as 1 myself daring my 
lifetime have, and after her death my daughter Mahalaxmi is the owner of the 
t«l8] said property. T have, therefore, made this my will in respect thereof." 
This is the translation which has been furnished to* us. Though it conveys 
the general meaning it is not literally accurate. The Subordinate Judge 
renders it thus: And my wife has powers to do in the same way as-1 have 

absolute powers to do when I am present, and in case of my wife’s death after 
that my daughter Mahalaxmi is the owner, of that property." The words 
" tone kaja raja hoe to " which the translator renders " after her death " and 
the Subordinate Judge renders “ in case of her death " are still more literally 
rendered “ should death to her be." They do not in our view import a contin¬ 
gency but are a euphemism to denote the time of the wife’s future death which 
native feeling does not permit of being expressed in speech as a certainty. The 
words “ after that " which follow the word " death " show, Ve think, that this 
is certainly so in the present case. 

Mr. Bao, who argued the appeal with much ability for the appellant, 
contends that the true intention of the testator to be gathered from the words 
of the will was to give an absolute and unqualified estate in perpetuity with 
the fullest powers of alienation and disposition to the widow, and that the 
gift to Mahalaxmi was substitutionary to provide for the event of Bai 
Suraj dying ,in the lifetime of the testator. He relied upon the rule 
deducible from the oases of Gee v. Mayor, dc., oj Manchester, 17 Q. B., 7H7, 
and Woodburne v. Woodbftme, 23 L J. Ch., 336. • He argues that unless this 
construction is adopted, and if Bai Suraj takes only a life estate, the words 
giving her such ample powers over the property must be rejected as meaning¬ 
less. It appears to us, however, that, as we have already said, the gift over to 
Mahalaxmi is not expressed as a contingency by the testator, but as a certainty, 
and that, ther^ore, there is no room or basis for the argument. The words 
which gave the widow such ample power over the property are, we think, only 
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intended to enlarge the Hindu widow’s ordinary power and to provide that she 
is to be perfectly untrammelled in ita enjoyment and management so long as 
sbe lives, but that the estate is still to pass to Mahalaxmi od ber death. We 
are of opinion that Bai Suraj took only a life estate in the property with 
remainder to Mahalaxmi after ber death. 

[««] Mr. Govardhanram, on the other hand, contended that the gift to 
Mahalaxmi was contingent on her surviving Bai Suraj, but we think that his 
contention also ought not to prevail, and that Mahalaxmi took a vested estate 
in the property subject to the life interest given to Bai Suraj. In the first 
place, there are no words to he found in the will expressive of contingency, and 
the will certainly in express terms disposes of the entire estate of the testator 
in the property. This is the rule laid down in section 106 of the Indian 
Succession Act, which, though inapplicable to the will which we are constru¬ 
ing, has been made applicable by the Hindu Wills Act to Hindu wills executed 
in the Presidency Town. It is argued that this construction would defeat 
the probable intentions of the testator, but we think not. It is clear that if 
Mahalaxmi had survived Bai Suraj sbe would have taken an absolute mtate 
under the will and that it would then have passed to her heirs if she died 
infestate. The same result follows if sbe dies before Bai Suraj. It passes on 
ber death to her heirs. If sbe bad survived Bai Suraj (in the absence of a 
will) sbe would also have taken an absolute estate in the property which would 
in that case also have passed to her heirs. The case of the property passing 
to Mahalaxmi absolutely and after her death to ber heirs may well, therefore, 
have been the intention of the testator in any event; but it is, we think, 
idle to speculate on intention where none is expressed. What the testator 
has done is to give his whole property to bis wife and daughter and to leave 
the result to the general rules of law. We must, therefore, hold that Bai 
Mahalaxmi took a vested estate in the property after the death of the widow 
Bai Suraj which upon ber death passed to her heirs. This will defeat the 
plaintiff’s claim in this suit unless he is the heir of Mahalaxmi. It is not 
conceded that be is not. We must send down an issue to have it determined 
whether the plaintiff is the heir of Mahalaxmi. Finding to be certified within 
two months. Further evidence on the issue may be received. 

Issue sent down. 


HOTES. 

t As regards the oonstruotion of a gift to a woman, see also (1912) 17 O.L.J., 630; (1899) 
24 Bom.. 420; (1903) 6 Bom. L. B., 625; (1904) 29 Bom., 306 ; (1902) 30Gal., 20; (1906) 1 
8.L.R.. 211.1 
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til8] APPELLATE CIVIL. 


The 18th August, 1896. 

Present: 

Sir 0. Fabran. Kt., Chief Justice, and Mr. Justice Parsons. 


Bamcbandra Krishnapa.Plaintiff 

versus 

Belya and another.Defendants. 

Snbrao Vitboba Gurgure. Auction-purcbasor.' 


Bxeeution — Sale —OmZ Procedure Code {Act XIV of 18 h 2), Sec. 30f--Payment 
by purchaser into the Post Office within Urns — Money not received by the 
Court until after expiration of time allowed by the section. 

A parcboser at an execution eale was bound under section 307 of the Civil Procedure 
Code (Act XIV of 1882) to pay the balance of the purchase-money into Court on the 19th 
June 1896. On the 17th June he paid in the amount to the Post Office at Yellapuc and 
obtained a money older which he sent to the Naiir of the Court. The Naair did not receive 
the money until the 22nd June. 

Held, that the payment was not in time. The Post Office is not the agent of the Court 
and the purchaser was bound to see that the money reached the Court in time to satisfy the 
requirements of section 307. 

BbfERENCE by Bao Bahadur Bagbavendra Baiucbandra Gangoli, Acting First 
Class Subordinate Judge of Karwar, under section 617 of the Civil Procedure 
Code (Act XIV of 1882). 

On the 4tb June 1896, certain immoveable property was sold in execution 
of the decree of the Court of the First Glass Subordinate Judge of Karwar. 
The purchaser paid the deposit of twenty-five per cent, on the amount of the 
purchase>money on the same day. Under section 307 of the Civil Procedure 
Code (Act XIV of 1882) he was bound to‘ps-y the balance of the purchase* 
money before the evening of the 19th June. On the 17th June he paid the 
money into the Post Office at Yellapur and caused a money order to be sent to 
the Nazir of the Court. The Nazir received the money on the 22nd June. 

On these facts the Subordinate Judge submitted the following question:— 
“ Whether a pavment into the Post Office is equivalent to a payment into 
Court for the purposes of section 307 of the Code of Civil Procedure ? " 

t«6l The opinion of the Subordinate Judge was in the affirmative. He 
referred to Srinivas v. Malayacha, I. L. B., 7 Mad., 211; Oujadhar Pauree v. 
Naih Pauree, I. L. B., 8 Cal., 528. 

Shamrav Vitthal {amicus curia), for Plaintiff and Defendants. 

Narayan G, Chandavarkar [amicus curia), for Auction-Purchaser. 
Farran, C. J. :—We answer the question in the negative. The Post 
Office is not a part of the Court or the agent of the Court. The purchaser, if 
be chooses to send the purchase-money by it, must, as in any other mode of 
sending the money, send it so that it shall reach iho Court in time to satisfy 
the requirements of section 307 of the Code of Civil Procedure. He cannot 
treat the time of payment into the Post Office as the time of payment to the 
Court. In botu the oases cited by the Subor dinate Judge the money was 

* Civil Reference, No. 5 of 1896. 
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actually brought to the Court within the tiqpe allowed, so that they have no 
application to the present case. 


[ f2 Bom. 411 ] 

APPELLATE CIVIL. 


The 24th August, 1S96. 

Present; 

Sir C. Farran, Kt., Chief Justice, and Mr. Justice Fulton. 


Amavu and others.(Original Defendants) Appellants 

versus 

Mahadgauda.(Original Plaintiff) Bespondent.* 


Hindu law — Jains — Adoption—DeaJth of only son leaving widows in lifetime of 

father— Subsequent death, of father—Vesting of father's estate in son's 
toidows—Adoption by son’s senior widow without consent of 
junior widow —Divesting of estate. 

By oustom the Jains are governed in matters of adoption by the ordinary roles of 
Hindu law. 

Where an only son has died in his father’s lifetime leaving a widow, an adoption by 
her after the father’s death, and after she has inherited the estate, is valid. 

Where the son has left two widows, an adoption by the senior widow after the father’s 
death is valid although the younger widow docs not consent and although such adoption 
divests the estate which she has inherited from her father-in-law. 

The authority of a widow to adopt is at an end when the estate after being vested in her 
son has passed to the son’s widow. 

[ilT] An adoption by a widow in a divided family cannot divest any estate other than 
her own and her co-widow’s except pprhaps with the consent of the heir in whom the estate 
has vested. 

Second appeal from the decision of Bao Bahadur C. N. Bhat, Joint First 
Class Subordinate Judge of Satara with appellate powers, confirming the 
decree of Bao Saheb Venkatrao Pandurang Deshpande, Subordinate Judge of 
Tasgaon. 

The plaintiff sued to recover possession of certain property, alleging that 
he had been adopted by Sarasvatibai, senior widow of Kalgauda, in October 
1880, and that the property was in the possession of defendant No. 1 (Amava), 
younger widow of Kalgauda who bad predeceased bis father Daulatgauda. 

Amava (defendant No. 1} pleaded that the property of her father-in-law 
had devolved upon her and her oo-widow Sarasvatibai and was now vested in 
them ; that Sarasvatibai bad no right to adopt without her (Amava’s) consent, 
and that the plaintiff was, therefore, not validly adopted. 

The defences of other defendants were immaterial. 

The Subordinate Judge found that the adoption of the plaintiff by Saras- 
vatibai was valid, and that the consent of defendant No. 1 to the adoption was 
not necessary. He, therefore, awarded the plaintiff’s claim subject to bhe 
maintenance due to defendant No. 1 the amount of which was to be determined 
in execution. 

* Second Appeal, No. 620 of 1896. 
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On appeal by defendant No. 1 the Jndge confirmed the decree. 

Defendant No. 1 preferred a second appeal. 

Vasvdev 22. Joghkar, for the Appellant (Defendant No. 1). 

Doji A. Khare, for the Hespondent (Plaintiff). 

Fniton, J.:—The parties to this appeal are Jains. The question to be 
decided is whether the senior widow of a son who predeceased his father can 
adopt after that father’s death without the consent of the junior widow. 

Daulatgauda, the owner of the estate, had a son Kalgauda, who died 
childless in his father’s life-time, leaving two widows Sarasvatibai and Amava. 
On Daulatgauda’s death, leaving neither widow nor descendants, Sarasvati 
and Amava inherited [418] the estate as the nearest sapindas. Subsequently 
Sarasvati, the elder co-widow, adopted the plaintiff Mahadganda without the 
consent of Amava. 

That by custom Jains are governed in matters of adoption by the ordinary 
rules of Hindu law is established by the case of Bhagvandas v. Bajmal* We 
must, therefore, consider whether according to Hindu law the above adoption 
would be valid. 

If Sarasvati had been a sole widow it is difficult to see on what ground the 
adoption could have been impugned. 

By Hindu law, according to the Maratha school, a sole widow in a divided 
family may without express authority adopt to her deceased husband, but 
cannot by so doing divest any estate already vested by inheritance other than 
her own. In such a case the assent of kinsmen is not required. In a united 
family she can, if not specially authorized by her husband, adopt only with 
the assent of the co-parceners. In the present case, Daulatgauda and his son 
Kalgauda were presumably united. During Daulatgauda’s life, Kalgauda’s widow 
could have adopted with the consent of her father-in-law. After Daulatgauda’s 
death, the widow having gained independence of control by reason of there being 
no other co-parcener in existence could, in conformity with the presumption of 
implied authority from her husband recognized by the Maratha school, have 
adopted a son. Thus, in the case of Hupehand v. Kakhmabai, 8 Bom. H. C. 
Bep. (a. C. J.) 114, it WHS held that the authority to adopt subsisted in the 
case of the widow of a predeceased co-parcener and could be exercised after the 
death of the last surviving member of the co-parcenery, the sanction of the 
last survivor’s widow being required not to supplement that authority but to 
divest the estate which had been inherited by the last survivor’s widow. This 
view is in no way inconsistent with the decision in Krishnafav v. Shankarrav, 
I.L.B., 17Bom., 164, in which it was held that the authority given by implication 
by the deceased husband of a widow was at an end and incapable of execution 
[M93 after the estate having vested in deceased’s son had passed on that son’s 
death by inheritance to the son’s widow. Tbe principle on which this decision 
rests will be found explained in lihooban Moyee v. liam Kishore, 10 Moo. I. A., 
279 at p. 309, in which their Lordships remarked as follow :—“ How then 
is tbe deed to be construed when we regard it merely as a deed of permission 
to adopt ? What is the intention to be collected from it, and how far will the 
law permit sneh intention to be effected ? It must be admitted that it con¬ 
templates the possibility of more than one adoption ; that it shows a strong 
desire on the part of the maker for the eontinuan- i of a person to perform his 
funeral rites and to succeed to his property ; and that it does not in express 
terms assign any limits to tbe period within which the adoption may be made. 
But it is plain that some limits must be assigned. It might well have been 

*10 Bom. H. C. Bep., p. 341. See also Chotay Loll v. CAunne Lail, L. B., 61. A., p. 88. 
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that Bhowani had left a son, natural born or adopted, and that euoh son had 
died himself leaving a son, and that such son had attained his majority in the 
lifetime of Ghandrabollee Debia. It could hardly have been intended that 
after tbe lapse of several suooessive heirs a son should ba adopted to the great¬ 
grandfather of the last taker when all the spiritual purposes of a son aooording 
to tbe largest construction of them would have been satisfied.*' 

In Pudtna Goomari v. The Court of Wards, L. B., 8 1. A., 229, the Privy 
Council applying the principle of a limit of authority explained in the above 
passage said that upon the vesting of the estate in the son’s widow the power of 
adoption by the son’s mother (proceediug in that case from an express autho¬ 
rity to adopt given by the husband) was at an end. In Krishnarav v. Shan- 
karrav, I. L. B., 17 Bom., 164, this Court merely applied tbe above principle to 
a case governed by the law of the Maratha school in which tbe authority from 
the husband was implied instead of being express. In so doing the Court followed 
the decision in Keshav v. Govind, I. L. B., 9 Bora., 94, in which Mr. Justice 
West very clearly explained the doctrine of the limitation of a widow’s 
implied authority. In the case of Shri Dhamtdhar v. Ghinto, I. L. B., 20 Bom., 
250, it was held that the widow of a [420] predeceased son could not adopt so 
as to divest tbe estate inherited by the widow of her father-in-law. This decision 
apparently proceeded on the principle explained in Chandra v. Gojarabai, I. L. B. 
14 Bom., 463, that an estate which had once passed away to a separated 
heir could not be affected by a subsequent adoption, for it must be remembered 
that the widow of the last survivor of a group of co-parceners takes by inherit¬ 
ance as if that survivor had been a separated householder, and that consequently 
when the estate bas been inherited by the widow of the last survivor it cannot 
be divested (at least without the consent of tbe person in whom it is vested) by 
an adoption made by the widow of a predeceased co-parcener. Tbe same view 
was expressed in another way by the Privy Council in Bhubaneswari v. Ntlkomul, 
L. B., 12 1. A., 137, in which their Lordships said : " An adoption after the 

death of a collateral does not entitle the adopted son to come in as heir of the 
collateral ”—for this would be contrary to the rule that on the death of a 
separated householder or last surviving member of a co-paroenery the inheritance 
passes at once to tbe nearest heir or group of heirs and cannot he held in sus¬ 
pense subject to a possible adoption. In Babu Anaji v. Batnoji, I. L. B.. 
21 Bom., 319, it was held, following Rupchand v. Rakhmabai, 8 Bom. H. C. 
Bep. (a. G. J.), 114, that the general rule that an adoption by a widow could not 
divest an estate vested by inheritance in an heir was subject to tbe exception 
that it might divest such estate if made with such heir’s consent. This 
proposition was disputed by Mr. Justice CANDY in Vasudev v. Bamohandra, 
P ,1. for 1896, p. 299, his opinion being in accordance with the decision in 
Annammah v. Mabbu, 8 Mad. H. C. Bep., 108, and a dictum in Dhamidhar v. 
OAtnto, 1. L. B., 20 Bom., 250, but not deriving support from the case of 
Krishnarav v. Shankarrao, 1. L. B., 17 Bom., 164, if our view of the 
principle of this decision be correct. 

From the cases above referred to, it seams to ns that two rules are 
established which govern adoptions by widows:— 

First. That having r.egard to the doctrine of satisfaction ol spiritual 
purposes the authority of a widow to adopt is at an [421] end when the 
estate, after being vested in her son, has passed to the son’s widow. 

2ndly. That an adoption by a widow in a divided family cannot divest 
any estate of inheritance other than her own (and her co widow’s) except 
perhaps with the consent of the heir in whom tbe estate has vested in regard to 
which exception the decisions are conflicting. 
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In (ihe case of Sangapa v. Vyasapa, F. J., 1896, p. 528, which came before 
Mr. Justice BaYLEY and Mr. Justice FuLTON, the Court was asked to extend the 
first of these rules by holding that the authority of the mother was at an end 
when the son died unmarried after attaining full age and ceremonial competence. 
To this request they did not consider that the authorities ^justified them in 
acceding, but as the case is under appeal to the Privy Council, the matter 
cannot be treated at present as settled. 

Now it seems clear that an adoption by a sole widow of a son who died 
childless in his father’s lifetime made after that father’s death and after the 
estate has been inherited by such widow as nearest sapinda is not inconsistent 
with either of these rules. It is certainly not in conflict with the second. It 
appears evident also that it is not at variance with the first when the reason¬ 
ing on which that rule is based is borne in mind, for as the widow’s husband 
never had a son, it cannot be contended that all (or any) of the spiiitual pur¬ 
poses of a son have been satisfied. If it be objected that under this decision 
the widow of a childless separated householder however remote who may have 
inherited an estate as nearest sapinda will be able by adoption to divert the 
inheritance on her death from the next heir, the answer seems to be that during 
the widow’s life the next heir has no vested interest in the inheritance, that 
the widow has a right to adopt a son to her own husband, that the right can¬ 
not be defeated BV the accident of Her having inherited the estate of a sapinda, 
and that the adoptive son will be in precisely the same position in regard to 
the inheritance of that estate on his adoptive mother’s death as if he had 
been born in the family. There remains, therefore, no ground for doubting 
[422] the validity of an adoption by the solo widow of a son who has died in 
his father’s lifetime after the father’s death and after the estate has been 
inherited by the son’s widow. 

The next question to consider is whether the fact .of there being a younger 
co-widow not consenting invalidates the adoption by the elder widow. 
Amongst Hindus the question is settled by the decisions in Rakhmabai v. 
Radhahai, 5 Bom. H. C. Bep. (a. O. J.), 181, and Ramjt v. Ghamau, I. L. B., 
6 Bom., 498, which show that as it is the younger widow’s doty to assent to 
the adoption in order to secure spiritual and* other benefits to her husband, 
her omission to do so does not affect its validity notwithstanding the tact that it 
divests uer estate. The reasoning on which the law is based is probably not 
wholly applicable to Jains, just as a similar objection may be urged in regard 
to many other rules of adoption. But as it has been decided that by general 
custom the Jains are governed by Hindu law in matters of adoption, and as no 
special custom affecting adoption by co-widows has been proved to exist among 
Jains, there is no ground for holding that the general law ought not to be 
applied. We, therefore, confirm the decree with costs. 

Decree eonfirmed. 


NOTES. 

[ 1. The general Hindu Law is applied to Jains (1898) 28 Boin. 257 ; (1899) 27 Cal. 
SV9; (1910) 88 Mad. d89 at 44B; (1910) 32 All. 247 ; 

2. As regards the right of tho senior widow to adopt without the consent of the junior 
widow, see also (1910) 82 All. 247 afTirming (1908) 80 All. 197 ; (1905) 28 Mad. .IlS ; (1914) 
16 M. L. T. 612; (1904) 28 Bom. 461; (1911) 84 Cal. 694 at 698 : affirmed in (1912) 39 C^l. 
582 at 586; (1918) 37 Mad. 199. 

8. The power to adopt can bo exorcised by those who a.eihu immediate heirs as widow 
or mother, (1900) 25 Bom. 806, in a divided family; it comes to an end if they are not the 
immediate heirs, and is not revived by the subsequent vesting in them:—(1902) 26 Bom. 
626; (1906) 33 Os'. 1306. Although an immediate heir, a woman oannot ^opt when she 
snoceeds as getraja sapinda widow, (1908) 32 Bom. 499.] 
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APPELLATE CIVIL. 

The 1st September, 1696. 

• Present ; ^ 

Sir C. Farhan, Kt., Chief Justice, and Mr. Justice Hosking. 

Bhitnapaiya.(Original Plaintiff) Appellant 

versus 

Bamohandra Bhirarao and others.(Original Defendants) Bespondente.'* 

Resumption—Land granted with condition of service—Land granted 

as remuneration for service —Service attached to grant of hereditary 
office—Adverse possession — Limitation. 

Land granted with a condition of service attached to the grant cannot be resumed when 
the service is no longer required. 

But land granted as remuneration for service maybe resumed when the service is'no 
longer required, except when there has been a grant of an hereditary ofSce to those who 
are to perform the service. In that case the land can only be resumed when the need of 
such service altogether ceases. Where the [123] services arc still required, and the grantee 
has a right to the hereditary olHoe, ho cannot be deprived of the land on the mere ground 
that the grantor prefers to appoint some one else to officiate. 

The ancestors of the plaintiff appointed the ancestors of the defendants as hereditary 
kulkarnis and granted to them certain lands as remuneration for service as kulkarni, and as 
karkun. The service required as karkun ceased in 1863-6'1. Members of defendants’ family 
officiated as kulkarnis for more than two hundred years. They continued to officiate till 
1887. Their services were Jihen dispensed with, and a stranger was appointed kulkarni by 
the plaintiff. In 1894 the plaintil! sued to recover all the lauds. 

Held (l)that the appointment of the defendants' family as hereditary kulkarni was valid. 

(‘2) That the claim to recover possession of part of the lands assigned for the remuner¬ 
ation of the defendants as karkun was time-barred by the defendants adverse possession since 
1863-04. 

(B) That the defendants’ possession of the lands assigned for the remuneration of the 
defendants a.s kulkarni was not adverse to the plaintiff previously to 1887, but that as the 
hereditary kulkarnis of the village the defendants wore entitled to enjoy the land so long as 
the services of a kulkarni were required, whether their services were accepted or were refused, 
provided they duly disfsharged the duties of the office should their services be required. 

Ari’EAL from the decisiou of J. J. Heaton, District Judge of Dbarwar. 

Tho plaintiff sued to recover from the defendants certain lauds situate in 
the village of Annigeri, known as the Wat Gadag or Gadagindari lands, 
Siroiihallidnti lands and Hebsurdari lands. 

The plaint alleged that the anoootors of the plaintiff had granted these lands 
to the ancestors of the defendants as remuneration for service as karkun to 
plaintiff’s family and as kulkarni of the village of Annigeri; that defendants had 
continued to render service as kulkarni of Annigeri till August 1887, when 
plaintiff dispensed with defendants’ services |}oth as karkun and kulkarni, since 
which time the defendants bad wrongfully held the lands and refused to give 
them up. The defendants contended that the plaintiff was not entitled to 
resume the lands merely because he declined to accept service from the 
defendants as knikarni, t. «., that the defendants were willing to do such services 

’ • Appeal, No. 9 of 1896. 
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as were lawfaily required from them, and that the plaiatiff’s claim was barred 
by limitation. 

[424] The Judge held that the plaintiff was not entitled to resume the 
lands in suit, or any of them, without giving the defendant t]ie option of con¬ 
tinuing to render service for which they were granted, and that the claim 
as regards Wat Gadag lands was time*barred. He, therefore, dismissed the suit. 

The plaintiff appealed with respect to Wat Gadag lands only. 

Bao Saheb F. J. Kirtikar (Government Pleader) :—Our appeal relates to 
Wat Gadag lands in respect of which the lower Court has held our claim barred. 
But there has been no adverse possession of them. The defendants have 
always held the land as our agents (mutaliks). 

But further we contend that when there has been a grant of land for 
service, the land is resumable when the service ceases. The appointment 
of an hereditary mutalik (agent) is invalid —BarjJ v. Mahadevrav, 2 Bom. H. C. 
Rep., 237: Krishnaji v. Vithalrao, I. L. R., 12 Bom., 80; Bkimaji v. Girtapa, 
I. L. R., 14 Bom,, S2. The case of Narainsing v. Mdhadeosing, 6 Gal. W. R., 
199, is not in point, as the grant there was made by Government. He cited 
section 83 of Bombay Act V of 1879. 

Doji A. Khate, for Respondent (Defendant):—The defendant ceased to do 
service as karkun in 1863, but he lias held the land granted as remuneration 
for such service ever since. The plaintiff’s claim to it is, therefore, barred. 
The office of mutalik may be hereditary—Bombay Act III of 1874, section 66. 
We rely on Kriahnarav v. Rangrav, 4 Bom. H. C. Rep., 1 (\. C. J.); Gopulv. 
Sakharam, 1. L. R, 4 Bom., 254; Radhabai v. Anantrav, I. L R., 9 Bom., 198; 
hhmaji v. Gfnapa, I. L. R., 14 Bom., 82; if the defendants are willing to 
perform tlie services for which the lands were granted, the plaintiff cannot 
resume the lands— Forbes v. Meet Mahomed, 13 Moo. fnd. Ap., 438, 

FaPran,C. J.:—This action was instituted by Bhimapaiya Deshpande to 
recover possession of certain lands in the village of Annigeri in the Dharwar 
District, known as Wat Gadag lands, and certain other lands. Plaintiff 
alleged that his ancestor granted the said lands to the ancestors of 
defendants as [428] remuneration for service as karkun and as kuikarni, and 
that in 1887 he dispensed with the services of defendants, and demanded that 
the lands should be given up, but that defendants refused to comply with bis 
demand. The defendants replied {inter alia) that the lands had been granted 
as sarva inam, and that they bad never refused to perform service. 

The District Judge found that the lands claimed other than the Wat Gadag 
lands had been granted to defendants’ ancestors as sarva tnam, and that the Wat 
Gadag lands were permanently granted as remuneration for service, and that 
defendants had been in adverse possession for over twelve years before suit, and 
be rejected the whole claim. Plaintiff appeals as to the Wat Gadag lands only. 

The earliest evidence which defendants have produced as to their title to 
the Wat Gadag lands consists of a document executed by the Deshpande to 
their ancestors in A. D. 1716. It sets out that the defendants’ family had 
from old times held six mars of land Wat Gadag as mushabira (salary) for 
service (the nature of the service is not stated) done by two men ; that the 
Deshpande had taken money from them ; that they bad objected they were 
writers, and not cultivators, and would prefer that the Deshpande should get 
the lands tilled by cultivators rather than they would continue to hold the land 
on such terms; that the Deshpande having considered their complaint guaran¬ 
teed the return of the money taken from them and would allow them to hold 
the land free from all exactions in return for the service they did. It is admitted 
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that the service reonired from defendants as karkun ceased in 1868*64, as 
Government no longer required snob servioe from the Desbpande. Memhers 
of the defendants* family continued to offioiate as knlkarni of Annigeri till 
1887, and then their services were dispensed with, and a stranger was apf>omted 
knlkarni as the deputy of the Desbpande. Only one instance has been shown 
in which a person who was not a member of defendants' family officiated as 
knlkarni before 1887; this was the appointment in July 1858, of Anant Oanesh, 
hut he was appointed by Venkapa, a member of defendants’ family. 

The defendants have never denied that tlie kulkarniship of Annigeri belongs 
to the Deshpande, but they claim to be the [iH] hereditary deputy kulkamis. 
It is contended for defendants that the Wat Qadag land was granted to their 
ancestor with a condition of servioe attached to the grant, while, on the other 
band, the contention for plaintiff is that the land was granted as remuneration 
for servioe. 

The distinction between these two kinds of grants was recognized by the 
Privy Council in Forbes v. Meer Mahomed Tuguee, 13 M. I. A., at p. 464. In the 
case of a grant of the ffrst kind, the land cannot be resumed when the service 
is no longer required ; in the case of a grant of the other kind the land may be 
resumed. This rule as to the resumption of land granted as remuneration for 
servioe can only be applied (in a case Where there has been a grant of an 
hereditary office) when the need of such service altogether ceases. In the pre¬ 
sent case the services of a kulkarni are still required, and if defendants have a 
right to the hereditary deputy kulkarniship they cannot be deprived of the land 
. which they bold as remuneration for such office, on the mere ground that 
plaintiff prefers to appoint some one else to offioiate as kulkarni. 

We have then first to consider the nature of the grant of the Wat Gadag 
land. It appears to us- that it was a grant of land as remuneration for future 
service. The wording of the instrument passed by the Deshpande in A, D. 
1716 shows this. It is also evidenced by a letter written by the Deshpande 
on the 34th February 1850, (Exhibit 73) to a member of defendants’ family, 
when, as the Government Pleader argues, be could not have anticipated that the 
Courts would distinguish between a grant burdened with a condition of service 
and a grant of land as remuneration for service. In that letter the Desbpande 
wrote on account of a dispute about the pay of the officiating kulkarni. This 
is, therefore, to inform you that you cousins should arrange among yourselves 
what work each is to do. For this you receive lands and cash allowances. 
Divide that among yourselves and do the work." Mr. Kbare points out that in 
1844 Anandibai, who was then Deshpande, spoke of the grant of land to defend¬ 
ants as their inam. Wilson, in bis Glossary, says that the term ' Inam ’ is some¬ 
times vaguely applied to grants of rent-free lands, without reference to perpetuity 
or any specified conditions; it is not [487] unlikely that Anandibai used the 
word in this vague sense. Were the defendants hereditary deputy kulkamis? 
We think the question must be answered affirmatively. Members of their family 
alone have officiated, so far as the evidence shows, certainly for over 800 years, 
and probably for over 300 years, with the exception before referred to and ex¬ 
plained, and the necessary inference from this long continued term of office is, 
we think, that defendants' ancestors were permanently appointed to the office. 
It is true tJiat the Deshpande has been consulted by Government as to who 
should offioiate, but the pedigree (Exhibit 98) shows that for many years there 
have been several members of defendants’ family available for servioe, and it 
was necessary that one should be selected for servioe from time to time. The 
Desbpande appears always to have selected a member of the defendants' 
family, until the year 1887. 
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WaB the appointment of .a hereditary gamasta kulkarni valid? The 
deoieion of Fobbes and Tuckbb, JJ., in Bavjt v. Mahadevrav, 2 Bom,. H. C, 
Bep. (a. C. J.), 237. ia against the validity of suoh an appointment though made 
before any British legislation on the subject. The learned Judges, without 
citing any specified authority, say : “ The holder of an hereditary office being 
simply a tenant for life, as has been frequently decided, the nomination of an 
hereditary substitute to bis successors in the office is an act clearly beyond 
his conipetenoy,’’ In Krishnajiv. Vithalrav, I. L. B., 13 Bom., 80, this case 
of Bavji v. Mahadevrav, is mentioned as an authority on the point, but the 
appointment which was held to bo invalid was one made in 1850, and tbe 
distinction between appointments to hereditary offices made before Begulation 
XVI of 1827 came into force and appointments made subsequently does not 
seem to have been considered. On tbe other hand in &rishnarav v. Bangrav, 
i Bom. H. C. Bap. (.\. C. J.), at p. 11, Wbsxkopf, J., upon the strength of a 
large number of authorities which he cites, says : "As to civil hereditary offices 
and the inams (vatan) annexed to them, the balance of authority seems to 
incline in favour of tbe alienability in permanence {previously to British 
legislation) as well of the offices as of the inams appendant to them, together 
or separately." This view of the law [128] bas been followed in several cases 
— Badhabaiv, Anantroo, I. Xj. Bom,, at p. 208; Bhimaji v. Giriapa, 
1. L. B., 14 Bom., 82; LaJeshman v. Narayanrao, P. J„ 1896, p. 355,—and may 
now be taken to he the law on the subject. See also section 56 of the Bombay 
Hereditary Offices Act, l<s74. We find, then, that tbe defendants are the 
hereditary gumasta kulkarnis of Annigeri, and that so long as the services of a 
kulkarni are required for that village, the defendants are entitled to enjoy so 
much of the Wat Gadag land as has been assigned to them as remuneration 
for suoh services whether their services are accepted or are refused, provided 
they duly discharge the duties of the office should thmr services be required. 

As has been already stated, the Wat Gadag land was assigned for remunera¬ 
tion for the services of a karkun and of a kulkarni. Plaintiff has not 
distinguished in the plaint between tbe part assigned as remuneration for one 
office and the part assigned for the other office, but there is some evidence that 
half the land was assigned for each office, and as there were two persons whose 
services w^re required, this seems probable. The claim to recover possession 
of tbe part assigned for remunerating the karkun has been long since time- 
barred, In the view we have taken as to the nature of defendants' tenure of 
the office of kulkarni, possession of the part of the land ^assigned for the 
remuneration of tbe kulkarni was not adverse to tbe Desbpande before 1887. 
For these reasons we confirm the decree of the District Judge with costs. 

Decree confirmed. 


HOTEI. 

! See also (1908) 38 Bom., 609; (1900) 2 Bom. L.B., 8«6; in (1904) 29 Mad., 24, this was 
uct followed as regards the powers of the second appellate Court with regard to custom or 
usage, t 
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APPELLATE CIVIL. 

. The 1st September 1 1896. 

Present . 

Sib 0. Farran, Kt., Chief Justice, and Mr. Justice Hoskino. 


Vedu.(Original Defendant) Applicant 

versus 

Nilkanth.(Original Plaintiff) Opponent.” 


Landlord and tenant—Possessory suit by landlord — Lease—Tenant 
oan show that lease determined by sale. 

In a possessory suit before a Mamlatdar though it is not oompotent to a tenant to deny 
hii landlord's title at the date of his lease, it is open to him to [iSB] show that it has 
■inoe determined, e.g., by a sale to him by the landlord, in which case the tenant no longer 
holds under a title derived from the landlord. 

Application under the extraordinary jurisdiction of the High Court 
(section 622 of the Civil Procedure Code, Aet XIV of 1882) against the decision 
of Bao Sabeb Shankar Krishna, Mamlatdar of Jalgaon. 

The plaintiff brought a summary suit to recover possession from the defend¬ 
ant of four fields, alleging that they had been let by him to the defendant for 
a year under a lease which terminated on Ghaitra Shudh let, Samvat 1952, 
(15th March 1896), but the defendant reiused to deliver up possession. 

The defendant pleaded tliat he had purchased the fields from the plaintiff 
five days before the expiry of the lease under a deed of sale. 

At the hearing the defendant applied for time to enable him to produce 
the deed of sale from the Begistrar’s office. The Mamlatdar rejected the 
application and awarded the plaintiff’s claim, holding that even if the deed 
of sale was produced, it would not help the defendant, as he could not deny 
his landlord's title, and under the lease he was bound to give up possession. 

The defendant applied to the High Court under its extraordinary jurisdic¬ 
tion (section 622 of the Civil Procedure Code, Act XIV of 1882), and obtained 
a rule nisi calling on the plaintiff to show cause why the decision of the 
Mamlatdar should not be set aside. 

Mahadeo V. hhat, appeared for the Applicant (Defendant) in support of 
the rule. 

Ooknldas K. Parekh, for the Opponent (Plaintiff) showed cause. 

Farran, C.J From the judgment of the Mamlatdar it would appear 
that he would have allowed the defendant an opportunity of producing his 
alleged sale deed from the office of the Begistrar had he not been under the 
impression that it would not, if produced and proved, have been a good answer 
to the plaintiff’s claim. This was a mistake on his part. Had the plaintiff 
sold the land to the defendant, the defendant would no longer be bolding under 
a title derived from the plaintiff'. [4303 Though it is not competent to a tenant 
to deny his landlord's title at the date of his lease, it is open to him to show 
that it has since determined. We set aside the decree and remand the case 
for a retrial having reference to the above remarks. Costs, costs in the cause. 

Decree set aside and ease remanded. 

Applioation, No. 188 of 1696 under the Extraordinary Juriediotion. 
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L 21 Bom. ISO ) 

APPELLATE CIVIL. 

The 2nd September, 1896. • 

Present; 

Sir G. Farran, Kt., Chief .Tiisticb, and Mr. Justice Hoskino. 

Bai Sbirinbai.(Original Plaintiff) Appellant 

vet sue 

Kbarshodji Nasarvanji Masalavala.(Original Defendant) Beapondent.* 

Parsis — Marriage—Infant marriage among Parsis— Custom—Suu for de- 
elaration of nullity of infant marriage—dge of majority applicable 
in ease of sueh suit—Indian Majority Act [IX of lH7S), 

Sees. 2 and 8—Parsi Marriage and Divoree Act (X(^ of 1H65), 

See. 3—Limitation Act (Xy of 1877), 

Art. 120—Praetiae—Second appeal — 

• Finding of lower Courts as to custom. 

A Farsi female, within three years after she had attained the age ot twenty-one, brooght 
a suit in the Court of the Subordinate Judge at Broach for a declaration that a marriage 
ceremony performed in 1869, when she was not three years old, did not create the status of 
husband and wife between her and the defendant. She had never lived with the defendant 
as his wife. The Subordinate Judge held that the marriage was valid and binding, being of 
opinion that the custom of infant marriage among the Farsis was well established and re¬ 
cognized, On appeal the Judge confirmed the decree, bolding that at all events in 1669, 
when the marriage took place, the custom was common and recognized as binding. On second 
appeal the High Court concurred with the opinion expressed in Feshotaniv. Meherbai, l.L. B., 
13 Bom., 302, that the Zoroastrian system did nut contemplate marriage in infancy, but the 
lower Courts having found a custom bad grown up among Parsis in India validating such 
marriages, and that the custom was in force in 1869^ did not consider it open on second 
appeal to arrive at an independent finding as to whether the evideneo established the ezistenoe 
of such a custom. 

HAd, that a Farsi suing to have a marrisgu declared void is '* acting iii the matter of 
marriage ” and, tUerefore, the Indian Majority Act (IX of 1S7.5), which makes the age of 
eighteen the ago of majority, does not apply to a question of limitation with regard to suob 
suit. The age of majority in such a case is that proscribed by the* Farsi Marriage and 
Divorce Act (XV of 1B65), viz., twenty-one years. 

[Mil Hell, also, that article 120t of the Limitation Act (XV of 1877) was applicable to the 
above suit and that the plaintifi having tor the purpose of bringing the suit attained her 
majority at twenty-one, the suit was not barred. 

Act XV of 1865 contains no provision as to the age at which a Farsi marriage can be 
validly contracted, the matter being left to the general law which governs Parsis in that 
particular, just as the English Marriage Act (4 Geo. TV, c. 76) leavi s it to be dealt with by 
the common law of England. 

• Second Appeal. No 117 of I 89 g 

t [Art. 120 

Description of suit. which period begins to run. 

Suit for which no period of limit- Six years. j When*^e7i^t tiTsiMa^ues. • 
ation is provided elsewhere in this 
Bchedule. i 
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SECONit appeal from tihe decision of G. Fawcett, Assistant Judge of Broach, 
confirming tho decree of Bao Saheb Chunilal D. Kavishvar, Subordinate Judge 
of Broaob. 

Suit by a wife for a declaration of nullity of marriage. The parties were 
Farsis. The suit was filed on 11th September 1890. 

The plaintiff alleged that she was born on the 20th September 1866; 
that on the 25tb January 1869, she being then between two and three years 
old, she went through the ceremony of marriage with the defendant; that she 
had never lived with him as his wife and had never ratified or acquiesced in 
the alleged marriage, bus on the contrary had always repudiated it and had 
refused to live with the defendant. She contended that the pretended marriage 
was null and void, as she, being at the time an infant three years old, was 
incapable of consenting to the contract. She, therefore, prayed for a declara¬ 
tion that the marriage ceremony had not created the status of husband and 
wife, and that tho alleged marriage was null and void. 

The defendant contended (inter alia) that the suit was time-barred by 
limitation; that the marriage was legal and binding ; and that plaintiff 
could not repudiate it. 

The Subordinate Judge held that the qiarriage was valid and binding on 
the plaintiff. In his judgment he said ;— 

“The suit was not timo-barred, because the cause of action accrued to plaintifi whan 
she was informed of the marriage on reaching years of discretion, that is, at the age of 
fourteen. The ordinary period of limitation was six years under article 120 of Schedule II 
of the Limitation Act (XV of 1877), but under suction 7 of the same Act the period was 
extended to three years from the date of plaintiff's attaining majority. She was proved to 
have been born on the SOtli September 1866, and in the matter of the marriage the plaintifi 
attained her majority under Sbetion 3 of the Farsi Marriage and Divorce Act (XV of 1666) at 
the age of twenty-one and not at the age of eighteen under the Indian Majority Aot (IZ of 
1875). The plaintifi was, [i82J therefore, entitled to institute the suit at any time before 
she completed her twenty-fourth year, and the suit having been 'brought on the lltb 
September 1890, was not time-barred. 

“ The marriage was valid, as the custom of infant marriages among Farsis was well 
established and recognized as valid and was not prohibited by the Parsi Marriage and 
Divorce Aot. The requisites to the validity of a Parsi marriage had also been observed in 
the present case. The marriage was. therefore, binding upon the plaintifi. 

“ The plaintiff oould not repudiate the marriage. There was no authority for holding 
that she could, and q,hc contrary opinion was expressed by SOOTT, J., in Peskotam v, 
Meherbai, I. L. R.. IS Bom., 302." 

On appeal by the plaintiff the Judge confirmed the decree. He was of 
opinion that the suit was barred by limitation. The following is an extract 
from his judgment- 

“ As to the custom, it i.s clearly cstabiished by the evidence iu the case. Even the plaint- 
ifi's witnesses admit that the custom was formerly very prevalent and was recognised as valid 
among the Parsis. * * The custom is fast dying out, and it may be that it has now 
ceased to be a well-established onstom having the foroe of law. That, however, is, not the 
question for me to decide. It is beyond any doubt whatever that in 1869, when this marriage 
toolr plaoe, the oustom was common and recognized as binding 

" The Buburdinate Judge bates his decision upon seotion 2 (a) of the Indian Majority 
Aot, 1675, read with eeotion S of Aot XV of 1865. He argues that as a Parsi boy or girl is not 
tui juris for the purpose of entering into a mattiage contract until he or she teaches the age 
of twenty-one, a fortiori, be or she cannot file such a suit as this without being represented 
by a guardian or next friend within that period. 1 do not, however, think this argument 
•ennd. As laid down in the case reported at 1. L. B., 3 Mad., 248, seotion 3 of Act IZ of 
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1876 nfen only to th« oapaoity to oontraot, and not to the oapaoity to eae. It does aot, 
therefore, follow that beoaa^e the plaintiff was not suf juris so as tooontraot a valid marriage 
between eighteen and twenty>one, that she was not in a position to bring a anit in a oase 
like this. The word ' minor ’ in section 7 of Aot XV of 1877 mast, in my opinion, be con¬ 
strued with reference to the general law as laid down in the Indian Majority Aot, 1876, 
nnder which the plaintiff attained her majority at the i^se of eighteen. She should aooordingly 
have brought her suit within three years from 80th September 1884, and as she failed to do 
so, her suit is time-barred. ” 

The plaintiff preferred a second appeal. 

Maepherson yvith Ardestr, Hormusii and Dimka appeared for the Appellant 
(Plaintiff):—The suit is not barred by limitation. Tbe [488] age of majority for 
marriage among Parsis is twenty-one years under section 3 of the Farsi Marriage 
and Divorce Aot (XV of 1865); the Indian Majority Aot (IX 1875} is not 
applicable. Under tbe provisions of section 2, clause (a), that Aot is not appli¬ 
cable to marriage, dower, divorce and adoption. The words in the clause are 
“ the capacity of any person to act.” We contend that instituting a suit is a 
capacity to aot; otherwise a person who is disaoled from' contracting marriage 
before he is twenty-one years old, would be entitled to bring a suit to set aside 
a'marriage made with the consent of guardians. Under article 120, Schedule 
IT of the Limitatjpn Aot (XV of 1^77) the period of limitation for a suit of this 
nature being six years our claim is within time. 

There is no custom of infant marriage among Parsis. The sacred books 
do not sanction it. If there had been such a custom the Legislature would 
have given binding effect to it by the Parsi Marriage and Divorce Aot. The 
Legislature would not have ignored a recognized custom. 

Marriage among Parsis is a contract between the husband and wife. The 
contracting parties must understand and be capable of consenting to tbe contract. 
Here the parties were infants when the marriage was performed and quite 
incapable of understanding or consenting to it. 

According to the sacred books of the Parsis the earliest age at which the 
marriage ceremony can be performed is between seven and twelve years, but 
tbe plaintiff's marriage took place when she Vas only three years old. 

Scott with Manekihah J. Taleyarkhan appeared for the Bespondent 
(Defendant);—As to the question of limitation, it is true that the provisions of 
the Indian Majority Aot do not apply to marriage, dower, divorce and adoption. 
But these exceptions cannot prevent a person sui juris from bringing a suit 
within the statutory period after attaining the age of eij^hteen years. The 
present suit is not brought under the Parsi Mairiage and Divorce Act. 

[PABBAR, G. J. :—The question is whether repudiating a marriage is acting 
in the matter of marriage.] 

We submit it would be so. 

(«»] If tbe suit is in time then tbe question is whether the marriage is 
binding on the parties. Both tbe lower Courts have concurred in finding on 
the evidence that it is binding. That finding is a finding of fact and cannot be 
upset in second appeal. There is overwhelming evidence in tbe case with 
raspeot to the custom of such marriages among Parsis. The Parsi Marriage 
and Divorce Act does not lay (down that infant marriages are illegal. Marriage 
may be a contract under that Act, but it is not necessarily a contract under tbe 
Contract Aot. 

Funm, C. J..—The first question which has to be considered in this 
appeal is whether the suit is within time. The plaintiff Shirinbai, as found by 
the lower Courts, was bom on the 30th SeptemlMr 1866. Her marriage with 
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the defendant, which she impeaches, took place in or about the year 1869. On 
the 20th September 1884, she, therefore, attained the age of eighteen, and 
on the 20th September 1887, the age of twenty-one years. On the 11th 
September 1890, within three years of the latter date she filed the present 
suit in which she *pray8 for a decree declaring that the marriage ceremony 
performed in her infancy did not create the status of wife and husband between 
her and the defendant. 

It is admitted that article 120 of the schedule to the Limitation Act governs 
the present case, as no other article in the schedule applies specifically to it. 
That article allows a period of six years within which to sue from the time 
when the right to sue accrues. We agree with the Lower Appellate Court that 
the right to sue—the cause of action—accrued during the plaintiff’s infancy at 
the time when being of years of discretion she knew of the marriage and under¬ 
stood its consequences, which is found to be at latest when she was fourteen 
years of age. That being so, the effect of section 7 of the Act is to allow the 
plaintiff three years' time within which to sue after attaining her majority. 
We must, therefore, inquire whether for the purpose of bringing this suit the 
plaintiff attained her majority on reaching the ago of eighteen or of twenty-one 
years. The question is by no means free from difficulty. 

When the Parsi Marriage and Divorce Act (XV of 1865J was passed, 
twenty-one was the age of majority for Parsis in C4363 the Presidency Town, 
as the English law in that respect applied to them —Peshotam v. Meherbai, 
I. L. R., 13 Bom., 309; Naoroji v. Rogers, 4 Bom. H. C. Rep., 1. Tnere is no 
evidence before us to show that a different law as to the age of majority amongst 
Parsis prevailed in the mofussil. The Legislature in Act XV of 1865 adopted 
twenty-one years as the age of majority for Parsis, enacting by section 3 that 
no marriage contracted after the commencement of the Act should be valid, 
unless in the case of any Parsi who should not have completed the age of 
twenty-one years the consent of his or her father or guardian should have been 
previously given to such marriage. The schedule to the Ant shows that the 
age of twenty-one was inserted in section 3 as denoting the limit of the age of 
infancy. Por the purpose of the Act it must, therefore, we think, be taken 
that minority did not cease amongst Parsis until the age of twenty-one. and it 
was so held hy OaNOT, J., in Sorabjiv. Buehoobai, 1. L. B., 18 Bom., 366. The 
present suit is not, however, brought under the provisions of that Act, as 
(probably by an oversight) no provision is contained in it dealing with a case 
like the present where it is alleged that a marriage though in form a marriage 
is invalid in law, tlie element of consent being absent —Peshotam v. Meherbai 
{supra). It is, we think, to be regretted that a case like this cannot be tried 
before the special Parsi tribunal constituted by the Legislature for the trial 
of cognate oases. 

The “ Indian Majority Act ” (IX of 1875) enacts generally (subject to a 
certain specific exception which does not apply here) that “ every person 
domiciled in British India shall be deemed to have attained his majority when 
he shall have completed his age of eighteen years and not before ” (section 3), but 
by section 2 nothing in the Act *' shall affect the capacity of anv person to act 
in the following matters (namely), marriage * * * divorce, Ac.” The question 
is whether filing a suit like the present is “ acting in the matter of marriage.” 
If it is, a Parsi’s minority is not in that respect altered—his capacity is not 
affected—by Act IX of 1875. On the best consideration which we can give to 
the subject we think that the question must be affirmatively answered. A Parsi 
suing for a divorce must, we (1363 think, be an " acting by him in the matter 
of divorce." It is the only way in which a Farsi can act in that-matter. A 
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Farsi suiag to have a marriage declared void appears to us similarly an acting 
by him in the matter of marriage. It would be, as pointed out in argument, a 
strange anomaly if a Farsi between eighteen and twenty-one years of age 
could not contract a marriage without the consent of his guardian, but could 
sue to set it aside of bis free will as though he were a major. * This view is not 
perhaps wholly reooncileable with the judgment of the Madras High Court in 
Puyikuth V. Kairhirapokil, I. L. B., 3 Mad., 248, but that case was not 
argued, and the decision can be supported on other grounds. The Majority 
Act does not use the expression " capicity to contract," but *' capacity to act,” 
which is of much wider import. We have, therefore, come to the conclusion 
that the suit is not time-barred. 

Turning to the merits of the appeal it is first to be observed that Act XY of 
1865 contains no provision as to the age at which a Farsi can contract marriage. 
Though the Legislature in section 37 impliedly recognizes the vaiiiity of the 
marriage of a Farsi woman under the age of fourteen and of a Farsi male under 
the age of sixteen years, it does not deal with the age at which a Farsi marriage 
can be validly contracted. That matter is left to the general law which governs 
Farsis in that particular just as the English Marriage v\ct (4 Geo. IV, c. 76) 
leaves the same matter to be dealt with by the Common Law of Euglaod. 
Now in Ardeseei»\. Perczeboye, 6 Jil. I. A., 348, it is assumed by the Frivy 
Council that the validity of a Farsi marriage must be determined by Farsi 
law and not by English law. That opinion was expressed in a case which was 
brought in the late Supreme Court on its Ecclesiastical Side, but the dictum 
is of general application and applies with even more force outside the limits 
of the Fresidenuy Town where under Beguiation IV of 1827 the law to be 
observed is, in the absence of Acts and Begulations, the usage of the ebuntrj 
in which the suit arose ; if none such appears, the law of the defendant, and 
in the absence of specific law and usage, justice, equity and good conscience 
alone. 

[437] The difficulty in this case is to ascertain what the Farsi law on the 
subject of infant marriage is. Mr. Justice ScOTT seems to have been of opinion 
that the Zoroastrian system did not contemplate marriage in infancy— Peshotam 
V. Meherbai {supra} at page 311. In that opinion we concur. The authorities 
referred to by him and those cited before us appear to be inconsistent with 
any other view. 

In the present case, however, we are met by the finding of the lower 
Courts that there has grown up in India a custom amongst Farsis which vali¬ 
dates and renders binding marriages between Farsis though contracted between 
children of tender age, and that that custom was in full force as a custom in 
1869. Sitting as we are in second appeal we feel that it U not open to us to 
arrive at an independent finding as to whether the evidence establishes the 
existence of such a custom, as there is indisputably a large body of evidence 
upon the record in support of it. 

It may well be, as contended by Mr. Maopherson, that the Assistant 
Judge might have treated that evidence as establishing, not a custom binding 
as law but a mere practice, the validity of which as embodying a customary 
law the backwardness and ignorance of Farsis genelaMy in former times and of 
Farsi children especially as to their rights on attaining years of discretion or of 
majority and the habit of adhering to the wishes of their parents prevented 
from being questioned. " Communis error " (he argues) “ non faeit jus" 
Such a finding, it is contended, would not have invalidated infant marriages 
where the parties on attaining years of discretion had not repudiated them, 
but would only have severed the marriage tie in rare instances like the present 
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in whioh the married pair or one of them at the proper time repudiated the 
marriage performed during their infancy. It would have illegitimized no 
children, but would have afforded relief in oases of hardship. That is an 
argument whioh is, we think, entitled to much consideration, but it is not 
open to us on sTecond appeal to give effect to it. It no doubt was pressed ’ 
upon the Assistant Judge, and he declined to accede to it; and we may add, that 
Mr. Justice SgoTT in the ease whioh we have above referred to appears not to 
have been inclined to accept it, though he decided the case upon a different 
ground. It is also contended [438] for the appellant that the Assistant Judge 
has not understood the distinction between practice and custom, and that his 
finding amounts to nothing more than (what is conceded) a finding as to the 
common practice of infant marriages amongst Parsis. The Assistant Judge, 
however, finds that the eustom was both eommon and recognized oa binding, 
which shows that he fully appreciated the distinction as we should expect 
that a judge of the judicial acumen and knowledge of the Assistant Judge in 
this case would certainly do. 

It is lastly urged that by the upheaval of opinion amongst enlightened 
Parsis upon this subject whicli resulted in the passing nf Act XV of 1865 the 
custom, if it prevailed as a custom, was as it were broken up, and that after 
that time no such custom could as a binding custom exist, but we cannot 
accede to that argument. No doubt the more enlightened amongst Parsis re* 
volted against the practice and desired that it should cease to be treated as a 
custom, but it is impossible to read the passages to which our attention was 
directed without seeing that the writers of them believed that the custom 
against whioh they inveighed in their view existed as such. If they thought 
that infant marriages allowed children the option of repudiating them on attain* 
ing years of discretion, there would have been no need for their asking for 
special legislation in the matter. The Pars! law would in this view have been 
in accord with the English law upon the same subject. The practice only 
would have needed reformation. We must confirm the decree with costs. 

Decree confirmed. 
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CRIMINAL REFERENCE. 


The 3rd September, 1896. 

• Presknt: 

Mb. Justice Parsons and .Mb. Jdstiob Ranadx. 


Imperatrix 

versus 

Narayan Vamanaji Patil.' 

Oriminal Procedure Code (Act X of 1882), Sec. 646 — Compensation — 
Injury caused by the offence committed— Indirect consequences 
resulting from the offence. 

Oompensation lot loss eansed by inability of tbs complainant to attend to bis work on 
sosonnt of bis time being taken up with the proeeoution of the aoensed [1891 cannot be 
ordered to be paid under eeotion 546 of the Code of Criminal Prooedure (Aot X of 1881), wbieh 
deals with expensee incurred in the proeeoula on and with oompensation for the injury only. 

* Criminal Beferonee, No. 86 of 1896. 
b 
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This was a reference by H. F. Siloook, Disferiofe Magistrato of Nasik, under seo- 
(iion 438 of 6he Code of Orimmal Procedure (Ac6 X of 1882). The accused was 
oonvicfeed by the Sacond Cl ias Magistrate of Dmdori under sectioo 604* of the 
Indian Penal Code (Act XLV of 1860) and sentenced to pay a fine of Bs. 12. 

Bs. 5 out of the fine, which was recovered, were ordered by the Magistrate 
to be given to the complainant as compensation for the trouble and annoyance 
be had to suffer in prosecuting the accused and for the loss sustained by him 
for stoppage of his work. 

Thereupon the District Magistrate of Nasik referred the case for the orders 
of the High Court under section 438 of the Coda of Criminal Procedure (Act X 
of 1882). He was of opinion that the Magistrate's order was illegal “ inas* 
much as the section (section 545, clause b) allows the fine to be applied in 
compensation for the injury caused by the offence committed.*' He referred to 
7 Mad H. G. Bep., Appx. Xtll and to the Queen v. Beddon, I. L. B., 6 Mad., 286. 

There was no appearance either for the accused or for the Crown. 

The reference was heard by a Division Bench (Parsons and Banapb, JJ.) 

Per CUBIAM ;—The Magistrate has ordered compensation for loss of time, 
in that the complainant could n it go on with his field work on account of the 
prosecution of the^aocused. We do not think that this comes within the pro 
visions of section 545 of the Crmainal Procedure Code which deals with 
expenses incurred in the prosecution and with compensation for the injury only. 

We reverse the order of compensation. 

Order reversed. 


[MO] APPELLATE CIVIL. 

The bth September, 1396. 

Present: 

SiB 0. Fabban, Kt., Chief Justice, and Mr. Justice Hoskinu. 

Eamaya Naik.(Original Defendant No. 1) Appellant 

versus 

Devapa Budra Naik and another.(Original Plaintiffs) Bespondents.f 


Mortgage — Redemption—Mortgagee in possession—Payment J>y mortgagee of 
assessment payable by mortgagor—Right of mortgagee to tat-k amount so 
paid to mortgage-debt — Tender — Off<r by letter to pay debt. 

Where a mortgagee in posseseion pays the ai^sessment on the uiortg.'iged land which was 
payable by the mortgagor, he has a right to tack on the amount so paid to his mortgage debt. 

A mere oSer by a debtor by loiter to pay an amount cannot be treated as a tender either 
in law or in equity. In order to stop interest, a strict tender should bo proved. 

Second appeal from the decision of E. H. Mo^cardi, District Judge of Ranara, 
amending the decree of Bao Saheb N. B. Muzumdar, Subordinate Judge of 
Honavar, _ _^_ 

*(8eo. 604'Whoever intentionally insults, and thereby gives provocation to any person, 
intending or knowing it to be likely that such provocation will 
Intentional insnlt with cause him to bre.il: the public peace, or to commit any other 
intent to provoke a breach offence, shall be punished with imprisonment of either descrip- 
of the peace. tionCor a term which may extend to two yean, or with fine, or 

with both.) 

t Second Appeal, No. 318 of 1896. 
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Sait for redemption. The plaintiffa’ vendors had mortgaged the land in 
question to the first dtfendant with possession for Bs. 80. 

Under the mortgage the first defendant was to take all the profits of the 
land in lieu of interest and pay the Government dues, and the mortgage was 
to be tedeemed in ten years. 

In April 1890, plaintiffs sent a written notice to the first defendant 
calling on him to receive payment of the money and surrender the land. The 
defendant i-efused, and the plaintiffs thereupon brought this suit praying for 
redemption in payment of Bs. 80, and that the first defendant might be ordered 
to pay mesne profits to them from October 1890, amounting to Bs. 94-4-0. 

It appeared that at the date of the mottgage the assessment on the 
mortgaged land was annas 12>3, but subsrquently it had been increased to 
Bs. 4-3-10. The defendant (mortgagee) had paid this additional assessment. 
He now contended {inter alia) that he ought to be allowed to add the amount so 
paid by him to the amount due to him under the mortgage and to recover it 
[441] from the plaintiff, and that the increased assessment with interest was 
a charge on the land. 

Defendants Nos. 2 and 3. who were brothers of defendant No. 1, did not 
appear. 

The Subordinate .1 udge found {inter jalia) that the first defendant was 
entitled to add the sum of Bs. 10-6-9 on account of the enhanced assessment 
paid by him and that the plaintiffs were not entitled to mesne profits, the 
alleged tender by them in April 1890, being insufficient. He, therefore, passed 
the fo lowing order :— 

" Plaintiffs do recover possession of the land on payment to defendant No, 1 of Bs, 90-6-9 
and his costs within four mouths from to-day. On default to pay, the right of plaintiffs to 
redeem the land shall for ever be foreclosed.” 

The following is an* extract from his judgment;— 

“The mortgnge-deed was passed in 1867 and is duly registered. It is admitted by both 
parties. It stipulates that the land, which is a garden, is mortgaged for Bs. 80 ; that the 
mortgagee should enjoy possession of the garden; that its annual profits are about 385 
cocoanuts worth Bs. 6-12-3 ; that iron], this interest Bs. 5 per year and Government dues 
Be. 0-12-3 should be paid by the mortgagee ; that the mortgagee should never complain that 
the profits ha\e fallen, and the mortgagor should not demand the increase in case the profits 
increase; that the money should bo paid within 10 years before the end of the cultivating 
season. Thus both parlies knew that the profits would either increase or decrease, and stipulat* 
od that wbaievcc the amount of the same it should be retained by the mortgagee in lieu of 
interest. But there fa nothing in the deed showing that the parties expected that the Govern¬ 
ment dues of the land would be enhanced, or that it was their intention that the enhanced 
portion shcidd be paid by the mortgagee. The Government dues at the date of the deed were 
annas 12-b but since the introduction of the revenue survey in 1860 they have been 
Be. 4-4-0 including the lonal-luiid cess. The mortgagor, like the landlord of a mulgeni 
tenant, should, therefore, pay the excess. It is admitted by both parties that defendant 
No. 1 has paid ail the Government dues till now. Ue is, therefore, entitled to recover the 
excess from the plaintiffs. But the amount is not a charge on the land. The deed shows 
that only Us. 80 are a charge on the laud. In Mahadaji v. Jolt, I. L. B., 17 Bom., 426, it 
was held that in the case of a usufructuary mortgage if the deed charges only the principal 
on the lan^, the land cannot'be security for interest. In the present case the mortgsgsfe 
ought to have recovered the excess of Government dues from the mortgagor personally from 
time to time as was done in Ntkka Mai v. Sidaiman, 1. L. B., 2 All., 193. 

[442] ■ Defendant No. 1 can, therefore, recover from plaintiffs only the last three years' 
excess, namely Bs. 10-6*9.” ^ 

The ilainliffs appealed and defendant No. 1 preferred cross-objeotiona 
under section 561 of the Civil Procedure Code (Aot XIV of 1882). 
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The Judge found that under the terms of the mortgage the plaintiffs were 
liable to recoup the defendant the amount of assessment paid by him over and 
above the amount which had been payable at the date of the mortgage, but 
that such an amount was not a charge on the land {Nugender Ghunder v. ^res* 
mutty Kaminee DoS'see, 11 Moo. 1. Ap.. 241), and that the plaintiffs were not 
bound to repay such amount before recovering possession of the land; that the 
notice given by the plaintiff in April 1890, was a sufficient tender of the redemp* 
tion money; that the plaintiff's were entitled to mesne profits from the date 
mentioned by them in the plaint to the date of payment or delivery of possession 
less any amount paid by the defendant as assessment in excess of Be. 0-12-3, and 
that the plaintiffs were entitled to recover their costs from the defendant. 
He. therefore, passed a decree in the following terms :— 

“ Accordingly 1 amend the decree of the lower Coart, and direct that, if the plaintiffs 
within six mouths of this date shall pay into Court the sum of Rs. iiO, the defendants shall 
give them possession of the land in suit; otherwise, the plaintiffs shall be for ever foreclosed 
from redeeming the same. And I further direct that on the plaintiffs making such payment 
they shall be entitled to recover from the money so paid in.o Court, and from the defendant 
No. 1 personally, mesne profits at the rate claimed in the plaint from October lb90, to the 
date of delivery of possession, and their costs of this suit and appeal, less any payments in 
excess of annas 12-3 ^er annum, that defendant No. 1 may have made in respect of the 
Government assessment and local-fund cess of the land in suit. Defendant No, 1 to bear his 
own costs throughout.” 

The first defendant preferred a second appeal. 

Dattairaya A. Idgunji, for the Apiiellant (Defendant .No. 1):—When the 
defendant became mortgagee, the assessment on the land was annas 12-3. 
Subsequently it was enbanced to Bs. 4'3'10, that is, Bs. 3-7-7 were added to the 
original amount. The question is whether be is entitled to tack on the enhanced 
assessment to the amount of the mortgage. No doubt the mortgage is, 
[448] according to its terms, to be redeemed on payment of Bs. 80 only. But 
the defendant is mortgagee in possession and be had to look both to the safety 
of his security and the interest of the mortgagor. If he had not paid the 
increased assessment, the property would ba^e been sold for arrears of revenue 
and he would have lost bis security, and the mortgagor would have lost his 
right of redemption. The increased assessment is, therefore, a charge on the 
mortgaged property and the defendant has a lien on the property for the amount 
and is entitled to retain it till it is paid. See section 72 of the Transfer of 
Property Act (IV of 1882); Shaik Idrus v. Vithal hakhmaji, P. J., 1879, p. 407; 
Girdharlal v. Jiholanalh, I. L. B., 10 All., 611. The Judge has relied on 
Nugender Ghunder Ghose v. i>reemuUy Kaminee Dossee, 11 M.l. App., 241. 
But that dee sion is not against us. It supports our contention. 

In April 1890, the plaintiff gave the defendant a notice offering to redeem 
on payment of Bs. 80. That notice was not equivalent to a tender of the redemp¬ 
tion money, first, because the sum offered was not sufficient; secondly, because 
the notice ought to have been given, according to the terms of the mortgage, 
before the beginning of the cultivating season, that is, before the filst March ; 
and thirdly, because the money was not actually produced and tendered—Fisher 
on Mortgages, p. 739 ; section 84 of the Transfer o( Property Act (IV of 1882). 
Tbero having been no sufficient tender, mesne profit^ ought not to have been 
awarded against the defendant. 

The order as to costs ‘s wrong— Sadashtv v. Bhivji, P. J., 1886, p. 10. 

Vasudev Q. Bhandarkar, tor the Bespondents (Plaintiffs):—We would 
support the decree, but on grounds different from those taken by the Judge. 
Under the terms of the mortgage we were not liable to pay enhanced assessment. 
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The qaastion whether the defendent as mortgagee ia entitled to^iadd the 
iooreaaed assesameat to the amoaot of the mortgage depends upon the oiroam* 
stances of the case —Shaik Idrus v. Vithal Bakhmaji, P. J., 1879, p. 407; 
Aohut V. Hart, I. L. B., 11 Bom., 313. 

[Ill) The Transfer of Property Aot (IV of 1882) ia not applicable. It 
oame into force in this Presidency in January 1893. The present suit was filed 
in 1893, but we had made the tender in April 1890. 

In the lower Oourte the defendant did not contend that the notice which 
we gave in April 1890, did not amount to a tender. Even in the written 
statement no contention un this point was raised. 

When we made the tender in 1890, section 14 of Begulation V of 1827 
was in force, and it laid down that as soon as tender was made, interest should 
cease. The notice we gave requested the defendant to go to a certain house 
and there receive Bs. 80. The tender was sufiScient. The plaintiffs then 
believed that they had offered the whole amount that was due —Haji Abdul 
Rahman v. Haji Noor Mahomed, l.L.'R., 16 Bom., 141; Bameshar Singh v. 
Kanahia Sdhu, I. L. B., 3 All., 653. 

The award of mesne profits and costs depends on whether we made a good 
tender. If the tender was good, then the mortgagee would not be entitled 
to mesne profits and costs. If a mortgagee refuses to accept a proper tender, 
be becomes liable to pay the mortgagor’s costs —Fisher on Mortgages, p. 912 ; 
Dhondo v. Balkrishna, 1. L. B., 8 Bom., 190. 

Farran, C. J.: —We agree with the District Judge in the construction 
which he agreeing with the Subordinate Judge has put upon the mortgage-deed 
in this case, viz., that the produce of the land was to be taken at Bs. 5-12-8 
both in favourable and unfavourable years and that out of the produce calculated 
on that basis the mortgagee was to pay himself his interest, vtz., Bs. 5 each 
year—and to pay the assessment 12 annas 3 pies on account of the mortgagor. 
Tha mortgage was for Bs. 80 and was made redeemable on payment of 
tbal sum. 

Upon this construction the addition to the assessment of Bs. 3-7-7 which 
was laid upon the land in 1880 became payable by the mortgagor and not by 
the mortgagee. The latter, however, paid it. 

[IIS] The next question is whether this payment of the addition to the 
assessment upon the land can be tacked to the mortgage or (as held by the 
lower Courts) gives rise to merely a personal remedy against the mortgagor to 
the extent of the payments made by the mortgagee on his account. The 
authority cited by the District .\\i6ge—Nugender Ghundtr Ohose v. Sreemutiy 
Kaminee Dotsee, 11 M. I. App., 241,—when carefully read does not bear out the 
proposition for which the District Judge has cited it. It is usually referred to 
as an authority for the opposite view. The actual decision turned upon a 
question of pleading. The representative of the mortgagee paid the arrears of 
the Government revenue to save the mortgaged estate from sale while it was 
in the possession of the widow of the mortgagor. He then brought a suit 
against the widow which did not raise any claim against the estate, but 
sought only a personal decree against her. This be obtained, but finding that 
he could not execute it against the estate he filed a supplemental suit against 
the widow and the reversioners praying that the amount of the original decree 
might be realized by selling the estate. The Privy Council afSrming the 
judgment of the High Court held that the decree which the plaintiff had 
obtained could only be enforced against the widow’s interest in the estate of 
her husband. The Judicial Committee, however, intimated their opinion 
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(p. the Beport) that the plaintiff in a properly oonstitoted suit would 

have bean entitled to have bad an additional charge on the estate deolared 
ilk his favour by reason of his having saved the estate by payment of the 
Government revenue. 

In Shatk Idrus v. Vithal Rahhmaji,V. J., 1879, p. 407, 'WesTROPP, G. J., 
and MsitViLTi, J., allowed a mortgagee in possession who hod paid the Govern¬ 
ment assessment from his own funds a lien on the estate for the amount. 
That case is on all fours with the present. The same law was applied in 
Oi/rdhar Led v. Bhola Nath, I. L. B., 10 All., 611, where the Court held that 
the rules contained in section 72 of the Transfer of Property Act " only 
reproduce the doctrines which the Courts of Justice in India have uniformly 
adopted, and it reproduces the older law." The right of a mortgage to tack 
assessment paid on account of the mortgagor to his mortgage-debt is 
also recognised in Achut v. Hart, J. L. B., 11 Bom., 313. We are, therefore, 
of opinion that the mortgagee-defendant bad a lien on the mortgaged property 
for the amount of the added assessment which he paid on behalf of the mort¬ 
gagor with interest thereon at the rate of 6 per cent, per annum. The lien 
for the extra assessment is given by the law and not by the terms of the 
mortgage-deed. The case cited by the Subordinate Judge— Mahadaji v. Joti, 
I. L. B., 17 Bom., 425,—where the decision turned on the terms of the mortgage- 
bond, is not, therefore, in point here. 

It follows that the offer to redeem by paying Bs. 80, which the plaintiff- 
mortgagor made by his registered letter in April 1890, (Exhibit 35), was an 
offer of an insufficient amount which the defendant was not bound to accept. 
The lower Courts have treated this offer as a tender, and no objection appears 
to have been made to its sufficiency as such by the defendant. A mere offer 
by letter to pay an amount is not, however, usually treated as a tender either 
in law or in equity—Fisher on Mort>gages, p. 912. In order to stop interest, 
a strict tender should be proved—Coote on Mortgages, p. 959 (5th Ed.). 

The award of mesne profits against the defendant from the date of the 
notice of April 1H90, cannot, therefore, be sustained, ncr the order directing 
the mortgagee-defendant to pay the plaintiff’s eosts. The mortgagee not being 
in default is entitled to be paid his costs of the suit to redeem him— Jamal v. 
Mahomedbnai, P. J., 1874, p. 7 ; Sadashiv v. Bhivji, F. J., 1886, p. 10. 

Unless the pleaders agree on the amount, we must remand the case to 
have the accounts taken on the footing of this judgment. The appellant is 
entitled to his costs in this Court. • 

Geue remanded. 


ROTES. 

c Bea also (1901) 14 M. L. J., 433; (1907) 13 M. L. 3., 31; (1910) 82 All,, 613 P. 0.,; 
tagaida the liability of the mortgagee, and (1914) 86 AU., 189, aa regards tender. ] 
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[M71 INSOLVENCY JCRISDIOTION. 


The 10th December, 1897. 

, Present : 

Sib. 0. Farran, Kt., Chief Justice, and Mr. Justice Ttabji. 


In re Bbagwandas Narotamdas, ao Ineolvent. 

Chunilal Dhararadas and others.Appellants 

versus 

Harilal Bamdas.Bespondent. 

Insolvency—Indian Insolvent Act (Stat. 11 and 12 Vtct., C. 21), Sec. 36 — 
Order for examination of witnesses wheie witnesses are 
defendants tn a suit brought by insolvent prior to 
his insolvency — Practice — Procedure. 

One Bbagwandas Narotamdas filed a suit against the three appellants Chunilal 
Dharamdas, Dharamdas Dullabram and Ghotalal Ishwardas praying for a declaration that 
he was their partner in a certain businoss, Ac Chunilal Dharamdas and Dharamdas 
Dullabram filed their written statements, and affidavits of documents were made and 
inspection given and taken on either side; but Chotalal Ishwardas did not file either his 
written statement or his affidavit ol documents. On the liHth July 1897, the plamtiS 
Bbagwandas was adjudicated an insolvent, and on the 4th September, Chotalal Dharamdas 
and Dharamdas Dull tbrnm obtained an order under section 370 of the Civil Procedure Code 
(Act XIV of 1882), directing the Official Assignee to elect, on or before the I8th September 1397, 
whether be would proceed with the suit, and it so, to give security for costs. 

On the 4tfa October 1997, one llarilal Bimdas, a creditor of the insolvent, obtained an order 
from the Insolvent Court under section 36 of the Insolvent Act (Slat. 11 and 13 Viet., C, 31) 
for the examination of Chunilal Dharamdas, Dharamdas Dullabram and Chotalal Ishwardas 
with reference to the estate and efieoti of the said insolvent, and the lOtb November 1897, was 
appointed for their examin.ition. On the said 10th November they obtained a rule from the 
insolvent Court to set aside the said order lor their examination, or in the alternative to 
postpone their examination until after the above suit, in which they were defendants, 
should be heard. The role was subsequently discharged and the examination was ordered 
to proceed On appeal. 

Held, that Chutnlal Dharamdas and Dharamdas Dullabram ought not to be prejudiced 
in the'* defence in the suit brought against them by the insolvent by being subjected to an 
examination until that ease was heard. By filing their written statements, and giving 
inspection of documents, they had giien all the information they could be required to give 
until the bearing should take place. 

As to Chotalal Ishwardas, however, the order for examination was confirmed, he aOt 
having filed any defence in the civil suit nor given inspection. 

[M8] Appeal from Straohet, J. 

This was an appeal from an order made by Strachey, J., as Oommissionar 
of Inaolvent Oourii, discharging a rule obtained by the appellants to set 
aside an order made for their examination under section 36 of the Indian 
Insolvent Act (Stat. 11 and 12 Viet., C. 21), or to postpone their examination 
until after the hearing of a certain suit in which they were defendants. 

On the lOtb December 1896, Bbagwandas Narotamdas filed a suit 
(No. 653 of 1896) against the three appellants, Chunilal Dharamdas, Dharamdas 
Dullabram and Chotalal Ishwardas, praying for a declaration that he was their 
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£ oertain basiness and for aooounts and other relief. Two of the 
said ^Sfwdants, v%g„ Gbtinilal Dbaramdas and Dbaramdas Dullabram, duly 
'^di^lE^ii^written statements of defence, and afSdavita of documents were made 
add' ibspection given and taken on either side; but the jjhird defendant, 
Ohotalal Ishwardas, did not file either his written statement or his affidavit of 
documents. 


* On the 28th July 1897, the plaintiff Bhagwandas Narotamdas was adjudged 
an insolvent under section 9 of the Indian Insolvent Act at the instance of 
one f^anjiwandas Laldas, and was directed to file his schedule within thirty 
days from that date. 

On the 4th September 1897, Chunilal Bharamdas and Dbaramdas Dullab* 
ram obtained an order under section 370 of the Civil Procedure Code i Act XIV 
of 1882} in Suit No. 653 of 1896, directing the Official Assignee to elect, on or 
before the 18th September 1897, whether he wcuid proceed with the said suit, 
and if so, to give security for costs. 

On the 4th October 1897, one Harilal Bamoas, a creditor of the insolvent 
Bhagwandas, obtained an order from the Commissioner of the Insolvent Court 
under section 36 of the Insolvent Act for the examination of the three defend¬ 
ants Chunilal Dbaramdas, Dbaramdas Duliabram and Chotalal Ishwardas 
with reference to tTie estate and effects of the said insolvent, and by the said 
order the 10th November 1897 was appointed for their examination. 

On the said 10th November 1897, they applied for and obtained from the 
Commissioner of the Insolvent Court a rule nisi calling upon the said Harilal 
Bamdas to show cause why the [U9] aforesaid order for their examination 
should not be revoked or set aside, or in the alternative why their examination 
should not be postponed until after the hearing of the Suit No. 653 of 1896, 
in which they were defendants. 

On the 24th November 1897, this rule was discharged and the examina¬ 
tion was ordered to proceed. 

Against this order they appealed, and on the 30th November 1897, they 
obtained a rule nisi from the Appeal Court calling upon Harilal Bamdas to 
show cause why execution of the order of the Insolvent Court of the 24th 
November should not be stayed. The Appeal Court also granted an interim 
stay of the said order pending the argument of this rule. 

The rule now came on for hearing. 

Lang (Advocate-General), for Chunilal Dharamda.s ^nd Dbaramdas 
Duliabram:—My clients have taken no part in the insolvency proceedings. 
They are defendants in a civil suit brought against them by the insolvent 
which has not yet bean heard. In that suit they have given inspection of the 
documents in their possession to the solicitors of the insolvent plaintiff. These 
solicitors are now acting for the Official Assignee, who represents the creditors. 
The creditor Harilal should not be permitted to examine them until after the 
suit is heard. Such a proceeding may greatly prejudice them in their defence 
in that suit. The order directing their immediate examination is wrong— 
In re Franks, (1892) 1 Q. B., 646; In re Metropolitan Bank, 15 Ch. D., 139 ; 
In re North Australian Territory Oo„ 45 Ch. D., 87.‘ 

Starling, for Chotalal Ishwardas :—Although my client has not yet filed 
his defence in the civil suit, he ought not to be examined until that case is 
heard —In re Imperial Continental Water Corporation, 33 Cb. D., 314; In re 
North Brazilian Sugar Factories, 37 Cb. D., 83. 


Mankar, for the Creditor-Bespondent, Harilal Bamdas;—My client appears 
in the sohed^e filed by the insolvent as a creditor to a largo amount. The 
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Official Assignee, who now represents him and the other creditors* if'MgBitod 
by the order of the 4th September 1897, to elect whether he will proceSd with 
the [460] Suit No. 663 of 1896 against the three appellants, and if «o»ip i^ve 
seonrity for costs. My client and other creditors are entitled, before {Mrovifiag 
snch seonrity, for the Official Assignee, to ascertain whether that soit, if 
proceeded with, is likely to bring in any assets for distribution among the 
creditors. That information can only be obtained by examining the three appel* 
lants under section 36 of the Insolvent Act. They are alleged to be debtors ^ 
insolvent. It is unreasonable to require the cr^itors and the Official Assignee 
to elect and to give security in the dark. My client in bis affidavit altoges 
that the insolvent and the appellants are acting in collusion. He cited Jn re 
Metropolitan Bruth Eleetric Light and Power Go., 51 L. T. (N.S.), 817; Meueep 
V. Allen, 9 Ch. D., 164. 

Farran, G.J :—We think that the two appellants who have filed their 
written statements in Suit No. 653 of 1896, and who have in that suit given 
inspection of the documents in their possession, ought not to be examined until 
that case is heard. They have given all the information they can be required 
to give in that suit until the hearing takes place. They ought not to be pre* 
judiced in tiieir defence by being subjected to an examination under section 36 
of the Insolvent Act. That section was tiot intended to enable an insolvent 
plaintiff to cross-examine persons against whom he has filed a suit. Here it is 
not the Official Assignee who desires further information ; it is a creditor of 
the insolvent. 

As to the third appellant Chotalal Ishwardas, we think his position is 
different from that of t(ie others. He has not filed soy defence to the suit, 
nor has he given any inspection. His examination under section. 86 may pro¬ 
ceed. He, of course, peed not answer any questions to his prejudice, if so 
advised. As to him we confirm the order of the Insolvent Court. The 
examination of the other two appellants should be postponed until the disposal 
of Suit No. 653 of 1896. 

The respondent Harilai must pay the costs of the two successful appellants. 

Order varied. 

Attorneys for Appellant:—Messrs. Riralal, MuUa and MuUa. 

Attorneys for Bespondent:—Messrs. Mulji and Raghowji. 


[461] ORIGINAL CIVIL. 

The 27th and 2bth January, 1698. 
Pbbbbnt: 

Mb. Justice Fgltom. 


Stevens and another.Plaintiffs 

versus 

Bedford.Defendant.* 


Friendly soaiety — Rules—Potoer to alter rules. 

The Bombay Unoovenanted Bervise Family Pension Fond was a voluntary sooiefy 
establiabad in 1^. Its object was to provide pensions for the widows of its members. One 
of its rules provided that the rules of the society were subject to BU<di additions usd attara- 
tions as might from time to time be sanctioned by the general body of subseribers, and, by 

^Suit, No. S86 of 1897. — 


860 




BEDFOBD [1BS6)- 


I.L.R. IS Bom. I6S 


tiM frail of »ppli<»tion for odminion as a msmbsc, aach applicant promised and engaged to 
abide by the roles of the society. 

The plaintiff became a member in 1875. At that time one of the roles (which had bean 
paeaed in 1871) provided that the pensions of widows resident in Europe should bo payable 
to them at the rate of 3i. pet rupee. 

On the 80th July 1896, the society passed a new rule which provided that all pensions 
due or becoming due after the Slst July 1896, should be paid to incumbents residing in 
Bntope or the colonies at the market rate of exchange on the day of remittance. 

The plaintiff contended that the society was not competent to alter the rule passed in 
1871 by which he had been induced to join the society, and ho prayed for a declaration that 
bis wife, if and when she became a widow, would be entitlod to have her pension paid at par. 

nM, dismissing the suit, that the society, was competent to alter its rules and that the 
plaintiff was bound by such altered rules. The contract with the plaintiff was that his 
widow, 'f he left one, should receive such pension as the rules prescribed and the rules were 
liable to alteration by a majority at a general meeting to which he would be subject so long 
as he remained a member. 

The defendant was the chairman of the managing committee of a voluntary 
society^ established in 1B50, called the Bombay Unooven anted Service Family 
Pension Fund. Tjj^e society was not incorporated or registered under any Act. 
Its funds were formed by the subscflptions of its members. 

The object of the society was to provide pensions for tbs widows of its 
members. Its membership was restricted to those who were or bad been 
nnoovenanted servants of Government employed in the Bombay Presidency. 

[452] The first plaintiff was a subscriber and member of the society. He 
had become a member in 1875. At that date, by a rule of the society which 
had been passed in 1871. the pensions of widows who ^resided in Europe were 
payable to them at the rate of 28. per rupee. A prospectus had been issued by 
the society which set forth the advantages it offered to its members and amongst 
them was mentioned the payment of peosions at par as provided by the rule of 
1871. This rule was altered in 1887 as to widows of those who became 
members after the 1st January 1888, but it wvas still maintained as to the 
widows of those who were members prior to that date. On the 20th of July 
1895, however, the society passed a rule making the pension to all widows 
who should become moumbents on the fund after the 1st August 1895, payable 
at the market rate of exchange on the day of remittance. The rule of 1871 
was thus wholly repealed. . 

The first plaintiff and his‘wife (the second plaintiff) brought this suit to 
have it declared that this last mentioned rule was ultra vires of the society, 
and that the second plaintiff would be entitled, in case she became a widow, to 
recover her pension at par as provided by the rule of 1871, which was iu force 
when the first plaintiff joined the society. 

The plaint stated that the first plaintiff had joined the society in 1875 and 
had become a subscriber for a peusion of Bs. 60 a month to his wife if and 
when she should become a widow ; that the rule as to pensions tbon in force 
was a rule passed in 1871 which provided that incumbents on the fund resid¬ 
ing in Europe should be paid their monthly pension at the rate of two shillings 
to the rupee; that this rule bad been passed in 1871 in order to protect such 
ineumbents from loss by exchange winch had then fallen to about Is. lO^d., 
and that it was prominently printed on the outside of the printed rules as 
constituting one of the most valuable advantages to be obtained by joining 
t he society, and that the first plaintiff was, in fact, mainly induced by reason 
of such advantage to join the society. 
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The plainb farther stated that in 1887 a new rale was made providing that 
only widows of sabseribers who had joined the [483] society prior to let 
Janaary 1888, should receive their pensions at par. 

It then set forth the new rule passed on 20bh July 1895, which repealed 
the rule of 1887 and provided that all pensions falling due after the Slat July 
1895, should be paid at the market rate of exchange. 

With reference to this rule the plaintiffs stated their case as follows:— 

"7. The plaintifis submit that it was not oompetaot to the Association to deprive the 
plaintifi Mary Elizabeth Stevens of her right to be paid her pension at par, inasmuch as the 
said Frederick William Stevens joined the said Association on the faith of payment at such 
rate of par and the Association contracted with him to thac eficct.” 

The prayer of the plaint was as follows:— 

“ (a) That it may be declared that it was and is not competent to the Associatioa to 
deprive the plaintiff Mary Elizabeth Stevens of her right to receive her pension, if and when 
the same becomes and so long as the same is payable, at par. 

"(b) That the plaintiff Mary Elizabeth Stevens if and when she becomes widow of the 
plaintiff Frederick William Stevens will as such widow for her life, except during any period 
of remarriage, be entitled to receive her pension at par. 

“ (e) That the plaintiffs' costs may be paid out of the funds of the Association." 

The defendant was sued as one of the parties interested, and notice of the 
suit was published under section 30 ot the Civil Procedure Code (Act XIY 
of 1882). 

The defendant filed a written statement in which he contended that the 
new rule of July 1895, was valid and binding on the plaintiffs; that at the 
time the first plaintiff joined the society he had notice that the rules were 
subject to such alterations and amendments as the subscribers might from time 
to time think necessaryK)r desirable; and that he had become a subscriber on 
the terms and conditions contained in the rules then in force, or in such other 
rules as might afterwards be adopted by the subscribers or the majority of 
them. 

[484] The application of the first plaintiff in 1875 to be admitted as a 
subscriber was in the following form 

“ TO THE SBCBBTABY TO THE BOMBAY UNCOVENANTEB 

Bebvice family Pension Fund. 

•• gii, —I request to be admitted a subscriber to the Bombay Unoovenanted Service 
Family Pension Fun^, and I hereby promise and engage to submit to and abide by the Buies 
of the Institution.” 

la reply to the above application he received a formal notice of his 
admission enclosing a copy of the rules of the fund and a certificate in the 
following form 

“ Oertified that Mr.-has been admitted a member of the Bombay 

Unoovenanted Service Family Pension Fund, and that, provided he oonforms to the 
requirements of that Institution, his widow will be entitled to a monthly pension of 
Rs.- 

Amongst the rules in force at the date of the first plaintiff’s admission to 
the society were the following:— 

" VI. No proposition affecting the stability of the Institution, ot for the alteration of 
its rules, nor any special question shall be discussed at any of the meetings of the eubsotibets, 
unless notice thereof be given in writing to the Secretary four weeks before the meeting is 
held, and a copy of such nottoe shall be circulated to subscriber at least three weeks before 
the day of meeting.” 

" XLVII. These rules are subject to such additions and alterations as may from time to 
time bq, deemed necessary.” 
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The rules were revised and altered from time to time, and in the copy 
isBued in 1894 the latter of the above rules stood as follows :— 

“ 68. These rales are sabjeot to such additions and alterations as may from time to time 
be sanctioned by the general body of subscribers.” 

It appeared that under the rules of the fund as altered in 1887 the first 
plaintifif’s subsoriptton, which originally was Bs. 19'13-6 per mensem, had been 
reduced by abatement to Bs. 4-1-10 per mensem for the years 1895 to 1897, 
and from the year 1897 ha would not be required to pay any subscription. 

It further appeared that by accietions made under the rules of the fund 
the pension which would be payable to the first plaintiff’s wife in case of his 
death would be upwards of Bs. 84 a month instead of Bs. 60 as originally 
subscribed for, 

[4Ul The written statement set forth the heavy loss the society had 
suffered by reason of the fall in exchange and the representations made 
to it by the Actuary to whom its affairs were submitted every two years 
as required by Government. The following paragraph of the written state¬ 
ment states the case of the defendant: — 

“ 16. Under the above stated circumstauces it became necessary in the common interest 
of all the Bubsorihsrs to the said fund and to save tha said fund from insolvency to adopt 
the following resolution which was duly passed by a majority of 98 (Le. 147 to 49) at a special 
general meeting of the subscribers duly convened and held on the 20th July 1695, vis,, 

‘ that pensions already duo or becoming due before the Ist August 1895, on risks accepted 
before the 1st January 1888, shall be payable to iuoumbonts residing in Europe or the 
colonies at the fixed rate of 2s. to the rupee, but that all other pensions due or becoming 
due after the 31st July 1895, shall be paid to incumbents residing in Europe or the colonies 
at the market rate of exchange on the day of remittance.’ The said resolution is the resolu¬ 
tion oomplained of by the plaintiffs and is Buie No. 62 of the Bulos now iii force.” 

SaoU (with Inverarity), for Plaintiffs .—The first plaintiff became a member 
of the society because of the then existing rule of 1871 under which his widow 
would receive her pension in England at par. That was the inducement to 
him and to many other Europeans, and was part of his contract with the 
society. It is upon these terms that he has continued to be a member and 
has paia bis subscription. The society is bound to fulfil its obligations to him. 
It cannot now alter the terms of its contract by merely passing a new rule. 
The society having secured for itself the benefit of the large sums paid by the 
European members who were induced to join by the old rule of 1871 ought 
not to be allowed to deprive those members of the advantage for’which they 
subscribed. The society is prosperous and cannot plead necessity. It is break¬ 
ing faith with those who subscribed under the rule of 1871 merely in order to 
apply its superfluous funds towards the general abatement of subscriptions. 
By the new rule of 1895 the society in effect confiscates part of the pension 
for which the plaintiff has subscribed. If it has power to confiscate a part, 
it has power to confiscate the whole. -A majority cannot deprive a member 
of his rights. The fact that the plaintiff has benefited with others by the 
abatement of his subscription does not take away bis right to claim the [466] 
special benefit as to the pension for which he subscribed, further, we submit 
that the " general body ” of subscribers in Buie G3 means all the subscribers. 
The members must be unanimous The rule does not give a mere majority 
any power. He referred to Falle v. MacEwen, I. L. B., 7 Cal., I; East India 
Company v. Bebertson, 12 Moo. P. C. C., 400: Secretary of State for India v. 
Underwood, L. B., 4 Eng. and Ir. Ap., 680; Edwards v. Warden, L. B., 9 Ch., 
496 per James, L. J., at p. 502. The first plaintiff received no notice of the 
meeting by which the new rule was made. He was in England at the time. 
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Kirkpatrick (with Lang, AdTooate«General), for the Defendant:—There was 
no oontraot with the first plaintiff as to the amonnt of his widow’s pension or 
the naode of its payment. The oontraot with him was to admit him as a 
membot of the society and to such benefits as the rules from time to time might 
allow to its meml>ers. The members themselves framed those rules and they 
claimed and exercised the right to alter them as they thought desirable. (See 
Dales 6 and 47 supra.) The first plaintiff had full notice of this, and elected 
to join the society on these terms. (See his application supra.) All the rules 
stood on an equal footing. There was no agreement with the plaintiff that auy 
one of them should be fixed and permanent as regards him. All were equally 
subject to alteration. As a member he had an equal voice with the other mem¬ 
bers in making and altering them, but he is bound by the vote of the majority. 
As to the power of a majority, see Lindley on Partnership (5th Ed.), p. 313; 
Lindley on Companies (5th Ed.}, p. 578-79; Contract Act (IX of 1872), section 
253, clause (5). Notice of the meeting in July 1895, was sent to him by 
registered post. The members can deal with their common property among 
themseives just as a partnership can—Silver v. Barnes, 6 Bing. N. G., 180, 
Burhidge v. Goiton, 5 DeG. k Sm., 17 at p. 27. They can decide whether 
any and how much of it is available for division. A person may *be induced 
to join a firm because it divides large 4 )rofits, or a company because it 
declares high dividends, but that fact would not preclude the partners from 
determining in their common interest not to divide all the profits, or the 
company from refusing to continue to pay high dividends. Nearly all the 
[467] rules have been altered since the plaintiff became a member, and he has 
acquiesced. By some of these alterations he has largely benefited, e.g., by 
abatement of his subscription. He cannot now question the right to alter the 
rules. The words " general body ” in Buie 68 mean majority at a general 
meeting. The necessity *or expediency of changing the rule as to pensions is 
not a question for the Court. If the society had no power to make the new 
role of 1895, it had none to make the rule of 1871 which the plaintiffs want to 
enforce. In any case the decree prayed for cannot be made, nor are the 
plaintitts in a position to sue, thq pension in respect of which this suit is 
brought having never become payable at all, nor can any decree be made against 
defendant—Collett on the Specific Belief Act, pp. 276, 78, 82; Specific Belief 
Act I of 1872, section 42. He referred to the following cases: Scut India 
Company v. Robertson, 12 Muo. P. G. C., 400; Boldero v. East India Oompawy, 
11 H. L. G., 405 i Secretary of Slate for India v. Underwood, L. B., 4 Eng. and 
Ir. Ap, 580; EdwArds v. Warden, L. B., 9 Ch., 495; 1 Ap. Gas., 281; Smith 
V. Galloway, (1893) 1 Q. B., 71; Falle v. MaoEwin, I. L. B., 7 Cal., 1. 

Seott in reply:—The fact that other rules have been altered is of no 
importauoe. It is not shown that any member objected, or that any question 
was raised, as to the validity of the alteration. The plaintiff had a vested 
inteirest. The oontraot was partly performed— Gerhard v. Bates, 2 EU. and 
B., 476; Garlill v. Carbolta Smoke BaU Go., (1893) 1Q. B., 256 at pp. 265,271-2. 

Fulton, J.: —This is a suit against the chairman of the committee and 
the members of the Bombay Unoovenanted Service Family Pension Fund, to 
establisbl the right of members who joined before the 1st January 1888, to have 
the pensions of their widows when resident out of India paid at the rate of two 
shillings to the rupee. 

The first plaintiff became a member of the fund in L875. Before doing so 
he received a prospectus, in the form of Exhibit B, in which it was stated 
under the heading of “ advantages " that pensions to widows in England were 
paid at the fixed rate of two [468] shillioga per rupee. At that time exchange 
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was « little under Is. lOid. and to a gentleman domiciled in England the offer 
of a fixed rate of exchange at 2s. for the vridow’s pension naturally rendered 
the scheme far more attractive than would otherwise have been the case. The 
rule on the subject is to be found in the last sentence of No. 30 of the Buies of 
1678, which provides that incumbents on the fund residing in England shall 
be paid their monthly pensions at the fixed rate of two shillings to the rupee- 
This proviso was added in 1871. At the end of 1887, in consequence of the 
oontinued fall of exchange, the rule was amended so as to exclude from the 
benefit of the fixed rate the widows of members who joined after the 1st January 
1888. The benefits secured to membeis who had joined before that date were 
left untouched : inde No. 63 of the Buies of 1894. 

On the 20th July 1895, in consequence of a report of the Actuary on the 
position of the fund, it appeared necessary to guard still further against loss 
by exchange, and another amendment of tlie rule was made abrogating the 
privilege of the two*shiUing rate previously secured to the members who had 
joined before the 1st January 1888. The amendment did not touch the 
pensions of widows who became incumbents on the fund before the 1st August 
1895, but abolished the privileged rate in the case of all who might become 
entitled to their pensions after that date. 

Now on belTalf of the first plaintiff it is contended that it was not com¬ 
petent to a majority of the members of the fund to make such an alteration in 
the rules against the wishes of a minority, and, secondly, that the proceedings 
of the meeting were invalid, because notice had not been sent to Mr. Stevens. 

The first of these questions is the more important of the two, and willj 
therefore, be first considered. The society is not incorporated in any way, 
and the rights of the members inter ie. depend entirely on contract. When a 
member joins, he enters into a contract with the. other members of the 
society who are represented by their agent or secretary authorized to admit 
him. The same process is repeated as each new member is accepted. In 
this way the members mutually contract with each other to provide benefits for 
widows and others on certain prescribed [489] terms. For convenience the 
terms are embodied in roles which are liablb to alteration from time to time. 
As each rew member joins, “ he promises and engages to submit to, and abide 
by, the rules of the institution," and receives a copy of the rules on the accep¬ 
tance of his application. We have, therefore, to look to the rules as they stood 
when Mr. Stevens joined. The clause of Buie 30, which had been added in 
1871, provided for the payment, at two shillings, of the pensions of incumbents 
residing in England; and the 47th Buie declared that the rules were subject to 
such additions and alterations as might, from time to time, be necessary. The 
earlier rules prescribed the procedure to be followed and the provision of Buie 
22, that votes of subscribers at all their meetings should count and have effect 
singly, implied clearly that the decision of any question was to be determined 
by vote. In the Buies of 1894 there was some change of phraseology. And 
in the 68th of those rules it was declared that they were subject to such addi¬ 
tions and alterations as might from time to time be sanctioned by the general 
body of subscribers. Upon this role it was argued that the words "general body" 
meant the whole body and required unanimity, but T am unable to accept this 
view. The earlier portion of these rules, like those of 1873, prescribed the 
procedure for generiJ meetings, and the 11th rule repeated the provision about 
the votes of subscribers having effect singly. The phrase “ general body " then 
was evidently used simply to indicate that the roles could only be altered by 
the Bubscribers acting as a body and deciding questions in the usual way by 
vote at a meeting, and cannot bear the meaning for which Mr. Scott argued, 
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The expression ooonrs in several other rales. In the 82ad rule it was declared 
that at each annual general meeting one of the auditors should be elected by 
the “ general body ” of the subscribers; but no one, I think, would contend 
that unless there were unanimity at the meeting no auditor could 
be elected. If it 4iad been intended that there was to be no alteration of the 
rules in general, or of any particular class of rules, without the unanimous 
assent of all the members, such a provision would certainly have been expressed 
in clear and unmistakeable phraseology. It appears then to me that the con¬ 
tract with Mr. Stevens was that his widow, if he left one, [ 460 ] was to receive 
such pension as the rules prescribed, and that the rules were liable to altera¬ 
tions by a majority at a general meeting to which he would be subject so long 
as he remained a member. The prospectus, it is true, raised expectations which 
were not guaranteed by the rules, but it is, I think, impossible to treat the 
prospectus as part of the contract which was embodied in the application and 
acceptance. The application specifically referred to the rules which contained 
a provision for amendment, and though I cannot but sympathize with persons 
who rested their expectations on the prospectus, it seems impossible to say that 
they were justified in doing so, for if they had referred to the rules which they 
agreed to submit to, they would have noticed that they were liable to alteration. 
The prospectus was, I feel sure, issued in perfect good faith. In 1875 the neces¬ 
sity for altering the rules was not foreseen. But though there was probably no 
thought of such an alteration as has actually been made, the right of making 
alterations was expressly reserved. Doubtless the right to alter rules was sub¬ 
ject to the limitations noticed by Lord HaTHEULEY in the Secretary ofStaiefor 
indiay. Underwood, L. B., i Eng. and Ir. Ap., 580 at p. .588, that " the power of 
making general rules must surely be one of making rules that operate equally 
on all subscribers ; they could not, by a majority, determine that all subscribers 
of ten years’ standing should pay twice as much or half as much as those of 

five years’ standing.No rules, unless the expressions were insuperably the 

other way, would ever be so construed as to enable a majority having an 
interest directly opposed to the vested interest of a minority to confiscate that 
interest." Mr. Scott referred to Edwards v. Warden, L. B., 9Ch., at p. 604, to 
show that the majority of the members of a fund could not deprive another 
member of his vested right. He argued, moreover, that Mr. Stevens having 
for many years subscribed to the fund on certain terms had a vested right to 
the performance, by the other members, of their contract with him. These 
propositions will not be disputed ; but what was that contract ? It seems to me 
that it was simply that the widow was to receive such benefits as the rules in 
force when she became entitled to them might prescribe. Mr. Stevens has at 
present no vested interest in any particular benefit. Can it then be argued 
1461 ] that the new rule was not binding on him, because having regard to the 
probabilities arising from the different positions and nationalities of the members 
it was so inequitable that a majority should be entitled to abolish the privileged 
exchange that it could not be bold to be an alteration authorized by Buie 68 ? 
If the matter had been res tniegra the answer to this question might, perhaps, 
have been doubtful, for it is a subject in regard to which the decision of Lord 
Hajhebley shows that there is room for doubt: but the case seems governed 
by the decision of the Galbutta High Court in Falle v, MacEwen, It was 
urged that this decision was erroneous. I am unable to take this view. 
Irrespective of the deference due to the Court by which the case was decided, 
I think that the conclusion arrived at is very firmly based on the judgments 
of the majority of the House of Lords in the Secretary of State v. Underwood. 
If hy a vote of the Civil Service Mr. Underwood could be deprived of future 
accumulations which his position in that service rendered it almost certain 
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that he would enjoy, and in spite of the fact that his chances of doing so were 
infinitely greater than those of the majority of the members who were probably 
his juniors by many years, and had before them much greater risk of never 
realizing their annuities, it seems hardly possible to contend t^st a vote passed 
by members of tliis fond with a view to restore the equality of widows' pensions 
which had been disturbed by the rule of 1871 was beyond the competence of 
the subscribers, merely because the expectations of some members under the 
former rules were considerably greater than those of others: for it must be 
admitted that the uncertainty whether Mr. Stevens’ estate will suffer by the 
alteration of the rule is greater than was the uncertainty in Mr. Underwood’s 
ease. 

I have arrived at this conclusion witli some reluctance and hesitation, but 
I find no argument to justify my dissenting from the carefully considered deci¬ 
sion o^ the Calcutta High Court. The case of the East India Company v. 
Robertson, 12 Moo. P. C. C., 400, in no way militates against this view, for the 
Judicial Committee of the Privy Council decidid in Mr. Bohertson’s favour 
only on the ground that before the revised rules were passed he had ac¬ 
quired a title to the refund of the excess of his subscriptions, because in the 
[462] year 1852 he bad accepted the annuity on condition that the excess of bis 
payments should be refunded to hin>. The question whether the apprehended 
deficit in the fund now under consideration could mure properly have been 
guarded against by withdrawing the abatements of subscriptions instead of hy 
abolishing the privileged rate of exchange, was one within the power of the 
meeting to determine, and does not appear to me to fall within the province of 
the Court to decide. 

Mr, Kirkpatrick suggested that the rule of 1871 v;a,H ultra vires, but as 
there is no evidence to show that there was any oppo^iition to it at the time, 
and it has been assented to by all members joining between 1871 and 1895, it 
is now far too late to take such an objection. 

The other point to he considered is about the alleged want of notice to 
Mr. Stevens of the proposal to convene the meeting. The facts appear to lie 
as follows ;—Mr. Stevens was in England at the time ; hut he has not shown 
that before his departure he had given any special address to which communi¬ 
cations were to be sent. Notices of the meeting of the 20th July were sent 
out on the 6th June. The notice for Mr. Stevens was apparently addressed to 
Bampart Bow School of Art residence and was, I think, sent by post. It never 
reached Mr. Stevens. What became of it, it is impossible to say ; hut from 
the mere fact that it was not foewarded from the School of Ait, I cannot infer 
that it was not sent there as stated by the clerk. Having regard, then, to the 
presumption usually drawn as to the regularity of official acts, I think it is but 
reasonable, in the absence of any statement hy Mr. Stevens to the contrary, to 
hold that the School of Art residence was the last address he had given to the 
office, and that the transmission of the notice to that address fulfilled the 
requirements of Buie 7. The rule must be construed reasonably, and if the 
prescribed notice is sent to the last address given by the subscriber, its provi¬ 
sions seem to be complied with. Otherwise, if any member changed his 
residence without informing the secretary, it would b*e 'mpossible to make any 
alterations in the rules during his absence, and the position of the fund might 
be seriously imperilled. 

[*S8] In these circumstances 1 must reject the claim, but as this was a 
test case, and the litigation was in some measure occasioned by the careless 
wording of the prospectus, I shall follow the precedent set by the Calcutta High 
Court and make no order as to costs, excepting that the defendant may get 
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all his costs, charges and expenses properly incurred to he taxed as between 
attorney and client, including costs (if any) preliminary to suit, out of the fund. 

Suit dismissed. 

Attorneys for the Plaintiffs:—Messrs. Crawford, Burder and Co, 
Attorneys for the Defendant:—Messrs. Brown and Moir, 
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APPELLATE CIVIL. 


The 8th September, 1896. 

Present: 

Sir G. Farr\n, Kt.. Chief Justice, and Mr. Justice Parsons, 

Mr. Justice Eanaoe and Mr. Justice Hosking. 

Laldas Narandas.(Original Defendant No. 2) Appellant 

versus, 

Kishordas Devidas and others.(Original Plaintiffs) BespoDdentB.” 

Civil Procedure Code {Act XIV of Sec, 244—Aimndirtg Aet VII of 
1888—Agreement before decree by the decree-holder not to recover 
costs which the decree might award—Question to he determined 
in execution and not by a separate suit. 

Devidas and Harilal obtained a decree on an award with costs against Shankarlal and 
Laldas. When they applied for its execution against Laldas in order to recover his half 
share of the costs, be pleaded that before the procecding-i had commenced, the plaintiffs had 
entered into an agreement with him that none of the costs which might bo awarded by the 
Court should be recovered from him. 

Held, that the existence and validity of such an agreement ought to be determined in 
execution under the provisions of section 244 of the Civil Procedure Code (Act XIV of 1883) 
and not in a separate suit. 

Appeal from the decision of L. G. Fernandez, First Class Subordinate Judge 
of Thana, in execution of a decree. 

CiM] Harjivandas, Shankarlal and Laldas were three brothers. A dis¬ 
agreement having arisen between them with respect to the division of the 
family property, they referred the dispute to an arbitrator, who made an award 
dividing the property. Subssquently, Harjivan having died, his sons Devidas 
and Harilal sued to enforce the award, the tiling of which had been opposed. 
They obtained a decree which {inter alia) ordered the defendants Shankarlal 
and Laldas to pay the plaintiffs’ costs. 

Devidas and Harilal both died and their sons applied to execute thedeoree 
against Laldas for his half-share of the costs awarded by it. Laldas pleaded 
that the original plaintiffs to this suit (the fatliers of the present' applioants) 
had entered into an agreement with him that he should not be required to pey 
any of the costs which might be awarded by the decree. The Subordinate 
Judge held that the alleged agreement could not be set up as a ground for not 
executing the decree. He, therefore, held Laldas liable for a moiety of the 
costs, namely, Bs. 900- 8-0._ 
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Laldas appealed. 

Trimbak B. Kotval, for the Appellant (Original Defendant No. 2^ Laldas). 

ManeTcshak J. Taleyarkhan, for the Bespondents (Original Plaintiffs). 

The appeal was argued before a Division Bench consisting*of PabBAN, G. J., 
and Hoseiho, J. 

FaBBAN, C. j. :—This is an appeal from an order passed by the Subordi* 
nate Judge, First Class, at Than a, in execution of a decree in a suit in which 
Devidas and Harilal Harjivandas were the plaintiffs, and Shankarlal and 
Laldas Narandas were the defendants. The suit was on an award, the filing 
of which had been opposed. The decree directed the defendants to pay the 
plaintiffs’ costs. 

The present application was made by the minor sons of the original plaintiffs 
(who were placed on the record as representatives of their respective fathers), 
inter alia, for payment by the defendant Laldas Narandas of Rs. 900-8-0, 
being a moiety of the costs by the decree direcijed to be paid to the plaintiffs. 
In answer to the application, the defendant Laldas put in a written statement, 
[ 465 ] in which ho alleged that the award had boon filed with his consent, 
and that before the procojdings <or filing it commenced, the present plaint¬ 
iffs’ father and uncle (Devidas ahd Harilal) had entered into an agreement 
with him that no such costa as the Court might award should be recovered 
from him, and that if the whole of the costs which should be incurred for 
having the award filed should not bo recovered from Shankarlal, then as to 
whatever amount might fall short the same should bo borne by the plaint¬ 
iffs’ father and uncle (Devid.as and Harilal) and himself half and half; and 
that in the matter of having the award filed ho was really a plaintiff though 
nominally made a defendant. 

The pleider fi'r the defendant Laldas asked the Subordinate Judge to 
raise an issue on the above allegations as to whether having regard to the 
agreement (which the Subordinate .Judge erroneously calls an oral agreement) 
the defendant Laldas was liable for the costj^ of the decree. The Subordinate 
Judge declined to raise the issue asked for, as to grant it would be to go behind 
the decree which be could not do. In fact, he decided that the alleged agree¬ 
ment could n3t bo set up as a ground for not executing the decree. He would, 
we consider, have acted more regularly if he had rained the issue asked for 
and decided it. 

The first question which .we have to consider is, whether the existence 
and effect of such an agreement can be inquired into and decided upon in 
execution proceedings, or whether they ought to form the subject of a sepa¬ 
rate suit. Section 244 of the Civil Procedure Code enacts that " the following 
questions shall be determined by order of the Court executing a decree and 
not by separate suit.” Sub-clauses (a) and (f>) mention specific questions 
which are to be so determined. Sub-clause (c) is more general: ” Any other 

questions arising between the parties to the suit in which the decree was passed 
or their representatives and relating to the execution, discharge or satisfaction of 
the decree or to the stay of execution thereof.” Tfie corresponding section in 
Act XXIII of 1861 as there worded was considered iiy WEST and NaNabHaI 
HaBIDas, JJ., in Sakharam v, Govind^ 10 Bom. H. C. Bep., 361, where West, 
J., in giving the judgment of the Court ^dys that ” the general words ‘ any 
other question arising between the parties to the suit in [ 466 ] which the decree 
was passed and relating to the execution ot the decree ’ according to the 
familiar rule of construction are to be uuderstood of matter ejusdem generis with 
those more particularly specified iu the same enactment. The only questions 
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which can properly arise in the execution of a decree are (1) as to the contents 
of the order made, (2) as to the jurisdiction to make it, and (3) as to how far 
it has been carried out.” That view of the law was adopted and followed in 
Mukund V. Haridfi*, I- L. R., 17 Bom., 23, by Saboent, G. tl., and Telang, J. It 
has been contended before us that this latter decision cannot now be supported, 
having regard to the expression of opinion by the Judicial Committee of the 
Privy Council contained in Piosunno Ooomar v. East Das, L. B., 19 I. A., 166, 
that the clause in question should not receive a narrow construction. The 
contention derives support from the decision in Azizan v. Maiuk Lai, 1. L. B., 
21 Gal., 437, and especially from the judgment of PiGOT, J., at page 468 of the 
Report. After an exhaustive consideration of decided cases that learned 
Judge says : “ 1 find myself unable to come to any other conclusion than this, 
that for reasons of policy, which it is not for a Court to contravene, the 
Legislature has deliberately so framed section 244 as to prohibit in a separate 
suit between the parties to a decree any relief being granted which shall 
interfere with the conduct of the execution proceedings by the Court executing 
the decree. I do not see any escape from that conclusion, nor do I think it 
should be avoided, because possibly individual cases of inconvenience (not of 
absolute denial of all remedy) may arise from it.” And as to the decision in 
Mukund v. Haridas he says (p. 460): “ 1 own that as to the relief by way of 

injunction granted in that case it does seem to me not to be consistent with 
the decision of the Privy Council as to the scope of the words ‘relating to the 
execution, &a.' and I think, therefore, that I am hound to conclude that had 
that decision been before the Court the case of Mukund Harshet v. Haridas 
Kkemji would have been otherwise decided.” 

We are ourselves inclined to take the same view. The addition of the 
words " or to the stay of execution thereof ” to clause (c), section 244, does not 
seem to have been brought to the notice of [467] the Court in Mukundv. Haridas 
when it followed the ruling in Sakharam v. Oovind which was decided before 
the introduction of these words into the section. We think that the matter 
ought to be considered by a Full Bench. 

We accordingly refer to a Fhll Bench the question :— 

" Whether the existence and validity of such an agreement as the defend¬ 
ant Laldas Narandas relies on, ought to be determined in execution under the 
provisions of section 244 of the Civil Procedure Code or in a separate suit ? ” 
The question being thus referred, it came on for argument before a ITull Bench consist* 
iug of FABRAN, G. J.,‘and PARSONS, BaNAOE and HOSKING, JJ. 

Trimbak H. Kolval, for the Appellant (Original Defendant No. 2, Laldas):— 
Laldas had not opposed the award and he was really a plaintiff, though nomi¬ 
nally a defendant. The Judge should have considered the question as to the 
agreement and should have determined what was the effect of it in the exe¬ 
cution proceedings. No separate suit would lie on the agreement—section 
244 of the Civil Procedure Code (Aot XIV of 1882). The object of the section 
being to benefit the parties, it should receive a liberal construction. Matters 
relating to execution must be determined as cheaply and as speedily as possible 
by tl;e Court executing the decree— Azizan v. Maiuk Lai, I. L. B., 21 Gal., 
437; Prosunno Coomar Sanyal v. Kasi Das tianyal, L. B., 19 I. A., 166. A 
narrow construction was given to the corresponding section of Act XXIII of 
1861 in Sakharam v. Govind, 10 Bom. H. C. Bep., 364. That view of the 
law was adopted and followed in Mukund v. Haridas, 1. L. R., 17 Bom., 28. 
The words “ or to the stay of execution ” were added to section 244 later on 
by tile amending Aot of 1888 and it seems that these words were not brought 
to the notice of the Court which decided Mukund v. Baridas, I. L. R., 17 

H * 
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Bom., 23. The Bombay oases are overruled by implication by the ruling of 
the Privy Council in Protunno Ooomar Sanyal v. Kasi Das Sanyal, L. B., 19 
I. A., 166. 

Manekshah J. Taleyarkhan for the Hespondents (Plaintiffs):—The defend¬ 
ant cannot rely upon the agreement and seek redress in execution proceedings. 
To consider the agreement in the execution proceedings would be tantamount 
to going behind the [168] decree. The de^ndant ought either to have ap¬ 
pealed or applied for review or applied to the High Court under its extraordinary 
jurisdiction to get the order as to costs corrected. There would bo no finality 
to decrees if an agreement like the present were allowed to he set up in execu¬ 
tion proceedings. The Bombay rulings support our contention and we submit 
that they were correctly decided. The decision of the Privy Council relied on 
has DO bearing upon the facts of the present case. 

Farmni C. J. :—After hearing the argument addressed to us in this case, 
I am confirmed in the view which 1 was inclined to take when the case came 
before us as a Division Bench. There appears to me to be no reason for not 
giving to the wide words of section 244, clause (c) of the Civil Procedure Code, 
their full significance and force. 1 wmvild, therefore, for the reasons given in the 
referring judgment^ answer tlie question referred to us bv saying that the exist¬ 
ence and validity of such an agreement as is referred to in the submitting 
judgment ought to be determined in execution and not by separate suit. 

Hosking, J. :—I concur with the Chief .Justice. 

Parsons, J.; —1 concur in the view expressed by the Division Bench 
which made the reference. Having regard to the language of section 244 of 
the Code of Civil Procedure and the opinion expressed by the .Judicial Committee 
of the Privy Council in Prosunno Gooniar v. Kasi Das, L. R., 19 1. A., 166, it 
is dear that clause (e) of that section should not hd construed narrowly, it 
follows, therefore, that it ought to be construed as it was in Azizan v. Matuk 
Lai, I. L. B., 21 Cal., 437, and not as it was in Mukund v. Haridas, 1. L. B., 
17 Bom., 23. In the present case the existence and validity of the agreement 
set op by the defendant relate to the execution of the decree, that >8 to say, 
they have to be inquired into and found upon in order to determine how the 
decree is tu be executed. The inquiry and determination, therefore, ought to 
be made in execution. T answer the question in the affirmative. 

Ranade, J.: —In this case, the appellant Laldas and his brother Shankar- 
lal were co-defendants in a partition proceeding instituted [46pj by Devidas and 
another, who were the sons of their deceased third brother Harjivandas, The 
matters in dispute were referred to private arbitration under section .525, and 
the award made was duly filed in Court, and had then the force of a decree 
under section 526. The respondents, who are the heirs of Devidas and another, 
then gave a darkhast for the execution of the award decree and for recovery 
of costs, and it was in the course of these execution proceedings that appellant 
Laldas pleaded that there was an agreement, entered into between himself and 
the deceased respondents before the award was tiled, to the effect that they 
would not hold him responsible for costs, bqt that they would recover the 
same from Shankarlal, and if the full sum was not*recovered, they would bear 
the loss half and half with Laldas. 

The Court of First Instance refused to raise any issue on this point, as in 
its opinion it was not open to that Court in execution proceedings to go behind 
the decree. In the present appeal the contention was accordingly raided that 
the lower Court was in error in not inquiring into the question of this agree¬ 
ment, and the following question has been referred for the consideration of the 
Full Bench, whether the existence and validity of the agreement relied on by 
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the appellaat ought to be determined in execution under seotion 244, Oivil 
Procedure Code, or in a separate suit. 

This reference has become necessary from the apparent conflict of the 
rulings of this Court in Sakharam v. Qovind, 10 Bom. H. C. Bep., 361, and 
Mukund v. Haridas, I.L.B., 17 Bom., 23, with the decisions of the Calcutta High 
Coart, approved by their Lordships of the Privy Council in Prosunno Ooomar v. 
Hast Das, L. B., 19 I. A., 166. As far as the decision in Hakharam v. Govind is 
concerned, all that the Court really decided in that case was that an agreement 
between parties defining the manner m which a decree should be executed, if 
entered into before the decree was passed, and not pleaded in the course of the 
hearing of the suit, cannot be sec up as a bar against the execution of the 
decree, which, for its own purposes, is to be held final as to what one party must 
do or forbear for the benefit of the other. The decision, in other words, was 
that the agreement ought to have been pleaded in the coarse of the hearing of 
the suit, and not being so pleaded, it could not be urged as a plea in bar of the 
execa-[470]tion of the decree according to its terms. This case is, therefore, 
not so much an authority upon the question directly raised in this reference as 
upon another question, vtz , whether a plea which a party might have raised 
before decree can he set up as a defence iq execution proceedings. It is true 
Mr. Justice Wkst in the coarse of his remarks gave expression to his view that 
the only questions which can properly arise (under seotion 11 of Act XXIIl of 
186 L) in execution of a decree were questions relating to the contents of the 
decree, the juris iiotion to make it, and the extent of its satisfaction. This 
enumeration was obviously not meant to be exhaustive, and, as observed above, 
no great stress was laid on it. Under the law as it now stands, with the final 
addition made to section 244 by Act YIl of 18H8, if the agreement relates to 
the stay of execution, it-must be pleaded in execution, and no separate suit can 
be brought in respect of such an agreement. The case of Mukund v. Haridas 
can also be distinguished to some extent from the circumstances of the present 
case. There the undertaking relied upon was that the plaintiff agreed not to 
secure a decree against one of tl]e defendants, and even if a decree were passed, 
he would not execute it. This agreement was made during the pendency of a 
suit, and after the decree was obtained, plaintiff broke his agreement, and sought 
to execute the decree. The defendant thereupon brought a separate suit to 
restrain the plaintiff' in the former suit from executing the decree. Sir C. SabgbnT 
made a point of this special agreement not to execute the decree at all, and 
distinguished the 6ase before him on this ground from another case, Chenvirappa 
V. Puttappa, I. L. B., 11 Bom., 708, where the agreement provided, as in 
Sakharam v. Govind, for the execution of the decree in a manner inconsistent 
with its terms. Ho observed that in these latter cases the agreement could be 
and ought to be pleaded before the decree was passed. When the agreement 
is not to execute the decree all, then by its very nature it could not be 
pleaded before the decree was passed. This seems to have been the real ground 
on which Sir C. Saugbnt held in this case that a separate suit to enforoe the 
agreement and restrain its breach by injunction might be maintained. 

* [471] In the one case, as in the other, the question really turnel upon 
the point whether the prior agreement could or could not be pleaded as defence 
before the decree was passeti. When it could be so pleaded, and was not 
pleaded in the course of the hearing of the suit, Mr. Justice WEST held that it 
could not be so pleaded afterwards in bar of execution. When it could not be 
pleaded, Sir C. SaKQENT held that it might furnish a cause of action for a Bait 
to restrain the other party from bre iking his agreement. It is true, in arriving 
at t^is last oonoluBion, Sir G. Sakgent referr^ with app^val to the restricted 
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intorprefcation suggested in the previous judgment of Mr. Justice West, but his 
main point obviously appears to be that when the prior agreement was not to 
execute the decree at all, it could not be said that such an agreement involved 
a question relating to the execution of the* decree within the terms of section 
244, The attention of the Court was not apparently drawn to the addition of 
the last words in section 244, and it is open to question how far this decision 
can be regarded as binding in the present ease, where the agreement was not 
to execute the decree at all, but to execute it in respect of costs first against 
Shankarlal, and next to share the loss half and half. 

To come next to the consideratior of the Calcutta oases, most of which 
are reviewed in Aziean v. Matiik ZiuK I. L. R-, 21 Cal., 437, it is to be noted that 
even Mr. Justice MaOPHERSON admitted in his judgment that, although a separate 
suit cannot be brought to stop execution on the ground that the judgment- 
creditor did not give credit for an uncertified adjustment or payment, there may 
be another form of suit in which plaintiff can claim relief of a different kind. 
Mr. Justice PiGOT also in his judgment ndmittod the possihilify of the relief 
by injunction being open to parties in certain contingencies. The authority of 
the decision in Azizan v. Matuk Lai, I. h. R., 21 Cal., 437, though it interprets 
section 244 more liberally than was done in the two Bombay cases noted in the 
reference, must in view of those admissions be confined to the point actually 
decided in that case, viz., that no* separate suit can he maintained to recover 
uncertified payments so as to stop the decree-holder’s right to execute his decree 
according to its terms. Similarly, suits in which it i.s souglit to set aside sales 
on the ground of the judgment-creditor’s fraud in [472] bringing thorn about, 
stand in the same category with those which relate to unccsrtifiod adjustments 
or payments. Both classes of cases refer to transactions aftei- decree, and 
to disputes which arise in the execution of the decree ; and such transactions 
properly fall within the terms of section 244, and no separate suit will lie. 
The extension of this prohibition to cases where the auction-purchasers are 
parties was approved of by their Lordships of tlie Privy Council in Prosunno 
V. Kasi Das, I. L. R., 191. A., 166. On both these points there is now complete 
agreement in the decisions of all the High Courts—Sakharam v. Damodar, 1. 
L. E., 9 Bom.. 468; Kuriyali v. Mayan, I.*L. R., 7 Mad., 255; Potankar v. 
Devji, I. L. R., 6 Bom., 146; Hnji Abdul Bahtman v. Khoja Khaki Aruth, I. 
L. R., 11 Bom., 6. In fact, the interpretation placed by this Court on section 258 
as it stood at first was stricter than what was placed on it elsewhere. 

There is not a similar agreement on the point whether when fraud is 
practised in obtaining a decree, or in securing its execution, a separate suit to 
restrain the decree-holder may or may not lie at the instance of the party 
defrauded. This point, how’ever, does not arise here. 

As far as the present case is concerned, 1 am clearly of opinion that as the 
agreement relied upon by the appellant was pleaded by him to stay execution 
of the decree in regard to costs as against him, the inquiry fell within the terms 
of section 244 as finally amended in 1888. It is not clear if appellant could 
have urged it before the award was filed, and as it affected the manner of the 
execution of the decree in regard to costs, the appellant bad a right to require 
the executing Court to investigate the matter, and there was nothing like 
going behind the decree in such an inquiry. Such an agreement cannot be 
made the cause of action for a separate suit. 

I am, therefore, of opinion that a reply in favour of the fiist alternative 
must be given to the question under refeience. The existence and validity of 
the agreement relied upon must be determined in execution under section 244, 
Civil Procedure Code, and not in a separate suit. 
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NOTES. 

CBee, howfiver, (19(») 39 Cal,, 810; (1903; 31 Gal., 480; 179; (1908) 81 Mad., 467; 
(1903) 9 M. L. T., 464.) 

C473] APPELLATE CIVIL. 

The 17th September, 1690. 

Present: 

Sir C. Parhan, Kt., Chief .Tusticb, and Mr. Justice Hosking. 

Varajlal Motichand.(Original Decree-holder) Applicant 

versus 

Kachia Garbad Khushal.(Original Applicant) Opponent.'' 

Execution—AttachmentMtachment of piopeity of third person—Payment inUt 
Court of amount of decree by owner of property in order to release property — 
Application in execntion for refund of money so paid—No jurisdiction to 

order refund —Separalfi suit necessary —Practice—Proced.ure—Civil 
Procedure Code (Act XIV of 1682), Sec. 278. 

A certain box whs attaobed in execution of a decree against one Mathur, whose father, 
alleging that it was his property and not Mathur’s, paid the bailiff the amount of the decree 
in order to release it from attachment. He then applied to the Judge to have the money 
refunded to him. The Judge held the box to bo his property, and directed repayment. 

Held, that in making the order for repayment the Judge acted without jurisdiction, 
there being no provision in the Civil Procedure Code (Act XIV of 1882) under which it could 
bo made. The proper course was to have taken steps under section 278 of the Code to have 
the attachment on the property raised. By paying the amount of the decree into Court it 
became necessary to file a suit' for the recovery of the money so paid. 

Application under the extraordinary jurisdiction of the High Court (section 
622 of the Civil Procedure Code, Act XIV of 1882) against the decision of 
Ehan Saheb Nowroji Byramji, Subordinate Judge of Umretb, in the 
Ahmedabad District. * 

In execution of a decree obtained by Varajlal against one Mathur 
Garbad, the bailiff attached a certain box in the bouse in which Mathur 
Garbad resided with his father Kachia. 

Kachia alleged that the box was his, and was not liable to attachment, 
but in order to save it he was obliged to pay the bailiff the amount of the 
decree, and two days afterwards he applied to the Court to have the amount 
refuuded to him. The money was still in Court and had not been paid 
over to the decree-holder. 

The Subordinate Judge gianted the application and directed repayment 
to be made, holding that Kachia had proved that the box was his. 

[47iJ Varajlal, the decree-holder, thereupon applied to the High Court and 
obtained a rule nisi calling upon Kachia to show cause why the order of 
repayment made by the Subordinate Judge should not be set aside. 

Chimanlal H. Setalvad appeared for the Applicant (Varajlal) in support of 
the rule:—The order of repayment was made in execution. There is no 
provision in the Civil Procedure Code for silhh a refund. Kachia should have 
brought a separate suit for the money— Dulichand v. Bamkishm, I. L. B., 7 
Cal., 648 ; Jugdeo Narain Singh v. Raja Singh, I. L. B., 15 Cal., 656. 

* Applioatiou No. 144 of 1896 under the Extraordinary Jurisdiotion. 
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Nagindas T. Marphatia, for the Opponent (Kaobia) showed cause:—Tbe 
money being still in the custody of the Court, and oot having been paid over 
to the deoreo’holder, the Suboi^diaate Judge bad power to order the refund. Ha 
has found that tbe money was paid under protest, and that the box was really 
Kachia’s property and was not liable to attachment. Tbe Court surely has 
power to restore money which it finds after inquiry its own ofiicer has wrong- 
fully taken, and which is still in its hands, without putting the person wronged 
to the trouble, delay and expense of bringing a suit and having a fresh inquiry. 

Farran, C. J. :—We think that in making the order which the Subordinate 
Judge has made in this case he acted without jurisdiction. Tbe property in 
question, a box, was attached by the Nazir, and to procure its release the 
opponent paid to tbe Nazir the amount of the decree against his son. Tlie Sub¬ 
ordinate Judge has ordered the amount so paid to be repaid to the opponent. 
There is no provision in the Civil Procedure Code to which we have been 
referred under which such an order cen be made. 

Under similar circumstances the plaintiff in the case of DuUohand v. 
Bamkiahen, I. L. B.. 7 Cal., 648, brought a suit to recover the amount he had paid 
under compulsion, which went on appeal to the Privy Council. Their Lordships 
(at page 653J say : “ It was also objected that the remedy is not the proper 
one, and that sqjne further proceedings should have been taken in the 
execution suit; [478] hut none were pointed out by Mr. Arathoon which would 
afford a suitable remedy or which would preclude such an action as the present.” 
The opponent’s course, if he desired the matter to be summarily disposed of, 
was to have taken steps under section 278 to have the attachment on the box 
raised. By paying the amount of the decree into Court he has entailed upon 
himself the necessity of filing a suit if he desires to recover it. 

Buie absolute to set aside the order as made without jurisdiction. Tbe 
applicant is entitled to bis costs. 

Rule made aheolute. 
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APPELLATE CIVIL. 

The 24th September, 1890. 

Present: 

Sir C. Pabran, Et., Chief Justice, and Mr. Justice Hosking. 

Chintaman bin Vithoba.(Original Defendant Appellant 

versus 

Chintaman Bajaji Dev and others.(Original Plaintifl's) Bespondents. 


Deeree — Execution—Powers of Court in executing decree —Code of Civil 
Procedure {Act XIV of 1682), Sec. 244. 

The validity of a decree of which oxecution is sought cannot be disputed in execution 
proceedings under section 244 of the Code of Civil Procedure (Act. XIV of 1682). 

Appeal from the decision of G. Jacob, District Judge of Poona, in darkhast 
No. 7 of 1893. 

In 1874 one Chintaman Bajaji sncceeded to the ofiice of manager and 
trustee of the Chinobwad Savasthqn. 

In 1880 be instituted Suit No. 1 of 18b0 in the Court of the District Judge 
of Poona against Chintaman bin Vithoba to obtain a declaration that oertaio 

* Appeal, No. S2 of 1895. 
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mortgages of savastban property made to the said ChiDtaman bin Vithoba by 
Lakshmibai, ooe of the widows of Dharnidhar the predecessor of Chintaman 
BajHji as trustee and manager of the Chinchwad Savastban, were not binding 
upon him. 

That suit was* settled by a consent decree passed on the 13th .Tuly 1880, 
by which the defendant Chintaman bin Vithoba was to be paid Hs. 23 000 and 
interest, by annual instalments of [476] Rs. 2,000, nut of the revenues of the 
village of Man, which was part of the savastban property. 

Subseguently Chintaman Bajaji was removed from the office of manager 
and trustee of the savastban under a decree of the District Court of Poona, 
and other trustees were api)ointed. This decree whs, on appeal, confirmed by 
the High Court. See Ghmtaman Bajaji Dev v. Dhondo Ganesh Dev, I. L. B., 
15 Bom., 612. 

Chintaman bin Vithoba, in execution of the consent decree in Suit No. 1 
of 1880, received Rs. 2,000 a year from the revenues of the viliuge of Man till 
the beginning of 1891-92. Payment was then withlield. He died, and in 1893 
Badashiv and Vinayek, his sons and heirs, presented a darkhast (No. 7 of 
1893) to the District Court of Poona, praying for an order for the attachment 
of the revenues of the village of Man and for payment fiom them of 
Bs. 2,195-8-2 in further execution of the decree in Suit No. 1 of 1880. 

The trustees of the Chinchwad Savastban, having been served with notice 
of the application, objected to the execution of the decree, contending (inlet 
alia) that Lakshmibai bad no authoiity to execute the mortgages upon which 
the consent decree was based; that Chintaman Bajaji had no authority to 
consent to the decree ; and that the consideration for the mortgages had not 
been paid into the savastban, and bad not been applied for purposes of the 
devasthan. 

Fjr the decree-holders it was argued that these objections could not be 
taken in execution proceedings under section 244 of the Civil Procedure Code 
(Act XIV of 1HH2). 

The District Judge held that the objections could be taken in execution 
proceeding-t, and upon consideration of the objections rejected the darkhast. 

.4gain8t this decision the decree-holders appealed to the High Court. 

Macphersoniviilh him Mahadeo Bhaslt»rChauhal),\oTi\\e Appellant (Decree- 
holder) :—We are entitled to have the decree executed. The present trustees 
cannot question the validity of the acts of Chintaman Bajaji, who was 
the f.)rmer trustee [477] and their predecessor in the management of the trust. 
Chintaman as such irubtee consented to the decree in Suit No. 1 of 1880, and 
the validity of that decree cannot now he impeached in execution. This point 
is concluded by authority. Section 244 of the Civil Procedure Code does not 
authorize the impeachment of decrees in execution— Bam Bhunjun Singh v. 
Mussamut Manner Korr, 23 Cal. W. R., 127; Ramanoogro t>ingh v. Kish‘ti 
Etihore Narain Singh, 23 Cal. W. R., 265 ; burtoo Stngh v. Ran Purmessur 
Singh, 24 Cel. W. B.,364; ^-udindray. bndan,l. L.R.,9Mad., 80; Piosunno 
Eumari v. Golobehand, L. R., 2 I. A., 145. 

The District Judge relies upon Naiagan v. Chintaman, I. L. B., 5 Bom., 
393; Shrt Ganesh Dharnidhar v. Keshaitav Oooind, I. L. R, 15 Bom., 625 ; and 
Vewibai v. lihondo Ganesh, P. J., 1892, p. 250, but in none of those oases was 
this particular (Omt decided. * 

Oanpat Sadashiv Boo (with him Narayan Ganesh Chandavarkar, tor 
Bespoiideiits:—In Suit No. 1 of 1880, Chintaman Bajaji did not sue as trustee of 
the savastban property. This is clear from the terms of the decree in that suit, 
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which provided that; in the event of there being obitraction in realiising the 
money due from the revenues of tho village of Man, the money awarded should 
be paid by Ohintaman Bajaji personally; vide the deposition of Chintainan 
Bajaji in Ohintaman Ba)aji v. bhondo Ganesh, l.L B., 15 Bom., 612 at pp 616 
and 617. It is thus clear that the liability of Giiintainaif Bajaji under that 
decree was personal, and did not. devolve upon the succeeding trustees of the 
devasthan property, viz., the respondents in this appeal. 

Objection to the validity of the decree of which execution is sought can 
be taken under section 244 of the Code of Civil Procedure. Clause (c) of that 
section provides for the raising of questions as to the stay of execution of 
decrees. This shows that it was intended that the validity of a decree might 
be impeached in execution—ZV/mhak v. Oovinia, 1. L B, 19 Bom., 328; 
Narayan v. [478] Ohintaman, I. L. B., 5 Bom., 393; Hhn Ganesh Uhurntdhar v. 
Keshaoiav, 1. L. B., 15 Bom., 625; Venuhat v. Dhondo, P. J., 1892, p. 250. 

Farrao, G J. In 1874 Ohintaman Bajaji succeeded to the office of 
manager and trustee of the Chinch wad Savasthr n, and in IS'rlO he instituted Suit 
No. 1 of 1880 in the Court of the District Judge of Poona against Ohintaman 
Vithoba to obtain a declaration that certain mortgages of sava.sthan property 
made to the sai 1 Chintamin Vith iba hy Lakshmibai, one of the widows of 
Dharnidhar, the •predecessor of Qhintaman Bajaji in the management of the 
Chinchwad Savasthan, were n'>t binding upon him. That suit was settled by 
a consent decree pas.sed on the 13th July 1880, awarding the defendant Chin- 
taman Vithoba Bs. 23,000 and interest, by annual instalraenis of Bs. 2,000, out 
of the revenues of the village of Man, which is part of the savasthan property. 

Subsequently Chintaman Bajaji was removed from the office of manager 
and truB'ea of the savasthan under a decree of the District Court of Poona, and 
other trustees were appointed. This decree was on ^appeal confirmed by the 
High Qoxxxt—Ohintaman Bajaji Dev v. Dhondo Ganenh Dev, I. L. B., 15 Bom., 
612. 

Chintaman Vithoba in execution of the consent decree in Suit No 1 of 
1880 received Bs. 2,000 a year from the revenues of the village of Man till the 
beginning of 1891-9 j. Payment was then wfthliell, and in 1893 Sadishiv and 
Vinayek. the sons and heirs of Chintaman Vithoba, deceased, presented darkhast 
No. 7 of 1893 to the District Ciurt of Poona, praying for an order for the 
attachment of the revenues of the village of Man and for payment from them 
of Bs. 2,195-8-2 in further execution of the decree in Suit No. 1 of I8H0. 

Tne trustees of the Cbm':hwad Savasthan having boerr served with notice 
of the darkhast objected [inter•edaa) that Lakshmibai had no authority to execute 
the bonds upon which the consent decree was based, that Ohintaman Bajaji had 
no authority to consent to the decree, and that the consideration for the 
bonds [479J was not lawfully paid into the savasthan or was not applied 
for purposes of the devasthan. 

It was contended for the decree-holders that these objections could not be 
raised in execution prooeedi igs under section 244 of the Civil Piocedure Code. 

The District Judge opoti the authority of SFarayan v. Chintaman, I. L. B., 
5 Bom., 393; Shri Ganesh Dharnidhar v. Keshavia - Govind, I L. B., 15 Bom., 
625; and Venuhai v. Dhondo Ganesh, P. J., 1892, p. 130, h-ld thatthpob.ections 
e >u d be raised in execution proceedings, and upon consideration of the objec¬ 
tions rejected tlie darkhast. 

Aft -r hearing arguments upon the question whether objections impeaching 
the val dity of the decree of wh eh execution is sought can be tnteitained in 
execution proceedings under section 244 of the Civil Procedure Code, we hold 
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that the question must be answered in the negative. We think Mr. Maepheraon 
has rightly argued that, so far as the reported cases show, this question bas 
never before bean fully argued and decided by this Court. In Narayan ▼. 
Chintaman, 1. L. B, 5 Bom., 393, objections similar to the objections raised in 
this case were entertained in execution proceedings by this Court, but the report 
of the case shows that the point whether such questions could be dealt with 
under section 244 of the Civil Procedure Code was not raised, and apparently 
was not considered. In Shri Oanesk Dharnidhar v. Keshawav Oooind, I. L. B., 
15 Bom., 6^5, this point did not arise. In Venubai v. Dhondo Oanesh Dev, 
P. J., 1892, p. 250, the present point arose, but was not pressed, and the learned 
Judges referred to the case of Narayan v. Chintaman as an authority without 
noticing that the point whether the validity of a decree of which execution is 
sought can be disputed in execution proceedings under section 244 was not 
actually decided in that case. 

On the other hand there is strong authority for holding that the validity 
of a decree sought to be executed cannot be impeached in execution proceedings 
under section 244. In Bam hhunjun Singh v. Hdussamut Siunder Koer, 23 Cal. 
W. B., 127, the Calcutta High [480] Court held that where the sons of a 
deceased judgment-debtor, whose estate is declared by the decree to be liable 
to sale, are admitted on the record as his representatives, they are not entitled 
in the execution stage to re-open the whole case, and to ask for a decision aa 
to whether the debt incurred hy the father was not for the beneBt of the estate, 
or was in some other way invalid under the Hindu law and not binding on the 
joint family. In Uamanoogro Singh v. Kishen Kishore Naratn Singh, 23 Cal. 
W. B., 265, the same Court held that the question whether property seized 
hy a judgment-creditor in the bands of his deceased judgment-debtor's 
son, is held by the son under such circumstances as render him liable for his 
father's debts, cannot be tvried in execution proceedings. These cases were cited 
and followed in Burtoo Singh v. Bam Purmessur bingh, 24 Cal. W. B., 364. 

The Madras High Court has ruled that a question whether the decree was 
obtained by fraud or collusion is not one which relates to the execution of the 
decree, but which affects its very substance and validity, and that such a ques¬ 
tion can only be raised hy a Beparats suit—Pu'findra v. Budan, I.L.B„9 Mad., 
80. In Proennno Kumari v. Golnbchand, L. B., 2 I. A., 145, where the Sebaits 
of an idol sued to set aside decrees obtained against their predecessor on the 
ground that they were obtained hy fraud or collusion, no objection was raised 
before the Lords of the Privy Council to the Sebaits seeking their remedy by 
suit. Ha.l the suit been barred by section 244, Civil Procedure Code, there 
can be little doubt that the point would have beoh taken in argument. 

It is contended by Mr. Hao that as clause fc) of section 244 provides for 
the entertainment of questions as to the stay of execution of decrees, there¬ 
fore it was intended that iihe validity of a decree might be impeached in 
execution. We do not think that the words can be rightly understood in this 
sense. Questions as to the stay of execution refer, we think, to the stay of 
execution of valid decrees, Mr. Bao has also referred to the case of Trimbak 
V. Oovinda, I. L- B., 19 Bom., 328, In that case a decree had been passed against 
A, and an inam jaghir village was attached in execution. t«811 Thereupon A 
claimed that the aitachment should be removed on the giound that the village 
being service vatan was not liable to attachment. The claim was rejected. A 
then sued for a declaration that the property was not liable to attachment and 
sale. The Hisih Court, agreeing with the lower Courts held that no suit would 
lie, the Court which oiiginally rejected the claim made in the exerution 
proceedings having had jurisdiction under tbe words of section 244, clause (e). 

V 
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In that case the decree of which execution was sought created no charge upon 
the property, but was merely a personal decree against A. 

It is also contended by Mr. Bao that in Suit No. 1 of 1880 Chintaman 
Bajaji did not sue as trustee of the sava<9than property, and that the decree 
directed that, in the event of there being obstruction in the way of realizing the 
money due from the revenues of the village of Man, the money awarded should 
be paid by Chintaman Bajaji personally. Mr. Bao referred to the deposition of 
Chintaman Bajaji reported at pages 616 and 617 of I. L. B.. 15 Bombay. 

*' I am the proprietor of the savasthan and my son is the manager. I 
have been treating the dava<)than as my private property. 1 and Dev (ii.e„the 
deity) are one. So I understand that I am the owner.” 

In the plaint in Suit No. I of 1880 plaintiff described himself as " Shri 
Chintaman Bajaji Dev Maharaj.” He sued as if he considered himself the 
incarnation of the deity Mangal Murti, and as if all the savasthan property 
belonged to him. It seems clear that when he undertook to pay the money 
awarded, he intended to do so out of the savastuan property. 

The trustees-respondents did not object in the lower Court that the decree 
was only against Chintaman Bajaji. They came in as his legal representative, 
but they are onljt his representatives if the decree was passed against him as a 
trustee for the savasthan property. If the trustees-respondents are not the 
representatives of the judgment-debtor in Suit No. 1 of 1880, then they are not 
entitled to come in under section 244, Civil Procedure Code, and if they are 
his representatives, they cannot dispute the validity of the decree in execution 
proceedings. 

[482] As no attachment has been placed upon the property, objections 
cannot be taken under section 278, and the only remedy for the trustees, if 
they have any, is by regular suit. 

For those reasons we are unable to deal with the objections taken by 
respondents to the validity of the decree in Suit No. 1 of 1880, and we must 
reverse the decision of the District Court, and direct that the District Court 
do proceed with the execution of the decree as prayed in the darkbast. 
Bespondents to bear all costs of this appeaf and of the proceedings in the 
District Court. 

Order reversed and proceedings remanded. 


NOTES. 

( Similar deoisions were given in (1904) 80 Bom., 101; (1903) 6 G.W.N., 796; (1904) 7 
a C. 199; (1906) 39 Had.. 556 ; (19}!) 111- C.. 193 (Sindh) ; (1911) IS 1.0., 833 (Siudh).] 
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APPELLATE CIVIL. 

The 28th Septemher, 1896. 

Present: 

Mr. Justicb Parsons and Mr. Justice Banadb. 


Bamabai, widow of Bamkrishna Balkrisbna.(Original Defendant) 

Appellant 

versus 

Baya.(Original Plaintiff) Bespondent.*” 

Adoption— Second adoption in the lifetime, of first adopted son is invaUd — 
Joint enjoyment of property by an owner and a trespasser—Adverse 
possession — Trespasser’s rights by preset iption — 

Compromise—Family settlement, effect of. 

Bamkrishna Yeshwant adopted Raya as bis son but as Baya became sickly and was not 
expected to live. Bamkrishna afterwards adopted Balkrishna (Raya’s brother). Bamkrishna 
died in 1846; and his widow Bamabai and the two adopted sons continued to live together 
until her death in 1868, and after her death Raya and Balkrishna still lived together until 
1877, when Balkrishna died, leaving a widow Badhabai and a minor son (Bamkrishna). After 
that event Badhabai and the plaintiff Baya began to live separately. 

After Bamkrishna Yeshwant’s death in 1846, the lands were registered in Balkrishna’o 
name. In August 1878, on the application of Badhabai on behalf of her minor son the 
management of the property wag taken from Baya by tho Collector, who himself assumed 
the management. A compromise of the dispute was, however, effected by which the property 
was to be shared equally between Bava and Bamkrishna, the minor son of Balkrishna, and 
from 1878 to 1882 the Collector paid them equal moieties of the produce. 

In 1890, the plaintiff Baya brought this suit claiming as the adopted son of Bamkrishna 
Yeshwant either the whole of tho property, or in the alternative a moiety of it. 

1*83] IfeU, that the adoption of iSalkrishna in the lifetime of Raya was invalid. There 
oan be no second adoption during the lifetime of the first adopted son. 

Held, also, that Bamkrishna (the minor son of Balkrishna) was entitled to a moiety of 
the estate. 

Per Parsons, J. ; —Bamkrishna’s title to a moiety of the estate was obtained by adverse 
possession. The adoption of Balkrishna was invalid, and he was not originally entitled to 
any part of the property and was, therefore, a trespasser { but he (and afterwards his mindr 
son Bamkrishna) and Raya, who was entitled to the whole of it, had been jointly in posses- 
eion and enjoyment of it for fo’ty-three years. By the adverse possession of Balkrishna and 
his minor son, Raya lost and Balkrishna and his son gained by prescription a moiety of the 
estate. That moiety became the absolute self-acquired property of Balkrishna and would 
descend to bis heirs. 

Per BANADE, J. :—There was no adverse possession by Balkrishna or bis heirs until 
August 1878, when tho management of the estate was taken from Raya on the applieation of 
Badhabai. The suit was brought within twelve years of that time, so that the plaintiff’s 
claim was not barred by limitation. But it appeared that the disputes which had arisen ia 
1678 were settled by a compromise which had been acted on, and of which the plaintiff bad 
received the benefit for many years. A bond fide family arrangement is specially favound by 
Courts of Equity, and it binds the parties and their representatives. On that ground 1 hold 
that the plaintiff is only entitled to recover a moiety of the property of Bamkrishna as his 
share, and the other moiety must remain with the appellant. 

Second Appeal, No. 91 of 1895. 
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Sbcond appbal from the deoision of E. H. Mosoardi, District Judge of 
Kanara. 

One Bamkrishna Yeshwant in 1845 adopted his cousin's son Baya. 
Shortly afterwards, however, Baya being sickly, and nol> expected to live, 
Bamkrishna adopted Balkrishna (a brother of Baya). In 1846 Bamkrishna 
Yeshwant died. Bays was then less than two years old and Balkrishna was 
twelve, and both of them continued after Bamkrishna’s death to live with bis 
widow Bamabai. The lands were subsequently entered in Balkrishna’s name 
on the statement apparently by Bamabai that be was her adopted son. 

In 1861 Baya attained his majority and began to manage the property. 
Bnlkrishna went out in service. As already stated, the land was entered in 
Balkrishna's name, but Baya was given a moiety of the produce, and his 
right to a half share was repeatedly admitted and recognized. 

ti84] In 1868 Bnmkrishna’s widow Bamabai died, and Baya and 
Balkrishna still continued to live together. 

In 1877 Balkrishna died leaving a minor son (Bamkrishna Balkrishna) 
and a widow named Badhabai. Baya then began to live separately from them. 

On the 16th August 1878, the Collector of North Kanara on the application 
of Badhabai on*behalf of her mihnr son Bamkrishna deprived Baya of the 
possession of the property and took it into his own hands. Subsequently the 
dispute between Badhabai and Baya was compromised, and it was agreed 
that the property should be shared equally between Baya and the minor 
Bamkrishna. 

In 1890 Baya filed this suit against the minor Bamkrishna Balkrishna 
claiming as the adopted son of Bamkrishna Yeshwant the whole of his property, 
or in the alternative a moiety of it. 

The defendant denied the plaintiff’s adoption and pleaded limitation. 

The Subordinate Judge dismissed the suit on the ground that plaintiff’s 
adoption was not proved. On the decree being confirmed by the District 
Judge, the plaintiff appealed to the High Court, which reversed the.decree and 
remanded the case for a fresh decision. 

Pending the appeal the minor defendant Bamkrishna Balkrishna died, and 
bis widow Bamabai, the present appellant, was put upon the record. 

On remand the District Judge reversed the decree of the Subordinate 
Judge, and awarded the whole of the plaintiff’s claim. * 

On second appeal to tbe’High Court the case was again remanded for a 
finding as to whether the plaintiff’s claim was barred by limitation. The 
District Judge found on remand that the suit was not barred. 

The defendant appealed to the High Court. 

Branson, and Bao Saheb Vasudev J. Kirtikar, for the Appellant 
(Defendant):—We rely on Moheah 2<!arain v. Taruck I^ath, 1. L. H.. 20 Cal., 
487. [488] Article 127 of the Limitation Act (XV of 1877), has no application. 

Maepherson and Vasudev Oopal Bhandarkar, for theBLeapondevt (Plaintiff). 

Parsons, J. :—The decision of this case woul’d '-ave been difficult were it 
not for authority. The contest is between the representatives of two persons 
who were both adopted by one and the same man (Bamkrishna Yeshwant). 
It was found as a fact that Baya (plaintiff) was first adopted and that Bal¬ 
krishna (defendanc) was subsequently adopted by Bamkrishna, because Baya 
suffered from rickets and was not expected to live. The District Judge coni 
sidered that under these circumstances the adoption of Balkrishna was valid; 
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and, treating Balkrishna aa a member of the family and the whole family ae a 
joint one. held that, on the death of Balkrisbna's eon, Bamkrishna, without 
issue, during the pendency of the appeal, Baya became owner of the whole estate, 
the widow of Bacqkrishna being entitled to maintenance only. This view of 
the case was clearly wrong, for the adoption of Balkrishna in the lifetime of 
Baya would be invalid and would confer no legal rights at ail on him. The 
Judge had not then considered the issue of limitation raised in the case: so 
we remanded that issue to be found upon, and we are now in possession of 
that finding. 

Bamkrishna died in 1846, and Baya attained majority in 1861. Though 
the land was entered in the name of Balkrishna, and Baya was never actually 
in possession or management, yet he was given a moiety of its produce, and his 
right to a half share of it was repeatedly admitted and recognized. The Judge 
on these facts found that, though Baya bad never been in exclusive possession 
of the property, he had never been excluded, and, therefore, his suit now would 
not be barred under article 127 of the Limitation Act. The Judge, however, 
was still labouring under the mistaken idea that Balkrishna’s adoption was valid 
and that the family was joint. As the adoption is invalid we have the fact 
that a person entitled to the whole of an estate and a person who is not entitled 
to any part of it and, therefore, a trespasser have been jointly in possession 
and enjoyment of that estate for some forty-three years. It was argued by 
Mr. Macpberson for Baya that [4863 these two persons would become by 
prescription either members of a joint Hindu family, and co-sharers in the estate, 
or tenants-in-common, so that the estate on the death of one would vest in the 
survivor. This would be, in our opinion, a very curious result, and we can find 
no authority for the proposition. The case of Mohesh Naratn v. Taruek Nath, 
I. L. B., 20 Gal., 487, cited for the appellant seems to us practically to dispose 
of the case; for though there the moieties may have been separated, we do not 
think that that can make any difference. 

In the present case, by reason of the adverse possession of Balkrishna, 
Baya lost and Balkrishna gained by prescription a moiety of the estate. That 
moiety would become the absolute self-acquired property of Balkrishna, and 
would, therefore, descend to his heirs. There is no relationship subsisting 
between Baya and Balkrishna that would enable Baya to claim the property 
of Balkrishna at bis death. We, therefore, vary the decree of the Lower 
Appellate Court by awarding plaintiff one moiety of the property in suit to be 
partitioned off in execution. We order the costs of the suit and appeals to be 
paid out of the estate. 

Ranade, J. :—This is the third time that this oara comes before us. It 
was first remanded for a distinct finding on the question of adoption. When 
that issue was found in favour of the original plaintiff, the respondent before 
us, we had to send down an issue for the determination of the question of 
limitation, and the case now comes before us for final decision. 

The District Judge has found that the evidence fully esfablished the 
priority of the original plaintiff’s adoption. He at the same time held that 
under the peculiar circumstances of the case, the second adoption of the minor 
a'^pellant’s father Balkrishna was also proved, and that the two adopted sons 
were each entitled to a moiety; but as the original defendant No. 1 had 
died, the respondent-plaintiff was entitled to succeed to the whole property oi 
tbe joint family. 

On the question of limitation the District Judge has found that the 
respondent's claim for his moiety of the property was not barred under article 
187 of tbe Limitation Act, but that, if [ 487 ] the second adoption ware h^ to 
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be inTalid, the respondent-plaintiff's olaitn to recover possession of the whole of 
the property was barred by the appellant's and his father’s adverse possession. 

An regards the question of adoption, the rulings of their Lordships of the 
Privy Council in Bungama v. Atehama, 4 M. I. 1 Qopee Lai v. Shn Ghand- 
raolee, 19 Cal. W. B., 12, and Mohesh Narain v. Tarmk Sath, 1. L. B., 20 Cal.. 
487. may be held to have settled the law that there can be no valid adoption 
during the lifetime of the first adopted son. In the present case the direct 
evidence of the second adoption is chiefly confined to the fact that the thread 
oeremony of the original defendant No. I’s father was performed by Bamkrishna, 
and that Bamkrishna's funeral rites were performed by the original defendant 
Mo. I's father. Neither of these acts by themselves are sufficient to prove the 
Jaetum of adoption, and, therefore, their value is only inferential. As the first 
adopted son was only a sickly child, less than two years old at the time of 
Bamkrishna’s death, the performance of Bairkrishna's funeral rites by the 
other child, who was at the time twelve years old, can easily be accounted for. 
Even if the gift and acceptance of Balkrishna as adopted son be held sufficient 
to prove the adoption, it is clear that, under tho rulings quoted above, that 
adoption had no validity, and could confer no rights, as such, on Balkrishna 
to the prejudice of the first adopted son. 

As regards tlie question of limitation, the principal point to be considered 
is the time when the alleged adverse possession of the appellant before us must 
be held to have commenced. The evidence shows clearly that the original 
plaintiff was less than two years old when Bamkrishna died in 1846. His 
natural brother Balkrishna was then twelve years old. Both lived with 
Bamkrishna’s widow Bamabai. and after her death in 1868 they lived together 
till Balkrishna’s death in 1877. There ware no open differences and no separa¬ 
tion in food or residence till after Balkrishna’s death, when apparently 
Balkrishna’s widow Badhabai and the respondent-plaintifl'began to live separate. 

The only overt act in derogation of the respondent’s rights in the interval 
between 1846 and 1877 was the entry of the land-i in t«88J Balkrisbna’s khata 
after Bamkrishna’s death, the transfer being apparently made on the admission 
of Bamkrishna’s widow Bamabai that Balkrishna was her adopted son. As 
respondent was at the time only two years old, and not expected to live long, the 
transfer of khata cannot be held to have been the commencement of Balkrisbna’s 
title by adverse possession from 1847, seeing that Bamabai took cue of respond¬ 
ent and Balkrisbna alike, and they both lived together apart from their natural 
father, not only during Bamabai’s but also during Balkrishua’s lifetime for 
thirty years. It is further in evidence that when respondent attained majority 
he managed the household affairs, while Balkrishna was for many years 
away on service and business. This management of the household by the 
respondent is not only sworn to by the witnesses (Exhibits Nos. 82, 83, 
47, 34), but Balkrishna’s widow Badhabai in 1878 admitted this fact before 
the village authorities and before the Mamlatdar in statements made by her 
before tbese officers. The assertion made by her in her deposition that she did 
not make these statements is entitled to no credit since they are satisfactorily 
proved by the evidence of the Mamlatdar and his karkun, and the patel 
and kulkarni. 

The adverse possession, if any, must be held to have commenced when, on 
Badhabai’s application, the management of tho lands was taken away from the 
respondent, and, under the Collector’s order, made over to Appaji Subrao on 
16th August 1878. It appears, however, from the Mamlatdar’s and his karkun’s 
depositions that at the time the differences between Badhabai, representing the 
minor son of Balkrishna, and the respondent-plaintiff were settled by a 
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compromise arranged by a panch to which both parties agreed. This compromisoi 
is set forth in Badhabai’s statement, and furnished the basis of the Mamlatdar’s 
report, by which after making provision for Badhabai, the property was to be 
shared equally between the respondent-plaintiff and the appellant. The 
Collecto) approved ar<d gave effect to this family arrangement by directing that 
Bs. 109-12 should be paid each year to appellant, and Bs. 110-11 to respondent 
for their maintenance. The Collector’s manager Appaji and, after be wad 
removed, the Collector actually paid equal moieties to both parties from 
1878-1882. 

[480] It is in reference to this circumstance that the respondent, original 
plaintiff, claimed alternative relief, the first prayer being for the recovery of 
the possession of the whole property, and the second for the recovery of an 
equal moiety. It is the second prayer which must, under the ciroumstanoeSt 
be held to be the proper relief to which the respondent-plnintiff is entitled. 
The parties began to live separate from the time of Balkrishna’s death in 1877« 
and the cause of action accrued when the management of the property wv 
taken away out of respondent’s hands. His plaint was filed within twelve 
years from that time, but in the meanwhile he became party to the amicable 
settlement of which he enjoyed the benefit for many years. A bond fide 
family arrangement is specially favoured ^hy Courts of Equity— Maniappa v. 
Baawuntrao, 14 M. I. A., 24,—and it binds the parties and their representa¬ 
tives. On this ground I bold that the respondent-plaintiff is only entitled to 
recover a moiety of the property of Bamkrisbna as his share, and the other 
moiety most remain with the appellant. 

On these grounds 1 agree with Mr. Justice PARSONS in the final decree. 
As my reasons for coming to that decision are somewhat different from hie, I 
have deemed it necessary to state them separately at some length. 

Deeree varied. 


NOTES. 

[ ArrangementG made to settle fapiilj disputes are binding on all :—(1905) 1 0. h. I., 
388 ; (1906) 4 C. L. J., 383.] 
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The 29th September, lb96. 

Present: 

Sir C. Farran, Kt.. Chief Jostice, and Mr. Justice Hoskino. 


Amtnl Nissa Begam.(Original Plaintiff) Appellant 

versus 

Mir Nurudin Hussein Khan.(Original Defendant) Bespondent.* 

Mahomedan law -Oift — l^ooshaa—Gijt of an undivided share—Gift of futun 

revenues of villages. 

According to Mahomedan law a gift cannot be made of anything to be produced infutwOf 
although the means of its production may be in the possession of the donor. The subject j>f 
the gift must be actually in eiistence at the time of its donation. 

* Appeal, No. 73 of. 1891. , 
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[SBO) A MAhomedan executed a deed of gift in favour of hie wife, by which he agreed to 
give her and her heirs in perpetnity a sum of Rs. 4,000 per annum out of his undivided share 
in certain jaghir villages which he bad inherited from his father. 

Hdd, that the gift was invalid, as it was a gift in effect of a portion of the future revenues 
of the villages to the extent of Rs. 4,000 per annum. * 

This wns" an appeal from the decision of Khan Bahadur B. £■. Modi, First 
Glass Subordinate Judge of Surat. 

The plaintiff Amtul Nissa Begam was the widow of Nawab Mir Kamaludin 
Hussein Khan, a First Class Sirdar of Baroda. 

On 9th March 1869, Nawab Mir Kamaludin executed a deed of gift in 
favour of his wife (the plaintiff), by which he agreed to give her in perpetuity 
a sum of Bs. 4,000 a year out of the income of bis share of certain jaghir 
villages, and other property which he had inherited from his father. This 
doounient was to the following effect:— 

'* Out of the villagcH, acquired as jaghir by inheritance, which are situated in the Surat 
District, as to whatever share I have got according to (ho Mahomedau law in the property 
left by my father, out of the same I have willingly .and of my own accord given to my wife 
Amtul Nissa Begam alias Mahomed Begam for ever and oontinually from generation to 
generation, and descendant after descendant, a sum of Bs. 4,000 belonging to me and have 
made her the owner thereof. Whereas the management and the authority in respect thereof 
have been under my control from ancient times, and as I have always been paying moneys 
in cash to my other co-sharers, who jointly own this jaghir with me, according to their 
respective shares, I will in like manner always pay to my wife and her descendants the 
money out of the income of the said property belonging to my wife as I pay to other sharers, 
without excuse or objection. If she should And on my part any treacherous action or 
remissness in payment of the amount due to her, which is ascertained and fixed, then she is 
fully authorixi'd to take from me what is due to her in such a way as she may desire.” 

Under uhis deed of gift the plaintiff received the Annuity of Bs. 4,00G out 
of the income of the jaghir villages during the lifetime of her husband. 

The jaghir villages were joint family property and were managed by plain¬ 
tiff’s husband for himself and for his co-shar'^rs till bis death in March 1U85. 

On the death of her husband plaintiff •filed a suit for partitiou and to 
enforce her claim under the deed of gift to the annuity of Bs. 4,000 out of the 
revenues of jaghir villages. 

[4911 The First Class Subordinate Judge of Surat decreed partition, but 
rejected her claim to the annuity, holding that the deed of gift was invalid 
under the Mahomedau law, as it was a gift of mooshaa or an undivided share 
in property capable of division. 

The plaintiff appealed to the High Court. 

P. M. Mehta (with him M. M. Munshi), for Appellant (Plaintiff):—The 
doctrine of mooshaa does not apply. The gift is not of an undivided share, 
but only a certain sum out of the annual income of his share. The doctrine 
of mooshaa ought not to ho extended. It has been held by the Privy Council 
to be wholly unadapted to a progressive state of society, and should ha confined 
within the strictest rules —Shekh Muhummad v. Zidiaida Jan, L. B., 16 1. A., 
205. The deed of gift has been acted upon and the annuity enjoyed for nearly 
eighteen years without interruption. It is too* P.to now to impeach its 
validity. 

Oanpat Sadashiv Boo, for Bespondent:—The gift is void, being a gift of 
mooshaa. It is a gift of a portion of the donor's share in the income of the 
villages. If the gift of an undivided share be invalid, a gift of a portion of 
such share is equally invalid. The gift is, moreover, invalid, because it is a gift 
of the future revenues of the villages. According to Mahomedan law a gift 
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oannot be made of a thing to be produced in future. It must be in existence 
at the date of the gift—Macnaghten’s Mabomedan Law, pp. 50 and 203 ; 
Emnabat v. Uajirabai I. L. B., 13 Bom., 352. 

Farran, C.<}.:—The sole question in this appeal is whether the gift by 
the lute Nawub ][^amaludin of Bs. 4,000 per annum to his wife in perpetuity 
is valid. It was originally made while he was a minor, but was ratified when 
he attained his majority. The documents evidencing the gift are Exhibits 99, 
100 and 101. Counsel for the appellant relies solely on the last mentioned 
document, so its terms only need be considered. It is dated the 9th March 
1869. The material portion of it runs thus. (His Lordship read the portion 
of the deed above set forth and continued :)—The boundaries and descriptions 
of the six villages are given at the end of the document, which is registered. 
The Bs. 4,000 per annum were paid to the plaintiff by her husband 
[492] Kamaludin while he lived. The document appears to be a gift of 
Bs. 4,000 annually, or, as English lawyers would term it, a covenant to pay 
Bs. 4,000 per annum, payable out of the declarant's interest in the six villages 
and out of the property which he inherited from his father. It is not 
contended that it is a gift in consideration of marriage or anything other than 
a gift without consideration. 

Now if the gift had been of Eamaludin's undivided share in the villages 
and in his father’s estate the gift would have been bad under the ruling in 
Bmnabai v. Bajirabai, 1. L. B., 13 Bom., 352. It would seem to follow a 
fortiori that a gift of an annual sum payable out of an undivided share would 
be invalid, but since the decision of the Privy Council in Shekh Muhammadv. 
Zvhaida Jan, L. B., 16 I. 4.. 205, the application of the doctrine of mooshaa 
oannot. it is clear, be extended by analogy, and we should hesitate to base our. 
judgment on its consequences. 

On the ground, however, that this is a gift in effect of a portion of the 
future revenues of the villages to the extent of Bs. 4,000 per annum, we think 
that it is invalid according to Mahomedan law. The law is express upon that 
subject. A gift cannot be made of any thing to be produced tf» futuro although 
the means of its production may be in tbe possession of the donor. The 
subject of the gift must be actually in existence at the time of tbe donation— 
Macnaghten’s Principles, Chapter V, section 5. No attempt has been made to 
support tbe validity of the document Exhibit 101 except as a gift. The finding 
•f the Subordinate Judge on issues 2 and 15 must be confirmed and the appeal 
will stand dismissed with costs. 

* AppeeU diamia$ed. 


MOTES. 

f See also (191S) 84 All., 46S where this aase wee dietingaiehed. ] 
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[498] APPELLATE CIVIL. 


The 30th September, 1896. 

Present: 

Sir C. Farban, Kt., Chief Justice, and Mr. Justice Hosking. 

Damodar Bhatji and others.(Original Plaintiffs) Appellants 

Versus 

Bhat Bbogilal Easandas and others. (Original Defendants) Bespondents.* 

Religious endowment—Hindu temple, manager of — Trustees—Removal of trustees 
—Trustees misapplying funds by mistake—Jurisdiction of Courts in India 
— Code of Civil Procedure {Act XIV of 1882), Sec. 539— Scheme 
of management of Hindu temple, form of. 

Coarls of Equity in England have always allowed themselves some latitude in dealing 
with the trustees of a public charity who under a mistake have misapplied the funds of the 
institution ; and Courts in India can similarly allow themselves some degree of latitude in 
dealing with the managers and puyarts of public Hindu temples, who for a long time have 
been accustomed to d?em themselves owners of the temples of which in law they are only 
trustees, managers and priests, and to overlook the past while taking care that for the future 
the administration of the temple is placed on a sound footing. 

The Courts have jurisdiction to deal with the managers of public Hindu temples, and, 
if necessary for the good of the religious endowment, to remove them from their position as 
managers. There is, however, no hard and fast rule that every manager of shrine, who has 
.irrogaled to himself the position of owner, should be removed from bis trust; each case 
must be decided with reference to its circumstances. 

Ckintomati v. Dhondo, I. L. B., 15 Bom., G12, referred to. • 

Cross appeals from the decision of G. McCorkell, District Judge of Ahmedabad. 

Plaintiffs sued under section 539 of the Code of Civil Procedure (Act XIV 
of 1882} to have the defendants removed from the management of the temple 
of Eoteshwar Mahadev and of the lands appartainiog thereto ; to have new 
trustees appointed ; to have accounts taken from the defendants of the temple 
and its appurtenances, and to have a scheme prepared for the future manage¬ 
ment of the temple. 

Defendants pleaded {inter alia) that the temple property was not public, 
charitable or religious property, but private property of their pwn, and that the 
suit was brought merely out of enmity [494] and not from any genuine desire 
to benefft the institution and the public. 

The District Judge held that the property in dispute was public property; 
that the defendants held and managed it as trustees and that they were 
bound to render accounts. Being, however, of opinion that the suit was the 
outcome of enmity against the defendants he declined to make an order remov¬ 
ing them from their position as trustees and managers of the temple. He, 
therefore, passed a decree directing the defendants to continue to manage the 
temple and requiring them to keep accounts, Ac., Ac. 

Both parties appealed to the High Court. 

Oanpat Sadtuhiv Boo for the Appellants in Appeal No. 3 and Respondents 
in Appeal No. 7. 

Macpher’ion (w'th him 5. G. Ajinkya) tor Respondents in Appeal No. 3 

and Appellants in Appeal No. 7. _ 

* Cross Appeals, Eos. 3 and 7 of 1896. 
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Farvan, C. J.:—We have come to the oonoluaion in this ease not to disturb 
the decree of the Distriot Court. Courts of Equity in England have always 
allowed themselves some latitude in dealing with the trustees of a public charity 
who under a mistake have misapplied the funds of the institution, and we 
think that we can similarly allow ourselves some degree of latitude in dealing 
with the managers and pujaris of public Hindu temples who for a long time 
have been accustomed to deem themselves owners of the temples of which in 
law they are only trustees, managers and priests, and to overlook the past while 
taking cure that for the future the administration of the temple is placed on a 
sound footing. The judgment in the Chinchwad case (Ghmtaman Uajtji Dev 
V. Dhonth Oanesn Deo, I. L. B., 15 Bora., 612), while it established the jurisdic¬ 
tion of the Courts to deal with the managers of public Hindu temples, and, if 
necessary, for the good of the religious endowment to remove them from their 
position as managers, did not, we think, intend to lay down a hard and fast rule 
that every manager of a shrine who arrogated to himself the position of owner 
should be removed from his trust, though tlie Court in that case did remove 
the manager and appoint new trustees, deeming that course to be for the 
IMS] advantage of the endowment. Each case must, we think, be decided 
with reference to its own circumstances. 

Here the Distriot Judge on a review,of all the circumstances relating to 
the temple of Kuteshwar M-ihadev at Ahraedahad has arrived at the opinion 
that it is not necessary in the interests of the temple and of the public who 
resort to it to remove the defendants from the office of pujaris and managers. 
The devotees of the temple do not appear to desire that course. The suit, the 
Judge considers, has been brought by an individual out of enmity to the 
defendants rather than from a genuine desire to bene6t the institution and the 
public. There are no endowments attached to the temple, which is supported 
by the offerings of the devotees and worshippers at the shrine, by the rents of 
some buildings, and land in the vicinity of the temple ; and the origin of the 
temple is so ancient that there is some excuse for the defendants believing and 
acting on the belief that their uncontrolled and undisputed authority over the 

funds constituted them in truth the owners of them. 

« 

We vary the decree of the District Judge by substituting the following scheme 
for the management of the temple of Koteshwar Mahadev at Abmedabad :— 

1. The defendants and their heirs shall, during their good conduct, be the 
trustees and managers of the temple of K itesbwar Mahadev at Abmedabad, 
and of the propesty belonging to the said temple. 

2. They shall, as Tapodhan Brahmins, he bound to maintain a proper 
system of worship. The doors of the temple shall be open daily from 7 A. M. 
till noon and from 2 to 9 P. M. 

3. The income of the temple consists of offerings made to the idol, of 
rents for temple buildings and templo lands, and of an annual cash allowance 
of two rupees from Government. 

4. The managers shall not allow persons of low caste to reside on the 
temple lands either inside or outside the temple compound, and they shall not 
allow Kalis or Marwadis tb reside within the temple compound. 

5. It shall be the duty of the managers to keep the compound and other 
temple lands in a clean and sanitary condition, and to keep the temple build¬ 
ings in repair so far as the funds permit. 

[496] 6. One-third of the rents shall be expended in repairing the temple 
oompound wall, and buildings belonging to the temple. Out of the remaining 
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iooome of the temple, the managers shall defray the temple expenses and 
maintain themselves. 

7. The managers shall keep regular accounts of all rents, and of expendi¬ 
ture on repairs. The accounts shall be submitted to the District Court annually 
within one month after the Devali, and shall be examined by an auditor 
Appointed by the Court at the cost of the managers. A copy of the accounts 
shall he supplied by the manageis and shall he affixed to the notice-board of 
the District Court for the information of the public. 

These accounts shall be kept from (he date of the High Court’s decree. 

8. This scheme shall he subject to such modifications as may he made 
hereafter by the High Court on the application of the parties interested in the 
said temple. 

The appellants in each case to bear the costs of the appeal. 

Decree varied. 


NOTES. 

[ Bee also (1905) 2 C. L. J. 460, where it was held that the trustee should not be removed 
where the breach was duo not to wilful default but to misunderstanding.] 

* [EarBom 428] 

APPELLATE CIVIL. 


The 1st October, IS96. 

Pkesknt: 

Sir C. Pabran, Kt„‘Chief .Justice, and Mb. .Tustice Hosking. 

Miya Vali Ulla.(Original Plaintiff] Applicant 

versus 

Bayed Bava Saheb Santi Miya and others.(Original Defendants) 

Opponents. * 


Oivtl Proc-dure Code {Act XIV of IStsU), Sec, 5'ffl —Pensions Act {XXIII of 
1871), Sec. 4—Cash allowance allowed to worship of idol—Personal grant. 

A plaintiff claimed to be a oo-trustee of certain dargns and oulitlud to a share iu the 
management and in the profits thereof, which consist.t>d of a curtain cash allowance from 
Government. He sued the defendants for an account and for the recovery of his share. 

JIM, that the suit did not come Vrithin the purview u( section Sii9 of ibo Civil Procedure 
Code (Act XIV of 1862) and did not require sanction under that section. 

[4971 Beld, also, that the suit, so far as it reLited to the cash allowance from Government, 
required a certificate under soction 4 of the Pensions Act (XXlll of J871.) 

A cash allowance atiachtd to the worship of an idol is a grant of money within the 
meaning oi siction 4 of (ho Fenskns Act, 1871. 

The Pensions Act applies to religious endowments as well as to personal grants. 

Tynnknji v. Sarfarao, 1. L. R., 18 Bom., 537, concurred in. 

Application under the extraordinary jurisdictiion of the High Court 
(section 622 of the Civil Piojiduie Code, Act XlY of 18.^2) to set aside an 
order made by Gilmour McCoikeil, Di»tiici .Judge of Ahmcdabad. 

The applicant in his plaint alleged that h-i and defendant No. 1 were equal 
sharers in a lour-an"a8’ share in the management of certain dargasutid in the 
oash allowance made by Government and other property belonging thereto, 

* Application, No. 129 of 1893, under Extraordinary Jurisdiction. 
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And tbaii the defendants had excluded him from his share in the management 
and property. He, therefore, prayed for an account and to recover his share 
of the allowance and rents and to have a sum of Bs. 176, which he had expend¬ 
ed, debited to the darga accounts and recovered from the defendants. 

The Subordinate Judge directed the plaint to be returned to the plaintiff, 
holding that he could not entertain the suit, inasmuch as it was a suit under 
section 539 of the Civil Procedure Code (Act XIV of 1883) and required 
sanction under that section. He also held that it required a certificate under 
the Pensions Act (XXIII of 1871). 

On appeal by the plaintiff the District Judge confirmed that order. 

The plaintiff applied to the High Court in its extraordinary jurisdiction 
and obtained a rule nisi to set aside the order of the Judge. 

C. H. Setalvad, for the Applicant (Plaintiff) in support of the rule. 

Bao Saheb Vaaudsv J. Kirtikar (Government Pleader), appeared for the 
Opponents (Defendants) to show cause. 

[498] The following cases were referred to in the arguments;— SayadBus- 
senrMan Dadumian v. The CoUeetor of Kaira, P. J., 1895, p. 329: IL. B. 21 
Bom , 48: The Secretary of State v. Abdul Hakkim, l.L B., 2 Mad., 294 ; Kolan- 
dat Mudnli v. Sankara Bharadhi, I. L. B., 5 Mad., 302 ; Athavulla v. Gouse, 
I. L. B., 11 Mad., 283; Vyankaji v. Sarjardo, I. L. B., 16 Bom., 537; Maharval 
Mohansingjt v. The Government of Bombay, L. B., 8 I. App., 77. 

Hosking, J.:—The applicant Sheth Miya Vali Ulla valad Habibullapre¬ 
sented a plaint in the Court of the First Class Subordinate Judge at Abmedabad. 
in which he alleged that ha and defendant No. 1, Sayed Bava Saheb Santi 
Miya, were equal sharers in a four annas’ share in the management of two 
dargas and the cash allowances and other property belonging to the dargas. 
and that the defendants acting in collusion had excluded him from sharing in 
the management and in the property ; accordingly he prayed for an aocountand 
for the recovery of his share of allowances and rents, and also to have Bs. 176-4 
expended by him in holding four uras debited to the darga accounts and 
recovered from defendants. 

The First Class Subordinate Judge held that the suit fell under section 539 
of the Civil Procedure Code and could not be entertained by him ; that it 
required the sanction prescribed by that section, and that it also required a 
certificate under the Pensions Act, 1871. The Subordinate Judge further ex- 
presstd an opinion that the claim for Bs. 176*4-0 should be brought in the 
Small Cause Couftt. He, therefore, directed the return of the plaint to the 
plaintiff. 

On appeal the District Judge agreed with the Subordinate Judge in hold¬ 
ing that the suit falls under section 539 of tbe Civil Procedure Code, and also 
requires a certificate under the Pensions Act. 

We are of opinion that the lower Courts have erred in holding that section 
539 of the Civil Procedure Code is applicable to the present suit. A suit has 
only to be brought under section 539 ** in case of any alleged breach of any ex¬ 
press or constructive trust created for public, charitable or religious purposes, or 
whenever [489] the direction of the Court is deemed necessary for the adminis¬ 
tration of any such trust." The plaintiff does not sue on account of any such 
breach of trust as is contemplated by these provisions, nor can he be said to 
require the direction of tbe Court for the administration of the trust. His com¬ 
plaint merely is, that he. claiming to be a co-trustee, has been excluded from w 
share in the management and in tbe profits of such management. We hold thsA 
such a suit does not come within the purview of this section. The case cited 
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by the Government Pleader— Uayad Husstnmian Dadwnian v. The Collector 
of Earia, P. J., 1895, pp. 329 and 473; !• L. B., 21 Bom., pp. 48 and 267, 
deals with the nature of the reliefs which may be given under section 539 and 
the neoessity that the sanation should cover the relief 80 Ughl|[, but before those 
questions arise it must be shown that the suit comes within the section. 

We think that the lower Courts have rightly held that the suit, so far as 
it relates to the cash allowances from Government, cannot be entertained with 
out a certificate under section 4 of the Pensions Act, 1871. It has been ruled 
in several oases by the Madras High Ccurt that the provisions of the Pensions 
Act are applicable to personal grants and not to endowments for religious pur¬ 
poses— The Secretary of State v. Ahdul Hakkim, I. L. B., 2 Mad., 294 ; Kolandai 
Mudali V. Sankara Bharadhi, I. L. B., 5 Mad., 302; Athavulla v. Gouse, I. L. B., 
11 Mud., 283. These rulings are relied upon by applicant’s counsel, but this 
Court has taken a different view of this question. In Vyankaji v. Sarjarao, 
I, L. B., 16 Bom., 537, JaBDIME and Pabsons, JJ., have held that a cash 
allowance attached to tlie worship of certain idolj is a grant of money within the 
meaning of section 4 of the Pensions Act, and that a suit by the trustee of the 
devasthan to recover such an allowance would not lie in the absence of the 
Collector’s certificate. The Madras rulings are not mentioned in the judgment, 
but the learned .Hidges refer to Maliaraval Mohansingji v. The Government of 
Bombay, L. E., 8 I. A., 77, in which the Lords of the Privy Council say that the 
expression ‘ grant of money or land revenues’ in the Pensions Act is not to be 
limited to rights ejusdem generis with pensions. We concur [500] in the view 
taken in Vyanknji v. Sarjarao, and bold that the Pensions Act applies to 
religious endowments as well as to personal grants. 

We accordingly reverse the decrees of the lower Courts, and direct that the 
First Class Subordinate .Judge do accept the plaint, and allaw the plaintiff a 
reasonable time to obtain a certificate as to the cash kllowances under section 
4 of the Pensions Act, as we presume that there will he no objection on the 
part of the Collector to grant it, but should the certificate not he granted, the 
Subordinate Judge will proceed with the hearing of the rest of the claim. 
Costs of this application to be costs in the suit. 

Decree reversed. 


NOTES. 

( 1. Similar views were taken of the scope of hoq. 539 cf the C.P.C., 1882 in (1899) 24 
Bom., 170; (1906) 33 Cal., 789; (1900) 3 O.G.. 299. 

2. As rfg.irda the scope of sec 4 of the Pensions Act, 1871, the Madras High Court 
dissented from this decision and from (1905) 29 Bom., 480.] 
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( 22 Bom. SN] 

APPELLATE CIVIL. 


The 6th October, 1896. 

Present; 

Mr. Justice Parsons and Mr. Justice Bamadb. 


Abdul Bahiman and another.(Original Defendants Nos. 1 and 4) 

Appellants 

versus 

Maidin Saiba and others.(Original Plaintiffs) Bespondents.*' 


Limitation—Limitation Aet {XV of 1877), Seh. II, Art. 179—Decree—Appeal 
against part of decree only—Appeal dismissed — Execution—Appheation for 

execution of original decree — Time runs from date of appellate decree. 

On the 36lih June 1891, in a suit against seven persons who were uiembers of a Habome* 
dsn family, the plaintiff obtained a decree on a mortgage. The decree directed the sale of 
65/73 of the mortgaged property, but it exonerated from liability the share of a female member 
(defendant No. 2) of the family, which was 7/72 of the whole estate. The plaintiff appeal¬ 
ed aa to the 7/72 share only. He made all the defepdants respondents to the appeal, bat the 
name of the first defendant was afterwards struck out, as he could not be served with notiee. 
His interests, however, were identical with those of defendants Nos. 3 to 7. On the 30th July 
1893, the plaintiff’s appeal was dismissed. On the 3rd July 1895, the plaintiff applied for 
execution of the original decree. The doftndants contended that as the appeal related only 
to that part of the decree which related to the 7/72 share of the second defendant, the rest of 
tbs decree was unaffected by the appeal, and that consequently the plaintiff’s applioation for 
execution of that [801] decree was barred under article 179 of the Limitation Act (XV of 
1877), not having been made within three years from the 38th June 1891. 

DM, that the applioation was not barred. The date of the appellate decree and not 
that of the original decree was the date from which limitation began to run. 

Per Pabsomb, J. ;—The word “appeal” in article 179 does not mean only an appeal 
against the whole decree and by which the whole decree is imperilled ; it means any appeal 
by any party. 

Per BaNADB, J. :—Except in the case where a nominally single decree awards separate 
reliefs against separate defendants, the words of article 179 must be construed in their natural 
sense as permitting an extension of limitation where an appeal is preferred and is not 
withdrawn. 

Second appeal* from the deoiaion of E. H. Mosoardi, District Judge of 
Kanara. confirming an order passed by Bao Saheb N. B. Muzamdar, Subor¬ 
dinate Judge of Honavar, in an execution proceeding. 

On the 26th June 1891, one Maidin Saiba bin Hasan Saiba obtained a 
decree on a mortgage against seven persons who were members of a Mahomedau 
family. The decree directed the plaintiff Maidin Saiba to recover his mortgage- 
debt and costs by selling 66/72 share of the mortgaged property,—the share of 
7/72, belonging to defendant No. 2, who was a female member of the defend¬ 
ants* family, being held not liable to the debt. 

The plaintiff appealed with respect to this 7/72 share. The first d^endant 
was originally a party respondent to the appeal, but his name was afterwards 
struck out, as he could not be served with notice. His interests, however, were 
identical with those of defendants Nos. S to 7. The plaintiffs appeal was 
dismissed on the SOth July 1892. 

On the 3rd July 1895, the plaintiff having died, his heirs applied for tin 
execution of the original decree. The first defendant eontend^(in^ alia)' 
- * SMOud Appeal, No. 452 of 1896. ' 
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thaii this appliostioD was barred by limitafeion, as it was not made within three 
years from the 26th June 1891, the date bf the original decree. 

The Sabordinato Judge found that under article 179, Schedule II of the 
Limitation Act (XV of 1877), time began to run from the date of the appellate 
decree, and as the application for execution was presented within three years 
from the date of that [602] decree, it was not barred. He, therefore, granted 
the application. 

On appeal by defendants Nos. 1 and 4, the Judge confirmed the order. 
They, therefore, preferred a second appial. 

Seott with R. Bakhlc fur the Appellants (Defendants Nus. 1 and 4):— 
The first defendant was not a party to the appeal, and the appellate decree 
which was passed in his absence cannot affect him. Further, tlie plaintiff's 
appeal related only to a part of the decree, viz., the liability of the second defend¬ 
ant’s share (7/72) of the mortgaged property. The whole decree was, therefore, 
not imperilled by the appeal. The part of the decree which dealt with 65/72 
share was not appealed against and was not judicially before the appellate Court. 
So far, therefore, as the first defendant is concerned, the decree which can be 
executed against him is the original decree, and the present application being 
made after the expiration of three years from the date of that decree, is 
time-barred. 

IPaBSONS, J., referred to Sakhalohand v. Velchatui, 1. L. B., 18 Bom., 203.J 

In that case, the liability of the parties against whom execution was 
sought, was in question both in the original suit and in appeal, while In the 
present case the shares of the parties were defined and the appeal related to 
one definite share, the other shares being excluded from it. 

Branson with Shamrav Vitthal and Dattatraya A. Jdyunji for theBespond- 
ents (Plaintiffs):—When a decree is appealed agaiqst, the whole decree is 
before the appellate Court and it can deal witli it as a whole. It cannot be 
said that one portion of the decree is before the Court and the other not. 
Article 179, Schedule II of the Limitation .Act is quite explicit on the point. 
It does not refer to portions of a decree- Our application for execution was 
made within three years from the date of tlie 'appellate decree and was, there¬ 
fore, in time. There is a conflict of cases on the point, but the ruling of our 
High Court in Sakhalekand v. Valchand, I. L. B., IB Bom., 203, supports 
our contention. 

[808] The following cases were cited daring arguments:— Mulhu v. 
Chellappa, I. L. B., 12 Mad., 479 ; Uaghunath Pershad v. Ahdul Bye, I. L. B., 
14 Cal., 26; Mashiatunnissa v. Rani, 1. L. R., 13 All., 1; Sakhalchand v. 
Velehand, I. L. B., 18 Bom., 203; Nur-ul-Hasan v. Muhammad, 1. L. B., 8 All., 
573; Nundun ball v. Rai Joykishen, I. Jj. B , 16 Cal., 598 ; Krislo Churn Dass 
V. Badha Chum Kur, I. L. B., 19 Cal, 750. 

PaPBOns, J. :—The suit, in which the decree now sout'ht to be executed 
was passed, was brought against the members of a Mahomedan family to 
recover a debt by the sale of the whole estate. The Court of First Instance 
exonerated from liability the share of a female member, the second defendant, 
which amounted to 7/72 of the whole estate, and ordered the sale of the remaining 
66/72. The plaintiffs appealed as to the 7/72 share dniy. They made, however, 
aU the defendants respondents in the appeal, and though the name of the first 
defendant was afterwards struck out, as he could not be served with notice, 
his interests and those of the defendants Nos. 3 to 7 were identical The 
a^iwllate Court confirmed the decree. 

Within three years of the date of the appellate decree, but more than 
three years after the date of the decree of the Court of First Instance, the 
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plaintiffs have now applied for execution. The appellants (original defendants 
Nos. 1 and 4) contended that the apfJlioation was time-barred. 

The decision depends upon whether the date of the decree or the date of 
the appellate decree is to be taken as the starting point from which limitation 
begins to run as* against them. Article 179 of the Limitation Act provides 
that an application for execution must be made within three years from the 
date of the decree, or (where there has been an appeal) the date of the final 
decree of the appellate Court. Here there has been a decree and there has 
been an appeal, so that if the clause is construed in its plain and natural sense 
the application would he in time. The decision in Hakalohand v. Velehand, 
I. L. B., 18 Bom., 203, adopts this construction. The other Higti Courts in 
India have, however, [804] placed a different construction on the clause. The 
Madras High Court considered that the appeal referred to in the clause must 
be one that imperils the whole decree, and it conseguently held that where an 
appeal was presented only against that portion of a decree which exonerated 
the shares of defendants Nos. 5 to 0, the time for applying for execution 
against the shares of defendants Nos. 3 and 4 was not extended though they were 
actually parties to the ap()eal— Muthu v. Chdlappa, T. L. B., 12 Mad., 479. 
The majority of the .ludges of the Allahabad High Court considered that the 
appeal referred to in the clause could not he taken advantage of by persons 
who were in no way concerned with the appeal and whose rights under the 
decree could not be affected by the appeal to which they were not parties, or 
whose liabilities under the decree could neither bo limited nor extended nor 
varied by the appeal to which they were not parties, unless such appeal came 
within the scope of section 544 of the Code of Civil Procedure. The other 
two Judges following Nur-ul-Basanv. Muhammad Hasan, 1. L. B., 8 All., 573, 
considered that the clause applied, without any exceptions, to decrees from 
which an appeal had hejn lodged by any of the parties to the original proceed¬ 
ings— Mashialunntssa v. Ham, I. L. B., 13 All., 1. A Division Bench of the 
Calcutta High Court in Nundtin Lallv. Bai Joykishen, I. L. B., 16 Cal., 598, 
laid down the following principle, namely, that as regards parties who were not 
parties to the appeal, where t^e appeal made by one of the parties to the 
suit (lid not and could not affect the decree as against others of the 
parties concerned in the case, the decision in the appeal would not alter 
the period of limitation in respect of the execution of the decree as between 
other parties to the suit. In order to alter the period the whole decree 
must be imperilled by the particular appeal which is preferred, In Rristo 
Churn Doss v.' liadha Churn Kur, I. L. E., 19 Cal., 750, however, 
another Division Bench refused to go into thd question whether or not the 
whole decree was or might have been or became imperilled in the Court 
of appeal, and applied the clause because all the defendants were parties 
to the appeal. There is, therefore, this difference between the Courts. The 
[606] Madras High Court construes the word " appeal ** to mean an appeal 
by which the whole decree is imperilled. The Allahabad and Calcutta High 
Courts construe it to mean an appeal to which the parties seeking to profit 
by the clause must either be parties or come within the scope of section 
544 of the Code of Civil Procedure. This High Court and a minority of 
the Judges of the Allahabad High Court give the word " appeal ’’ its plain 
moaning, and hold that it means any appeal by any party. In our opinion, 
the latter is the correct construction. Even if it were otherwise, the olausa 
ought, we think, to be applied in the present case, for all the defendants 
except the defendant No. 1 were parties to the appeal, and the interests of the 
defendants Nos. 1 and 3 to 7 were identical, so that it is impossible to say 
that the decree was not imperilled by the appeal presented by the plaintiffs, 
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since the defendants could in it have taken any objection to the decree that 
they ooald have taken by way of appeal,'and the appeal as regards the defend¬ 
ant No. 1 would come within the scope of section 544 of tiie code. We. 
therefore, confirm the order of the Lower Appellate Court with costs. 

Ranade, J.:—In this case the respondent-plaintiffs obtained on 36th June 
1891, a decree on a mortgage bond, which directed that the mortgage-debt 
should be recovered by the sale of 65/72 share of the mortgaged property ; the 
remaining 7/72 share belonging to defendant No. 2 being held not liable to satisfy 
the mortgage-debt. The plaintiffs appealed against the decree in respect of the 
rejected portion of the claim, but the decree was confirmed in appeal on 30tb 
July 1892, Defendant No. 1 was not a party to the appeal, and when the 
plaintiffs applied for execution on 3rd July 1895, this defendant pleaded that 
as against him the execution was time-barred, counting the three years’ period 
from 26th June 1891, the date of the original decree. This objection was over¬ 
ruled by both the lower Courts. Mr. Scott on behalf of the appellants contended 
before us that the lower Courts were in error in over-ruling the objection, 
because the decree of the appellate Court could not be executed .ts against the 
appellant, original defendant No. 1, who was not a party to the appeal. Mr. 
Scott sought to distinguish the present case from Sdkhalohand [806] v. VeL- 
chand, I. L. Bom., 203, on Jihe ground th.it in that case the amount of 

money due was not fixed till the appellate Court confirmed the decree; whereas 
here the appeal was confined to the 7/72 share, and did not imperil the claim as 
against the 65/72 share. 

The question we have thus to decide is, whether, under the circumstances 
of this case, the three years’ limitation should be held to commence from the 
date of the original or the appellate decree, when the person against whom 
execution is sought, was not a party to the appeal. Clause 2 of article 179 of 
Limitation Act is general in its terms, and does not specify anv details about 
parties or subject-matter. Admittedly where all the parties to the original 
suit are parties to the appeal, the original decree is merged in the appellate 
decree, whether the latter confirms, amends or reverses the original decree, 
and it is the appellate decree which can along be executed— Shohrat Stngh v. 
Bridgman, I. L. B., 4 All., 376; Muhammad ‘^ulaiman v. Muhammad Yar 
Khan, 1. L. B., 11 All., 267 ; Sakhalehand v. Vekhand, I. L. B., 18 Bom., 
203; Daulat v. Bhukandas, I. L. B., 11 Bom., 172 ; Noor AU v. Koni Meak, 
I. L. B., 13 Cal, 13 ; Kistokinker Ohose v. Burrodaeaunt Singh, 10 Ben. L. B., 
101. Similarly, where an appeal is preferred, but subsequently withdrawn, it 
is the original decree which has to be executed, and the three years' term has 
to he computed from the datedf that decree— Mahanl Ishioargar v. Ohudasama 
Manahhai, I. L. B., 13 Bom., 106 ; Patloji v. Ganu, T. L. B., 16 Bom.. 370; 
Chudasama Manahhai v. Mahanl Ishwargar, 1. L. B., 16 Bom., 343. While 
there is no dispute in regard to both these positions, there is some difference 
of opinion in regard to the intermediate classes of cases, where the whole of 
the subject-matter is or is not involved in peril by the appeal, or the parties to 
the appeal do not include all the parties to the original suit. 

It is true that in Sangram Singh v. Bujharat Singh, 1. L. B., 4 All.,. .36, 
it was held that where there are more defendants tl.iaD one, against whom the 
first decree is passed, and only one defendant app''alB, it is the first Court’s 
decree, anil not the appellate decree which can be executed against the non- 
appealing defendant, where there [807] is no common ground or interest 
between the several defendants. Where tnere is such a common ground, as, 
for instance, where the decree is a joint decree; or is a joint and several 
decree, and only one defendant appeals, execution can only ‘ne taken out of the 
appellate decree, even as against the non-appealing defendant— Mulliok Ahme4 
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V. Mahomed Syed, 1. L. B„ 6 Cal, 194 ; Gungamoyee Datsee v. Shib Sunkur, 
3 Oal. L. B., 430. Where the deoree'is for separate suras found to be due from 
separate defendants, and only one defendant appeals, eseoution as against the 
non-appealing defendant oan only be of the original decree— Mvihu v. Ohal- 
lappa, 1. L. B., 12 ‘Mad., 479; Hur Proshad v. Enayet Hossein, 2 Cal. L. B., 471; 
Wtse V. Bajnarain Okuekerbutty, 10 B. L. B, 258; Baghunath Pershad v. 
Abdul Eye, 1. L. B., 14 Cal., 26; Mashiaiunnissa v. Bans, I L. B., 13 All., 1. 

The principle underlying these cases is stated to be that the whole deoree 
is not in peril, and plaintiff might execute bis decree against the non-appealing 
defendants without waiting for the decision of the appeal— Nundun Call v. Bai 
Joykishen, 1. L. B., 16 Cal., 598; Kristo Churn Doss v. Badha Churn Kur, 
I. L. B, 19 Cal., 760; Nur-ul-Hasan v. Muhammad Eaaan, 1. L. B., 8 All., 578. 
Where, therefore, the whole claim is or may be in danger either on an appeal 
by the plaintiff or by the defendant, there the period for execution must be 
counted from the date of the appellate deoree. The Judges who decided these 
last cited Calcutta oases, while holding themselves bound to follow the previous 
rulings as far as they went, have expressed themselves against introducing further 
refinements or limitations, not suggested by the general words of article 179, 
clause 2. 

Ju the remarks made above, 1 have tried to reconcile as far as may be the 
apparent conflict of opinions between the several Courts. The words of the 
article contain no limitations or conditions such as those which have been laid 
down in these conflicting rulings. Tliey appear, evidently, to have been intend¬ 
ed to give the plaintiff a right to bring his claim, so far as it is disallowed, 
before a Court of appeal without requiring him to hasten [508] the execution 
of the claim so far as it had been awarded. In many cases when plaintiffs 
appeal in respect of a portion of a claim not awarded, the other side puts in 
objections at the hearing of the appeal, under section 561, in regard to the 
claim awarded. So that by virtue of the appeal, the whole claim is brought 
before the appellate Court. Similarly where tiiere is a common ground 
or. interest amongst the plaintiffs or the defendants, an appeal by one is 
virtually an appeal by all under section 644 though they may not be parties 
to the record. Bearing the operations of these sections in mind, it appears 
to me that, except in the case where the nominally single deoree awards 
separate reliefs against separate defendants, the words of the clause must be 
construed in their natural sense, as permitting an extension of limitation, where 


an appeal has been preferred, and is not withdrawn. In the present case the 
cause of action was single and joint as against all the defendants, being based 
on the mortgage-bond of the whole property. ’ And though the appeal was 
necessarily confined to the portion disallowed, it did not follow that the plain¬ 
tiff was bound to take out execution against the defendant not a party to the 
appeal, without waiting to see if he could not sell the whole property mortgaged. 
The case of Sakhalchand v. Velehand, I. L. B., 18 Bom., 203, is a clear authority 
on this point, and this High Court has generally interpreted the section as it 
stands without any conditions. The distinction sought to be made between 
money amounts and shares in landed property is more or less fanciful, as what 
plaintiffs sought here was to recover the money by the sale of the property. We. 
therefore, confirm the order of the lower Court and reject the appeal with costs. 


NOTBB. 


Order oonfirmed. 


( In the Limitation Act 1908, Art. 182, clause 2, the starting point, where tii*^ 
hoe been an appeal, is defined to be the date of the final deoree or order of the Appellate 
Court, or the withdrawal of the appeal, the latter part giving effect to (1907) 80 Mad.. 1 F.B.. 
overruling (1908) P.B., A4. Even partial appeal is within this dause :-~(l899) 28 Mad., 
60; (1902) 26 Mad., 91; (1902) 0 O.O., 217 ; (1911) 21 M.L.J., 1020. Bee also (1914) 221.O.. 
686 (Oal;|; (1911) 21 M.L.J.. 64«.] 
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[009] APPELLATE CIVIL. 

T/te 6th Oetober, 1896. 

PBBSBNT: 

Mr. Justice Parsons and Mr. Justice Banadb. 


Bai Diwali.(Original Applicant) Appellant 

versus 

Moti Karaon.(Original Opponent) Bespondent.* 


Hindu law — Marriage—Marriage of a minor in disobedience of Court’s order — 

Doctrine of factum valet —Presumption—Presumption as to completion 
of marriage ceremonies—Guardian and Wards Act {VIII of 1890), 

Sec. 24—Court’s power to make order as to marriage of minor. 

If there is suffioieat evidence to prove the performance of some of the ceremonies usually 
observed on the ocoasion of a marriage, a presumption is always to be drawn that they were 
duly oompletcd until the contrary is shown. 

A Hindu widow, who was appointed«gnardian of the person of her minor daughter eight 
or nine years old, married the minor in disobedience of the order of a oivil Court directing her 
to make over the minor to her paternal uncle for the purpose of getting her married. 

Held, that the principle of factum valet applied- Neither the disobedience of the Court's 
order, nor the disregard of the preferable claims of the male relations, would invalidate the 
marriage. 

Quare —Whether the marriage of a minor pigbt or nine years old can be regarded as 
falling within the scope of section 24 of Act Vllt of 1890. especially when the marriage of a 
minor female terminates the power of the guardian of the persoh. 

Appeal from the order of G. MoCorkell, District Judge of Ahmedabad. 

This was au application under Act IX of 1861 (tire Minors Act) for the 
custody of Bakhi, a girl aged eight or nine years. 

The girl was living with her mother Bai Diwali, who bad been appointed 
guardian of her person under Act VIII of 1890. 

The applicant was Bakbi’s paternal uncle, and he sought to take her from 
her mother for the purpose of getting her married 

On the 2nd January 1896, the District Judge of Ahipedabad passed an 
order declaring the right of thQ paternal uncle to dispose of the girl in marriage 
in preference to the mother, and directing Bai Diwali to give her up to him 
four days before the date fixed for the marriage 

On the 9th January 1896, Bai Diwali married Bakhi to one Govind in 
defiance of the order of the District Judge. 

[UO] On the 17tb January 1896, the paternal uncle made the present 
application, alleging that be had already betrothed the girl to a suitable husband, 
and praying that she should be banded over to him for the purpose of complet¬ 
ing the marriage. 

Bai Diwali replied that she had already given Kakhi away in marriage. 

The District Judge found on the evidence that the alleged marriage was 
not proved. He, therefore, passed an order, directing Bai Diwali to makeover 
the girl to the custody of her paternal uncle for the purpose of marriage. 

Against this order Bai Diwali appealed to the High Court. 

’ Appeal, No. 66 of 18961 
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0, B. Setalvad, for the Appellant :~-The marriage of the girl is proved. 
That being so, the ancle has no right to the custody of the girl, who is living 
with her mother, her lawful guardian. 

0. M. TripaAi, for Respondent:—The mother has contracted a Natra 
marriage. She has gone into a different family. She has ceased to act as 
Bakbi’s guardian. Tne alleged marriage is found by the lower Court to be a 
fiction, got up for the purpose of preventing the paternal uncle from completing 
the marriage of the girl, whom be had already betrothed to a suitable husband. 
The witnesses who speak to the marriage speak as the true witnesses. There 
is no evidence that the saptapadi, which is the essential part of the marriage 
ceremony, was performed. The marriage is, therefore, not proved. 

But assuming that it is proved, it is invalid. The mother was not com¬ 
petent to give away the girl in marriage. Under the Hindu law the paternal 
uncle is her legal guardian for the purpose of marriage. He has a preferential 
right to dispose of the girl in marriage— Shridharv. Iliralal, I. L. B., 12 Bom., 
480. His right was declared by the District Court in this case, and the mother 
was ordered to give the minor to him for the purpose of marriage. In defiance 
of this order, the mother pretends she has given her away in marriage. The 
alleged marrisge is, therefore, invalid. 

Setalvad in reply:—The doctrine of factum valet applies in this case 
Neither disobedience of the Court’s order, nor dis-[5111 regard of the paternal 
ancle’s rights, would invalidate a marriage duly solemnised —Baee Rvlyat v. 
Jeyehund Kewul, Bellasis Bep. (1840—48), 43; Khushalehand v. Bai Mani, I. L. 
B., 11 Bom., 247: Namasevayam Pillay v. Annammai Ummal, 4 Mad. H. C. 
B., 389. It is contended that the essential ceremonies which constitute a valid 
marriage were not performed. Bdt the evidence of the officiating priest shows 
that the usual ceremonies were performed, and the presumption is that the 
marriage ceremony was duly completed —Brindabun Chundra v. Chundra Kur- 
tnokar, I. L. B., 12 Cal., 140. Section 24 of the Quardians and Wards Act 
(VI11 of 1896) does not authorize the Court to pass any order relating to the 
marriage of a minor. 

Ranade, J. :—lt is admitted in this case that the appellant Bai Diwali is 
not only the natural mother of the minor, but was also appointed guardian of 
the minor’s person, and this appointment continues still to be in force, though 
Bai Diwali has contracted Natra marriage with a second husband. The res¬ 
pondent, who is uncle of the minor child, claiming to have a preferable right as 
against Bai Diwafi to dispose of the minor in marriage, applied to the District 
Court and obtained from that Court an order on 2nd January 1896, directing 
Bai Diwali to make over the minor into respondent’s charge four days previous 
to the date fixed for marriage,—20th January 1896. Bai Diwali did not obey 
this order, and, therefore, respondent applied to the District Judge on 17tb 
January 1896. for a fresh order directing Bai Diwali to make over the minor 
into his charge at once. Bai Diwali in her answer to this fresh application 
replied that she had given away the minor in marriage to Govind, and that the 
minor was in the charge of her husband. The District Judge thereupon made 
Govind a party to the proceeding, and held, on the evidence adduced before 
him, that the alleged marriage did not take place, and Bai Diwali was again 
ordered to hand over the minor to the custody of the respondent. 

In the appeal before ns exception is taken to the correctness of the District 
Judge’s finding on the question of fact, namely, that the alleged marriage had 
not taken place. The District Judge [618] appears to have taken no notice of 
Govind’s sworn statement, that his marriage with the minor took place on 9th 
January 1896. Of the other four witnesses examined, one is a Patidar, 
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another is a Brahmin priest, the third is a carpenter, which is the caste of the 
parties, and the fourth is a Bania vendor of opium. They are all residents of 
the place where the marriage is alleged to have been celebrated. None of them 
are related to the parties. The District Judge disbelieved the evidence of 
Somaram Pitambar, though that witness admittedly gave clhar evidence about 
the marriage, chiefly because he stated in cross-examination that no male 
person was present with Bai Diwali to give away the girl. There was obviously 
some mistake here, because the witness had stated that Bai Diwali’s sou gave 
away the girl, his sister, in marriage. The Brahmin priest was disbelieved, 
because he professed not to recognize the bride or know her name. It is quite 
possible that this ignorance was feigned. It at least rehuts the suggestion that 
the witnesses were tutored to give their evidence. While the husband and four 
independent witnesses gave evidence on Bai Diwali’s behalf, there was no re¬ 
butting evidence on the other side, although the names of several persons were 
mentioned as being present on the occasion. 

On the whole, we feel satisfied that the marriage of the minor did take 
place as stated by these witnesses. If the evidence was sufficient to prove the 
performance of some cctremonies usually observed on such occasions, a presump¬ 
tion is always to bo drawn that they were duly completed, until the con¬ 
trary was shown— Brmdabun Chandra v. Ghundra Kurmokar, I L. B., 12 Cal., 
p. 140, and Indcrun v. Ramasatomy, 13 M. I. A., p. 141. Bai Diwali was, no 
doubt, guilty of disobeying the order of the District Judge ; but neither that 
circumstance by itself, nor the disregard of the preferable claim of the male 
relations would invalidate the marriage. Even whore the dispute was between 
husband and wife, the doctrine of factum valet was allowed to prevail— Haee 
Rulyat v. Jeychund Kewul, Bellasis Rep., p. 43 ; Modhoosoodun v. Jodub Chun- 
der, 3 Gal. VV. R.. p. 194 ; Khushalehand v. Bai Mani, I. L. R., 11 Bom., 247 : 
Namasevayam Pillay v. Annammai Ummal, 4 Mad.*H. C. Rep., 339. 

[513] In the view we have taken of the facts it is unnecessary to consider 
the question how far the District Judge’s order in this case fell within the scope 
of the provisions of the Guardians and Wards Act, VIII of 1890. Mr. Gover- 
dhanrara referred to section 43 as authorizing the orders of the District 
Judge but that section, which provides for orders regulating the conduct or 
proceedings of a guardian, must neoessarily be read along with and in relation 
to the sections in which are laid down the duties of a guardian of the person of 
a minor—sections 24 to 26. These provide only for the support, health and 
education and advancon\ent of a minor. It is true that, hesidos the spec'fic 
objects above named there 4 b a general reference to " all such matters as the 
law to which the minor is subject requires.” Whether the marriage of a 
minor child at or before nine years can be regarded as falling within the scope 
of these general words, especially when the marriage of a minor female termi¬ 
nates the powers of the guardian of the person (section 41), is, we think, 
doubtful. It is, however, unnecessary to consider further this view of the 
question. For the reasons stated above, we reverse the order of the District 
Judge, and dismiss the application. Respondent to hear all costs. 

Order reversed. 


irOTEB. 

[As regards the guardian’s power to have the minor married, see also (1918) 36 All., 266 ; 
(1911) SSMad.. '^28 ; (1697) 22 Bom., 812; (1914) 20 O.L.J.. 91. 

As regards the presumption of the neoeasary ceremonies having been performed, see also 
(1911) 88 Cal., 700; (1914) 38 I.O., 838 (Mad.); (1903) P.R.. 49.) 
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APPELLATE CIVIL. 

The 6th October, 1896. 

Present; 

Sib C. Fabran, Kt., Chief Justice, and Mr. Justicb Hoskino. 

Shankar.Plaintiff 

versus 

Mukta.Defendant." 


Acetmnl stated or adjusted (ruzakhata)—Cause of action-^Such account 

only evidence of the existing debt, not itself a fresh contract on which 
a suit may be brought — Interest —Damdupat— Practice — Procedure, 

In June 1883, the plaintiS’8 father advanced a loan to the defendant at ootnponnd 
interest. The account of this debt with interest was adjusted and signed from time to 
time. In June 1693, it was adjusted and signed, the amount found due being Bs, 88>8>0. 
In February 1896, the piaintifi sued to recover this amount. 

Held, that the account (rutukhala) was merely an acknowledgment of the debt and of 
the correctness of the calculation of interest upon it. 

[014] Held, also, that the plaintiff was not entitled to treat the amount so found due as 
prinoipaland to claim interest upon it. The debt to be sued on was the amount originally 
advanced, and the interest recoverable was limited by that amount according to the rule of 
damdupat. 

By English law an account stated could be sued on as implying a promise to pay. 
Formerly this was the rule also in Bombay (as shown by the earlier oases) where the aocount 
was signed. If, however, it was not signed, it could not be sued on as a new contract. The 
Indian Limitation Act required an acknowledgment or admission of a debt to be signed; and 
an admission not made in the manner prescribed by law (i.e. signed) for the purpose of 
preventing a debt from becoming barred does not imply a promise to pay it if it should 
become barred. 

According, however, to the later authorities an account stated or adjusted {ruavdthala) 
cannot be sued on as a fresh contract. The suit must be brought in respect of the original 
transaction, and the subsiquant stated or adjunt]! accounts {rueukhata) are only evidence 
of the debt arising from them, and serve to prevent the operation of the Act of Limitation. 

Reference by Rao Sabeb Damodar Qovind Gharpure, Sobordioate Judge 
of Malrisaon in thn Nasik Distriut, under section 617 of the Civil Procedure 
Code (Act XIV of 1882). 

Suit on an account stated. The defendant was the widow of one Ssnkra, 
who in June 1883, had borrowed certain juari from the plaintiff's father. The 
account {rucukhata) of this loan with oorap'^und interest was made up from 
time to time. The last aocount stated {ruzukhata), was dated the 13bh March 
1893, and showed a bal ince of Rs. 28-8-0 due to the plaintiff. On the ISth 
February 1896, the plsintiff demanded payment, hut the defendant refused to 
pay. The pLintiff, therefore, brought this suit, claiming Rs. 29 due upon the 
account. 

The aooonnt was duly signed by Sankra. and the material part of it was 
as follows:— 

“ The lOth of Fslgun Vadya—ovm bandwriting. 

* Civil Beference No, 7 of 1896. 


890 






unxTA fl896i 


l.L.R. 22 Bom. M 


’* SIB| on nuking an aooonnt of tho last kfMta the amount found due for principal together 
with interest is Bs. in letters twenty-eight^and a half. The interest payable on this is 
Re. 1 par oent. per month. 

" 1 admit this to be correct. The handwriting of Damodhar Ifatayan ICamvadkar, 
inhabitant of Yedalgav. • 

** Signature across a receipt stamp of Sankra valad Bhawani Patil—my own bandwriting.” 

C516] As the suit was a small ciuse suit in which there was no appeal, 
the Subor linate Judge through the District Judge of Nasik referred the lollow- 
ing questions to the High Court:— 

(1) Is the rumkhata sufficient evidence of the promise alleged by plaintiff? 

(2) Can a suit lie on such promise ? 

(3) Is plaintiff entitled to treat Bs. 28-8 as principal for the role of 
damdupat ? 

Mahadev B. Ohaubal {amieus euria), for the Plaintiff:—We contend that 
a salt lies upon this stated account. Ibis duly signed and admits the amount 
with interest to bs payable, and implies a pronise to pay, 

[Fabban, C. J.:—The question is whether a mere signed statement of 
aooonnt sets aside the rule of damdupat and becomes itself a sufficient basis of 
suit. It is not qgerely an aoknoM|edgment which, being signed, keeps alive the 
original debt under section 19 of the Limitation Act (XV of 1877) ?l 

We submit that it contains a stipulation to pay inteiest on the amount 
found due, and that implies a promise to pay the whole amount of bhekhaiatkB 
principal—rnhhoeon v. Amina, I.L.B., 9 Bom., 516 ; Vit-knac v. Oalpat, P. J., 
1890, p. 9; Jodharaj v. liaghavgir, P, .1., 1893 p. 48. It is, therefore, not a 
mere acknowledgment, but a new contract upon which a suit lies. 

Vaaudev G. Bkandarkar {amicus cunct), for the Defendant:—The rueu- 
kkata in question is merely an account stated, upon which no suit can be 
brought. It is merely an acknowlodgnieut of a debt already existing. It 
keeps alive that debt and enables tho plaintiff to sue for it, hut he cannot sue 
upon the account stated as on a fiesh contract. The promise to pay interest, 
if there is otre, is a promise without considei'a&iori. Where there are cross de¬ 
mands iu the account, the sotting off of the items against each other constitutes 
a ooDsioeration; but where, as here, there is only one item, there is no consider¬ 
ation— Damodarv, 1890, n. 314; Umedchand v. liulaktdas, 5 Bom. 

H. C. Bep., 16 (o. G. J.); Mulckmd [S163 v Qi^dhar, 8 Bom. II. C. Bop., C 
(a. 0. J.); Hargopal v. Abdul, 9 Bona. H. O. Bop , 429 ; Amritlal v. Ma,i\iklal, 10 
Bum. H. C. Bep., 375; Nahanibai v. Nathu, 1. L. B., 7 Bom , 414. 

Farran, C. J.: —We have been much assisted in this case by the learned 
pleaders, who, as amiei curia, argued tho reference. After referring to the 
numerous decisions which bear upon the question which has been submitted to 
ns, we cannot say that we feel no doubt as to the answer which we should 
give to the question, though we think that the Subordinate Judge would have 
been safe in following tho latest authorities in this Court. 

Under English law, an account stated, even though it amount to nothing 
more than the totalling up of the items of an account and adding interest and 
acknowledging their correctness (which a simple ruzukhata usually consists in) 
could have been directly sued on. “ The claim upon an account stated lies 
where there is an absolute acknowledgment made by the defendant to the plaint¬ 
iff of a debt due from him to the plaintiff and payable at the time of action 
brought.” See Bullen and Leake’s Pleadings, Vol. I, p 33, 4th Ed. (1882), 
where numerous authorities are cited in support of that view including Buck 
V. Burst, L. K., 1 C. F., 297. “ An account stated alone is not oonolusive 
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between the parties, but the debts respecting which it was stated may be exa¬ 
mined ’’ (Bullen and Leake, Vol. 1, p. ^4), and it may be shown that the debt 
in respect of which the account is stated is not due. These are, however, in 
the nature of defences to the action. If no defence is established, on mere 
proof of the defendant's handwriting on the acknowledgment, the plaintiff 
would be entitled to recover— Buck v. Hurst, L. E., 1 0. P., 297, 

This law was adopted on the Original Side of the High Court in Umed- 
ohand v. Bulakidas, 5 Bom. H. C. Bep., 16 (o. C. J.), and it was assumed in 
Dhondu y.Narayan, 1 ibid., p. 47. Where, however, such an acknowledgment was 
oral or unsigned, the provisions of the Limitation Act rendered it inoperative as 
an exception to the plea of limitation ; and when that Act intervened, such an 
acknowledgment could not be directly sued upon as a new contract. " An admis¬ 
sion of a [517] debt doubtless" (says Mblvill, J.) " implies in law a promise to 
pay it; but an admission not made in the manner which the law prescribes for 
the purpose of preventing a debt from becoming barred by time, does not at all 
imply a promise to pay such debt if it should become barred by time"— 
Mulehand v, Girdhar, 8 Bom. H. C. Bep., 6 (a. G. j.). Accordingly in along 
series of decisions— Hargopal v. Abdul. 9 Bom. H. C. Bep., 429 ; Amritlal v. 
Maniklal, 10 ibid., p. 375; Hanmantmal v. liambabai, I. L. B., 3 Bom., 198; 
Hamji v. Dha*ma, I. L. E., 6 Bora., 683 ; Nahanibat v. Nathu Bhau, I. L. B , 7 
Bom., 414 ; Ghowksi Himutlal v. Ghowksi Achrutlal, I. L. B., 8 Bom., 194,—it 
was held that an unsigned acknowledgment could not form the basis of a suit 
when the statute intervened, nor could a signed acknowledgtnent be sued upon 
if made in respect of a time-barred debt, unless it contained an express promise 
to pay. Throughout this series, the judgments for the most part still recognize 
the principle that from an acknowledgment of a debt the law implies a promise 
to pay it. The principle is stnted with great terseness and lucidity by 
MelviLL, j., in Amritlal v. Maniklal, 10 ibid., p. 375: “ The entry is nothing 
more than an acknowledgment of fn existing debt from which the law 
implies a contract or promise. The consideration for the contract is expressed 
in writing, hut not the contract itself. The entry is not a contract in writing, 
but u writing from which an unwritten contract may bo inferred." 

If the authorities stopped there, we should have no difficulty in applying 
the English law and bolding that ruzukhata or adjustment of an account could 
be sued on as " an account stated " where the Limitation Act did not impose 
a bar to that being done. 

In Mathur v. Krtshnashzt, P. .1. for 1883, p. 297, the Court intimated an 
opinion that " the khata " (which in that case seems to have been in the nature 
of a ruzukhata) " might serve as evidence of the existence of that debt " (the 
debt flu ad for) ‘‘ although not as the basis of it.” In Tribhovan v. Amina, I. 
L. B., 9 Bom., 516, there does not appear to have been any question of limita¬ 
tion. The Subordinate Judge referred the [518] question whether the suit could 
he brought on a ruzukhata, being of opinion that it could not, as it was not 
" an account stated " within the narrower and more accurate definition of that 
expression. The Court expressed its opinion that the Subordinate Judge was 
right in treating the khcUa in question as a mere acknowledgment, from which 
it would appear that they thought the Subordinate Judge was also right in 
holding ‘that the suit could not be based upon it. The Judges, however, pass 
that point over. In Oovind v. Devehand, P. J. for 1888, p. 129, it was held 
by the Court (Sarobnt, C. J., and Nanabhai Hasidab, J.), in second appeal 
that the acknowledgment in the khata put in evidence in that case could not be 
made the basis of a suit, though it could serve as evidence of the existence of 
a debt. The same view was expressed by Bibdwood and Pabbonb, JJ., in 
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Nasarvanji v. Qangadeu, P. J. for 1891, p. 102, following the above decision 
and following also Vishnav v. Dalpat, P. J, for 1890, p. 9, to the same effect. 
In Damodar v. D$vji, P. J. for 1890, p. 314, the learned Judges (SaBGENT, C. J., 
and Candt, J.) also express themselves to the effect that the mere existence 
of a rueukhaia is not, unsupported by evidence of a contemporaneous oral 
contract founded on consideration, sufficient to form the basis of a fresh 
contract. The case of Jodharaj v. Baghavgir, P. J, for 1893, p. 48, is not 
perhaps altogether consistent with the above, but the circumstances of the case 
were peculiar, and the Court did not consider that the above authorities applied 
to it. There is thus, we consider, a strong current of later authorities to the 
effect that a ruzukhata cannot form the basis of suit, but that, the original 
transactions forming the basis of the suit, the subsequent ruzukhatax 
arc only evidence of the debt due serving to prevent the operation of 
the statute of limitation. No reasons are assigned by the Courts for the 
view which they have adopted in opposition tc the view that a ruzukhata is 
an unequivocal admission of a debt, from which the law implies a promise to 
pay, and thus (except for limitation purposes) contains in itself all the requisites 
of a valid contract which can form the immediato basis of a suit. 
The decisions are possibly based on the provisions of suction 50 of the 
Civil Procedure Code, which apparently contemplates that the plaintiff should 
[ai9] state his onginal cause of iction and treat acknowledgments of it as 
exceptions taking the case out of the range of tho limitation law. However 
that may be, we think that the authorities are so numerous and uniform as to 
prevent us from following the technical Englisli law upon this subject. It is 
also, we think, clear that, having regard to the relations between capitalists and 
borrowers in the mofussil, the rule laid down by these decisions is more likely 
to result in doing justice between the parties than would be the opposite rule. 

Turning to the ruzukhaia in this case it is, as translated by our Court 
Interpreter, as follows 

“Creditor Shankar Ramkrishna Shet Waui, .i minor, by his guardian bis ^mother 
Bhagirthibai kom Ramkrishna Shet Malegaokar. 

“The khata pi Sankra valad Bhawani Patil, inhabitant of mniija Chundanpuri at 
present at Malcgav. The 10th of Falgnn Vadya Shak ThU. The IStbof March 1Q93. 

Cr. Rs. Dr. Rs. 

7 Tho 2nd of Jeshta Shudh Shak The 10th of Falguti Vadya—own 

1816. handwriting. 

38^ On making an account of the last 
khata the amount found due for 
principal together with interest is 
' Rs. 38^, in letters twenty-eight and 

a hall. The interest payable on 
this is Re 1 per cent, per month. 

I admit this to be correct. The hand¬ 
writing of Damodhar Narayan 
Mamvadkar, inhabitant of Tedal- 
gav 

Signature acros.t a receipt stamp of Sankra 
valad Bha^'ani Patil—my own band¬ 
writing.” 

We think that the admission or agreement that the statement is correct 
refers to the -whole entry and is not an agreement jiS to the interest alone 
and a promise to pay it at 4 per cent. In this view the Tnzukhata in this ease 
presents no peculiar feature and is an acknowledgment of the correctness of 
the oaloulation and of the rate of interest and nothing more. 

[620] The transaction, therefore, amounts to this. There was an original 
debt advanced on (as the mzukhatas show) compound interest, and the sum 
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now doe at the foot of the acooant is Bs. 28i. How mnoh of this doe for 
prineipiil and how much for interest is a ma'ter of oa'oulation, but the interest 
reooverabh by suitis limitt‘d by the amount of principal originally advanced. 
This decision is in accord with that in Mottlal v. Shivram (Second Appeal 
No. 43 of lH94)4iot reported. 

The drst and second questions should be answered in the negative, the 
third also in the negative, the amount of interest recoverable by the plaintiff 
being limited by the principal amount due on the original trsnaactions. 

Order aeeordingly. 


ROTES. 

1 This was followed in (ISOl) 98 All., 502 ; see also (1909) 26 Mad., 1B6; (1909) 89 Mad., 
984; (1900) 24 Bom., 394 : (1901) 95 Bom., 3H7 ; (1904) P.B., 68 ; 84 ; (1901) 14 C.P.L.B.. 
151; (1914) 19 C.L.J., 983.J 


( 88 Bom. 590 ] 
APPELLATE CIVIL. 


The 13th October, 1396. 

Present; 

SIBG. FaBBAN, ET., CBIEF JUSIICE, AND MB. JUSTICE HOSSINO. 

Balkrishna Indrabhan.(Original Defendant) Applicant 

versus 

Mahadeo Babaji Kulkarni...(Original Plaintifi) Opponent.* 

• 

Dehkhan Agriculturists' BeVef Act iXVII of lb79), i'ees. 12, 13, S3 and Sir— 
Mortgage—Profits in lieu of interest -Loan, not secured—Provision that 
mortgage not to be redeemed until unsecured loan paid off—Mortgage 
paid off out of profits—Balance of profits applied to interest on 
loan—Special Judge, power of, to vary decree — beview. 

A lent B Ba. 150 for which B gave him a bond, dated 6th July 1879. Of this loan 
Ba. 100 were advanced on the mortgage of certain land, and the bond contained the terms of 
the mortgage, one of which was that the profits of the land were to be taken by the mortgagee 
in lien of interest on the Rs. 100. The remaining Bs. 50 of the loan unsecured by the bond 
were made repayable with compound interest at Re. 1-8-0 per cent, per mensem. The bond 
further provided that the mortgage should not be redeemed until the latter sum of Ba. 60 
with iotorest should be paid ofi. B sued for redemption of the mortgage. The first Court 
found that the mortgage bad been paid ofi, and ordered redemption on the plaintiff paying 
Ba. 50. with interest, which under tho rule of damdupat inoreased the amount to^Bs. lOO. 
The plaintiff applied to the Special Judge for review on the ground that he had already paid 
the Bs. 50. The Special Judge (881] did not review the case on that ground, bat acting undn 
the power given him by sections 53 and 54 of the D.ikkhan Agricalturista* Belief Act varied 
the decree by ordering redemption on payment of Bs. 50 only, holding that aa the mortgage 
bad b^n long sinoo paid out of profits, the balance of such profits should be applied to 
payment of the interest doe ou the Bs. 60. On appeal to the High Court, 

Beld, that the SpeoialJudge Lad jurisdiction propriomotu under the provisions of section 
53 to vary the decree of the lower Court while not reviewing the ease on the ground applied 
or by the plaintiff. 




* Applioation, No 174 of 1896, under Extraordinary Juziadiotion. 
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Sdd, also, that the Courts while inquiring into the merits of a ease under section 19 
of the Dekkbsn Agriculturists’ Bsliof Act had authority uudet section 13 to treat the original 
advance of 'Ri. 100 and Rs. 50 as a single transaotion and to set aside the agreement of the 
parties to treat part of the loan as a mortgage loan and part as an unsecured loan, and to 
deal with the whole case (as in substance it was) as an advance on a mortgage. 
Application under the extraordinary jurisdiction of the High Court (section 
622 of the Civil Procedure Code, Act XIV of 1882) against the decision of 
Khan Bahadur Nowroji Do'-abji, Acting Special Judge under the Dckkhan 
Agriculturists* Belief Act (Act XVII of 1879). 

Suit for redemption of a mortgage dated 6tb July 1872. 

The bond which containtd the mortgage, was given fo secnre a loan of 
Bs. 150, and it provided that only Bs. 100 of that snm should bedeemtd to be 
advanced on the s-curity of the land thereby mortgaged, and that in l-eu of 
interest on that sum of Bs. 100 the mortgaveo should take the profits of the said 
land. The remoning Bs. 50 of the loan w ere, by the bond, made repayable with 
compound interest at Be. 1-B-O per cent. | er mensem, and it was provided 
that the mortgage should not be redeemed until this sum of Bs. 50 and interest 
should be paid otT. 

The Subordinate .fudge found that the mortgage-debt had been already 
paid off out of th^profits of the land ; and he ordeied redemption on payment 
of Bs. 50 with interest, which under the rule of damdupat made a total sum of 
Bs. 100 to be paid by the plaintiff. 

The plaintiff applied to the Special Judge for review on the ground that he 
bad repaid the Bs. 50. The Special Judge did not review the Oise, but varied 
the decree by direct ng redemption on payment by the plaintifT of Rs. 50 only, 
holding that as [622] the mortgage-debt had long since been repdd out of the 
profits of the land, the balance of such profits ought to be applied in reduc¬ 
tion of the interest wh'ch bad accrued due on the Rs. 50. 

The defendant applied to the High Court under its extraordinary jurisdio- 
tioD, and obtained a rule nisi calling on the plaintiff to show cause why the 
deoisioD of the Special Judge should not be set aside on tlie grounds that the 
decision was against the provisions of the Ddkkhan Agriculiurists’ Belief Act 
as interpr'^ted by the decisions of the High Court, that the Special Judge was 
wrong in applying the profits enjoyed by the defendant as mortgagee to the 
payment of interest on the unsecured amount, and that the effect of the deci¬ 
sion was to compel the mortgagee to refund profits enjoyed by him.under the 
terms of the bond, which was passed long before the Dekkhan Agriculturists' 
Belief Act came into force. 

Mahadev B. Ohaubal appeared for the Applicant (Defendant) in support of 
the rule:—The Judge was wrong in appropriating the profits enjoyed by us to 
the payment of interest on the unsecured debt. There were two debts due to 
QS: one secured by a mortgage, the other not secured. The two debts are quite 
distiuot though there is only one bond. And the terms of the bond relating to 
the mortgage do not apply to the other debt. Under the bond the mortgagee is 
entitled to the profits of the land until redemption, but the Special Judge has 
applied part of the profits towards the pa> nient of the unsecured debt. The 
effect of that is, that the mortgagee has to refund profits to which he is entitled 
under the terms of the mortgage executed long beture the Dekkhan Agricul¬ 
turists' Aotcarac into force. The ruling in Janoji v. Janoji, 1. L. B., 7 Bom., 
185, is an authority that such a thing cannot be done. If there had been only 
the mortgage-debt, then in taking an account of the profits the Court could not 
have ordered any refund. The plaintiff did not eontond that the debts should 
be eonsidered as one. In his application for revision before the Special Judge, 
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the plaintiff sought to get himself absolyed from liability on grounds other than 
those given by the Judge. The Judge was wrong in making out anew ease for 
the plaintiff— Oordkh Babaji v. Vtthal, I. L. B., 11 Bom., 435. 

[S28] Sadtuhiv B. Bakhale, for Balaji A. Bhagavat, for the Opponent 
(Plaintiff) showed cause;—Tna Judge was right under sections 12 and 18 of the 
Agriculturists’ Belief Act (XVII of 1879). Gourts are at liberty to inquire into 
the history of the transaction. The Judge did so, and he found that in fact 
the sum of Bs. 150 was one debt, and not two separate debts, as would appear 
from the bond. Begarding tlie debt as a single debt and the transactions as a 
single transaction, the Judge was right in dealing with the accounts as he did. 

As to the objection that the Special Judge should have decided only the 
points raised in the plaintiff’s application for review and should not have gone 
into other questions, we submit that the powers of the Special Judge under the 
Dekkhan Agriculturists’ Belief Act are wider than those of other Courts. 

He is a Court of revision, and in that capacity he can vary the decree 
propria motu under the provisions of section 53 of the Act. His jurisdiction 
is not limited to the points taken before him. 

Farran, C. J. i —We are of opinion that we ought not in this case, in 
the exercise of our extraordinary jurisdiction, to interfere with the order of the 
Bevisional Judge. 

The plaintiff sued to redeem a mortgage dated the 6th of July 1872. The 
bond which contained the mortgage was given to secure an advance of Bs. 150. 
It provided that of that sum Bs. 100 should bo deemed to be advanced on the 
security of the mortgaged land, the profits of which were to be taken by the 
mortgagee in lieu of interest on that sum. The residue (Bs. 50) was made 
repayable with compound interest at Be. 1-8 per cent, per mensem, and it was 
provided that the morjigage should not be redeemed until the Bs. 50 with 
interest should be paid off. 

The Subordinate Judge, First Class, found that the mortgage debt had been 
paid off out of the profits of the land, and decreed redemption on the plaintiff 
repaying by instalments the Bs 50 with interest, which, the rule of damdupat 
being applied, amounted to Bs. SO more, or Bs. 100 in all. 

The plaintiff applied to the Special Judge to review the case on the ground 
that he had repaid the Bs. 50. The Special Judge [624] did not review the 
case on the ground applied for by the plaintiff, but acting, we presume, under 
the power conferred upon him by sections 53 and 54 of the Dekkhan Agri¬ 
culturists’ Belief*Aot, varied the decree by directing that the plaintiff should 
be at liberty to redeem on payment of Bs. 60 only, deeming that, as the 
mortgagee had been long since repaid the Bs, 100 out of profits, the balance of 
such profits should be applied to payment of the interest due on the Bs. 50. 
This he considered to be an equitable order. 

Mr. Chaubal contends that this is, in effect, an order directing the defend¬ 
ant to refund the profits which he has received in accordance with the terms 
of his mortgage and so is contrary to the ruling in Janoji v. Janoji, I. L. B., 7 
Bom., 185. He also contended that the Special Judge had no jurisdiction 
under the circumstances to make a new case for the plaintiff different from 
that, which he set forth in’his application for review, citing Gorakh Babaji v. 
Vithal, I. L. B., 11 Bom., 435. 

As to the latter objection we think that the Special Judge had jurisdiction 
proprio motu to vary the decree under the provisions of section 53, and the 
authority quoted does not, therefore, apply to the present case. 

As to the former, we think that the Courts while under section 12 inquiring 
into the merits of the case had authority under section IS to treat the original 
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adyanoe of Bs. 100 and Bs. 50 as a single transacMon and to set aside the 
agreement of the parties to treat part of the loan as a mortgage loan and part 
as an unsecured loan and to deal with the whole sum (as in substance it was) 
as an advance on mortgage. The arrangement to deal with the Bs. 50 as an 
unsecured debt, but to make the mortgage irredeemable until it was paid, in 
effect, though not in law, made the property a security for the Bs. 50 —Yashwant 
Shenvi v. Vithoba Sheti, I. L. E., 12 Bom., 231; Sundar Malhar v. Bapuji 
Shridhar, I. L. B., 18 Bom., 755, If such a device were allowed to prevail, it 
would be adopted in many cases, and the provisions of the Dekkhan Agri¬ 
culturists’ Belief Act would be defeated. The mortgagee has himself interlaced 
the two loans and cannot complain of their being treated substantially as one. 
Though the Special r626] Judge has not dealt with the case exactly on the 
footing upon which we have considered it, we think that we ought not on that 
ground to exercise our extraordinary powers. Rule discharged with costs. 

Buie discharged. 


[ 22*Boin. 52B ] 

CRIMINAL REVISION. 


The 31 St October, 1896. 

Present : 

Mr. Justice Parsons and Mr* Justice Ranadk 

Imperatrix 

versus 

Vanmali and others.* 

Easement—Entry on land in order to rephir — Dominant and Servient 
oamers, rights and liabilities of—Indian Easement Act (F of 
1862), Sec. 24, III. [a)—Right of entry— Indian 
Railway Act [IX of 1890), Sec. 122. 

The Bajnagar Spinning, Weaving and Manufacturing Company bad a mill on one side 
of the B. B. A G. I. Railway lino and a ginning factory on the other. To bring water from 
the mill to the factory a pipe had been laid beneath the railway line, aud brick reservoirs 
built at each side to preserve the proper level of the water. Servants of the company having 
entered on the railway premises to repair the pipe and re.sorvoi rs without having first obtained 
the permission of the Railway Company, were convicted by a Magistrate under section 122 
of the Indian Railway Act (IX of ISilO) of an unlawful entry upon a Railway, It was proved 
that the repairs were necessary. 

Held, reversing the convictions and sentences that, as the pipes and reservoirs belonged 
to the Spinning and Weaving Company and were kept in repair by them, they, as owners of the 
dominant tenement, had a right to enter on the premises of the Railway Company, the 
owners of the servient tenement, to effect any noces.sary repairs, and that the entry in 
question, being in the exercise of that right, oonld not be called unlawful. 

Application under the Revisional Juriadiction of the High Court under section 
435 of the Code of Criminal Procedure (Act X of 1882). 

* Criminal Application for Revision, No. 210 of 1696. 

10 BOM.—118 B97 
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Tbe Bajnagar Spianing, Weaviog and Mannfaotaring Company, Limited, 
at Ahmedabad had a spinning and weaving mill on one side of the B. B. ftO. 1. 
Railway and a ginning factory on the other, the railway line paeeing between 
the two. 

The plots oh which tbe mill, the factory and the railway line were situate 
formed originally one piece of gronnd owned by one [626] individual; but when 
the Railway Gompiiny acquired tbe intervening piece of land for their line, an 
arrangement was made with the Railway Company that the water should be 
conveyed from the mill to the factory by means of a pipe laid under the 
Railway line; and two tanks were erected, one on either side of tbe permanent 
way, within the Railway limits, to keep the water on the same level. One of 
the tanks having got out of order tbe servants of the mill entered the land 
belonging to the Railway Company and repaired the tank, but without first 
having asked permission from the Railway authorities to do so. Thereupon the 
Railway authorities prosecuted the servants of the mill under section 447 of 
tbe Indian Penal Code (Act XLV of 1860) and section 122 of the Indian 
Railway Act (IX of 1890) before the First Glass Magistrate of Ahmedbad. 

The Magistrate refused to frame any charge under the Penal Code, but 
convicted the accused under section 122 of the Railway Act (IX 1890) and 
sentenced them to a fine of annas 4 each. . 

Against these convictions the accused applied to the High Court. 

Chvmanlal Barilal Setahad, for the Accused .—The tanks which are in tbe 
land belonging to the Railway Company, and to repair which the petitioners 
entered tlie land, are admittedly the property of the mill whose servants the 
petitioners are. The owners of the tanks have the right to repair them which 
they have always exercised without obstruction, but they cannot do so without 
going upon the land. The Railway Company is the owner of a servient 
tenement and cannot complain of the lawful exercise of the rights possessed by 
the holders of tbe dominant tenement, viz., the mill authorities. The position of 
the tanks precluded any possibility of danger or accident to the working of the 
railway line, and the Railway Act, therefore, has no application in this case. 
The petitioners were there in itbe exercise of their right of easement, and 
cannot be convicted as trespassers—Indian Easement Act (V of 1882) section 
24 and Illustration (a); Ooleheek v. Oirdlern Company, 1 Q. B. D., 234. 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the Grown :— 
Tbe accused had no right to enter the railway limits [627] and commence any 
work without fi^t having obtained permission from the railway authorities. 
The railway authorities would have granted such permission had they been 
properly approached. The act of the accused was dangerous and might have 
resulted in loss of life and property. The Easement Act has no application 
to this case. 

Parsons, J.:—Tbe Magistrate finds that the company whose servants 
the accused are, have a mill on one side of tbe railway line and a ginning factory 
on the other, and that to bring water from one to the other there is a pipe 
laid beneath the railway line and brick reservoirs at each side to preserve the 
proper level of the water. He has convicted the accused under section 122 
of the Indian Railway Act,* 1890, because they entered on the railway premises 
to do some repairs to the pipe and reservoirs without having first obtained 
the permission of the Railway Company to their entry. But it appears to us 
that as the pipe and reservoirs belong to the company, and are kept in repair 
by them, they, is the dominant owners, would have a right to enter on the 
premises of the Railway Company, the servient owners, to effect any repairs 
that might be necessary. See the Indian Easement Act, Section 24, and 



6AL OAN(}At)HAB SlLAE V. QUEEN-EMPBBSS [1697] l.L.B. 22 BOm. 828 

IllustratioD (a) and OoUbeok v. Qirdlers Company, 1 Q. B. D.. 234. The 
eyidenoe shows there was such aeoessity at this time, the flow of the water 
through the pipe being stopped. An entry in exercise of a right, cannot be 
called unlawful. We, therefore, reverse the convictions and sentences. 

Convictions and sentertees reversed. 


NOTES. 

[ This was followed in (1905) 30 Bom., 348; (1911) 9 1. C , 1011 (Punjal>)-right to exclude 
from platform persons wishing to see friends ofi.] 


[628] PBIVY COUNCIL. 

The 19th November, ib97. 

Present: 

The JiORD Chancellor, Lord Hobiiouse, Lord Davry and Sir R. Couch. 

Bal Gangadhar Tilak.Petitioner 

* versus 

The (ijueen'Empress. 

(On petition from the High Court at Bombay.) 


Privy Council—Leave to appeal—Refusal of leave to appeal from a conviction 
and sentence—Alleged misdirection to a jury—Indian Penal Code 
(Act XLVof 1800), Sec. 124A. 

The petitioner applied to the Privy Council for leave to appeal from a verdict finding 
him guilty on a charge under section 124A of the ludian Penal Code (Act XLV of 1860). 

Held that, consistently with the rules hitherto guiding the Judicial Committee in recom¬ 
mending the grant of leave to appeal from convictieus in criminal cases, the petitioner’s 
ease was not one in which leave should be granted. 

Petition for leave to appeal from a conviction and sentence (i4th September 
1897) of the High Court in its original criminal jurisdiction. 

Under an order, dated 26th July 1897, of His Excellency the Governor in 
Council, in accordance with section 196 of the Criminal Procedure Code (Act X 
of 1882), the Official Translator laid an information against Bal Gangadhar 
Tilak, editor and proprietor of the Kesari, a weekly journal published by him, 
in the vernacular, at Poona and at other places, in respect of articles in that news¬ 
paper alleged to offend against section 124A of the Indian Penal Code^. Tilak 
was committed for trial at the next sessions in Bombay, [529] and was held to 

* Section 194 A, Indian Penal Code, is as follows:—“Whoever by words, either spoken or 
intended to be read, or by signs, or by visible representation, or otherwise, exoites, or 
attempts to excite, feelings of disaficctiou to the Government established by law in British 
India, shall be punished with transportation for life, or for any term, to which fine may be 
added, or with imprisonment for a term which may extend'to three years, to which fine may 
be added, or with fine.” 

''Explanation I’^Buoh a disapprobation of the measures of the Government as is 
oompatible with a disposition to render obedience to the lawful authority of the Government, 
and to support the lawful authority of the Govcrijmcnt Hgaiiist unlawful attempts to subvert 
or resist that authority, is not disafection. Therofare, the making of comments on the 
measntee of the Government, with the intention of exciting only this species of disapproba* 
tion, is not an ofience within this olausc.” (Act XXVll ot 1870, 8. 6). 
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bail. He was tiried before STB4CHET, J., and a special jury on the 8th 
September 1897 and the five followusg days, and was found guilty of having, 
on the 15th June 1897, attempted to excite feelings of disaffection to the 
Government by publishing in the Keaari the articles specified. That was 
the verdict of the majority of the jurors (six against three), and it was accept¬ 
ed by the Judge, who sentenced him to eighteen months' rigorous imprisonment. 

The Kesari of the 15th June 1897 contained a report of the proceedings 
at the Shivaji festival, then recently held at Poona. An historical lecture about 
the killing of Afzul Khan by Shivaji, was followed by speeches, of which one 
was delivered by Bal Gangadhar Tilak, who defended that act as justifiable, and 
alluded to other circumstances. The charge was based on the report, and 
also on a collection of Marathi verses, published in the same issue of the Eeaari 
describing an imaginary awakening of the Maharaja from the sleep of centuries, 
and representing him as lamenting, in figurative language, over the decadence 
of Maharashtra, as well as discoursing upon other matters in a strain of 
discontent. 

The petition stated the above facts, and mentioned that the petitioner bad 
been elected by the native community on the 23rd May 1897 to represent them 
in the Legislative Council of the Governor of Bombay ; and that his election 
had been accepted on the 24th June 1897, hv I’he Government. 

The principal grounds on which the petition sought for leave to appeal 
from the verdict and sentence were: 

(1) That the order, or authority, purporting to be under section 196 of the 
Criminal Procedure Code (X of 1882) in not stating, either expressly or by 
reference, the words on which the charge was to be based, was insufficient; 
and that this defect was not rendered immaterial by section 532 of the Criminal 
Procedure Code (X of 1882). 

(2) That the Judge had misdirected the jury as to the meaning of section 
124A on a material point affecting the merits of the case and their finding, 
both as to the meaning of disaffection and in directing them to consider, in 
regard to the intention of the accused, a state of excitement among his readers, 
no such [880] feeling having in iact been proved to exist by evidence given at 
the trial. 

(3) That the Judge bad not, as he should have done, drawn the attention 
of the jury to editorial notes in the Kesari of the 18th May, showing that the 
cause of excitement, arising in regard to the sanitary operations had; in conse¬ 
quence of the request on the part of the native community, been removed 
before the publication of the Kesari of the 15th lune. 

The petition set forth the Judge’s charge : see supra pp. 133 to 144. 

Asquith, Q. C., (with whom were J. D. Mayne, Womesh Chandra Banerji, 
and G. A. Blair), for the Petitioner, argued that the Judge had misdirected the 
jury as to the meaning and appKoation of section 124A. The ruling in Beg.v. 
Bertrand, (1867) L. B., I. P. 0., 520, would support this petition, which sought 
to raise a question of " great and general importance ” as affecting the right of 
political discussion. The principal argument was that too wide a meaning had 
been given to the words of the section; and that, in fact, it would appear doubtful 
whether the petitioner bad exceeded the hounds within which a writer might 
express opinions. The Judge had directed the jury that “ disaffection " meant ill- 
will in any form to the Gevernmont, “ disloyalty ” being, perhaps, the best term, 
and had said that he agreed with the definition given in Queen-Empressv.Jogen- 
dra Chnnder Bose, (1891) I. L. B.. 19 Gal., 35, whore the Chief Justice of Bengal 
had stated the word to mean the absence of affebtion. It was obvious that this 
might vary in degree from indiffereuce to extreme hostility,, and that the 
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term was vague. The word " sedition ’* used in English law, explained as 
" disloyalty in action,” was more oleaa The question should not he tied to 
the one word, and it was submitted that the learned Judge’s direction came 
to this, «*«., that if the evidence showed that the intention of the accused was 
to excite hatred of the Government in the minds of his readers, that alone 
would be sufficient to bring him within the scope of the section. The " expla* 
nation.” in that section, had been treated by the Judge as if it formed by 
negation an exhaustive description of all that was not to fall within it. It was 
tasi] submitted that this was not its true construction. The word " measures” 
used in the " explanation ” was not tho governing word; and comments upon 
measures should be understood as comprehending comments upon the whole 
course of Government without their being limited, as the Judge had limited them. 
The protection afforded to comments had been unduly restricted by the Judge’s 
construction; and the protection should have been extended to comments such 
as bad been made in this case, where the feelings, attempted to be excited, were 
such as to be “ compatible with the disposition to render obedience to the 
lawful authority of the Government, and to Lupport that authority against 
unlawful attempts to subvert it.” The protection was applicable in a more 
general sense than that to which the Judge has limited it. The criticism of a 
Government genqfally took the form of criticizing some, or one, of its measures. 
The learned Judge should have told the jury to keep in mind the question— 
was the spirit, which the words were alleged to have been designed to engender, 
compatible or incompatible with the disposition to obey lawful authority ? The 
contention now was that the articles, and the rhetorical verses, were merely 
intended as comments upon the course of Government, and upon the change 
in social habits and institutions which had been brought about since the days 
of Maratha rule ; and that there was nothing to be found in the words used 
which necessarily tended to excite a disposition not to render obedience to 
lawful authority. The dividing line would have been passed if it had been 
shown that the feeling sought to be excited was incompatible with the disposi¬ 
tion to render such obedience. Thus it appeared that the learned Judge had 
not suggested that construction of the section which was the true one. Further, 
he had, at various stages, referred to a statd of disquiet or unrest as existing 
in the mmds of those to whom the words of excitement were addressed, 
without evidence having been put before the jury of the existence of that state 
of agitation. This bad been spoken of as requiring, if found to exist, a more 
severe construction of tho language used than the latter might have called for 
at another time, or in another place. Thus a case of misdirection had, it was 
submitted, been made out. It had been said that a mere ordinary misdirec- 
[532} tion to a jury would not be sufficient ground for such an application as 
this, should no grave injustice be shown. Misdirection, leading to results of 
serious importance, might, on a consideration of circumstances and consequences, 
be the occasion of their Lordships ’ recommending the grant of special leave to 
appeal. Here, if no such leave were granted, this case, as it stood, must form 
B precedent guiding other Courts in future; and its importance would appear for 
this reason. Beference was made to Beg. v. Bertrand, (1867) L. B , 1 P. C., 520, 
where the opinions in Be A'tn&i, (18*11) 3 Moore, P. C. Ca , 409, in The Queen v. 
Joykishen Mookerjee,{1B62) 1 Moore, P. C. Ca. (n. s.) 272, and in The Falkland 
lalands Oompany v. The Qneen, (1863) 1 Moore, P. C. Ca.(M. s.), 299, were cited. 

Oohen, Q. C., with whom was J. R. A. Branson, only mentioned Ex parte 
Carew, (1897) Ap. Ca., 719, at p. 721, in which the rule laid down in lie Billet, 
(1887) 12 Ap. Ca., 469, at p. 467, was stated as follows“ Her Majesty will 
not review, or interfere with, the course of criminal proceedings unless it 
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is shown that by a disregard of the forms of legal process, or by some 
violation of the principles of natuisal justice, or otherwise, substantial and 
grave injustice has been done.” 

Their Lordships* judimont was delivered by the Lord GHABOEUjOB.. 

Lord Hahibapy :—Their Lordships are of opinion, taking a view of the 
whole of the summing-up, which is of very great length, that there is nothing 
in that summing-up which calls uiK)n them to indicate any dissent from it or 
necessity to correct what is therein contained, looking at the summing-up as a 
whole, and looking at each part of what was said by the light of what else was 
said. Speaking generally of the argument which has been presented to their 
Lordships, they are of opinion that no case has been made out consistently 
with the rules by which their advice to Her Majesty has been hitherto guided 
in giving leave to appeal in criminal cases ; and, therefore, they will humhly 
advise Her Majesty that this is not a case in which leave should be granted. 

Solicitors for the Petitioner:—Messrs. Paynt and Lattey. 

Solicitor for the Objector:— The Solmtor, India Office. 


[638] OBIGINAL CIVIL. 

The noth and 21st December, 1897. 
Present : 

Mb. Justice B. Tyabji. 


» ———— 

Kbimji Jairam Narronji.Plaintiff 

versus 

Morarji Jairam Narronji and others.Defendants. 


WtU—Construction—Gift to a class—Members of class not in existence 
at testator’s death—Void gift—Intention of testator—Gift to 
widows of sons is a gift to a class. 

A testator gave his property to his executors and trustees, who were to apply the inoosM 
as directed He farther directed that after the death of the last survivor of his five sons the 
property should be divided as directed among the sons of his sons and daughters of his sons, 
and provision was made, in certain events, for the widows of his deceased sons. He left him 
surviving his five sons, three grandsons and three grand-daughters. After his death two more 
grand-daughters were born. 

Held, that the gifts to the sons, daughters and widows of deceased sons were void. They 
were gifts to a class of which some members were not in existence at the time of the testator’s 
death. 

The principle doduoible from the authorities is that it is the primary duty of the Court 
so to construe the will as to carry out, as far as possible, the intentions of the testator, and 
that if the Court comes to the conclusion that the iMtator had the primary intention of 
benefiting all the members of a class and if such intention fails by reason of its being void, 
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y«t if the Ooart oan deduce a eeeoDdary intention that at least such memben of the class 
should take as were in existenee at the time the testator’s death, then effect should be 
given to suoh secondary intention, but not otherwise. For the purpose of ascertaining these 
primary and secondary intentions it is, of course, necessary to take all the material facts as 
to the testator's family into consideration and to read the various provisions of his will as a 
whole. 

A gift in a will to widows of sons is, in the case of Hindus, a gift to a class, as Hindus by 
their law are permitted to have more than one wife at the same time. 

Ram Lalv. Kanai Lai, 1. L. B., 12 Cal., 663, Kriihnanaih v. Ahnaram, I. L. R., 15 
Bom., 543, MangaJMtu v. Tribhovandas, I. L. B., 15 Bom., 652, I'ribhaoandaa v, Oangadat, 
I. L. B., 18 Bom., 7, and Krishnarao v. Benabai, 1. L. R., 20 Bom., 571, referred to. 

Sun by an exeoutor for the oonstruetion of a will. 

One Jairam Narronji died at Bombay on the 19tb April 1890, leaving a 
considerable amount of property. Probate of hia will, dated 1st January 1890, 
WM granted to his son, the plaintiff, on the 15tli December 1893. * 

[68i] The testator left a widow, dvosons, vie., Liladhur, Khitnji (plaintiff), 
Morarji, Callianji and Meghji; three grandsons, one of them being a son of the 
plaintiff and the other two being the sons of Liladhur, and three grand-daugh¬ 
ters, of whom one was the daughter of the plaintiff and two the daughters of 
Liladhur. The taetator had a sixtl\son (Karsondas), who, however, predeceased 
him and left a widow (defendant No. 15). 

Liladhur died in 1892, leaving a widow (defendant No. 16) and also the 
two above-mentioned sons. 

Subsequently to the testator’s death two daughters were horn to the plaintiff 
(defendants Nos. 7 and 8). 

The testator’s widow and mother and tlie Advocate General of Bombay 
were defendants in the suit. 

By his will the testator directed that a lakh p,nd a half of his property 
should be " set apart in trust ” and held by his executors as trustees, and he 
directed that out of the income arising therefrom monthly allowances should 
be made to his mother a'nd widow and daughter-in-law, and that the residue 
should be applied to the support of a certain sadavarat and to the maintenance 
and education of bis family, all of whom were to reside together. 

He iurther directed that, if any son should live separate, the trustees, 
after paying the above allowances, were out of the surplus of suoh income to 
give to the son so living apart his equal shave. 

On the death of the last of his sons the trust was to come to an end, and 
the trust property to be divided among the sons of his sons. Such sons were 
to take their deceased father’s share, and if any of his sons had no son but had 
daughters, suoh daughters were to get half their father’s share, the other half 
going to the sons of the other sons. 

The above directions are contained in the following clauses of the will;-— 

“ 7. If until (the expiration of) the period appertaining to this trust and before the 
distribution of the trust property according as mentioned below my sons cannot live 
together, and if any one of them should live separate, then after making the outlays and 
paying the sums mentioned in the above written clauses (Ka) to (Dna) as to the 
surplus which may remain out of the income [888] of the trust property, out 
of the aaTTiB my trustees shall give to the son so living api.‘<.t his equal share. And for the 
purpose of fixing the amount of the share appertaining to each of the sons in this manner an 
•qnal share shall be given to my worshipful snd respectful mother Jivibai and my wife 
Shamavahu («.«.) to each of them during their lifetime for their boarding expenses. And 
after the decease of suoh son the amount of the income coming to his share shall be given to 
bis sons. And if he should have no sons, and (but) if he should have a ^^Miw and daoghtwrs. 
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th* trustees shall give them out such sums for their boarding and maintenance espensee u 
may be reasonable and jast, f 

“ 8. When the decease of the last of my sons shall take place, the time m respect of 
this trust shall expire. And my trustees shall divide and distribute this trust property 
among the sons of my sons. And the sons of each of (my) deceased sons shall be given their 
deceased father’s equal share. And if there should be no sons born of the loins of any one 
of my sons, but if there should be daughters, a moiety of the share of such deceased son shall 
be given to his daughters. And the remaining moiety shall be divided and distributed 
amongst the sons of my other sons, who may get the remaining property. The same shall be 
given in such a way that the sons of each of (my) sons shall got one equal share, that is to 
say, the distribution shall take place on the principle of what in English is called stirpes 
(per stirpes). And if such deceased son should have no children whatever, the whole share of 
such deceased son shall be given to the sons of his other deceased brothers agreeably to what 
is written above.” 

Besides the trust property the testator had other property out of which 
he made certain bequests and finally gave the following directions as to the 
residue of his estate:— 

” 18. After setting apart the trust property and legacies or (and) after making the 
outlays appertaining to ornaments and marriages and the outlays appertaining to the uttar 
Itriya (ceremonies) mentioned above, as regards whatever property of mine may remain over 
the whole of such property shall be divided into as many equal shares as there may bo my 
sons and one tor me. And if accounts shoulu not have been opened after making a division 
in my lifetime in the name of each of my sons in respect of his such share, the several 
aocounts should be opened. And whatever sum may come to the share of each of (my) sons 
should be considered as given in gift to him by me. And out of the amount of my share 
outlays shall be made according to what is mentioned below ; that is to say, a sanitarium 
should be built for the use of Bhatias or a 'suvavad khana’ (lying-in hospital), or ohawls for 

poor Bhatias to live therein on payment of cheap rents.should bo built and therein some 

accommodation should be provided for my friends to put up at. After this shall have been 
done, all of my sons together and jointly with each other and in peace and harmony shall 
carry on the business which I at present carry on, or any other business. [836] And 
whatever profit or loss may arise therein, the same shall respeotively be credited or 
debited to the account of each son in equal shares. If any of my sons should not be of 
age,—that is to say, should not have completed the age of eighteen years,—the executors 
shall credit his share and income in his name. And I recommend my executors and my sons 
as followsThey should live unanimously as far as practicable and by doing so they will 
always bo benefited. But if any of my sons should not be in peace and harmony (with 
others) the amount v^hioh may be due to the account of such son should be paid in full (to 
him) and he should be separated from the parinership. And as long as the other sons can 
live together, and carry on the business, they shall live together and conduct themselves 
agreeably to what is mentioned above. And when they shall separate in business, or should 
desire to do so, (those) remaining sons shall divide and receive in equal shares my re mai n in g 
property and the income thereof whatever the same may be. And if the decease of any one 
of (my) sons should have taken place before that time, his sons, if he has any, shall be entitled 
to his share: and if he has no sons (his'said share) shall be apportioned in such a way as 
may have been directed in the will if such deceased son should have made one. And if he 
should not have made a will, and if ihs widow only of such dtctised son should hoot beon Uft, 
she shall get the income of (such ahare) as long as she may be alive. And on the decease of 
the said Bai, my other sons shall become entitled to the said property in equal shares. But 
if he should have daughters (a sum of) Bs. 6,000, namely five thousand, shall be paid to 
each of such daughters. Out of the remaining property eomiug to the share of such deceased 
son, outlays relating to the marriage of such daughters shall bo made agreeably to my respect¬ 
ability. And after making such outlays as regards whatever may remain over, (my) other 
sons shall divide Am receive the same in equal shares.” 
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The plaint set forth the various qiipstions of oonstruotion to be deoided by 
the Court. The main point, however, raised at the hearing and the only one 
material to this report was whether under the gifts made in the will to " sons 
of sons, ” “ daughters of sons " and " widows of sons ’’ the mambers of those 
olasses oould take who were living at the death of the testator, excluding those 
who afterwards came into existence, or whether the gifts to those olasses were 
wholly void. 

hang (Advocate General) and Inverariiy appeared for the Plaintiff. 

Anderson, Lowndes and Jamistram Nanabkoy appeared for the Defendants. 

The following authorities were cited:— Krishnanatk v. Atmaram, I. L. B., 
15 Bom., 543; MangaldoA v. Tribhovandas, I. L. R., 15 Bom. 652; Krishnarao v. 
Benabai, I. L. B., 20 Bom., 571; [S87] Ramlal Sett v. Kanailal Sett, I. L. B., 
12 Gal., 663 ; Succession Act (X of 1865), section 104 ; Bat Bishen Chand v. 
Mussumat Asmaida Koer, L. B., 11 Ind. Ap., 164 at p. 178. 

Tyabji. J .This suit is filed by the plaintiff as the surviving executor of 
his father Jairam Narronji for the purpose of getting the will of the testator 
construed and the rights of the parties interested under the will to be ascertained 
by the Court. The facts of the case are simple and undisputed. It appears 
that the testatorwJairam Marronjiv a Hindu inhabitant of Bombay, died on the 
19th April 1890, having made his will in the Gujarati language dated Ist 
January 1890. Probate of the will was granted to the plaintiff as the sole 
surviving executor on 15th December 1893. The testator at the time of his 
death was possessed of considerable property, all of which was self-acquired. 

The testator left him surviving five sons, namely, the plaintiff Khimji and 
his brothers Morarji (first defendant), Callianji (third defendant), Megfaji (fourth 
defendant) and Liladhur, who died afterwards on the 18th June 1892. Lila- 
dhur had two sons, namely, the ninth and tenth defeddants, and two daughters, 
namely, the eleventh and twelfth defendants, ail of whom were born before the 
death of the testator. Liladhur also left a widow, the sixteenth defendant. 
The testator also left him surviving his mother Jivibai (fourteenth defendant), 
his widow Shamavahu (thirteenth defendant), his daughter-in-law Monghi- 
vahu (fifteenth defendant), who is the widow of his predeceased son Karsandas. 
The plaintiff's son Vallabhdas (fifth defendant) and his daughter Manekbai 
(sixth defendant) were also born heforethe death of the testator. The plaintiff’s 
daughter Monghibai (seventh defendant) and Manibai (eighth defendant) were 
born after the testator's death. The first, third and fourfih defendants have 
no issue. 

Under these circumstances various questions have arisen as to the true 
oonstruotion of the will, and it will be convenient to deal with them seriatim 
in their order. 

The main question, however, on which the construction of the different 
clauses of the will turns is whether the terms " sons of sons,” " daughters of 
sons,'' “ widows of sons, ” which occur [588] throughout the will, denote a 
class, so that the gift to all of them would be wholly void, as only a very few 
members of the class were in existence at the time of the testator’s death, or 
whether the gift to any of the members of the class who were in existence at 
the time of the testator’s death takes effect. Before expressing my conclusion 
upon this point 1 may at once say that the case has been argued before me on 
behalf of the various parties in an extremely friendly spirit with a desire so to 
construe the will, if that be possible, as not to prejudice any members of the 
ela ss who were intended to be benefited by the testator. Indeed, I may say 
that the efforts of Counsel were directed to prevent the hardships that would 
arise if such a construction were to be put upon the various clauses of the will 
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as to benefit only some members of the testator’s family to the exclnsion of 
others standing in precisely the same pWtion. The question, therefore, before 
me is how far I can give effect to the desire of the parties by patting upon the 
clauses of the will 'the construction which is most equitable and wbi^ they 
all seem to desire. 

It is, of course, beyond doubt that the expressions " sons of sons ” and 
" daughters of sons ” must necessarily be treated as denoting a "class” as defined 
in Leake v. Robinson, 2 Mer., 363, and Jarman on Wills (4th Ed.), p. 268. 
The term " widows of sons ” raises more difficulty; but as Hihdus are, by their 
law, permitted to marry and to have more than one wife at the same time, I 
must hold that they also form a " class.” It follows, therefore, that a gift to 
any of these three olasses would be bad under the Tagore case, 9 Beng. L. B., 
377, as some of the members of each of these olasses were not in existence at 
the time of the testator’s death. 

The question, however, is whether, under the provisions of this will, 1 
must or ought to hold the gift to be good in favour of such members of these 
three classes as were in existence at the time of the testator’s death to the 
exclusion of all the others as deeided in Ram Lai v. Kanai Lai, 1. L. B., 12 Gal., 
663; Krishnanath v. Atmaram, I.L.B.,15Bom., 543; Mangaldas v. Trihhmandas, 
I. L. B., 15 Bom., 652; Tribhonandas v. Qangadas, I. h. B., 18 Bom., 7, and 
Kriahuarao v. [0893 Benabai, I.L.B., 20 Bom., 571. The principle I deduce from 
these authorities is that it is the primary duty of the Court so to construe the 
will as to carry out, as far as possible, the intentions of the testator, and that if 
the Court comes to the conclusion that the testator had the primary intention of 
benefiting all the members of a class, and if such intention fails by reason of 
its being void, yet if the Court can deduce a secondary intention that at least 
such members of the class should take as were in existence at the time of the 
testator’s death, then effect should be given to such secondary intention. For 
the purpose of ascertaining these primary and secondary intentions it is, of 
course, necessary to take all the material facts as to the testator’s family into 
consideration and to read the various provisions of his will as a whole. Adopting 
this test, I have come to the oonolusion that in this case the testator intended 
to benefit all the members of tbe three classes as a whole and that he had no 
intention of benefiting any particular member of any of the olasses in the event 
of the gift to tbe classes as a whole failing by reason of the non-existence of 
some of the members at the time of the testator’s death. In other words, I 
can discover no indication whatsoever of the intention of the testator to benefit 
his three grandsons (fifth, ninth and tenth defendants) to the exclusion of his 
othev grandsons by the same or other sons. Similarly I can discover no such 
indication in favour of his grand-daughters (sixth, eleventh and twdfth defend¬ 
ants) to the exclusion of his other grand-daughters born afterwards. 
Nor can 1 see any direct intention to favour tbe sixteenth defendant to the 
exclusion of any other widows that Liladhnr might have left. No member of 
any of these three classes is named, or specifically designated in the will, or 
referred to in any manner whatsoever as to show that the testator had him 
specially in mind. This observation, of course, does not apply to the fifteenth 
defetadant for whom special provision has been made in the will and whose 
husband had died before the testator’s death. Beading the will as a whole I 
have come to the conclusion that the testator intended to benefit no members 
of the class unless he could equally benefit all of them whether bom before or 
after his death. 

[640] Having made these general observations I will now proceed to 
construe the various clauses in their order. (His Lordship then decided the 
issuce raised on the clauses of the will and continued:—) 
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The oonstrnofeion I have pat upgn the various olatises of the will makes 
some of its provisions absolutely void and that causes intestaoyi but under the 
peculiar circumstances of the testator’s family it is clear to my mind that the 
intestacy will indirectly bring about practically the same results that the 
testator had in view. Under the intestacy the testator’s five sons will inherit 
the property which must necessarily enure to the benefit of the testator’s 
grandsons and ^and-daughters and the widows of the testator’s sons and 
^ndsons, thatjls, for the benefit of the very persons whom the testator had 
intended to benefit. If, on the other hand, 1 hari held the provisions to be good 
and valid in favour of the few members of the three classes who were in 
existence at the time of the testator’s death, it is obvious that they would have 
absolutely taken the whole benefit of the estate and would have excluded many 
of thcMe for whom the testator intended to provide. 

I record my findings upon the issues in accordance with the above con- 
elusions and I direct that the costs of all parties should come out of the estate 
as between attorney and client. 

Attorneys for the Plaintiff:—Messrs. Thakurdas, Dharamsi mid Gama. 

Attorneys for the Defendants :—Messrs. Little and Co. 

NOTES. 

(Gifts to a class are valid as regards those who can take notwithstanding their failure as 
regards some members of the class :—(1911) IS C. W. N., 393 P,C.; see likewise (1901) 
3S Bom., 449; (1905) 82 Cal.. 598. 

The Hindu Disposition of Property Act, 1916, is to the same efiect,] 
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OEIGINAL CIVIL. 

The 11th January, 1898. 
Pbesbnt; 

Mb. Justice Fulton. 


W. B. Stokes.Plaintiff 

versus 

Soondernath D. Kbote and another.Defendants.* 

Broker — Brokerage—Suii for brokerage—Contract effeeted by broker not 
carried out by purchaser —Quantum meruit. 

The plaintifi was employed by the defendants as broket to soil certain property. The 
defendants’ letter dated 3rd January 1895, engaging him as (Ml) broker stated as 
followsIt is understood that the brokerage will be paid on receipt by us of the money, 
and that this transaction is to be completed within a fortnight from date.” The plaintiff 
negotiated with one Pestonji Patel and his brother, who eventually agreed to become pur- 
ehasers, but stipulated for four or five months within which to pay the purchase-money. 
On the 1st February 1896, the defendants, through the pfai’-tifi, finally closed the contract 
with Jtha purchasers, one of the terms of which provided that Rs. 10,000 should be paid 
imoMdiatdy, as earnest, and the balance (Rs. 27,000) of the purchase-money should be paid 
within four months. The puiobasers were, however, unable to pay the Rs. 10,000 earnest- 
money and they handed to the defendants three Bank of Bombay shares as security for the 
of the contract. One of the purchasers shortly afterwards died. The defend* 

' • Suit No. 466 of 1897. ! 
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ante apparently abandoned the idea of enforcing the contract, and at the end of the year 
they returned to the purchasere* family two ot the Bank of Bombay ehares, having (as they 
alleged) sold the third to defray the expenses which they had incurred in oonneotion with die 
transaction. The plaintiff sued to recover Bs. I,fi00 as brokerage from the defendants. 

Utld, that under the circumstances the plaintiff was not entitled to recover the 
Bs. 1,500, but only to a quantum meruit, there being no previous agreement as to the 
time when the brokerage was to be paid ; and that he was only entitled to a percentage (6 
per cent.) on the value of the shares which had been actually received by the defendants. 
Fart of the business for which the plaintiff was employed was to find a solvent purchaser. 

Sun for brokerage. The plaintiff alleged that by a writing dated the 3rd 
January 1895, he was employed by the defendants to procure a purchaser of 
their shares in the agency commission of the New Dholera Cotton Pressing 
and Ginning Company, Limited, and that for doing so he was to receive a 
brokerage of Bs. 1,500: that he had procured a purchaser and concluded a 
contract between him and the defendants, and he was, therefore, entitled to be 
paid bis brokerage. He also claimed the said sum for work and labour under 
the ordinary money counts. 

The defendants pleaded that they were not bound to pay any brokerage or 
commission to the plaintiff, as the purchase which he had negotiated had 
never been completed and the purchase-money had never been paid. 

The writing of the 3rd January 1895, mentioned in the plaint, was a 
letter addressed by the defendants to the plaintiff and was as follows :— 

“ With refereuce to our talk re the Bale of our sharea in the agency commission of the 
New Dholera Cotton Press and Spinning Comply, Limited, [B42J we agree to let you have, 
as bonus or brokerage, the sum of Bs. 1,500 only, if you succeed in selling a twelve-anoM* 
share in the commission for shares of the value of Bs. dS,000 of the said company at par 
value. If not, you may sell SkSix-annas’ share in the said oommission for shares of the said 
company of the valne of Bs. 32,000 (sic) at par value, for which we shall be glad to let 
you have Bs. 750 for your trouble. It is understood that the brokerage wiU be paid on receipt 
bp us of the money, and that this transaction is to be completed within a fortnight from 
date." 

• r 

It appeared that subsequently to the receipt of that letter the plaintiff 
negotiated with one Pestonji Patel and his brother Jamsetji, who eventually 
agreed to become purchasers. 

They, however, stipulated for four or five months within which to pay the 
purohase-money. jOn the 30th January 1895, the defendants wrote to the 
plaintiff to inquire who the proposed purchasers were, and having obtained the 
information from the plaintiff they wrote the following letter next day to the 
plaintiff:— 

“ 31st January, 1896. 

“ To Messrs. STOKES & Go. 

Bombay 

" Dsar Sirs,—With reference to your letters to us dated Slat and SOtb instant, inform¬ 
ing us that Messrs. Pestonji and Jamsetji Dadabhoy Patel are willing to purchase from us a 
portion of our share in the agency commission and its emoluments of the New Dholera 
Cotton Pressing and Ginning Company, Limited, on certain oonditions, we beg to inform 
you that we shall be glad to meet them on the following conditions ** (then followed the 
oonditions, of which tbs following are material) 

“ (1) That they are to get a ten-annas’ share in the agency eoamission of the oom* 
pany on their taking up 74 shares of the said company of Bs. 500 each at par vMnor theit 
Mr. retaining the remaining'six-annas’ share. ■ , -. 

“ (3) That a sum of Bs. 10,000 shoifid be paid immediately down in cash as eameet- 
mone]j^; the balanoe of the purohase-money, namely, Bs. 37.obD, to be paid vnOph Uta 
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months from date whereon interest is to run in the meantime at Be. 6 per cent., bat at the 
same time that it should open to Messrs. Patel 1t> pay. it up within that period.” 

On the following day the plaintiff wrote as follows to the defendants :— 

“Dear Sirs,—We duly received yours of the Slst January anik have submitted the 
contents to Messrs. Patel Brothers. The following items are their replies to yours ” (the 
items are then set forth, but only the following is material):— 

[5181 “2. That Messrs. Patel Brothers are ready to pay cash money on the completion 
of the agreement and pukka transfer of the shares. 

“Awaiting the favour of your confirmation.” 

On the same day the defendants wrote as follows to the plaintiff accepting 
the terms of purchase:— 

“ Isf February 1895. 

“ To Messrs. STOKES & Co., 

Brokets, Bombay. 

“ Dear Sirs,—We beg to acknowledge your letter of d.^te and to inform you that we confirm 
the terms mentioned therein, with the variation contained in the para, in the postscript. 

“2. As arranged personally with you, we shall request our solicitors, Messrs. Cbitnis, 
Motilal and Malvi, to draw up the regular deed of agreement.” 

The Patels, however, were ifhable to pay the Bs. 10,000 earnest-money 
and they handed over to the defendants three Bank of Bombay shares as 
seonrity for the performance of the contract. In May 1895, PestODji Patel died. 

No brokerage was paid to the plaintiff, although (as he alleged) he 
repeatedly applied for it. On the 2Dd August 1895, he wrote the following 
letter to the defendants :— 

“I think it is now time you paid mo my Brokerage, seeing that the late Mr. Pestonji 
Patel (the purchaser) paid you five (sic) Bank of Bombay shares ps a deposit. 

“ You must, know that as soon as the contract is finished, and deposit paid, 1 am entitled 
to my brokerage." 

The defendants apparently abandoned the idea of enforcing the contract 
and at the end .of the year they returned to (i)ie Patel family two of the Bank 
of Bombay shares. The third they sold for Bs. 1,300, in order (as they stated) 
to reimbu se themselves for expenses which they had incurred in the transac¬ 
tion. Before they had returned the share, however, the plaintiff had written 
the following letter to the defendant:— 

“7tA December 1895. 

“Dear Mr. Khoto.—1 met Mr. PaLel’s uncle yesterday. He wants you to hasten to 
return the sbaces. I informed hiifi that whatever was done, my commission would be 
deducted first. 

[SH] “ Therefore 1 must ask you not to part with the shares until my commission is 
paid. I. performed my part and 1 think you should square up now. I do not see why you 
should delay when you have the value in hand. Awaiting your reply.” 

The plaintiff now sued to recover Bs. 1,500 as brokerage. 

Bussell, for Defendants:—The plaintiff is not entitled to any brokerage. 
The letter of 3rd January employing him clearly states that the brokerage is 
to be paid on receipt of the purchase-money. The defendants' object in making 
that arrangement was to seoure a solvent purchaser. The purchaser procured 
by the plaintiff was not solvent and the purchase-money was never paid. The 
receipt of the puichase-money by the defendants was a condition precedent to 
the plaintiff’s right lo demand bis brokerage. 

KirJ^ltairiok, for the Plaintiff:—A broker does not ordinarily guarantee the 
oom^etibn of the eontraot which he makes for hie principal. His work is done 
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when the contract ie made. The plaintiff did what he agreed to do, and the 
defendants accepted the purchaser he found. He could not enforce the contract. 
The defendants could have enforced it, but apparently they did not try, They 
have lost their money by their own default. The plaintiff ought not to 
suffer. In any case the plaintiff was entitled to be paid his brokerage out of 
the shares deposited by the purchasers. The defendants instead of insisting on 
the purchase-money consented to receive them in place of it, i.e. as security 
for it. He cited Fisher v. Dreioett, 48 L. J. (Ex ), 32 ; Prioket v. Badger, 1 C. B. 
(n. S.), 296; Green v. Lucas, 33 L. T. (n. S.), 584; Rimmer v. Knowles, 30 
L. T. (n. S.), 496; Municipal Corporation of Bombay v. Ouverji Hirji, J. L. B., 
20 Bom., 124. 

Fulton, J.:— The plaintiff sues to recover brokerage on the sate of a 
certain agency commission belonging to the defendants. It appears that on 
29th December 1894, the defendants wrote to Mr. Stokes, asking him to find 
a purchaser, and said as follows :—" As regards your bonus or brokerage it would 
be much better if you made your demand, which, if deemed reasonable, I 
shall accept.” Some reply is stated to have been written, but the defendants’ 
papers are missing and plaintiff has no copy, and it is [846] evident from the 
terms of the next letter that the amount of the brokerage was proposed in 
oonversation. On the 3rd January the defendants sent a letter to the plaintiff, 
in which they wrote as follows :— 

“ With referonoe to our talk re the sale of our shares in the agency commiseion of the 
New Dholera Cotton Press and Spinning Company, Limited, we agree to let yon have, aa 
bonus or brokerage, the sum of Rs. I,g00 only if you succeed in selling a twelve-annas' share 
in the commission for shares of the value of Bs. 43,000 of the said company at par value. If 
not, you may sell a six-annas’ share in the said commission for shares of the said company 
of the value of Bs. 32,000 at par value, for which we shall bo glad to let you have Bs. 760 
for your trouble. It is understood that the brokerage wiU be paid on receipt by us of the money, 
and that this transaction is to be completed within a fortnight from date.” 

Subseguently terms were arranged with one Pestonji Patel, who stipulated 
for four or five months for payn^eut in his letter of the 18tb Japuary. On the 
filst January, Pestonji signed a " bought note " for 74 shares for which pay¬ 
ment was to be made on or before four or five months at his option. A “ sold 
note ” in similar terms was presented to the defendants, but was not signed 
owing to the necessity of consulting certain directors. On 30th January the 
defendants wrote to ask who Pestonji D. Patel and others were ; and on the 
same day the plaintiff wrote to say that the " others " were Pestonji’s brother 
Jamsetji. 

On Slst defendants wrote agreeing to sell on the following conditions to 
Messrs. Pestonji and Jamsetji.— 

“ 1. That they are to get a ton.nnaa8’ ahare in the agency eommiaaion of the company 
on their taking up 74 shares of tbe aforesaid company of Bs. 500 eadi at par value, their 
Mr. Batilal retaining the remaining six-annas' share. 

*' 2. That a sum of Ba. 10,000 should be paid inunediately down in cash as earnest- 
money, the balance of tbe purchase-money, namely, Bs. 27,000, to bs paid within four months 
froni date whereon interest is to run in the meanwhile at Bs. 6 per cent., but at the same 
time that it should be open to Messrs. Patel to pay it up within that period.'' 

There were also certain other conditions which for thA purposes of thii 
case it is not necessary to recapitulate. 

On the 1st February the plaintiff wrote to the defendants that Messrs. 
Pestonji and Jamsetji Patel agreed to take twetLye'annas in eighty shaiii^, and 

ready “ to pay cash money on the oom-[8i6]pletiun of the agiisemeiit wd 
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pnkka transfer of the shares. On the sanie day this proposal was aocepted by 
the defendants. * 

After this, difficulties arose. The Patels were unable to pay the deposit 
of Bs. 10,000. and Pestonji, through his solicitors, gave three Bank of Bombay 
shares as security for his performance of the contract. About May Pestonji 
died. Then the defendants, apparently under some pressure, returned two of 
the Bank shares to Pestonji’s grandmother, who claimed them and sold one 
for Bs. 1,300, out of which they re-imbursed themselves the expenses to which 
they had been put. The shares, it may bo explained, stood in the grandmother's 
name, but were received by the defendants with blank transfer papers signed 
by her. 

What the arrangements were about the payment of broherage to 
Mr. Stokes it is difficult to say. The letter of the 3rd January 1895, was clear. 
If thac arrangement had held good, his brokerage was made conditional on the 
payment of the money by the purchaser. But it was argued, reasonably enough 
on bis behalf, that the extension of time given for payment for the purchase* 
money necessarily implied some modification of this provision. Mr. Stokes 
says that Mr. Ebote bad verbally promised to pay the brokerage when the 
deposit of Bs. 10,000 was received, but apparently he thought himself entitled 
to the amount as*soon as the agreement with the Patels was negotiated. 
On the other hand, Mr. Khote says he only promised to pay a proportionate 
part of the brokerage on Bs. 10,000 being received, and he oonsidered that as 
the Patels never carried out their agreement, the plaintiff was not entitled to 
anything. It is very difficult to say, for certain, that any agreement on the 
subject was come to, or that the matter was ever discussed with any precision. 
No reference to such discussion is mentioned in letters £ or L in which plaint¬ 
iff claimed payment. In the circumstances I think^ the plaintiff can only 
recover a quantum meruit, there being no precise agreement as to the time when 
his brokerage was to be paid. Whether the condition about payment was 
inserted in the defendants’ letter of 3rd January in special reference to Patel 
as stated by the defendants, or without such special reference as contended 
on behalf of the plaintiff, is not very material. That condition, I think, 
tB«] clearly showed that the defendants only intended to pay brokerage in 
case a solvent purchaser was procured. 

Mr. Kirkpatrick relied on the cases of Pricket v. Badger, 1 C. B. (n. s.), 
296; Bimmn v. Knowles, 30 L. T. (n. S.), 496; Green v. Lucas, 33 L. T. (n. s.), 
684; Fisher v. Drewett, 48 L. J., (Ex.), 32,4io show that, in the words of Lord 
Justice BbaMWELL in Fisher v: Drewett, " the current of modern opinion is to 
the effect that those who bargain to receive commission for introductions have 
a right to their commission as soon as they have completed their part of the 
bargain, irrespective of what may take place subsequently between the parties." 
But, after all, neicher this case nor the others referred to above—any more 
than the case of the Municipal Corporation of Bombay v. Ouverjt, I. L. B., 20 
Bom., 124,—is really in point. If the bargain is merely that the broker is to 
introduce the purchaser, and effect an agreement between him and the seller, 
it is clear that he is entitled to be paid when his part of the transaction is per¬ 
formed. But in each case I think the nature of the contract must be carefully 
considered, and if part of the business for which the broker is employed is to 
find a solvent purchaser, he will not, I think, be entitled to his brokerage tiU 
he has done so. 

Now in the present case it seems that the stipulation in the letter of the 
8rd Jannary, that the brokerage was only to be paid when the money had been 
received, governed the whole of the subsequent dealings betweeen the parties, 
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and showed that the broker to the extent of his brokerage was to be 
answerable for the solvency of the purchaser. And 1 think that even when 
the terms of the sale were modified, and payment was deferred, Mr. Stokes, if 
be wished to get rid of this liability, ought to have got the matter clearly settled. 
Instead of this it is evideot that nothing was definitely settled, and it was 
left in doubt whether he was to be paid in full or proportionately when the 
deposit of Bs. 10,000 was made. Doubtless if the contract with the Patels had 
fallen through, as in Pricket v. Badger and Green v. Lucas and Fisher v. 
Drewett, through the default of the defendants, the plaintiff would have had a 
strong case for the recovery of the whole of his commission ; but here this 
was not the case. It is clear that the de'[048] fendants were anxious and 
willing to sell, and their failure to do so was due not to their own but to the 
default of the purchaser introduced by the plaintiff. It was said they ought 
to have sued Pestonji or his legal representatives, but the defendant Kbote 
says that he knew it was useless to do so, and there is no evidence to 
contradict him. Whatever the agreement between the defendants and Stokes 
^was, it cannot be suggested that it in any way required them to involve 
themselves in litigation, possibly of a hopeless nature. 

Then it was urged that at any rate they ought not to have surrendered 
the two bank shares deposited with them. There is, I think, force in this con¬ 
tention. The Patels had deposited them as security for the fulfilment of their 
contract, and the circumstances under which they were surrendered to the 
grandmother have not been shown. The legal necessity for this surrender was 
not apparently sufficient to prevent the defendants insisting on retaining one 
share for their own expenses: and if they were entitled to do so I cannot see 
why they ware not equally entitled to keep the other two. The Patels had 
handed them over to them as security for the performance of their contract 
with the grandmother’s authority to transfer signed in blank, and it is doubtful 
whether she was legally entitled to have them back. In the absence of all 
evidence as to how Pestonji got the shares from her, I think the presumption 
is that the defendants were, at law, entitled to retain them, having obtained 
possession bond fide, and to' the extent of the value of these shares the 
purchasers were solvent. (Vide Contract Act, section 108.) To that extent, 
then, the plaintiff seems entitled to his remuneration of 5 per cent., not on the 
whole bargain, but on the portion of it which the defendants could have enforced 
against the purchasers. The value of these three shares may be set down at 
Bs. 3,900, us one of them was sold for Bs. 1,300. There will be a decree for 
plaintiff for Bs. 195. Both parties being equally responsible for the vagueness 
cf the contract, and neither party being, in my opinion, wholly right about it 
I make no order as to costa. 

Decree for plaintiff. 

Attorney for the Plaintiff ;—Mr. ilf. N. Sakhlalvala. 

Attorneys for the Defendants:—Messrs. Bicknell, Menvanji and Motilal.. 
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£849] CRIMINAL REVISION. 

The 2ard July, 1896. 

Pkbsbnt ; • 

Mb. Justice Parsons and Mr. Justice Ranadb. 

Imperatrix 

versus 

SadaBhiV Narayan Joshi.'*^ 

CHminal Procedure Code {.Act X oj 1882), Secs. 628, 497—Transfer of case — 
notice to accused — Bail—Order admitting to bail not 
revisable by District Sdagistrate — Practice. 

An order under fieolioD 5‘i8 of the Criminal Procedure Code (Act X of 1882) transferring 
a case for inquiry or trial from one Magistrate to aaotber ought not to be made without 
notice to the accused. 

An order admitting an accused parson to bail made by a Magistrate is not revisable by a 
District Magistrate. If the latter considers the order wrong, he can refer it to the Uigh Court. 
Application for revision under section 435 of the Code of Criminal Procedure 
(Act X of 1882). 

The petitioner was charfjed with theft of property in a dwelling-house, and 
was sent up by the police to the First Class Magistrate at Poona. An appli¬ 
cation was made to the Magistrate to release him on bail on the grounds (inter 
alia) that he was a'‘ man of a respsotable family, and a man of riches, and 
it was not possible that he would commit theft,” and also that the evidence 
would clearly exonerate him from the charge. The Magistrate under section 
497 of the Criminal Procedure Code (.\ct X of 1882) made an order admitting 
him to bail. 

This order being brought to the notice of the District Magistrate, he, 
without giving any notice to the accused, transferred the case from the Court 
of the First Class Magistrate to that of tAe City Magistrate, recording the 
following order ;— 

“ The District Magistrate is of opinion that the reasons given in the Magistrate First 
Glass's order, dated I8lh June 1896, under section 497, Criminal Procedure Code, do not 
justify ths release of the accused on bail, and that the Magistrate’s action shows a tendency 
to treat the accused with andne Icriency.” • 

The petitioner applied to* the High Court to set aside this order. 

Daji Abaji Khare and Vinaynk Vishnu Ranade, tor the Petitioner:—They 
referred to In the, matter of Ratanji Premjt, Cr. Ruling 32 of 1889; Imperatrix 
V. Mulubhai Bavaii, Cr. Ruling 21 of 1893. 

[590] Rao Saheb Vasudev J. Ktrtikar (Government Pleader), for the ' 
Crown :—The District Magistrate had authority to transfer the case at any 
stage under section 528 of the Code of Criminal Procedure (Act X of 1882). If 
the order is bad for want ot notice to the aceused, the District Magistrate 
should be directed to rehear the matter after giving notice, as was done in the 
case of Be Petition of Mahadu Sadashiv, Cr. Ruling 4 of 1892. 

Parsons, J.:—The District Magistrate transferred this case under section 
528 of the Cc^e of Criminal Procedure (Act X of 1882) from the Magistrate, 
First Class, to the Court of the City Magistrate for the following recorded 
reasons :—“ The District Magistrate is of opinion that the reasons given in the 

* Application for Bevision, No. 127 of 1896. 
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Magistrftte First Class’s order, dated ,18th Jane 189B, under section . 497, 
Criminal Procedure Code, do not justify the release of the accused on bail, and 
that the Magistrate's action shows a tendency to treat the accused with undue 
leniency.” We reverse the order of transfer because 

1. It was passed apparently ex proprio motu, and certainly without any 
notice being given to the accused, and it is, therefore, illegal: see In the matter 
o/ Ratanji Premji, Cr. Buling 32 of 1889; Impuratrix v. Mulubhai Bavaji, Cr. 
Baling 21 of 1893; In the matter of Teacotta Shekdar^ I. L. B., 8 Cal., 893. 

2. The discretionary power vested in a Magistrate by section 497 of the 
Code was not revisable by the District Magistrate. If the District Magistrate 
considered the order wrong, he could have referred it to this Court. He ought 
not to have made a transfer the mode of giving effect to his opinion that the 
order was wrong. 

It is a ground of transfer that a fair and impartial trial cannot be had in a 
Court, but no authority has been shown to us to the effect that a transfer is 
justified on the part of the Crown because the Magistrate’s action in exercising 
a jurisdiction vested in him by law, via., releasing an accused person on bail, 
shows a tendency to treat the accused with undue leniency. 

We may express a hope that Magistrates will be always lenient to accused 
persons, at any rate until they are convicted. 

Order reversed. 


MOTES. 

( S«e also (1904) 6 Bom. L. B., 856.] 


[881] FULL BENCH. 
APPELLATE CIVIL. 


The Ihtk Novtmber, 1896. 

Fresbnt; 

Sib C. F. Farran, Kt.. Chief .Iustiob, Mb. Jdsticb Banadb, 
Mb. Justice Fclxon and Mb. Justice Hoseino. 


Vasudeo Vishnu Manohar.(Original Defendant) Appellant 

versus 

Bamcbandra Vinayak Modak.(Original Plaintiff) Bespondent.* 

Hindu law — Adoption—Adoption by widow of a predeceased son of owner after 
the estate had vested in the daughters of the deceased owner—Assent of a 
. minor daughter in whom the estate had tested to the adoption—Rati¬ 
fication by the minor on attaining years of discretion—Adoption 
invalid—Aequiiscenee not equivalent to consent. 

On the death oi one Vit-hnu bia estate vested in bis two daughters, one of whom was a 
minor. Six mouths niter Vishbu’e death bis d<»ughtsr.in-law Savitri (widow of his pcede- 
bod) adopted the plaintiff. It was alleged that the daughters consented to the adoption. 

* Appeal Mo. 37 of 1696 under ihe Letters Patent. 
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Beld, that the adoption was invalid, as^ the minor daaghter could not give sueh a 
eonsent to it as would operate to divest her of her estate. 

Per FUtiTOM and UOSKINO, JJ.;—Subsequent assent to an adoption oannot give it 
validity if it was invalid when made. • 

Per BANADB, J.:—The adoption of the plaintiff was invalid for the double reason that 
Savitri had no power to adopt, as she was not the widow of the last male bolder, and the 
nearest heirs, the daughters of the deceased Vishiiu, wore not proved to have given their 
eonsent to the divesting of the estate which bad come to them by inheritance, in favour 
of Savitri or the plaintiff. 

Mere presence at the ceremony and the absence of any objection might imply an acquies- 
eenoe, but mere acqaiesconce is not equivalent to consent. 

Appeal under section 15 of the Amended Letters Patent against the decision of 
the Division Bench confirming the decree of T. Walker, Assistant Judge of 
Bat.)agiri. 

The plaintiff claimed to recover certain property which originally belong* 
ed to one Vishnu Modak, who died in 1874. He alleged that he had been 
validly adopted by Savitri, the widow of Vishnu’s predeceased son, and in 
virtue of that adoption be claimed the property. 

[852] The lActs appear from.the following table :— 

Vishnu, died 1874, 


I I I 

Vinayak, died 1873 Dwarki. Oodi, 

—Savitri adopted 
plaint’fi after 

Vishnu's death. • 

Vishnu at his death in 1874 left only two daughters, Dwarki and Godi (a 
minor), and a daughter-in-law, Savitri, the widow of his predeceased son 
Vinayak. The plaintiff was adopted by Savitri after Vishnu's death. 

The defendant pleaded- that the adoption w.ia invalid, having been made 
by an uutonsured widow without the uoo|eut of the other members of the 
family, and tliat the right to the property in suit had passed to, and was vested 
in, other persons prior to the plaintiff’s adoption. 

The Subordinate Judge rejected the claim. 

On appeal by the plaintiff, the Assistant Judge of Batnagiri found that 
the plaintiff was Vinayuk’s adopted son and succeeded both.to his property and 
to Vishnu’s. He, therefore, reversed the decree and allowed the claim. 

The defendant having preferred a second appeal, the High Court after 
hearing arguments send down the following issue for a finding :— 

" Is plaintiff the adopted son of Vinayak and entitled, as such, to inherit 
the property of Vishnu ?” 

The Judge (M P. Khareghat) found that the plaintiff was the adopted son 
of Vinayak and that he was entitled to inherit the property of Vishnu. He 
further held that the adoption took place with the consent of Dwarki and 
Godi, the latter of whom ratified her act after she attained majority. 

The above finding having been oertifisd, the o-!SO came on for argument 
before the Division Bench consisting of PahSONS and Gandy, JJ. 

DajiA. Khars, appeared for the Appellant (Defendant). 

Ganesh K. DeshmuJeh, appeared for the Rasp indent (Plaintiff). 

[683] Parsons, J.:—I accept the finding of the lower Court that Dwarki 
and Godi consented to the adoption. It is one of fact, and no illegality has 
been shown to justify interference. 
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As the widow had not attained puherty, tonsnre would not be required. 

The only other objection raised to the validity of the adoption rests on tha 
proposition that Savitri, as the widow of Vinayak, the predeceased son of 
Vishnu, had no powbr to adopt after the death of Vishnu and the vesting of 
the estate in Dwarki and 6odi. As, however, Dwarki and Godi consented ta 
the adoption and to the divesting of their inheritance, I consider that objection 
unsound. It is directly contrary to our recent decision in Babu Anaji v. 
Batnoji, I. L. B., 21 Bom., 3L9. As my colleague differs, the decree appealed 
from is confirmed under section 575 of the Code with costs. 

Candy, J.:—The question is whether plaintiff’s adoption was valid. In 
my opinion it was not. 

At Vishnu’s death the estate had vested by inheritanoe in Dwarki and 
Godi. Vinayak was not the last male holder. The adoption was not 
made by the widow of any previous holder. Vinayak was not a holder at alU 
" Under no other circumstances will an adoption made to one person devest 
the estate of any one who has taken that estate as heir of another person”— 
Mayne's Hindu Law, section 179, page 210 (5th Ed.). This is the principle on 
which the decision of this Court was given in Ktishnarav v. Shankarrav, I. L. B., 
17 Bom., 164, and in Shri Dharnidhar v. Ohtnto, 1. L. B., 20 Bom., 250. In 
Babu Anajt v. Batnoji, I. L. B., 21 Bom.,319,'a contrary decision would appear 
to have been given. In that case the learned Judges ruled that " for the 
purposes of inheritance the adoption may be considered as relating hack to the 
death of the adoptive father, diiealing all estates which have during the inter¬ 
mediate period become vested as it were conditionally in another. See Baje 
Vyankatrav v. Jayavantrav, 4 Bora. H. C. Bep., a. C. J., 191 ; Mayne’s Hindu 
Law, S. 171.” I cannot find the -words underlined in the case quoted. 
Mr. Mayne’s remarks in section 171 must be read with those in the subsequent 
paragraphs. 

ISS4] With regard to “ the assent of those capable of giving the validating 
absent ” it must he remembered that the need of the kinsmen’s sanction does 
not arise from their right in the property, but from their family relations to the 
widow (see the authorities collectjd at p. 123 of I. L. B., 15 Bom.). Here the 
assent of the two girls Dwarki and Godi would not confer validity on an adop> 
tion which was otherwise invalid. From the moment that Vishnu died, and 
bis estate was vested in his daughters, the right of his daughter-in-law, Savitri, to 
adopt for the purposes of inheritance was at an end. See judgment of Wbst.J., 
in Keshav v. Oovind, I. L. B., 9 Bom., 94, and Shri iJharnidhar v. Chinto 
quoted abo''e. What would have been the position of the parties had Savitri 
^C'pted plaintiff before Vishnu’s death and with his assent as head of the 
family, it is unnecessary to enquire. 1 cannot hold the adoption of the plaintiff 
to be valid without going contrary to the decisions in Krishnarav v. Shankarrav, 
I. L. B., 17 Bom., 164, and Shri Dharniaharv. Chinto, I. L. B., 20 Bom., 250, 
and the numerous authoritie.s quoted in those two oases. As my learned 
colleague holds that the adoption was valid, and would accordingly confirm the 
decree of the Lower Appellate Court, that decree will stand. 

The Judges having thus differed, and the decree of the Assistant Judge having been 
confirmed under section 575 of the Civil Procedure Code (Act XIV of 1882), the defendant 
appealed under section lb of the Amended Letters Patent. 

Doji A. Khare, for the Appellant (Defendant):—The adoption was invalid 
ah initio, because the authority of Vinayak’s widow to adopt came to an end 
after Vishnu’s death, and the daughters could not by their consent give authority 
to adopt. After Vishnu’s death the estate vested in his daughters, and when 
the estate vests in another person, the power of a widow to adopt comes to 
an f nd. 
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Oanesh K. Deshmukh for the Beupondent (Plaintiff}The finding of the 
Judge as to the consent of Dwarki andModi to our adoption is a finding of fact. 
Godi was at the time of the adoption a minor, bat she never disputed the 
adoption after attaining majority. Estoppel applies ta minors. An estate 
[658] although vested can be divested in three ways. See Mayne’s Hindu 
Law, para. 179. 

The cases referred to in the following judgments were cited and diacnssed 
daring the argument. 

FaPran, C. J. : —1 am of opinion that the adoption of the plaintiff by 
Savitri in this case was invalid upon the ground that Godi, in whom jointly 
with Dwarki the estate was vested, was a minor at its date and could not for 
that reason give such a consent to it as would operate to divest her of her 
estate or as a waiver of it in favour of the hoy adopted by Savitri. Such a 
oonseat, whatever view of the law upon this subject may be taken, was, I 
think, clearly necessary to validate the adoption. The Acting District Judge 
was of opinion that though Godi could not by reason of her minority validly 
consent to the adoption, yet she subsequently ratified it by her conduct ; but 
the adoption must, in my opinion, have been either valid or invalid at the 
time when it took place, and its validity cannot depend upon the subsequent 
action of Godi Cosee West and Bilhler, page 1099. 

In this view it becomes unnecessary for me to express an opinion in this 
appeal between the conflicting views, which the learned Judges in the Division 
Court expressed, upon the effect which the consent of the person, in whom 
the estate is vested in the case of a divided family, has in validating what 
would otherwise be an invalid adoption, or as to whether the case of Balm 
Anaji v. Hatnoji, 1. L. B., 21 Bom., 319, following Hupchand v. Rakhmabal, 
8 Bom. H. C. Bep., 114, a. c. J., was rightly decided. When that decision 
was arrived at, the case of Annammah v. Mabbti, 8 Mad. H. C. Bep., 108, was 
not brought to our notice, nor was I aware of the dictum, of the Court in Shri 
Dharnidhar v. Ghinto, I. L B., 20 Bom., 250. I shall, therefore, feel at liberty 
to consider the principle of that decision when it again arises and calls for 
determination. 1 cannot, however, as at present advised, bring myself to 
consider that the question involved in it has been impliedly decided 'by the 
Privy C'^uncil, or that the decision in Babu Anajt v. lialnojt {supta) is at 
variance with any judgment of their Lordships. So far as I am aware, their 
[886] Lordships have not considered or expressed an opinion upon the 
question: see Rally Prosonno v. Goeool Chunder, 1. L. B., 2 Cal., 295 at p. 307. 
The result, however, is that in my opinion the appeal in this case should be 
allowed, the decree of the Lower Appellate Court reversed, and the plaintiff's 
suit dismissed with costs throughout on the plaintiff. 

Ranade, J.:— 1 agree with Mr. Justice Candy in holding that the adoption 
of the respondent plaintiff' is invalid for the double reason that Savitri had no 
power to adopt, as she was not the widow of the last male holder, and the 
nearest heirs, the daughters of the deceased Vishnu, are not proved to have 
given their consent to the divesting of the estate which had come to them by 
inheritance in favour of Savitri or the respondent. Savitri, as the widow of 
a predeceased son of Vishnu, had no right to the^ property of Vishnu, which 
devolved on Vishnu's daughters as his only heirs At the time when the 
adoption took place six months after Vishnu's death, his property had become 
vested in bis daughters as his sole heirs, and Savitri had only a right to main¬ 
tenance. Her adoption of the respondent-plaintiff could not, therefore, confer 
on the plaintiff any right to the property of the last male holder. The 
principle of this decision was laid down by their Lordships of the Privy 
Council in MussumeU Bhoobun Moyee Debia v. Ram Kishore, 10 M. I. A., 279, and 
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bas been affirmed by tbeir Lordships ia Padmakumari Debt v. Court of Wards, 
I. L. R., 8 CnI., 302, and Thayammal Venkatnrama, 1. L. B., 10 Mad., 206. 
Tbe Madras High Court followed this same principle in Annammah v. Mabbu, 
8 Mad. H. C. Rep,, 108. In our own Fresideney, this same view has been 
given effect to by a series of rulings commencing with Bupohand v. Bakhmabdi, 
8 Bom. H. C. Rep., 114, A. c. J ; Bamji v. Ghawau, I. L. R., 6 Bom., 498; 
Eeshav v. Oovind, 1. L. R, 9 Bom., 94 ; Chandra v. Oojnrabai, I. L. H., 14 Bom., 
463; Rrishnarao v. ^thankarrav, I. L. R., 17 Bom., 164. 

The facts of the case reported in Oayabai v. Shridharacharya , P. J. tor 
1681. p. 145, are exactly in point, for there, as here, it was held that if tbe 
[887] last male holder was separated from his brothers, his daughters would 
succeed as heirs, and the widow of a predeceased son of the last male bolder 
could not make a valid adoption without the consent of the daughters 

This brings us to the consideration of the second question, whether the 
daughters Dwarki and Godi gave tbeir consent in the present case. One ol 
tbe daughters was only twelve years old, and the other twenty-five, and they 
were present on the occasion of tbe adoption. Tbe Court of First Instance held 
that such presence would not amount to consent. Tbe lower Court oi appeal 
at first refused to go into this question, as the original defendants were strangers, 
and did not claim under any of the alleged behrs. On remand from this Court, 
it inquired into this issue, and found that though tbeir consent was never 
personally taken at any time, yet as they did not object at any time, and are 
shown to have taken part in the ceremony, this was proof of their substantial 
consent to the adoption. The District Judge has relied chiefly on the authority 
of the ruling in Bupohand v. Bakhmabat. 8 Bom. H. C. Rep., 114, A. 0. J., 
where consent was held to be proved. The party giving her consent was a 
major, and had herself taken part in celebrating and proclaiming the adoption. 
This can hardly he asserted of the two daughters in the present case, one of 
whom was admittedly a child twelve years old. Mere presence at the ceremony, 
and tbe absence of any objection, might imply an acquiescence, but it has 
been ruled that mere acquiescence is not equivalent to consent— Bamamani 
Ammal v. Kulanthai Natehear, 14 M. I. A., 346, and Bungaimu v. Atohama, 
4 M. I. A., 1. 

Under these circumstances the finding of the lower Court of appeal, that 
tbe daughters must be held to have consented, cannot bo accepted as a binding 
adjudication of fact. On the whole, I feel satisfied that the adoption in this 
case was void for want of legal power in the adoptive mother Savitri to make 
a valid adoption, and that this defect was not cuyed by the consent of the real 
heirs. 

Fulton, J.:—As Godi was only twelve at tbe time of the adoption she 
was, I think, incompetent to give an assent thereto such [368] as to satisfy 
the requirements of justice alluded to in Mr. Justice Mblvill’s judgment in 
Bupohand v. Bakhmabat. 8 Bom. H. C. Rep., at p. 119, A. C. J. The adoption, 
therefore, cannot be upheld having regard to the decision in Oayabai v. 
Shridharacharya, P. J. for 1881, p. 145, for there seems no authority for holding 
that subsequent assent can give validity to an adoption which was not vd;id 
when made. It is unneceskary, then, to discuss the question whether, after 
the estate bas passed by inheritance to a daughter or other heir of the last 
male holder, the widow of a predeceased co-parcener can adopt to her husbapd 
with the assent of the heir in whom tbe estate has vested. 

I think, therefore, the decrees of tbe Assistant Judge and the Division 
Bench must be reversed and the claim rejected with costs on plaintiff 
throughout. 
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Hofkintfi :—I agree in holding the adoption invalid on the grounds that 
Godi being at the time only twelve yeVs of age was unable to, give eueb an 
assent as would bind her, and that the adoption being ah initio invalid could 
not be made valid by any subsequent ratification by Godi on attaining years 
of discretion. 

Accordingly I concur in reversing the decree of the Division Bench. 

Decree reversed. 


MOTES. 

{ The power to adopt, however derived, ir at an end once for all, (and is not BnbBeqnentl> 
revived) by the estate having vested in a difierent heir than the adopting widow; (1908) 88 
Had , 298 ; see also (1905) 29 Bom., 410 ; (1905) 29 Bom., 400; (1914) 38 Bom., 724, as regards 
the effect of consent in such oases.] 
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FULL BENCH. 


APPELLATE CIVIL. 

The 24th November, 1896. 

Present : 

Sib C. F. Farbvn, Et., Chief Justice, Mr. .Iusticb Parsons, Mr. Justice 
Ranade, Mr. Justice Fulton and Mb. Justice Hoskino. 

Bamcbandra Bhagavan.(Original Defendant) Appellant 

versus 

Mulji Nanabhai.(Original Plaintiff) Respondent. * 


ffindu law — Widow — .Adoption — Motive—Inquiry as to motives in 
. making adoption irrelevant. 

BM by a Fall Bench (HoSKINO, J., diRscnting) that in the Bombay Presidency, a 
widow ha.ing the power to adopt, and a religious benefit being caused to her [889] deceased 
husband by the adoption, any discussion of her motives in making tbc adoption is irrelevant, 

BECOND appeal from the decision of Gilmour McCorkell, District Judge of 
Ahmedabad, confirming the decree of Khan Saheb Nowroji Byramji, Subor¬ 
dinate Judge of Umreth. 

Suit by a reversioner to set aside an adoption alleged to be made by a 
widow from improper motives, and to recover possession of property. 

The plaintiff was the nearest reversionary heir of one Bhagavanbhai 
Naranji who died in the year 1836. Bhagavnnbhai left a widow Bai Harkore 
and a minor son Motilal, the latter of whom died in 1839 while still a minor. 
Shortly after Motilal’s death the widow Bai Harkore quarrelled with the plaintiff 
and gave the management of her affairs to her own relatives. Litigation took 
place between her and the plaintiff in which the plaintiff was successful. In 
March 1888, she adopted the defendant and on the •2th July 1888, she died. 

In March 1894, the plaintiff filed this suit against the defendant to set 
aside his adoption and to recover the property to which he had succeeded on 
Bai Harkore’s death. The ground on which the plaintiff sought to invalidate 
the adoption was that " it was made maliciously, wrongfully and in anger with 

* Second Appeal, Mo. 278 of 1896. 


919 





I.L.R. 92 Bom. 960 


BAMOHAMDBA BHAGAVAN V. 


the intent to iojare the rights of the plaintiff and to deprive him of his lawfnl 
inheritance." ' 

The Subordinate Judge allowed the claim, holding that the adoption had 
been made from improper motives. 

On appeal by the defendant the Judge confirmed the decree. 

The defendant having preferred a second appeal to the High Court, it 
came on for hearing before a Division Bench consisting of Fabban, C. J., and 
Fabsons, J., who referred the matter to a Full Bench. The following is the 
referring judgment 

Farrau, C. J. :—The plaintiff, as the next reversionary heir of Bhagvan- 
bhai and of his infant son Motilal after the death of Bai Harkore, widow of 
Bhagvanbhai, sued to recover possession of a house and room atUmreth from 
the defendant Ramchandra, [860] the adopted son of Bai Harkore, and to have 
the adoption of the latter declared invalid and set aside. 

Bai Harkore died on the 12tb July 1888. The suit was brought on the 
3rd March 1894. The adopted son had thus been nearly six years in possession 
ef the property after the death of Bai Harkore and daring that time had been 
recognised by the caste as the son of Bhagvanbhai. 

There was no ground for disputing the fdetum of the adoption, or that the 
requisite ceremonies to give it full efficacy had been performed, and both the 
lower Courts have so found. The ground on which the plaintiff sought to 
invalidate the adoption was that “ it was made maliciously, wrongfully, and in 
anger with the intent to injure the rights of the plaintiff and to deprive him of 
bis lawful inheritance." It haslio be determined, in second appeal, whether 
the plaintiff is entitled to set aside the’adoption and to recover the property. 


The Subordinate Judge found the following facts which the District Judge 
has adopted as the basis of his judgment. Bhagvanbhai died in the year 1836, 
leaving his widow Bai Harkore and a minor son Motilal, who died still a minor 
' about three years after his father. Soon after Motilal’s death Bai Harkore 
became on unfriendly terms with the plaintiff, her husband's cousin and the 
next heir Pranshankar. Bai HarlSore's affairs were thenceforth 'managed by 
her relations Surajram Sanmukh and Ganpat Sanmukh, the defendant’s natural 
father and uncle respectively, both of whom resided with her. On the 24th of 
October 1873, Bai Harkore executed a mortgage in favour of Sanmukh, and on 
the 24th August 1875, she made a will in favour of Surajram and Ganpat. 
The plaintiff and Pih.n3hankar filed a suit in 1876 to have the mortgage and will 
declared invalid and not binding on the reversionary heirs of Bhagavanbhai. 
Tho plaintiff obtained a decree in that suit in their favour. It was confirmed, 
in second appeal, on the Slat January 1881. 

On the 5th March 1888, Bai Harkore adopted the defendant Ramchandra, 
the son of Surajram. A distant relative of Bhagavanbhai and Bevashankor, 
the son of Pranshankar, were present at ttie adoption, and the latter signed the 
deed of adoption. The [561] Subordinate Judge thinks that he could not have 
understood the full significance of bis action. There were sons of other cousins 
of Bhagavanbhai from amongst whom Bai Harkore could have adopted a son. 
Bai Harkore died about four months after the adoption. She was a very old 
woman and infirm, but mentally capable of adopting a son. From these facts the 
Subordinate Judge drew the conclusion which hestates in the following words:- • 

It is, therefore, proved beyond a shadow of a doubt that Bai Harkore had owed an 


unquenchable grudge against the plaintiff since 18S9 until she died, that she was all this 
time under the influence of her own relatives, who were impeonnious, who attended upon her 
and nursed her, and who were maintained by her, and her sole aim in the latter part of her 
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old age was to reward and benefit her own relativee, and that on her previous 4ttempts to¬ 
wards that having failed, she took a boy of tbeii^own family in adoption only four months 
before she died in fnrtherande of her original motive. • • • ^^e plaintiff must be, there¬ 

fore, held to have snooeeded on clear evidence in discharging the heavy burden which lay on 
him in proving that the adoption in question was made with the sole object of benefiting her 
own relatives and defeating the interest of the plaintiff, and that she was not inspired in the 
performance of the act by the sense of the paramount religious duty of benefiting her 
husband's soul. ” 

On the issues he found that the delendant’s adoption was invalidated by 
reason of its having been made maliciously and in anger. The District .fudge 
in appeal laid down only one issue —“ Is it proved that the adoption of' the 
defendant was made capriciously and maliciously”—which he found in the 
affirmative. It considerably detracts from the value of his finding that he has 
assumed as tlie basis of it that there was no religious necessity for Bat Har- 
kore's adopting a son. Uo says : “ Bai Harkore’s husband died in A. D. 1836. 
He left a minor son, who was competent to perform all the religious ceremonies 
connected with the obsequies of his deceased father. No religious necessity can 
be shown why Bai Harkore should at any time after her husband's death adopt 
a son to him.” This undoubtedly Y'^ould have been so if the son had reached 
majority and acquired full ceremonial competency, but as he did not acquire 
this competency the religious duty of Bai Harkore to adopt a son still we think 
continued. This is indeed one of the principal grounds upon which the widow 
of a husband who has left a son who dies [562] subsequently without heirs in 
the lifetime of the widow is allowed to adopt to her husband —Gavdappa v. 
Gtrimallappa, 1. L. B., 19 Bom., p. 331 at p. 337. The finding, however, 
remains, and the important question which* it raises calls for determination. 

We agree with the view taken in Mahableshvar v.« Dargabai, ante p. 199, 
that notwithstanding that this Court has in several cases assumed that the 
Courts are at liberty to consider the motives of a widow in making an adoption, 
there has been no decision upon the point and the question is still open. We 
ourselves inclioa to the opinion that it ought be held that the presumption 
that a widow has acted from a due sense of lior religious duty where such exists 
ought to bu deemed an irrebuttable presumption. It appears to us to be most 
dangerous to allow the right to property to depend upon the view which Civil 
Courts may take of the motives which operate upon the mind of a Hindu lady 
making an adoption. From the same facts* different Courts may and often do 
draw the most opposite inferences. In the present case the facts which we 
have set out might load rather £o the inference that the adopting mother selected 
the boy to be adopted on account of her affection towards the family from 
which she chose him than to the conclusion that she adopted him out of a 
feeling of ill-will towards the plaintiff, the evidence of which is drawn from a 
written statement affirmed by her about seven years before the adoption, which 
rather shows that she considered the plaintiff to be unfriendly to her than that 
she was at enmity with him. That the lady had nob her religious duty in view 
there can be no positive proof. 

The question is so import int having regard to the frequency with which 
it has of late arisen, and the contrary view to that to v^aich our opinion inclines 
has been so frequently assumed in the judgments of this Court, that we consider 
that the matter ought to be considered by a Full Bench. 

We, therefore, refer to a Full Bench the following questions :— 

1. Whether (in this Presidency) in the case of a widow having the power 
to adopt and a religious benefit being caused to her [668] deceased husband by 
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the adoption, any disoussion of the adopting widow’s motives in making the 
adoption is not irrelevant ? ' 

2. Whether if such an adoption oan be referred to proper religious motives, 
the Courts ought not to presume that the widow performed the oeremooy of 
adoption from such motives? 

The reference was argued before a Full Bench consisting of FarbaN, G. J., 
and Parsons, Banadb, Fulton and Hoskino, JJ. 

Gokuldat R. Parekh, for the Appellant (Defendant):—The Court cannot 
inquire into the motives of a widow in making an adoption. In all oases of 
adoption, the husband receives the spiritual benefit of the adoption and, there* 
fore, the question of motive is immaterial. The text books have nowhere laid 
down that an adoption should be held illegal, because the motive of the widow 
in making the adoption was improper. Unless a widow is specially prohibited 
from making an adoption, she has the right to adopt in this Presidency. Byadop* 
tion as by marriage a person not born in the family is brought into it. A marriage 
cannot be set aside, or held invalid, because of the motives of the parents 
of the bride or bridegroom. So neither can an adoption. It would be impossible 
to ascertain the motives of an adopting widow. It would be dangerous to make 
the validity of an adoption depend upon such considerations— Mahableahvar v. 
Durgabai, ante p. 199; Bhimnwa v. Sangaioa, ante p. 206 ; Patel Vandranan 
V. Patel idanilal, I. L. B., 15 Bom., 565. 

Oovardhanram M. Tripathi, for the Bespondent (Plaintiff):—The questioa 
raised in this case has never been considered by the Courts. It was incident¬ 
ally raised in The Collector of Madura v. Moottoo Bamlinga, 12 M. I. App., 
397. No doubt where kinsmen consent to an adoption, the motives of the 
widow in adopting need not be coPsidered. But a widow may not act from 
mere caprice or from other improper motive. For instance she should not adopt 
a mere stranger if a boy in the husband's family is available for adoption. A 
widow can adopt a stranger only when there is no kinsman availHble—West 
and Biihler, pp. 974,975, 1018 to 1022; Mandlik's Hindu Law, p. 57 ; Bhagu- 
bai V. KaU) [684] Venkaji, P. J., 1875, p. 45; Bakhmabai v. Badhabai, 5 Bom. 
H. G. Bep., A. C J., 181; NarUyan Babaji v. Bana Manohar', 7 Bom. H. G. 
Bep., 153 at p. 172; Bupchand v. Bokhmnhai, 8 Bom. H. C. Bep., A. C. J., 114; 
Bhagvandas v. Bajmal, 10 Bom. H. C. Bep., 241 at p 257; Mahahleahvar Fondba 
V. Durgabai, ante, p, 199; Hamji v. Ghamau, I. L, B., 6 Boro,, 498; Pithoba v. 
Bapu, I, L, B., 15 Bom,, 110; Patel Vandravan v, Paiel Manilal, I. L. B., 15 
Bom., p. 578. « 

Farran, C. J.:— I have had an opportunity of reading the several judgments 
which my learned colleagues are about to deliver, and I agree with the majority 
of them that the first question referred for our opinion should be answered in 
tbe affirmative. I adhere to the view expressed in Mahableshvar v. Durgabai^ 
ante p. 199, that the Judicial Committee of the Privy Council has left the 
question open in Bajah Vellanki Venkata v, VenkcUa Bama, L. B., 4 I. A., 1 at 
p. 14, and consider that it is incumbent upon us now to solve it for this Presi* 
dency. After the best consideration which I have been able to give to the question, 
and it has occasioned me much thought, I have come to the conclusion above 
expressed. 

The doubt which I have mainly felt is whether in so deciding we are not 
running counter to an assumption so long and consistently made in the judg¬ 
ments of this Court as to have become an integral part of the law which wears 
called upon to administer. That doubt is, however, considerably lessened, if 
not entirely removed, by a consideration of the circumstance referred to in the 
judgment of my learned colleague Mr. Justice Fulton that in no case (for Ido 
=1 
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not consider BhoQubai v. KaU> Venkaji, F.J., 1875, p. 45. to be an exception) has 
an adoption made by a widow been succaisfully impeached in this Court on the 
ground of its having been made capriciously and from a corrupt oiotive. The 
^urt has, it appears to me, felt that the ascertainment of the e^act motives which 
actuate a Hindu lady in making an adoption is beyond its ken, and being, there¬ 
fore, unable to find in the affirmative on the issue as to caprice, has always been 
compelled to affirm the validity of adoptions assailed on that ground. When we 
turn to the case of Bakhmnbai v. liadhabai, 5 Bom. H. G. Bep., a. C. J., 181, the 
jndg-[868]ment in which forms the basis upon which the above assumption 
is founded, we see that neither in the texts nor in the answers of the Shastris 
nor in the judicial precedents upon which that judgment rests is it suggested 
that it is the duty of the Court to inquire into blie motives which actuate a 
Hindu lady when she adopts a son to continue the line of her husband in a 
divided family. The assumption made in the judgment, that such a duty 
devolves upon the Courts, rests entirely upon the oft-quoted passage in the 
judgment of the Privy (Council in the Hamnad- case which their Lordships have 
commented on and explained in Rajah Vellanki v. Venkata Rama, and, but for 
the passage, presumably would not have found its way into it. Under these 
circumstances I feel that we ought not to treat that assumption as law binding 
upon the Court, f’or the rest I cqpcur in the judgments which my colleagues 
who agree with me are about to deliver and generally for the reasons given by 
them, to which I feel that I cannot usefully add anything. To hold otherwise 
would, I think, in effect be to substitute in this Presidency the approval of the 
Court of an adoption, for the assent of kinsmen required in the Madras 
Presidency to its validity, for which, I think, no warrant exists. 

Parsons, J. :—I answer the first question in the affirmative. In the case 
of Sri Haghunadha v. >Srt Brozo Kishoro, L. B., 3 I..A„ 154 at p. 193, their 
Lordships of the Privy Council say: " It is impossible not to see that there 
are grave social objections to making the succession of property—and it may 
be in the case of collateral succession...the rights of parties in actual possession 
—dependent on the caprice of a woman subject to all the pernicious influences 
which interested advisers are too apt in India So exert over women possessed of, 
or capable of exercising dominion over, property. It seems, therefore, to be 
the duty of the Courts to keep the power (of adopting) strictly within the limits 
which the law has assigned to it." We have, therefore, to see how far the law 
has limited the power of a widow in a divided family to adopt. The case of a 
widow who has the express permission of her husband to%dopt presents no 
difficulty. The case above [566] cited is an authority showing that she can 
adopt whomsoever she pleases from among those capable hy Hindu law of being 
adopted. In cases where there is no express permission given to adopt, but 
no actual prohibition or restriction of the exercise of the right placed on 
it by the husband, tbe law as laid down by the Courts on this aide of 
India (differing no doubt from that in force elsewhere) is that she may 
adopt whomsoever she chooses and that she does not need to obtain the 
assent of her husband’s kinsmen to her adoption; but the .ludges have 
added a proviso that the act of adoption must be done by her in the proper 
and bond fide performance of a religious duty and neither capriciously nor from 
a corrupt motive. It is the use of these last words which has caused tbe 
present reference. Granting the truth of the saying as a precept of morality, 
the point is. Are tbe Courts to be the judges of her motives? I think not, and 
I can find no authority for tbe proposition that a Court can ever question the 
motives of a person who does an act that he has an absolute right to do. The 
power of a widow to adopt at all must be ascribed to the fact that her husband 
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has either expressly or impliedly allowed her to adopt. If he has oot exeroised 
his right either of prohibition or refstricbion, then it seems to me to follow 
necessarily that she is left free and unfettered to exercise her own ohoioe in 
the matter. I o^n make no difference between permisson by express terms 
and permission by implication; in either case there is permission and the result 
is the BAme. Whenever the widow has this power to adopt, any enquiry into 
her motives must be irrelevant, for her action is that of a person who does 
what she has the right to do. Where, however, she has not this full power, but 
is obliged to obtain the consent of other persons to her action, the case seems 
to me to be very different. Even in such a case, however, I conceive, motives 
would be quite irrelevant if the consent of all the persons whose consent was 
requisite had been obtained. The point only arises where the consent of some 
has been obtained, and the question is whether that consent is binding on the 
others. In such a case the Privy Council say: " There should be such 

evidence of the assent of kinsmen as snlfioes to show that the act is done by 
the widow in the proper and bond fide performance of a religious duty and 
[567] neither capriciously nor from a corrupt motive,” and again “there 
should be such proof of assent cn the part of the sapindas as should be sufficient 
to support the inference that the adoption was made by the widow, not from 
capricious or corrupt motives, or in order tq defeat the interest of this and that 
sapinda, but upon a fair consideration by what may be called a family council, 
of the expediency of substituting an heir by adoption to the deceased husband ” 
—Hajah Vellanki v. Venkata Bama, L B., 4 T. A., at p. 14. These rulings can 
only apply to the case of an adoption by a widow who is obliged to obtain the 
assent of her husband’s kinsmen, but who has obtained the assent of some one 
or more and not of all of them. In such a case the motives of the assenting 
kinsman or kinsmen would be relevant and, if fraudulent, would invalidate the 
adoption. See Karunahfihi Ganesa v. Qopala Batnamaiyar, L. B., 7 I. A„ 173. 
They cannot be applicable to the case where no consent of kinsmen is required, 
and where no family council need be called or consulted. I think, therefore, 
that the learned Judges of this Court wrongly applied the language of the Privy 
Council in the Bamnad case to the case of a widow who had in herself full and 
free power to adopt. 1 think in the latter case her motives in adopting are 
wholly irrelevant, as irrelevant, in fact, as they would be if the Courts were 
enquiring into a will disposing of her property made by her under a right 
vested in her. 

Raoade, J. . —My reply to both the questions is in the affirmative. The 
widow of a separated householder, who adopts, a son to continue the line of 
her husband, performs this act under an express or implied authority from her 
husband, and presumably her exercise of this right, independently of the 
wishes of reversionary heirs, must be as free as if the husband himself effected 
the adoption. It was, however, contended by Mr. Goverdhanram that this 
analogy did not hold good, inasmuch as the widow’s power of alienation by will 
or by gi/t infer vivos is subjected to restrictions, which find no place in respect 
of the powers of disposal enjoyed by her husband. This circumstance, however, 
is due to the limited nature of her interest as a Hindu widow for purposes of 
enjoyment. When she disposes of the [568] estate to satisfy her husband's 
debts or other necessary purposes, her power of alienation is admittedly not 
subject to similar restrictions, and it is this last analogy which must regulate 
the freedom of her choice when she adopts a son to her husband. 

This freedom of choice, moreover, follows as a necessary consequence 
from the fact that, in Western India, the necessity of express authority 
from the husband, or of the assent of kindred is not recognized as essential. 
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The principal -^Collector of Madwa v. Moottoo Bamalingat 12 M. 1. A., 
397,—in which their Lordships of the Prtvy Coanoil laid down that the widow's 
choice must not he influenced by capricious or corrupt motives, came from 
the province of Madras, where the restrictions on the vt;^dow's choice are 
more strictly enforced. The remarks of their Lordships in the Bamnad case no 
doubt BUfjgested the observations to the same effect first noade in Bakhmabai v. 
Badhabat, 5 Bom. H. C. Bep., 181, and subsequently alluded to in bhagubai 
V. Kolo Venkaji, P. J. for 1875, p. 45; Bamii v Ohamau, I. L. B., 6 Bom., 498; 
Bupehand v. Bakhmabai, 8 Bom. II. C. Bep., 114, a. g. j. ; Eeshav v. Govind, 
1. L. B., 9 Bom., 94. Following, however, the observations made by their 
Lordships in more recent judgments -Srt Baghunada v. Sri Urozo Kiihoro, 
L. B., 3 I. A., 164, and Bajdh Vellanki v. Venkata Rama, L. B., 4 I. A., 1,— 
in which they have stated that their remarks in the Bamnad case were not 
intended to justify an inquiry into the widow’s motives to sen if she was moved 
by caprice in making her choice, this Court has in Patel Vandravan v. Patel 
Manilal, 1. L. B.. 16 Bom., 565, ruled that when the motives were mixed, the 
presumption was very strong in favour of the widow having acted from a sense 
of religious duty and this view has been further given effect to in bhimawa v. 
Sangawa, ante p. 206, and ahablcshtar v. Durgahai, ante p. 199, where 
improper motives were sought to be established by proof of alleged ill-will or 
personal advantage. These decisions virtually leave hut little scope for an 
investigation into the motives which may possibly influence the widow to 
effect an adoption. 

[569] It may be, moreover, observed that the person who suflers most by 
an adoption is the widow herself, for she becomes thenceforward only a member 
of the family entitled to receive maintenance from the adopted son. It is not 
likely that she would wantonly or capriciously run such a risk to spite her 
reversioners. Caprice in the matter of adoption can have reference only to the 
choice of strangers, and the time when this choice may be made. It has, 
however, been frequently ruled that the adoption of au asogotra stranger in 
preference to nearer sagotra relations is not prohibited by the Hindu law, and 
this rule has tfeen laid down both for Brahinitis and Sudras— Dharma v. Ram~ 
krtshna, I. L. B., 10 Bom., 80; Raje Vyankatrav v. Jayavantrav, 4 Bom. H. 
C. Bep., 191, A.C.J. ; Lakshmappa v. Ramava, 12 Bom. H. C. Bop., 3fi4. Their 
Lordships of the Privy Council have also ruled that the injunction to adopt 
the nearest kinsman has only a moral obligation, being directory and not 
mandatory— Srimati Uma Deyi v. Gokoolanund Das, L. E.,.51, A., 40 ; jB/iyah 
Ram Singh v. Bhyah Ugur Singh, 13 M. I. A . 373. 

As regards the delay in making the choice, the postponement of the adop¬ 
tion for twenty-five or thirty years was held not to lie an index of a capricious 
choice—Omoica V. Bhimaji, I. L B., 9 Bom., 58. 

On the whole, therefore, both on grounds of analogy and principle, it seems 
to me that, in Western India, in the case of a widow of a separated Hindu, 
adopting a son to continue the line of her husband, any discussion of the 
adopting widow’s motives, is irrelevant, and that, if the act can be referred to 
proper religious motives, the Courts ought to presume that she was influenced 
by these motives and not by caprice. 

Fnlton, J.'—The question " whether in this Presidency in the case of a 
widow having the povver to adopt and a religious benefit being caused to her 
deceased husband by the adoption any discussion of her motives in making 
the adoption is not irrelevant " is one which involves considerations of some 
difficulty. 
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In the Bamnad ease, 12 M. 1. A. 397. their Lordships of the Privy Ooanoil 
in dealing with an adoption guverne'd by the law of Southern [570] India, 
after pointing out that in an undivided family the assent of the father-in-law or. 
in default of him. of all the brothers would be required to supply the want of 
positive authority from the deceased for an adoption by his widow, oontinned 
as follows:— 

" Where, however, as in the present case, the widow has taken by 
inheritance the separate estate of her husband there is a greater difficulty 
in laying down a rule. The power to adopt when not actually given by the 
husband can only be exercised when a foundation for it is laid in the 
otherwise neglected observance of religious duty as understood by Hindus. 
Their Lordships do not think there is any ground for saying that the con¬ 
sent of every kinsman, however remote, is essential. The assent of kinsmen 
seems to be required by reason of the presumed incapacity of women for in¬ 
dependence rather than the necessity of procuring the consent of all those whose 
possible and reversionary interest in the estate would be defeated by the adoption. 
In such a case, therefore, their Lordships think that the consent of the father- 
in-law, whom the law points as the natural guardian and venerable protector 
of the widow, would be sufficient. It is not easy to lay down an indexible 
rule for the case in which no father-in-law is in existence. Every such case 
most depend on the circumstances of the family. All that can ha said is that 
there should be such evidence of the assent of kinsmen as suffices to show that 
the act is done by the widow in the proper and bond fide performance of a 
religions dutv and neither capriciously nor from a corrupt motive." 

In Rakhmabai v, Badhabai, 5 Bom. H. G. Bep., at p. 191, A. G. J., 
in which the judgment of this Court was delivered by Sir B. COUGH very 
soon after the decision of the Bamnad case, his Lordship remarked as 
follows:—" Upon the review which we have made of the authorities applicable 
in this part of India we are of opinion that, in the Maratha country wherein 
the property in question in this suit is situate, a Hindu widow may without 
the permission of her husband and without the consent of his kindred adopt a 
son to him if the act is done by her in the proper and bond fide performance 
of a religious duty and neither capriciously nor from a corrupt motive." 

[571] In Harayan Babuji v. Nana Manohar, 7 Bom. H. G. Bep., at p, 172, 
Chief Justice Westropp referred to this passage in Bakhmabai v. Badhabai, 
but added, *' How this may be, it is unnecessary for us now to express 
any opinion." 

In Bupehand v. Bakhmabai, 8 Bom, H. G. Bep., at pp. 119-120, 
Mr. Justice MblvilIi in referring to the same case said ; " The decision in Hakh- 
mnbai v. Badhabai and the authorities on which it is based may be accepted 
without hesitation as showing that in the Maratha country a wid)W in whom 
the estate is vested m iy show by other evidence than the assent of a responsible 
kinsman that (to use the. words adopted by the learned Judges from the decision 
of the Privy Council above referred to) the act of adoption was done by her in 
the proper and bond fide performance of a religious duty and neither capriciously 
nor from a corrupt motive." 

In Bhagvandas v. Bajmal, 10 Bom. H. G. Bep., at p. 257, Chief Justice 
Westropp said : ** It has even been held here that the consent of the kinsmen 
of the husband is not essential to adoption by a widow if the act be done in 
the bond fide performance of a religious duty and neither capriciously nor from 
a corrupt motive." 

The next case in order of time which it is necessary to notice is Bhagubai 
V, Kalo Venkagi, F. J., 1875, p. 45, which is of importance as it is the only case 
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to which we have been referred in which apparently an adoption wag gnooegg' 
fully attacked in this Court on the ground under consideration. But tbig case 
ig not a satisfactory precedent to rely on, for the reasons on which tbe Court 
acted are not very clearly stated and, though their Lordships held that tbe 
validity of the adoption set up was not proved in that proceeding, they intimated 
that it was not to be understood that tliey pronounced definitely against it if it 
should come into question in a regular suit. 

In Ramji v. Qhamau, 1. L B., 6 Bom., at p. 500, Chief Justice Westbopp 
again referred to the passage from liakkmabai v. Badhabai, but merely for the 
purpose of showing it to be inapplicable to the C4.se under consideration. 

[672] In Mr. Justice Candy’s decision in Vithoba v. Bapu, 1. L. B., 15 
Bom., 110, will be found an exhaustive discussion of the authorities on adoption 
by widows. It was held that in a united family an adoption made by a widow 
with the assent of her father-in-law, being tbe head of the family, was valid 
irrespective of her motives. 

In Patel Vavdr&van v. PcAel Manilal, I. L. B., 15 Bom., at pp. 577-578, 
SABaEMX, C.J., after referring to the remarks in Bakhmabat v. Badhabai and to 
tbe views of the Privy Council expressed in the Bomnad case and in Biijah 
VelUnki v. Venkata Rama, L. B., 4 I. A.. 1, said: “ This would seem to imply, 
9je Mr. Mayne ap^ars to have undbrstood the remark of their Loidships (see 
p. 113), that where the assent of sapindas has been obtained it must be 
presumed that the widow acted from proper motives and it was so held in Vithoba 
V. Bapu. Where, however, tbe assent of sapindas is not required, as in this 
Presidency, where the family is divided, then there will only be the ordinary 
presumption that the widow has performed a duty from proper motives, and 
the onue lies heavily on him who seeks to «et aside the adoption on the ground 
of corrupt motive." 

Excepting the case of Bhaguhai v. Kalo Vcnk iji dll the above cited cases 
have been referred to in the judgment delivered by Farran, C.J.,iD Mahableshvar 
JPondba v. Durgabai, ante p. 199, but 1 have thought it necessary once more to 
recapitulate them in order to show clearly the difference between the view 
expressed in Patel Vandravan v. Patel MauiZnkand the dtelum in Bakhmabai v. 
Badhabai as explained in Bupchand v. Bakhmabai. In the latter case it 
appears to have been assumed that it was for the widow to show by some 
evidence that the adoption was performed as a religious duty, while in Patel 
Vandravan y.Patel Manilal the burden of proof was thrown heavily on the party 
impugning the adoption. . 

Now it must be remarked that if we except the case of Bhagubai v. Kalo 
Venkaji, which is of doubtful authority, no case has been referred to in which 
this Court has ever set aside an adoption by a widow having express or 
implied authority from her [573] husband to adopt on the ground that 
she was acting under the influence of improper motives. It is true that tbe 
Court has frequently expressed the opinion that the widow when adopting 
must be actuated by proper motives, but it has never determined how those 
motives are to be ascertained. 

In Southern India we know, on the authority of the Bamnad case, that 
the assent of kinsmen is held sufficiently to evideu .3 the correctness of the 
widow’s motives. Here, however, no such settled rule prevails. Mr. Govar- 
dhanrara endeavoured to show thatalthough in this Presidency assent of kinsmen 
was not essential, there Should be some evidence of good motive such as might 
be furnished by the selection of the nearest sapinda, or the approval of tbe 
caste, or the Government, or the relatives. But he was unable to refer to any 
clear authority on the subject, and tbe very vagueness of the suggestions shows 
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that they could not form a rule for the guidance of the community. The fact 
is that Hindu law as applied in this" Presidency does not appear to lay down 
any role by which the bond fid,is of the widow can he ascertained, and under 
these circumstanqes the Court, I think, cannot supplement the law hy making 
such a rule. A definite role such as prevails in Southern India may he desir¬ 
able. Adoptions can safely bo made with reference to it, and the check which 
it imposes on the caprice of widows may be beneficial. But here there is no 
rule of the kind, and 1 do not think the Court can by way of substitute attempt 
to dive into the secrets of the widow’s mind in order to ascertain what her 
real motives were. In some oases the facts may be such as to justify the 
Court in presuming that bad motives had inflaenoe in the widow’s mind, but 
who can ever say that she was not also influenced by good motives? 
Worldly desires often creep in and suggest the performance of religious dutira, 
but it would usually he very rash in any given case to say that they were the 
only cause of action. For years a widow may have neglected her duty to her 
husband and at last she may have adopted one of her own relatives in prefer¬ 
ence to his; but no one in this world can say for certain that religion and a 
desire to benefit his soul, accompanied possibly by a feeling of compunction 
for her past neglect, may not have had some influence in leading her to adopt, 
although the more apparent cause [S74} nqay be the desire to benefit her own 
family and prevent the estate from going into the possession of the sapindas 
whom she dislikes. In the case now under consideration the widow who made 
the adoption has been dead some years, and we are asked to uphold the finding 
that she was acting solely from motives other than religious. But it seems to 
me manifest that such a finding cannot be come to with any certainty, as the 
widow alone knew what her motives were, and inferences on the subject are 
very apt to be erroneous. 

An enquiry of thip sort certainly incurs the danger adverted to in Rajah 
Vellanki v. Venkata Rama, L. R., 4 I. A., at p. 14, of introducing " into the 
consideration of these cases of adoption nice questions as to the particular 
motives operating on the mind of the widow.” As, however, the Hindu law 
of this Presidency has not prescribed any criterion of these motives, I do not 
think the Courts are justified in introducing one which must from the very 
nature of the case work almost as capriciously as the widow’s mind. If the 
general sentiment of the Hindu community had required that the widows in 
divided families should be controlled in matters of adoption, the feeling would 
ere now have b^’en crystallix-id in some definite rule as in Southern India. 
But the fact that no such rule exists shows that the law as here administered 
leaves the propriety of the adoption to the widow’s discretion and, though it 
expects her to act discreetly, it does not prescribe any means of limiting her 
exercise of the powers conferred on her. 

The matter seems summed up in the answer quoted in Rakhmahai v. 
Radhabni, 5 Bom. H C Bep., at p. 188, a. c. J, of eight Poona Shastristo the 
question, “ Can a woman adopt a son after her husband’s death without bis 
order for the purpose, given on his death-bed ? ” The reply was, " It may be 
done, and it is the best way, by the consent of the father and other relations 
within the seventh degree, and of the caste. It is also done without any order 
or consent at all.” 

Under the circumstances 1 think that the first question must be answered 
in the affirmative and that the second question, therefore, does not arine. 

[875] Hoekin^, J. :—Upon the two questions referred by the Division 
Bench I find as follows:— 

1. In this Presidency in the case of a widow having the power to adopts 
and a religions benefit being caused to her deceased husband by the adoption. 
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disoQMion of the adopting widow's motives in making the adoption is not 
irrelevant. • 

2. If saoh an adoption can be referred to proper religions motives, there is 
nevertheless no irrebuttable presumption that the widow performed the oere- 
mony of adoption from such motives. * 

I oome to these conclusions with much reluctance, hut it appears to me 
that to decide otherwise would be to alter what has been for many years the 
recognised law in this Presidency. 

In 1868 a Full Bench consisting of COUGH, G. J., and Nbwton and 
WaBDBM. JJ., after very full consideration of the authorities said ; “ Upon the 
review which we have made of the authorities applicable to this part of India, 
we are of opinion that in the Maratha country, wherein the property in question 
in this suit is situate, a Hindu widow may, without the permission of her 
husband, and without the consent of his kindred, adopt a son to him, if the act 
is done by her in the proper and bond Me performance of a religious doty, and 
neither capriciously nor from a corrupt motivr”— Bakhmabai v. Radhabai, 5 
Bom. H. C. Bep., at p. 191, a. C. J. The condition qualifying the power of 
adoption is expressed in the words used by the Judicial Committee of the 
Privy Council in the case of The Collector of Madura v. Moottoo Bamalinga, 12 
M. I. A., 397, k’hown as the Ramnad case, but the Judges remark that the 
judgment in that case does not determine what is the law in this part of India, 
and they base their ruling on the law applicable to the Maratha country. This 
statement of the law as to the limitations upon a widow’s power to adopt in 
this Presidency has since been frequently referred to in judgments of this Court 
as authorities— Bupchand v. Bakhmabai, 8 Bum. H. C. Bep., at p. 119, A. c. J ; 
Bhagvandas v. Bajmal, 10 Bom. H. Q. Bep., at p 257 ; Bhagubai v. Kah 
Venkaji, P, J., 1876, p. 45 ; Bamji v. Ghamau, 1. L. B., 6 Bom., at p. 600; 
Giriotoa £876] v. Dhimaji, 1. L. B., 9 Bom., 58; J^atel Vandravan v. Patel 
Manilal, 1. L. B., 15 Bom., 565. See also Mayne's Hindu Law, 5th Ed., 
section 118. 

In Narayan Babaji v. Nana Manohar, 7 Bom. H. C. Bep., 172, a. C. j., 
and in Bhagtandas v. Bajmal, 10 Bom. H* G. Bep., at p. 257, Sir MichaHI* 
WestrOPP refers to the ruling in Bakhmabai v. Badhabai with some doubt, but 
the nature of the doubt is shown by the same learned Chief Justice’s judgment 
in Bamji v. Ghamau, There Sir MichAEIi Wkstropp giving the judgment of a 
Full Bench, held that in the Maratha country " the widow of a Hindu, dying 
with male issue, may, if her husband were separated from his family in estate, 
adept without any express authority from him (if be have*not prohibited her 
from BO doing or otherwise implied bis intention that she should not adopt): 
and without the consent of his relatives," and his Lordship expressed concur¬ 
rence with the remarks of Melvill, J , ir Bupehand v. Bakhmabai. Mr. Justice 
IfBLVlLL there says: “ The decision in Bakhmabai v. Badhabai, and the 

authorities on which it is based, may be accepted without hesitation as showing 
that in the Maratha country a widow in whom the estate is vested may show 
by other evidence than the assent of a responsible kinsman that (to use the 
words adopted by the learned Judges from the decision of the Privy Council 
above referred to) the act of adoption was done by her in the proper and bond 

performance of a religious duty, and neither capi iciously nor from a corrupt 
motive." 

In 1876 the Judieial Committee in Bajah Vellanki v. Venkeda Bama, L. B«, 
4 I. A., 1, explained what their Lordships had said in the Ramnad case as 
to a widow adopting in the proper and bond performance of a religious duty. 
“ Their Lordships think it would be very dangerous to introduce into tbo 
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oonsiderafeion of these oases of adoption nice questions as to the particular 
motives operating on the mind of the widow, and that all what this Committee 
in the former case intended to lay down was that there should he such proof of 
assent on the part of the sapindas as should he sulBSoient to support the infer- 
enoe that the adoption was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that sapinda, but 
[677] upon a fair consideration by what may be called a family council, of 
the expediency of substituting an heir hy adoption to the deceased husband. 
If that be so, there seems to be every reason to suppose that in the present 
case there was such a consideration, both on the part of the widow and 
on the part of the sapindas; and their Lordships think that in such a case 
it must be presumed that she acted from the proper motives which ought to 
actuate a Hindu female, and that, at all events, such presumption should be 
made until the contrary is shown.” 

Commenting upon this decision Mr. Mayne in his work on Hindu Law, 
5th Ed., paragraph 116, says: " It does not seem quite clear, even now, whether 
their Lordships are of opinion that the motive which operates upon the 
mind of a widow in making an adoption can be material upon the question of 
its valid'ty, where she has obtained the necessary amount of assent: that is. 
whether evidence would he admissible which went to show that the widow was 
indifiPerent to the religious benefits supposed to flow from an adoption to her 
husband, or even disbelieved in the efficacy of such an adoption; and that her 
real and only object in making an adoption was to enhance her own importance 
and position, and to prevent the property of her late husband from passing 
away to distant relations." Mr. Mayne is of opinion that the Judicial Com¬ 
mittee did not intend to lay down that such evidence would be material or 
admissible. I am unable to agree in the view taken by Mr. Mayne. If 
the Judicial Committee had held that there was an irrebuttable presumption 
that a widow, who had obtained the assent of other members of the family upon 
a fair consideration of the expediency of substituting an heir by adoption to the 
deceased husband, had acted from the proper motives which ought to actuate 
a Hindu female, their Lordships would not, I think, have said that, at all events, 
such presumption should be made until tbe contrary is shown. And if where the 
assent of saptrtdas is necessary, the presumption in favour of tbe widow acting 
from proper motives is not irrebuttable, still less can there be such a presump¬ 
tion where the widow requires no assent. 

If it be proved that the main motive of a widow in this Presidency in 
making an adoption was mere caprice or was corrupt, [578] then, though tbe 
adoption might in part be attributed to a religiou^^ motive, tbe adoption would, 
I think, be invalid. The following remaiks of the Judicial Committee in Sri 
Bagunadha v. Sri Broso Kishoro, L. E., 31. A., 154, although made with re- 
ferc'noe to the need of the assent of kindred, are, I think, important in consi¬ 
dering the present questions. Their Lordships say : “ It mav be the duty of a 
Court of Justice administering the Hindu law to consider the religious duty of 
adopting a son as the essential foundation of the law of adoption ; and the effect 
of an adoption upon tbe devolution of property as a mere legal consequence. 
But it is impossible not to see that there are grave social objeoiions to 
making the succession of property . . . dependent on the caprice of a 

woman, subject to all the pernicious influences which interested advisers are 
too apt in India to exert over women, possessed of. or capable of exercising 
dominion over, property. It seems, therefore, to be the-duty of the Courts to 
keep the power strictly within the limits which the law has assigned to it.” 

In this PrMidency the law as it has been interpreted for many years has 
declared that a widow in making an adoption must neither act oaprieionsly nor 
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eorraptily. The judgment of the Privy Council in the Bamnad ease wae at first 
understood to throw upon the widow the bnus of proving the absence of oapri- 
oious or corrupt motives. 

In Patel Vandravan v. Patel Manilal Sir CharLE^ SaBOENT and 
Mr. Justice CaNDT after considering the judgments of the Privy Council in the 
Bamnad case and in Bajah Vetlanki v. Vmkata hama say : " Where, how¬ 
ever, the assent of sapindag is not required, as in this Presidency, where the 
family is divided, then there will be only the ordinary presumption that the 
widow has p’jrformed a duty from proper motives, and the onm lies heavily 
on him who seeks to set aside the adoption on the ground of corrupt motive.” 
The learned Judges also held that in this mattev, apart from local or caste 
custom, there is no reason for drawing any distinction between Gujarat and 
the Maratba Country properly so called. 

In my opinion the learned Judges gave the fullest effect which ought to be 
given to the late judgment of the Judicial Committee. 

[579] Doubtless the decision of my lea.'oed colleagues simplifies the 
administration of the law on a different matter, but I am unable to see with 
them the main point at issue before us as an open question. 

Upon the answer^of the Full Bench, the Division Bench reversed the decrees of the 
Goorts below and dismissed the suit. * 

Decree reversed. 


NOTES. 

(The motive in adoption is entirely irrelevant:— (1899) 23 Bom., 789 ; (1908) 31 Had., 

446. 

As regards the efieot of consent, see also (191^) 3S Bom., 724.] 
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Abaji Parashram.(Original Plaintiff) Appellant 

versus 

The Secretary of State for India in Council.(Original Defendant).* 

Jurisdiction—The Bombay Bevenue Jurisdiction Act (X of 1876), See. 11 — 
Suit against Government — Practice—Procedure—Appeal from an 
order of a revenue officer—Presentation of such appeal. 

All that section 11 of the Bombay hovenne Jurisdiction ^ct (Xof 1876) requires is that the 
appeal referred to therein shall be praenUd. When, therefore, fieonly appeal allowed by law 
a gai nat» certain order of the Oollector Uy to the C immissioner, and such appeal was presented, 
2/eld, that the plaintifijwas not bound to wait for a reply before filing his suit against 
Government. 

Appeal from the decision of F. C. O. Beaman, D strict Judge of Thana. 

* Appeal, No. 158 of 1896. 
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The facts as alleged by the plaintiff were as follows: — 

Plaintiff was the yatandar khot*of the village of Ambdosi intheThanA 
District. 

Before the passing of Bombay Act I of 1865, tbe khots of the village 
used to receive from the tenants ardhal (half the crop) of rice lands and tirdhal 
(one*third of the crop) of varkas lands. 

[680] After that Act came into force the Bevenue authorities altered the 
amount payable to tbe khot and required him (the plaintiff) to pass a kabula- 
yat in accordance with the new arrangement. 

The plaintiff, however, refused to pass a kabulayat for 1892-93 in the pre¬ 
scribed terms, and insisted on recovering his dues according to tbe usual custom. 

On the Slat October 1892, tbe plaintiff made an application in this 
matter to the Collector of Than a, but the Collector rejected this application and 
ordered plaintiff’s village to be attached if he failed to pass the kabulayat in 
the prescribed form. 

Plaintiff thereupon passed the required kabulayat under protest. 

On the 16th November 1892, plaintiff presented an appeal from the Col¬ 
lector’s order to the Bevenue Commissioner. 

As no reply was received from the Commissioner, plaintiff petitioned- 
Government on 2nd July 189t3, but the petition was returned for want of a 
copy of tbe Commissionev's decision. 

Hence the present suit, which was filed on the 28tb November 1893. The 
plaintiff prayed (1) for a declaration that the kabulayat obtained from him by 
the Bevenue authorities for 1892-93 was null and void ; (2) for a declaration 
that he was not liable to pass similar kabulayats in future years ; and (3) for 
a perpetual injunction restraining defendant-plaintiff from attaching the plaint¬ 
iff’s village in case of bis refusal to pass such a kabulayat. 

Section 11 of tbe Bombay i^venne Jurisdiction Act (X of 1876) is 
as follows:— 

“ 11. No Oivil Court shall entertain any suit against Government on account of any act 
or omission of any Bevenue officer unless tbe plaintiff first proves that previously to bringing 
his suit he has presented all such appeals allowed by the law for the time being id force as 
within the period of limitation allowed for bringing such suit it was possible to present." 

The District Judge raised the following preliminary issue:— 

" Has plaintifi shown that he has presented all such appeals allowed by the law in force 
(vis., sections 203 and 204, Bombay Land Bevenue Code, 1879), as it was possible for him 
to present within the time allowed by law for the suit ?" , 

[581] On this issue the District Judge recorded the following finding and 
dismissed the suit:— 

'* After taking time to consider the matter, I am reluctantly compelled to find this issue 
against the plaintifi. I say reluc*.antly, because it is, I suppose, nothing more than a preli¬ 
minary which will put the litigation one stage back, and prevent very important issiiea from 
coming to a clear settlement at onee. But suppose that the Commiasioner's reply, whioh 
the plaintiff received long after the filing of tbe suit, had been in his favour, oould it be then 
denied that his suit was premature? Would he have had any cause of action at all f And 
sorely the object of these restrictive measures is to ensure that the Bevenue anthoritim 
shall have a full opportunity of deliberating and pronouncing finally upon the need tor any 
particular measure before .Government is dragged into the Court to defend it. In titie 
view, and taking the faots and dates as given by tbe plaintifi, I,mnst hold that ho had not 
exhausted his remedies before bringing the suit, and it is, therefore, premature and must 
be dismissed.” 

Against this decisioo plaintiff appealed to the High Court. 
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Da^i A. Khare, for Appellant. 

Bao Bahadur Vasudev J. Kirtikar, Clovernment Pleader, for the Crown. 

Parsons, J.: —It appears that there was a dispute between the Golleotor 
■of Tbana and the-plaintiff as to the terms of the kabuiayat that the latter was 
bound to pass for the management of his village, which culminated in the 
latter’s making the application to the Collector (Exhibit 12} dated 31st October 
1892. The Collector passed an order thereon dated November 4th, 1892, 
refusing the plaintiff’s application and requiring him to pass a kabuiayat in 
the form prescribed by him. Against this order the plaintiff, on the 16th 
November 1892, appealed to the Commissioner. 

Having obtained no reply to this appeal he, on the 2ad .Tuly 1893, 
petitioned Government, but his petition was returned on the 17th .Tuly 1893, 
for the reason that a copy of the decision of the Commissioner was not attached 
to the petition. The plaintiff then gave the statutory notice to Government 
and filed this suit on the 28th November 1893. The'District .fudge dismissed 
the suit on the ground that “ the plaintiff haa not exhausted his remedies 
before bringing the suit, and it is, therefore, premature." 

r882] Section 11 of the Bombay Ejvonue .Turisdiction Act, 1876, is as 
follows:—"No Ciyil Court shall entertain any suit against G ivernment on 
account of any act or omission of any Revenue officer unles^i the plaintiff first 
proves that, previously to bringing his suit, ho has presented all such appeals 
allowed by the law for the time being in force as, within the period of limit' 
ation allowed for bringing such suit, it was possible to present." The only 
appeal allowed by law in the present case against the order of the Collector 
lay to the Commissioner (see section 203 of the Bombay Land Revenue Code, 
1879). There would be no appeal to Government (see section 204). The 
plaintiff presented an appeal to the Commissioner. It is true he filed this suit 
before he got a reply, but he was not bound to wait for a reply. All that the 
Act requires is that the appeal shall he presented. There is no provision 
that the time occupied in the appeal shall be excluded from the period allowed 
by the law of limitation, so that a suit might easily become time-barred 
before a reply was received. As a matter* of fact in the present case the 
appeal ws'^ not decided by the Commissioner until the 8th November 1894. 
In BO far, therefore, as this suit brings into question the legality of the order 
of the Collector of the 4th November 1892, it is not barred by section 11 of 
the Bombay Revenue Jurisdiction Act. Tne other acts complained of by the 
plaintiff need not, in our opinion, have been separately appealed from. They 
are merely the outcome of theorder of the Collector : acts done in the carrying 
out of she order and the legality of which depends entirely upon the legality 
of the order itself. We reverse the decree and remand the suit for trial on the 
merits. We make costs costs in the cause. 

Deeree reversed and ease remanded. 


NOTES. 

ISoe also (1897) 23 Bom., 5SS at 589.] 
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[688] APPELLATE CIVIL. 

The 16th October, IS9?. 

Present: 

% 

Sir C. F. Fabran. Kt., Chief Justice, and Mb. Justice Candy. 

Banohod Haribbai and another.(Original Plaintiffs) Appellants 

versus 

The Secretary of State for India.(Original Defendants) Bespondents.* 

Revenue Jurisdiction Act (Act X of 1876), See. Ilf—leaning of the words 
" appeal allowed by law " — Construction. 

The words “an appeal allowed by law ” used in section 11 of the Beeenae Jurisdiotien 
Aot (Aot X of 1876) do not piean “ an appeal within the time allowed by law.” They 
refer to the appeals which the law prescribes, and have no reference to the limitation in point 
of time, which the law may impose upon the bringing of such appeals. 

Appeal from the decision of C. Fawoett, Assistant Judge of Broach. The 
plaintiffs sued to recover certain land which they alleged to belong to them 
and for Bs. ISO damages. They complained that in 1891 the Collector of 
Broach issued a notice under section 202 of the Land Bevenue Code (Bombay 
Aot V of 1879) requiring them to vacate, and that in February 1892, the 
Mamlatdar of Amod had taken the land into his possession and bad pulled 
down a house which stood on part of it. 

The defendant pleaded (inter alia) that the suit was not maintainable, the 
plainMffs not having exhausted all rights of appeal in the Bevenue Courts. 

On this point the Judge dismissed the suit, although, on the merits, finding 
in favour of part of the plaintiffs’ claim. The following is the material part of 
bis judgment:— 

“ I take up issue 7 first, as it is really a preliminary issue which should 
have been decided before the suit was entertained on its merits. The notice 
(Exhibit 32) was issued by the Assistant Collector to Haribhai Ehusbal on the 
17th January 1891, but no action was taken upon it until the 19th February 1892. 
when the building erected upon a portion of the land in dispute was pulled 
down, and the plaintiff’s possession over the remainder of the ground disturbed. 
This is the cause of action alleged, and it is to be seen whether the plaintiffs 
[ss«] have proved under section 11 of Aot X of 1876 that, previously to bringing 
their suit, they had presented all such appeals allowed by the law for the time 
being in force as, within the period of limication allowed for bringing such suit, 
it was possible to present. Now in this case the acts complained of were done 
at the orders of the Assistant Collector in revenue charge of the taluka of Amdd 
purporting to act under sections 61 and 202 of the Land Bevenue Code read 
with section 10 of the same Act. Under section 203 of the Code an appeal 
lay from the Assistant Collector's order to the Collector and, as the final 
words of the section show, from the Collector’s decision in appeal to the 
Commissioner. N. D. Under section 204, no appeal lay to the Qovemor in 
Council, as the Commissioner’s decision would be passed by him on appeal 

* Appeal, No. 60 of lb97. 

t Bevenue Jurisdiotion Act (Aot X of 1876), eection 11:— 

11. No Civil Court shall entertain any suit against Government on aooonnt of any aat 
or omission of any Bevenue offioer, unless the plaintiff first proves that previously to bringing 
his’suit, he has presented all suoh appeals allowed by the law for the time being in foroe as, 
within the period of limitation allow^ for bringing suoh suit, it was possible to present. 
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from a decision itself recorded in appeal by an ofiScer subordinate to bim. 
Snob being tbo law, wbat are the facts ?* From Exhibits 88 and 98 it appears 
that on the 23rd February I892| the deceased plaintiff Banchod Haribhai 
through a vakil Mr. Atnbaahankar Harprasad sent by post an application to the 
Assistant Collector protesting against the pulling down of the building on the 
19th February 1892, and re-asserting the plaintiff's ownership over the lanrl 
in dispute, but owing to the application being insuiffciently postage-stamped, 
it was received back through the Dead Letter Ollice and reforwardcd on the 
Slst March 1892. To this the Assistant Collector replied on the 26th 
April 1892, that he did not think proper to interfere in the matter by doing 
otherwise than what had been done (Exhibit 98). This may he considered the 
Assistant Collector’s final decision in the matter, and it is to be seen whether 
plaintiffs presented the requisite appeals ‘ allowed by the law for the time being 
in force ’ therefrom. Before the Assistant Collector had given the above reply, 
Banchod Haribhai bad already on the 2nd March 1892, presented through Mr. 
Ambashankar Harprasad an aprieal to the Collector (Exhibit 102). This was 
returned on the 4th March 1892, for attaching a copy of the Assistant Collector's 
order as required by section 208 of the Land Bevenue Code. It was again sent 
to the Collector, with a copy of the order of the Assistant Collector, on the6th 
June 1892. 0n4hiB date, therefcve. the proper appeal was presented to the 
Collector, and it was accordingly presented within the prescribed period of sixty 
days from the decision of the Assistant Collector on 26th April 1892 (section 
205, Land Bevenue Code). The Collector replied on the 18tb June, and his 
answer, though it appears based on a misapprehension of the real facts as to 
the notice under section 202 having already been executed, must ho taken as 
one confirming the decision of the Assistant Collector. From this decision an 
appeal lay, as already mentioned, to fhe Commissioner, N. D., and the law 
prescribes (section 205) that such appeal shall not be^brought after the expira¬ 
tion of ninety days, exclusive of the time required to prepare a copy of the 
decision or order appealed against. The appeal was not, however, as a matter 
of fact, preferred until six months afteryrards, vix., on the 8tb December 1892 
(Exhibit 103}. This appeal was, after the institution of the present suit, 
rejected by the Commissioner as time-barred. (See reply of the Collector to 
the appli ant, dated 27th April 1893, Exhibit 99). 

[ 888 ] ‘ ' The question, therefore, arises whether this appeal to the Com¬ 
missioner, being presented after the prescribed period of limitation, is an appeal 
“ allowed by the law for the time being in force ” within the meaning of 
seotion 11 of the Bombay Bevenue Jurisdiction Act, 1876. 1 am of opinion 
that the question most be answered in the negative. A person cannot, I think, 
be properly said to have presented an appeal ‘ allowed by law,’ when it is pre¬ 
sented under circumstances in which the law distinctly disallows its being 
made. The language of section 205 is positive ‘ no appeal shall be brought 
after the expiration of,' Ac., and the only qualification to this express provision 
is contained in section 206-under which an appeal may be admitted after the 

period of limitation ‘ when the appellant satisfies the officer.to whom he 

appeals that be bad sufficient cause for not presenting the appeal within such 
period.* In this particular case it is to be presufaiH, from the Commissioner 
rejecting the appeal as time-barred, that be was not satisfied by the nppellant 
on the point; although in his appeal appellant Banchod Haribhai put forward 
excuses for the late prdsentation of the appeal. It is not, I think, open to this 
Court to consider in this suit whether as a matter of fact Banchod Haribhai 
bad sufficient cause for not presenting the appeal within time, the decision on 
this point being under section 206 of the Code left to the officer appealed to; 
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but supposing that it was open to the Court to do so, plaintiffs have oerCainly 
bailed to make out any such 'sufficient cause.’ * Section 206 of 

the Land Revenue Code will not, therefore, help the plaintiffs, and a timer 
barred appeal not, being an appeal ‘ allowed by law,’ any more than an appeal 
to a wrong officer or an appeal which violates rules 108 and 109 of those under 
section 214 (b) of the Land Revenue Code, the plaintiffs have failed to prove 
what is required under section 11 of Act X of 1876. This interpretation of the 
meaning of the words of that section is, I think, in accordance with common 
sense, because otherwise the object of the provision embodied therein could 
always be successfully evaded by the mere expedient of going through the form 
of presenting an appeal, which the appellant knows will be rejected as time- 
barred and which he presents for that purpose. By this means he would 
prevent the appeal being enquired into on its merits and so deprive the higher 
Revenue authorities of the opportunity which section 11 of the Revenue Juris¬ 
diction Act is intended to provide of rectifying an illegality or admitting a 
claim in respect of which the person aggrieved hopes to obtain better redress, 
pecuniarily or otherwise, in a Court of Law. If it be said that thereby a 
person may be innocently and unjustly deprived of his eventual right of recourse 
to a civil suit, through bis failing to present an appeal in time to the proper 
Revenue authorities,the answer is that, if he fails to do so forany sufficient cause, 
section 206 of the Land Revenue Code provides sufiioieut remedy, and that if 
it be without any sufficient cause, then be has only himself to blame and is not 
entitled to any special favour, in order to relieve him of the consequences of 
his own negligence or wilful delay. * * The appeal to the Commissioner 

was actually made on the day after the notice of intention to file a suit 
against Qovernment (Exhibit 86) was given by the plaintiffs to the Collector, 
and they had been threatening to firing a civil suit in regard to the matter 
ever since the 19th February 1892, when the house was pulled down 
[ 686 ] (see Exhibit 96). Under these circumstances I can only conclude either 
that the failure to appeal to the Commissioner within the prescribed period was 
deliberate on their part, or that it was due to the most extraordinary negli¬ 
gence ; and in neither case are they entitled to any sympathy from the Court. 

“ I know, however, of no previous ruling on the point, and as it may, 

therefore, be considered a doubtful point of law, especially in view of the rule 

that statutes which encroach upon tne rights of the subject, whether as regards 

person or property, must be construed strictly and their words not put into 

operation unless they accurately fit the case in point (c/. as to Limitation Acts, 

oases reported at I." L. R., 1 Bom., 19 ; 1. L. R., 9 Bom., 403; I. L. R., 6 Bom., 

724, and I. L. R., 14 Bom., 272), and as the suit has been tried and argued 

on its merits, I will also record my findings on the other issues, so that in the 

event of the appellate Court disagreeing with me on this point of law, it may 

not be necessary to remand the suit to this Court for further bearing. 

» * ♦ ♦ * 

“ But for my finding on issue 7,1 would, therefore, pass a decree in their 
(plaintiffs’) favour for the recovery of possession of so much of the gabhan in 
dispute as will give the plaintiffs’ gabhan a clear breadth of 8 feet along its whole 
length, t. «., along the west side of the ground in dispute, adjoining the land at 
pimeat in possession of the plaintiffs, land measuring 3 feat 6 inches in breadth 
for a length of 21 feet and 2 inches at the northern end and land measuring 
5 feet and 3 inches in breadth for a length of 34 feet 10 inches at the southern 
end. I would also allow the plaintiffs Rs, 10 as cofaipensation for damage 
caused to them by the wrongful removal of part of the building standing on 
81 square feet out of the gabhan in dispute, and would dismiss the rest of the 
plaintiffs’ claim.” 
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Plaintiffs appealed. 

Ookvldas K, Parekh, for the Appellants (Plaintiffs). 

Ban Bahadnr Vasudev J. Kirtikar (Govenment Pleader), for the Bespondent 
(Defendant). 

Farran, C. J.:—Upon the naerits of this case we do not feel that we can 
do otherwise than confirm the findings of the Assistant Judge upon the first 
five issues. (His Lordship after commenting upon the evidence continued :) 

I pass to consider whether the plaintiff has lost his right to the limited relief 
to which the Assistant Judge considers (with us) that he was entitled to. The 
technical defence to the plaintiff’s suit is based upon the provisions of section 

II of the Bombay Bevenue Jurisdiction Act (X of 1876), which enacts that 
" no Civil Court shall entertain any suit against Government on account of any 
act or omission of any revenue officer unless the plaintiff first proves that 
previously to bringing his suit he has presented all such [S87] appeals allowed 
by the law for the time being in force as within the period of limitation allowed 
for bringing such suit it was possible to present ” 

Now, as shown by the Assistant Judge, the appeals allowed by law in this 
case were (1) an appeal from the order of the Assistant Collector to the Collector; 
(3) an appeal from the order of the Collector to the Commissioner. No further 
appeal to Government was allowed by law. The Assistant Judge has treated 
the expression " an appeal allowed by law " as equivalent to “ an appeal with¬ 
in the time allowed by law, ’ but I think that it rather refers to the appeals 
which the law prescribes, and has no reference to the limitation in point of 
time wnich the law may impose upon the bringing of such appeals. The 
plaintiff in this case appealed to the Collector. No objection has been taken to 
that appeal, lie also appealed to the. Commissioner, but bis appeal was 
rejected on the ground that it was not within time. He has, therefore, 
preferred all the appeals which the law allows, unless it can be predicated of 
his last appeal that it was not an appeal because it was not presented in time. 
The term " allowed by law ” cannot, I think, do double duty and be held to be 
both descriptive of the nature and number of the appeals which a claimant 
roust presenFand also be employed to impose a limit of time within which he 
must bring such appeals. These words do not, I think, assist in determining 
whether the plaintiff has brought all the requisite appeals. The question rather 
1 think is: " Is an appeal which is rejected as time-barred, an appeal within 
the meaning of the Act?” Such an appeal clearly satisfies, I think, the words 
of the statute. The bringing of such an appeal in a literal compliance with 
its terms. There is not, in^ my opinion, any reason for construing the term 
appeal ” in the Act before us in other than its literal meaning. The section 
in question is not, in my opinion, a complex statute of limitation for the protec¬ 
tion of Government. Its object is to prevent Government from being exposed 
to law suits arising out of the orders of its subordinate officers before its supe¬ 
rior officers have been afforded the opportunity of considering, and it may be, 
of disallowing the executive orders of its subordinate officials. 

Now although section 305 of the- Land Bevenue Code imposes [888] a 
limit upon the time within which an appeal may be brought, section 206 gives 
power to the officer appealed to, to admit the appeal after the expiration of such 
limit if he is satisfied that the appellant had sufficiemt cause for not presenting 
it within time; and section 211 gives power to a superior officer to call for and 
examine the proceedings of an inferior officer at any time and to modify, 
annul or reverse the order. No period of time is fixed for the exercise by 
the superior officer of this power, and there is nothing to prevent him from 
exeroising it upon facts brought to his notice by a time-barred appeal. If I 
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have rightly apprehended the object of the section in question, there is no 
rea8ontosupposethatit8objeetwill.be defeated by a ruling which asoribea 
a natural meaning to the direction to present an appeal. Statutes imposing 
restrictions upon the subjeot’s right of suit should be construed strictly, an^ 
such reiitrictions should not be extended beyond what the words used actu¬ 
ally cover. 

In the present case it has been contended by the appellant that his appeal 
to the Commissioner was in fact in time. His allegation is that though the 
Collector's order was passed on the 8th June, he did not receive notice of it 
until October. It certainly did not reach the officers of the plaintiff’s village 
until the 25bb July. There is no evidence other than the statement of the 
plaintiff in his petition to the Commissioner as to when the order was commu¬ 
nicated to the plaintiff. If an appeal to the Commissioner roust, in order to 
satisfy the requirements of section 11 of the Bevenue Jurisdiction Act, be 
brought within ninety days, the plaintiff certainly has not proved that hie 
appeal was brought in time, but it is difficult to suppose that the legislature 
intended that a man's claims to property valuable it may be should depend 
upon the solution of the question whether he has appealed to the Commissioner 
in time or whether he had sufficient cause for not doing so. I cannot suppose 
that a subject can be deprived of his, rights because a Commissiober 
in bis dir-cretion does not accept as sufficient the excuses which the subject 
brings forward to justify his delay. The question is doubtless a difficult one, 
but the above is, I think, its correct solution. 1 would, therefore, allow the 
appeal and pass the decree which upon the merits the Assistant Judge, 
considers that the plaintiff is entitled to. 

[889] Candy, J.:—On the merits of the case I have nothing to add. On 
the technical question whether the pfaintiff's right to the re ief, to which he 
would be otherwise entitled, is barred by section 11 of Act X of 1876, I have 
felt ormsiderable d fficulty. After careful consideration 1 am of opinion that 
the conclusion arrived at by the learned Chief Justice should prevail. 

The intention of the Legislature in enacting section 11 of Act X of 1878 
was d mbtless to enable Government or superior executive officers to correct 
the errors or omissions of subordinate revenue officers, and thus avo'd litiga¬ 
tion in Civil Courts. In the present ease the plaintiff's appeal to the 
Commissioner whs, after the institution of the suit, rejected by the Commis¬ 
sioner as time-barred. Plaintiff was not bound to wait for the Commissioner's 
replv to his appeal —Abaji v. The Secretary of State for India in Contieil, ante, 
p. 579. Plaintiff may have thought that the Commissioner would be satisfied with 
the alleged cause for delay. Even if not so satisfied, the Commissioner might, 
on a perusal of the appeal and of the copy of the Collector's decision, have 
thought it necessary to call for the proceedings and satisfy himself as to the 
propriety of the Assistant Collector’s order (Land Bevenue Code, section 211). 

It cannot, therefore, be said that the Assistant Judge by eutertaining the 
suit was acting contrary to the spirit or the letter of section 11 of Act X of 
1876. The words “ all appeals allowed by law ” in that section naturally 
mean oases in which appeals are allowed, viz., where the decision is not final, 
(e/ section 212 of the Land Revenue Code). Here an appeal was so allowed: 
it was presented : the fact that the Commissioner subsequently rejected it as 
time-barred should not annul the right entertainment of the suit by the Oivif 
Court. , 

The decision of the Assistant Judge will, therefore, be reversed, and the 
claim awarded to the extent set out by the Assistant Judge. As the Assistant 
Judge states that this amounts to about half the claim, plaintiff will obtaia 
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half his costs throaghout. The rest of the costs will be borne by the parties, 
each paying his own costs. , 

Appeal allowed. 




[890] APPELLATE CIVIL. 

The 23rd November, 1S96. 

Present; 

Mr. Justice Parsons and Mr. Justice Banade. 

Lakshmibai and others.(Original Plaintiffs) Appellants 

versus 

Banfthandra. A(OriginaI Defendant) Respondent.*^ 

Hindu law— Adoption—Adoption by uidow—Unionsured widow—Delegation 
of aidhority to adopt—Gerenony of adoption. 

Under the Hindu law the widow only can adopt a son to her husband, and she cannot 
delegate this authority to any other relation. 

Where a widow perforins the principal pact of the adoption ceremony—namely, the gift 
and aooeptance,—the fact that at her request the religious part of the ceremony is completed 
by a relation, does not vitiate the adoption. . 

. In the case of a young widow, the fact that she was untonsured at the time of the 
adoption is not such a disqualification as vitiates the adoption. 

Appeal from the decision of Bao Bahadur Gaugadhar V. Limaye, Eirst Class 
Subordinate Judge of Dharwar. • 

The plaintiffs sued, as reversionary heirs of one Shankar Malhar, to obtain 
a declaration that the defendant was not the adopted son of the deceased, and 
to recover possession of the property in dispute. 

The property in suit originally belonged to Malhar Guddo. On Malbar’s 
death it was inherited by his son Shankar, who died in November 1885, leaving 
a childless widow Nagubai^ about fifteen years old. Naguhai adopted the 
defendant in 1886, and immediately afterwards applied to the Revenue author¬ 
ities to have her husband’s kulkarni vatan entered in the name of her adopted 
son. The Collector thereupon entered the vatan in the defendant’s name, 
and appointed him to the office of kulkarni. 

In 1893 Nagubai died. Thereupon the plaintiffs sued, as the next of kin 
of the deceased Shankar Malhar, to set aside the defendant’s adoption and 
recover the property from his possession. 

The plaintiffs alleged Hnter alia) that even if the factum of the adoption 
were held proved, it was invalid on the ground thaf the adoptive mother was an 
untonsured Hindu widow, and, therefore, incompetent to adopt a son to her 
deceased husband b^ reason [891] of her religious impurity, and that as a 
matter of fact she did not herself take part in the adoption ceremony, but 
delegated the duty to her relative Erishnarao. 

• • Appeal. No. 49 of 1896. 
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The First Class Subordinate Judge of Dharwar, who decided tbe OKse» 
found that the defendant was taken in< adoption by Nagubai; that she heradf 
performed the essential part of the adoption ceremony, namely, the receiving 
of the boy from his natural father; and that at her request and direction the 
Datta Boma and oOber ceremonies vtere performed by her relation Krisbnarao. 

The Subordinate Judge held that though the adoptive mother was an 
untonsured Hindu widow, the adoption was not on that account invalid, or 
contrary to Hindu law or caste custom. 

Tbe suit was, therefore, dismissed. 

Against this decision the plaintiffs appealed to the High Court. 

Scott (with D. A. Khare), for Appellants;—We contend that the adoption 
is invalid (first) because tbe adoptive mother did not take part in tbe adoption 
ceremony and (secondly) because she was incornpetent to adopt. The evidence 
shows that Nagubai was untonsured at the time of the alleged adoption. Ac¬ 
cording to the Sbastras and usages of the Hindus she was in a state of religious 
impurity. She could not perform any religious ceremony, and so the Datta 
Homa and the other religions portions of the adoption ceremony were performed 
at her request by her relative. We submit that she could not delegate this 
duty to any relative. According to the Hindu law, a widow must herself adopt 
a eon to her deceased husband; she cannot d61egate this authority to others— 
Bhagvandas v. Hajmal, 10 Bom. H. C. Bep., 341. In tbe present case the widow 
got the whole adoption ceremony performed by her relative. The adoption is, 
therefore, absolutely null and void. 

Tbe adoption is further vitiated by the fact that she was untonsured at 
the time of the adoption. The remarks of FaRRan, J., on this point in Bavji 
Vinayak v. Lakshmibat, T. L. B., 11 Bom., 3S1, are obiter dicta as not necessary 
for the decision of the case. The experts, who were examined in this case—the 
local Sh.istris and Pandits—stated [682] that an untonsured widow is incom* 
petent to perform a religious act like that of adoption and they are supported 
by the Dharmasindhu and other authorities. 

Maepherson (with him Manekshah Jehangirshah), for Bespondent.—It is 
found as a fact by the lower Court,' and the evidence conclusively shows, that 
the essential part of the adoption ceremony—namely, the gift and acceptance 
—was performed by the adoptive mother herself. It was Nagubai who asked 
for the boy, and i-eoeived him in gift from his natural father. That being tbe 
ease, the mere fact that the religious part of the ceremony was performed at 
her request by her ralative does not invalidate the adoption. The essential re¬ 
quisites of an adoption are gift and acceptance. They are tbe operative part of 
the ceremony, being that part of it which transfers the boy from one family 
to another Nothing else is so essential as gift and acceptance. Even the Datta 
Homa is treated as a mere matter of unessential ceremonial—Mayne's Hindu 
Law, section 141. That being the case, the fact that the religious part of the 
(»remony was performed in the present case by a relative at tbe widow's 
request, cannot invalidate tbe adoption. 

As to the second objection to the validity of the adoption, there is no text, 
and po authority in support of. the proposition, that an untonsured widow can¬ 
not adopt. The case of Bavji v. Lakthmtbai, I. L. B., 11 Bom., 381, is a 
distinct authority to the contrary. Tbe Dharmasindhu is a work of a vary 
recent date, and cannot be treated as an authority on the .subject, 

Ranade, J.The appellants (original plaintiffs), who claim to be the re¬ 
versionary heirs of Shankar Malhar on the death of Shankar’s widow Nagubai, 
sought in this suit to set aside tbe adoption of tbe respondent by Nagubai, 
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•ad aito to recover possessioti of the property of deceased Shankar. The 
factum of adoption was not serioaaly* disputed hy the appellants' counsel^ 
Mr. Scott, who, however, questioned its validity on the double ground that 
Nsgubai, the adoptive mother, did not perform the ceremony of receiving the 
respondent in adoption herself, and that she was incompetent to take such a 
gift by reason of her ceremonial impurity. 

[698] As regards the first ground, It was contended that Naguhai took no 
part in the adoption ceremony, but delegated it, on account of her impurity, to 
her relation Krishnarao, into whose hands the respondent was made over by 
his natural father at the time of the adoption ceremony. 

There can be no doubt that a widow alone can adopt a son to her husband, 
and that she cannot delegate this authority to any other relation —lihagvandas 
V. Bajmal, 10 Bom. H. 0. Bep., 241. There is, however, no evidence in this 
case chat there was any such delegation of authority on the part of Naguhai in 
respect of the principal portion of the ceremony, namely, the gift and accept¬ 
ance. Not only is the d«-.od of adoption, Eiihib't 74. explicit on the point, but 
it was followed up by Nngubai's applications to the Collector, Exliibits 75, 
76, of June 1886, and April 1891, in which applications she asked that the 
vatan might be entered in respondent’s name. It was not till 1892, when 
Nagubai had afil>ained majority,* and the Collector made over the estate to 
her charge, that any objection was raised by Nagubai to the validity of 
the adoption (Exhibits 80, 81). As regards the oral evidence, the original 
plaintiffs Nos. 1, 2, had no knowledge on the point. Exhibits 64, 86 and 
none of the witnesses examined on their behalf gave any evidence in regard 
to the ceremony. They were all witnesses in regard to the effects of the alleged 
impurity fExhibits 114, 115, 116). On Jtbe other hand, respondent’s witnesses, 
including his natural father, the priest who officiated at the ceremony, and 
the relation and stranger who wrote and attested the adoption deed, distinctly 
swore that the boy, respondent, was made to sit on the lap of Nagubai, who 
asked him in gift from his natural father (Exhibits 100 and 103). 

Nagubai was only a girl of fifteen years at the time, and had just lost her 
husband, anfi there is nothing surprising, therefore, in her remaining in the 
inner room, and asking her elderly relation to complete the Homa and the other 
religious portion of the celebration, which, indeed, as a woman, she could not 
directly take on herself to perform. The doubtful evidence given by witness 
(lanesh. Exhibit 95, and the total denial of all knowledge of the adoption by 
plaintiff No. 3, Exhibit 105, were very properly [894] discredited by the lower 
Court, as Ganesh bad a grudge against the respondent, 6eing dismissed from 
Nagubai’s service, and plaintiff No. 3 had an interest in completely ignoring 
the fact of adoption. On the whole, therefore, we must bold with the lower 
Court that Nagubai herself received the respondent in adoption and that her 
requesting Krishnarao to complete the religious ceremony did not in any way 
vitiate the act. 

The second ground on which the validity of the adoption was questioned 
has reference to the alleged incompetency created by the fact that Nagubai had 
not removed the hair on her head, and was thus ceremonially impure. The 
lower Court has considered this point at great length, though in the appeal 
before us, Mr. Scott did not seem to lay much stress on it. In Ravji v. 
Lakshmibai, X. L. B., 11 Bom., 381, this same question was raised, hot it was 
not found necessary to decide the question, as it was held that the party, who 
sought to raise iu, was estopped by her acts from denying the adoption. Three 
witnesses were examined on this point in the present case, none of whom ap* 
peared to be entitled to any great weight. The Purohit of the family admitted 
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that the reoeiving and giiriag must be done by the principals tbemselyel, and the 
rest of the ceremony can be performed! by a priest appointed for the purpose. 
As regards the impurity, the same witness was of opinion that the adoption by a 
widow, who had not removed her hair, required expiation—in other woids, her 
act was not absolutely void, and the defect might be cured by certain payments 
made to Brahmins. The only authority he cited was the DharmasidlHiu, 
which is a very recent compilation by a^Pandharpur Shastri. Nirnayasindbu 
and Dharmasindbu indeed quote texts said to be found in Skanda Puran to the 
effect that “ if a widow braids her hairs, the braided hair prevents the libera¬ 
tion of the husband, and that, therefore, the widow must remove her hair by 
shaving them." This is only a Puran text and of doubtful validity. The^mriti 
texts of Yarna, Parasbar and Apasthumba, which are superior in auimority 
to such Puran texts, expressly provide that in the case of women 
who have to perform penance either for cow-slaughter or other equally 
heinous sins, the " mundana,” or shaving of the bead, is to be performed 
[898] by holding up the hair, and cutting off the ends to the extent of one 
or two fingers. Other texts arc citud by the authors of Smriti Batnakar and 
similar collections, which direct, on the authority of Apasthamba and Yyas, 
that “ toapan " is obligatory on sons and widows and other sorrowing relations 
of the deceased, but wapan must ho understood here, and in fact has been 
described, to be equivalent to mundana as denned above, and it must reason¬ 
ably be interpreted in the same sense both for male and female relations. 

There is thus admittedly no authoritative Smriti text on the point, and 
whatever the efficacy of ceremonial strictness may be, the Courts which ad¬ 
minister the law in British India must be guided by what is the received practice 
and custom of the country or the class to which the parties belong. Plaintiffs’ 
own witness Guracharya admitted that ceremonial strictness, such as the texts 
advocate in the case of Brahmin widows, is now not observed in the vast major¬ 
ity of cases, and another Witness on appellants’ behalf stated that no exception 
was taken to Nagubai's conduct by the head priest of the caste. The adoption 
deed bears the signatures of many {lersons, and it is in evidence that a large 
number of persons dined in Nagubai's house on the day of adoption. 

It is well known that amon^ the Deshasta Brahmins in ‘the Deccan, 
widows are allowed, in most cases, to re^ain their hair, and among all classes 
there is no compulsion in the case of young girls before they attain majority. 
The observations in West and Buhler, pp. 998, 1084, reflect the view of the 
Pandits and not of the learned authors, and the observation relates to purely 
religious acts and observances, and not to secular acts such as adoption, Ac. 
On the whole, therefore, we feel sitisfisd that the alleged impurity of Nsgubai 
was not, in the case of a young girl like her, such a disqualification as vitiated 
the adoption. 

As we find in favour of the adoption, it is unnecessary to discuss the 
question of limitation incident illy raised in the pleadings before the lower CSourt. 
We reject the appeal and confirm the decree with costs on appellants. 

Decree eonfirmed. 
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’ [896] APPELLATE CRIMINAL. 

. 

The 14th December, 1896. 

Present: 

Mb. Justice Parsons and Mr. Justice Banadb. 

Impe^atrix 

versus 

Jijibhai Govind.* 

Peinali$ode (Aet XLV of I860), See. 211—Faheeotnplainl to police—Code of 

Orminal Procedure (Act X of 1SH2), Sec. 162—StatevMnts of witnesses 
before police not admissible against accused — Evidence. 

The Hoooned complained to tho police that A and b bad robbed him. After inquiry the 
police nported to the Magistrate that the charge was false. The Magistrate thereupon struck 
ell the case without holding any further inquiry himself. The accused was subsequently 
oharged and convicted under section 211 of the Penal Code of making a false charge. On appeal 
it was contended that as the accused had not been given an opporluniiy of substantiating his 
eomplaint before a Magiatrate, his prosecution was illegal, or, at the most, be ought to have 
been charged under section 182, and not section 211. 

JSTeld, that in order to constitute an offence under section 211 it was not necessary that 
the complaint should be made to a Magistrate. It was enough that it was made to the 
police authorities and related to a cognizable offance, and that action was thereupon taken by 
the police. 

Held, also, that the fact that no opportunity was allowed to the accused by the Magis* 
irate to substantiate his complaint before striking it oS, was not a circumsiance which 
invalidated tho commitment duly made, and the conviction otherwise go.xl could not be set 
•side on aocouut of such omission. The trial before the committing Magistrate and in the 
Sessions Court gave ample opportunity to the accused to substantiate his complaint, and he 
was not prejudiced by the omission. 

The positive prohibition under section 162 of the Criminal Procedure Code (Act X of 1882), 
vie , that statements to tho police other than dying dqptarations shall not be used in evidence 
against the accused, cannot be set aside by reference to section 157 of the Evidence Act (I 
of 1872). 

Appeal from the decision of C. Fawcett, Joint Sessions Judge of Broach. 

The accused was charged under section 211 of the Indian Penal 
Code (Act XLV of 1860) with having falsely oharged A nop Taisia and two 
other persons with theft before the D strict Inspector of Podee, Broach, 
and thereby causing criminal proceedings to be instituted against the 
said persons. In January 1896, the accused was going from the village of 
J3nldar to Wagusna, On his way he had an altercation with a gang of 
[897] railway coolies. On his arrival at Wagusna he gave information to the 
police patel there that he had been robbed by the railway coolies of Bs. 25. The 
police patel thereupon went with him to the place where the alleged robbery was 
committed, and the accused identified one Anop Taisia as one of those who 
robbed him. 

The police patel at the request of the accused -eported the complaint to 
the chief constable and the accused himself made a further complaint to the 
Inspector of police, v\(ho took it down in writing. The inspector also went 
with the accused to the place of the robbery and the accused identified a 
second person (Hussein) as one of the three who h a d committed the offence . 

• Criminal Appeal, No. 326 of 1896~ 
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The person so identified wes arrested and a watch was kept'^peti ^ia^ho^llIL': 
which was searched. Nothing, however, was found to incriminate fatA ^^l^e 
inspector of police then transferred the inquiry to the chief coastable uadwr * 
a written order in whiofi he expressed an opinion that the complaint w%s falM. 

The chief constable after a further inquiry made a report under Motion 
157, Criminal Procedure Code (Act X of l8S2)'to the First Clasp Magint^te,, 
in which he stated that his opinion^ was that the charge was false, and he 
asked that the complaint should be struck off. The Magistrate concurred, 
and characterized the complaint as maliciously false. 

The accused was then ohargsd under section 211 of the Penal Oode^ 

The Joint Sessions Judge, disagreeing with both the assessors, fdIfaMi the 
accused guilty, and sentenced him to rigorous imprisonment for a year and 
a half, and a fine of Bs. 500. 

Against this conviction and sentence the accused appealed to the High Court. 

Chimanlal H. Seiaload, for the Accused:—There has been no magisterial 
enquiry into the complaint of theft which the accused made and which is 
alleged to have been " maliciously false.’* Without such enquiry the pro¬ 
secution of the accused is illegal, because he was not allowed an opportunity of 
proving tiie truth of the complaint made by him— Government v. Karim- [*asl 
dad, I L.R.. 6 Cal., 496; Empress v. Qrish Chnndfr, I.L.R., 7 Cal., 87; Qiridhari 
Mondul V. Uohit Jha, 1. L. B., 8 Cal., 435; Queen-Emprets v. bham Loll, 

1. L. B., 14 Cal., 707. Then there were no proceedings instituted—only a 
complaint to the police. This is not an offence— Queen-Empress v. Bieheshar, 

I. L. B., 16 All., 124. The statements of witnesses taken by the police during 
the investigation have been used as evidence to corroborate the evidence for 
the prosecution. This is contrary to the provisions of section 162 of the' 
Code of Criminal Procedure. 

Bao Saheb Vasudev J. Kirtikar, Government Pleader, for the Crown:—' 
The accused has had ample opportunity in the Sessions Court to prove the 
truth of his complaint. He tried to do so and failed. He has, therefore, 
rightly been convicted. 

Accused’s complaint was, no doubt, to the police, but action was taken 
thereupon, and that amounts to an institution of criminal proceedings within 
the meaning of section 211 of the Penal Code (ActXLV of 1860). See Karim 
Buksh v. Queen-Empress, I. L. B., 17 Cal., 574. 

As to the admission of the statements of witnesses before police as evidence 
in this case, no do&bt section 162 of the Code of Criminal Procedure prohibits 
their being used against the accused, but they are not inadmissible in evidence 
(see section 157 of the Evidence Act 1 of 1872). Independently of these state¬ 
ments there is other reliable evidence to support the conviction. So the accused 
is not prejudiced. 

Ranade, J.:—In this case the Joint Sessions Judge of Broach disagreeing 
with the assessors convicted the accused of an offence under the first part of 
section 211, and sentenced him to rigorous imprisonment for 1| years, and a 
fine of Bs. 500. 

Mr. Chimanlal in arguing the appeal before us, raised two preliminary 
points of law which must first be disposed of before considering the case on its 
merits. The first point had reference to the fact that the prosecution in this case 
was ordered without any proper enquiry before a Magistrate into the truth 
or falsehood of the charge brought by the accused. The complaint of 
rob-[699] bery, or, as the Joint Sessions Judge has found it to be, of theft, or 
misappropriation, brought by the accused against Anop and Hussein was not 
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a^if agistrate. It was made to the police inspector, and after the 
p(0i^ made enqairiea it was reported aby the police chief constable to be a 
' false^^c^plaint, and, therefore, it was struck off by the orders of the Magistrate. 
Ififir. Chimanlal oonteuded that as no opportunity had been allowed to the 
acous^ to substantiate his complaint before the Magistrate directed it to be 
stroi^nff, the prosecution was not legal in its inception, and that at the most 
the charge ought to have been brought Aider section 182. 

We are unable to accept this contention. In Beg, v. Arjun, 1 Bom. H. C. 
Bep., 67, and Empress v. Arjun, I. L. R., 7 Bom., 184, it has been held that 
when one person specially complains that another has committed an offence, 
and complaint is shown to have been falsely made with the object of in¬ 
juring liaat other person, the offence falls under section 211, and not under 
section 192. There is also ample authority for holding that to constitute an 
offence under the first part of section 211, it is not necessary that the com¬ 
plaint should have been made to a Magistrate, but that it is enough if it is made 
to the police authorities, and relates to a cognizable offence, and action is taken 
thereupon by the police authorities concernedv. Subbanna, 1 Mad. H. 
0. Rep., 30 ; Empress v. Ahul Hasan, I. L. E., 1 All., 497 ; Empress, Salih, 
I. L. R., 1 All., 627 ; Empress v. Parabu, 1. L. E., 5 All., 598; Queen-Empress v. 
Karim Buksh, I. fi. R., 14 Cal., 633- A person who sets the criminal law in 
motion by making to the police a false charge in respect of a cognizable offence 
institutes criminal proceedings under the first part of section 211. 

On this point there is no divergence of views between the Calcutta and 
Allahabad High Courts. That divergence is confined to the question whether 
the latter part of section 211 applies to such cases of complaints to the police 
which are disposed of without a formal qiagisterial inquiry. A Full Bench of 
the Calcutta High Court has held that the latter part of [600] section 211 
would apply to such oases when the charge related to the more serious offences 
— Karim Buksh v. The Queen-Empress, I. H. R., 17 Cal, 574, while the 
Allahabad High Court has dissented from that view, and decided that, unless 
the matter was enquired into by a Magistrate, the latter part of section 211 
would not apply — V. Bisheshfi.r, 1. L Ti., IG All, 124. There 
has been no ruling on the point in this Court, and it is not necessary to decide 
it here, as the Joint Sessions -ludge has convicted the accused of an offence 
under the first part of the section 211 about the applicability of which there is 
no dispute. 

As regards the allegation that no opportunity was allowed to the accused 
by the Magistrate to substantiate the charge before he ordereff the complaint to 
be struck off, we are of opinion that such a course is no doubt very desirable in 
the ends of justice, but its omission is not a circumstance which invalidates a 
commitment duly made, and a conviction otherwise good cannot be set aside 
on account of such omission— Queen-Empress v. Qanga Bam, T. L. R., 8 All., 38; 
QoBemment v. Rarimdad, I. L. R., 6 Cal., 496 ; Beg. v. Navalmal, 3 Bom., 
H. 0. Rep,, Or. Ca., 16; Bamsisami v. The Queen-Empress, 1. L. R . 7 Mad., 
292. The trial before the Committing Magistrate and in the Sessions Court 
offered ample opportunity for the accused person to substantiate his complaint, 
and the omission is not one which has prejudiced the interests of the accused. 

We must, therefore, overrule both these content;'i.ns. Turning next to the 
merits (here His Lordship reviewed the evidence and continued). On the 
whole, therefore, we feel satisfied that the Joint Sessions Judge has correctly 
appreciated the probabilities of the case, and the conviction must stand. 

We note'for the information of the Joint Sessions Judge that the proce¬ 
dure followed by him in admitting as corroborative evidence against the 


10 BOM.—119 


945 



l.L.R. 22 Bom. BOi 


BAMANGAVDA &0. V. 


aoonsed all the statements (Exhibits 32 —42) made by the*' witfipoeea, to l^e 
police was distinctly opposed to the provisions of the law on this Ijipitalf aad 
the rolings of this Court in Queen-Empress v. Sitaram Vithal, 11 jrom., 

657 as also Roghuni Singh v. [601] The Empress, I. L. B., 9 Oal., 465. . The 
positive prohibitidn under section 162, Criminal Procedure Code, oanno^be 
aside by reference to section 157 of the Evidence Act. This irregulanif ^hai 
not affected the miirits and calls for nc^further notice. We confirm the oonvio* 
tion, but alter the substantive sentence of imprisonment to one of six months ’ 
rigorous imprisonment. 

Conviction confirmed. 


NOTES. 

{1. Sec also (1905) 33 Oal., 1: 10 C.W.N., 158 as regards disposal of the oomplaint. 

2. As regards use against the accused, the Or. P. G., 1893, Seo. IS2 omits the words 
* against the accused.'} 
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APPELLATE CIVIL. 

The 78th December, 1H9G. 

PBE.9BNT : 

Sir C. Fauran, Kt., Chikf .justice, and Mr. .Tustick Fulton. 

Bamangavda and others.(Original Opponents) Appellants 

versus 

Shivapsgavdiv..(Original Applicant) Bespondent.* 

Vatan—Share of vaiav—Vatan divided into takohima or shares—Decree by 
holder of one share against holder of other—Execution of decree — 
Collector's certificate forbidding alienation—Vatan dctXBom. 

Act III of 1874), Secs. 4 and llO^ —Validity 
of Collector's certificate. 

There cannot be two separate vatans in oonneotion with one hereditary office: therefore, 
when a vatan is broken up into shares or takshims, those takshims do not constitute separate 

vatans. _ __ 

* Second Appeal, No. 591 of 1696. 

1 Section 4 of the Vatan Act (Bom. Act HI of 1874) 

4. In this Act, unless there be something repugnant in the subject or context, 

** Vatan property ” means the moveable or immoveable property held, acquired, nrseeigned 
for providing remuneration for the performance of the duty appertaining to an hereditary offiee. 

It includes a right to levy customary foes or perquisites, in money or in kind, whether 
at fixed times or otherwise. 

It intdudes cash payment in addition to the original vatan property made voluntarily 
by Government, and subject periodically to modification or withdrawal. 

“ Hereditary office ” means every office held hereditarily for the performance of duties 
connected with the administralion or collection of the public revenue, or with the vUlms 
police, or with the settlement of boundaries, or other matters of civil administration. 

The expression includes such office even where the services originally appertaining te it 
have ceased to be demanded. 

The vatan property, if any, and the hereditary office, and. the rights and privilsf^ 
attached to thorn together constitute the vatan. 

Section 10. When it shall appear to the Collector that by virtue of, or in exeontioa ‘of, a 
decree or order of any British Oourt any vatan, or any part thereof, or any of the profits there* 
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the Collector’e oertifioate under eeotioa 10 oi the Vatan Act was based on a 
miuiodttcstaiidiDg of the term “ vatan,” • 

SM that hie certificate was illegal and could not be accepted by the Court. 

Second aF?BAL from the decision of B. S. Tipnis, Assistant Jjidge (Full Power) 
of S]|||apur>Bijapar at Bijapur, confirming the order of Bao Saheh Krishna- 
rao ia^ Subordinate Judge of Bagalkot. 

The patilki vatan of the village of A^riial, taluku Bagalkot in the Bijapur 
District, was divided into two takshims (shares), one called the Lingayat 
Takshim and the other Badi Takshim. These two takshims were held by two 
different families, who were in no way related to each other. In the year 1885, 
one Badloangavda, a representative of the Badi Takshim, got a decree against 
Shivapagavda, a member of the Lingayat Takshim, for the recovery of certain 
lands which formed part of the Lingayat Takshim. The Collector, however, 
issued a certificate under section 10 of the Vatan Act (Bom. Act III of 1874) 
forbidding the alienation. The certificate was in the following terms :— 

”Tbe lands below mentioned belong totho Lingayat'Jakshim ; theroforo, they cannot be 
alienated to others than vatandars of that snme vatan. The decree should be set aaide.” 

Belying on this certificate Shivapagavda applied to the Subordinate Judge 
to set aside the dcpree. 

[60S] The decree-holders contended that there was no objection to the 
alienation of the property to them, as they were the vatandars of the same 
vatan, and entitled to have the property made over to them in accordance 
with the decree. 

The Subordinate Judge, however, acting on the Collector's certificate 
declared that the decree could not be executed, in so far as it related to the 
lands mentioned in the certificate. 

On appeal by the opponents the Jud^e confirmed |he order. 

The opponents preferred a second appeal to the High Court. 

Branson with DattatrayaA, Idgunji, for Appellants (the Decree-holders):— 
The owner of a takshim (share) of a vatan is a vatandar of the whole vatan. 
Each takshim 'does not form a separate vataia The office connected with the 
two takshims is the same. There cannot be different vatans for the same office. 
The certificate of the Collector is, therefore, illegal, and cannot be given effect to. 
Civil Courts have the right to question the validity of the Collector’s certificate 
— Shankar Qopal v. iSabaji, J. L. B., 12 Bom., 560 ; Bhau Balapa v. Nana, 
I. Lb R., 13 Bom., 343 , Ihe Collector of Thana v. Bhaskar,Mahadev, I. L. B., 
8 Bom., 264. 

Inierarity with Vasudev G. Bhandarkar, for Respondent (Applicant):—The 
certificate issued by the Collector is in accordance with section 10 of the Vatan 
Act. It states that the property is vatau and, therefore, not alienable. The 
Collector considered that the land in question belonged to one takshim, and 

of, Zfloorded as such iu the Beveiiue reoordE or registered under this Act and assigned under 
Motion 38, as remuneration of an o<ficiator, has or have after the date of this Act coming into 
tone, pasMd or may pass without the sanction of Government iuto the ownership or beneficial 
poBMBsion of any person oldiet than the officiator for the time being; or that any such vatan or 
any part thereof, or any oi the profits thereof, not so assigned has or have so passed or may 
pMB into the ownership or benelioial possession of any perso" not a vatandar of the same 
vatan, the Court shall, on receipt of a certificate under the hand and seal oi the Collector, 
■tating that the property to which the deordS*or order relates is a vatan or part of a vatan, or 
that euoh property constitutes the profits or part of the profits of a vatan, or is assigned as 
the remuneration of a-' o^iator, and is therefore inalienable, remove any attachment or other 
ptoom then pending against the said vatan, or any part thereof, or any of the profits thereof, 
and set aside any sale or atder of sale or transfer thereof, and shall cancel the decree or order 
complained of so far as it eoneeriA the said vatan, or any. part thereof, or any of the profits 
thereof. 
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that such tahshim was in itself an indepenent vatan. In his opinion the two 
takahims were distinct and separate, bnd could not be intermixed. He treated 
them as two vatans. He may be wrong, but the Civil Courts cannot interfere 
with his decision.. The parties aggrieved may appeal to the Commissioner or 
Qovernment. As long as the certiiioato stands, the Civil Courts cannot go 
behind it. The technical requirementa of the certificate being complied with, 
the Civil Courts are bound to accept il, as valid. 

Fulton, J.:—The definition of " vatan ” in section 4 of Bombay Act III 
of 1874 shows that there cannot be two separate vatans [604] in connection 
with one hereditary office, or, in other words, that when a vatan is broken up 
into shares or takahims, those takahims do not constitute separate vatans. The 
definition states that the vatan property, if any, and the hereditary office and 
the rights and privileges attached to them together constitute the vatan, and 
is inconsistent with the supposition that there can be two separate vatans 
connected with the same office. The material part of the Collector’s judgment 
which has been set forth in the decision of the Assistant Judge is as follows:— 
" The land is not assigned for the payment of an offioiator, but it is part of the 
vatan of the Lingayat takshim of the patilki vatan of Mumal, taluka 
Bagalkot, and it is likely to pass into the hands of the representative of 
Bamangavda, who is not a vatandar of the Lingayat Takshim of that vatan, 
but is a vatandar of the Budi Takshim. 1 accordingly issue another certificate 
to that effect to the Subordinate Judge." 

Very possibly, if there had b^n different offices to which the separate 
takahims were severally attached, the finding of the Collector, that the two 
takahims constituted separate vatans, might have been binding on the Courts 
as suggested by Mr. Justite BlUUWpOD in his decision on an earlier stage of 
this litigation, P. J. for 1890, p. 263, but as the Collector has clearly decided 
that the two shares are merely takahims appertaining to one patilki, it is 
impossible to say that it appeared to him that by virtue of the decree 
complained of, any part of the vatan was likely to pass into the hands of a 
person not a vatandar of the same vatan. He doubtless thought that this was 
the case, but it was in consequence of his understanding the meaning of the 
word " vatan " in a sense different from that in which it is used in the Act. 

Under these circumstances we think that as the Collector’s decision was 
based on a misunderstanding of the term “ vatan ’’ and as under the circum¬ 
stances section 10 of the Act gave him no jurisdiction to issue a certificate, it 
is not open to the Court to accept that certificate. 

We, therefore, reverse the decrees of both Courts and reject the applica¬ 
tion with costs on the applicant throughout. 

Decree reeeratd,. 


HOTBB. 

[ This wns followed in (1900) 2 Bom. L. B., 420.] 
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[608] APPELLATE CIVIL. 

—• • 

The Sth January, 1697. 

Present: 

Sib G. Fabban, Kt., Chief Justice, and Mr. Justice Parsons. 

Shidmallappa Nurandappa... ...(Original Plaintifi) Appellant 
. versus 

TbeGokak Municipality.(Original Defendants) Bespondents.’^ 

Municipality—District Municipal Act {bom. Act 11 of IbSh), Sec. 46 f —Suit 
for damages, possession and injunction—Notice of action. 

Ir a suit brought against a Municipality to recover possoseioti of a piece of laud taken 
by it, for damages for pulling down a wall on Iho land, and for an injunction, 

Held, that ae regards damages the suit came uudor aoction 48 of the District Municipal 
Act (Bom. Act II of 1884), but as regards possussion and injunction notice of action was not 
neoessary under the section. 

Second appeal from the decision of F. C. 0. Beamau, District Judge of 
Belgaum, revergiing the decreo of Bao Saheb Y. D. Joglekar, Subordinate 
Judge of Athni. 

The plaintiff sued the defendants to recover possession of a certain piece 
of land alleged to have been wrongfully taken by them and Bs. 25 for loss 
occasioned to him by their pulling down a wall which stood on the land, and 
for an injunction restraining them from interfering with him in the free use 
and enjoyment of the said land in future. • 

The defendants pleaded that the land was theirs, and that they had pulled 
down the wall alter giving the plaintiff notice under section 33 of the District 
Municipal Act (Bom. Act VI of 1873). They also contended that the suit was 
not maintainable [606] for want of notice under section 43 of the District 
Municipal Act Amendment Act (Bom. Act II of 1884). 

The Subordinate Judge passed a decree fhr tho plaintiff. 

On ippeal by the defendant, the Judge reversed the decree, holding that 
the suit was not maintainable for want of notice under section 48 of the 
District Municipal Act Amendment Act (Bom. Act II of 1884). 

The plaintiff preferred a second appeal. 

• a 

Manekshah J. Taleyarkhan, for the Appellant (Plaintiff). 

Mahadev V. Bhat, for the Bespondents (Defendants). 

Farpan, C. J. :—The suit in so far as it is a suit for damages is clearly 
suoh a suit as is contemplated by section 48 of the Municipal Act, but in so 
far as it is a suit for possession it falls within the Full Bench ruling in Manohar 
Oanesh v. The Dakar Mu nietp ahiy, ante p. 289, and con sequently notice of 

* Second Appeal, No. 629 of 1896. 

t Section 48 of tho Dietrict Itiunicipul Act (Bom. Act II of 1884) :— 

48. No action shall be commenoed against any Muiituipality or against any ollice: or 
servant of a Municipality, or any person acting under tho o-ders of a Municipality, for any¬ 
thing done, or purporting to have been done, in pursuance of this Act, or of the principal 
Act, without giving to such Municipality, otheur, servant or person cue month’s previous 
notice in writing ot tho intended action and of the cause thereof, nor after three months from 
the date of the act complained of; and in the case of any such action for damages, if tender 
ol sufficient amends shMl h.-ivo been made before tho action was brought, tho plaintiff shall 
not recover more than the amotuit so tendered, and shall pay all costs incurred by the 
defendant alter such tender. 
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action was not necessary under that section. The injunction is merely ancil¬ 
lary to the ejectment suit, and in regard to such relief notice has always been 
held to be unnecessary —Flower v. Local Board of Low Leyton, 5 Oh. D., 847. 
The decree must, therefore, be reversed and the appeal remanded to be beard on 
tbe merits. Cost's, costs in the cause. 

_ ^Deoree reversed and ease remanded. 

NOTES 

[This was followed in (1897) 22 Bom., 636 ; (1908) 32 &Iad., 371; (1900) 26 Bom., 142 ; 
(1913) 20 I.C., 672 (Sindh); (1913) 28 T. C., 317 (Punjab). See, however, (1906) 28 All.. 600.] 


(88 Bom. 608 ] 

APPELLATE CIVIL. 


The Mth January, 1897. 

Pbbsbnt: 

Mb. JnsTicB Jabdine and Mb. Justice Banade. 

e 


Ganesh.(Original Defendant) Appellant 

versus 

Gyanu.(Original Plaintiff) Bespondent.* 


Limitation dot {XV of 1877), Art. Ijd—Mutual account—Test of mutuality — 

Shifting balanoe not a decisive test. 

The dealings between the plaintiff and.dofendant oonsisted of loans from one to the other. 
Interest was charged on such loans. The parties were, besides, partners in certain tranaao* 
tions, and tbe shares of profit and loss tailing to each partner’s share were debited and credit* 
ed in their accounts. The dealings lasted from 1884 to 1890. In 1892 the plaintiff sued to 
recover the balanoe due to him in respect of all these dealings. The defendant pleaded (infer 
alia) that the suit was bartred by limitation. 

1607) BeU, that tbe account was a mutual, open and current account within the mean¬ 
ing of article 85 of the Limitation Act (XV' of 1877) and that the suit was not barred by 
limitation. Tbe fact that in such an account the balanoe is a shifting balanoe, sometimee 
in favour of one party and sometimes in favour of the other, though valuable as an index of 
the nature of the dealings is not always decisive as to the nature of the account. - 

The dulings to be “ mutual ” must be transactions on each side creating independent 
obligations on the other and not merely creating obligations on one side, and the other 
side being merely discharges of these obligations. 

Second appbal from the decision of W. H. Crowe, District Judge of Poona. 

Tbe plaintiff sued to recovei from the defendant tbe sum of Bs. 4,971-6-8 
as the balanoe due on a mutual, open and running account between the parties. 

Tbe dealings between tbe parties began on the Idth July 1884, and ended 
on 12th November 1890. This suit was brought in 1892. Tbe defendant denied 
that tbe dealings were such as to make tbe account between him and the 
plaintiff a mutual, open and current account within tbe meaning of article 85 
of Schedule II of tbe Limitation Act (XV of 1877) and be pleaded that the 
plaintiff's claim was barred, and that in respect of dealings which fell within 
tbe period of limitation a balanoe was really due from tbe plaintiff to him. 

It appeared that tbe transact ions in the account were mutual loans 
* Seooad Appeal, No. 422 of 1896. > 
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The plaintiff and defendant had borrowed from each other from time to 
time, and charged interest on snoh loans. They were, moreover, partners in 
certain forest contracts, and each was debited and credited in the account with 
his share of the profits and losses incurred in the partnership business. 

The Subordinate Judge held that the plaintiff’s claim was not barred, and 
passed a decree in his favour for Bs. 4,500 

This decree was confirmed, on appdl^l, by the District Judge. The follow- 
iog is an extract from his judgment:— 

“Ihave to see what the nature of the dealingR between the parties was, and I observe, in 
the first place, that in his written statement defendant contends that a balance of Rs. 291-8-6 
is due to him by the plaintiff. In his deposition ho states be used to borrow small sums 
from the plaintiff ; he also says he furnished [608 1 funds for himself and the plaintiff, and 
that plaintiff’s share of the profits used to be entered in the account books. In his purshit 
he again admits that he used to borrow money from time to time for immediate necessities, 
as the shop was in Qanesh Peth and the treasure ohe: t in Shanvar Petb ; he also says he 
used to pay plaintiff's share of debts due to savk irs, as plaiuliil had no means. The entries 
■Jan show certain sums credited to defendant in the acc cunts for goods supplied by him. 
******* In the present case, we have, by defendant’s own admission, a shifting 
balance, as he claims that a balance of Bs. 291-8-6 is still due to him by plaintiff. I find, 
then, article 86 of the Limitation Act applies to this suit, and it is not barred.” 

Against this decision defendants preferred a second appeal. 

The main question argued at the hearing of the appeal was whether the 
account between the parties was a mutual, open, and current account within 
the meaning of article 85 of the Limitation Act (XV of 1877). 

Inverarity (with him S. V. Bhandarkar), for Appellant. 

Branson (with him JV. G. Chandavarkar), for Respondent. 

The following authorities were referred to in argument :—Narrandas v. 
Vissandas, I. L. R., 6 Bom., 184 ; Bajee Syud Mahomed, v. Mussamut Ashrufoon- 
nista, I. L. R.. 6 Cal., 759 ; Khushahv. Behari Lai, I. L. R., 3 All., 523 ; Vein 
Pillaiv. Ohose Mahomed, I. L. R., 17 Mad., 293 : Lakshmayya v. Jagannatham, 
I. L. R., 10 Mad., 199 ; Mangalore Krishnappa v. Hakminihai, P. J. for 1890, 
p. 295. * • 

Japdine, J.The contentions about interest and about the set-off of 
sums due by the parties to one another allowed by the District Judge were 
disposed of by us in the course of the hearing of this appeal, and the only point 
reserved for judgment related to the question of limitation. Mr. Inverarity 
contended for the appellant that the account between tba parties was not a 
mutual, open and current account under article 85 of the second schedule 
of the Limitation Act (XV of 1877) as there were no reciprocal demands be¬ 
tween the parties, and the balance was always in respondent plaintiff’s favour. 
Exception was taken to the District Judge’s view that the account was mutual, 
inasmuch as the appellant in his written statement had claimed that the final 
balanoe was in his favour. This observation of the District Judge was only 
[MM] made inoidentally, and no great stress was placed upon it in the judgment 
of the lower Court. The District Judge based his view about the nature of the 
dealings between the parties ohiefiy on the admission of the appellant in his 
deposition, Exhibit 36, and his purshis. Exhibit* 53, from which it appeared 
that appellant used to borrow sums on occasions from the respondent, just as 
the latter also borrowed money from him, and that the respondent’s share of 
the profits was credited against these sums. The real question at issue, there¬ 
fore, is whether the dealings between the parties, as disclosed by their aooonnts 
and admissions, were of the nature of dealings which created reciprocal demands 
within the meaning of artiolh 85. 
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We feel satisfied that the District Judge has correctly decided this point 
in respondent’s favour. The dealings between the parties in the present case 
were admittedly in the nature of mutual borrowings, and where the transactions 
are of that character, the test of a shifting balance, sometimes in favour of one 
party, and sometimes in favour of the other, though valuable as an index of the 
nature of the dealings, is not always decisive. This test of a shifting balance 
was first suggested in Ghaseeram v. M<.nohar Doss, 2 Ind. Jur., N. S., 241, and 
accepted by the Allahabad High Court in Khushalo v. Dehari Lai, I. L. B., 3 
All., 523, and by the Calcutta High Court in Hajee Syud Mahomed v. Mussamwt 
Ashrufoonissa, I. L. B., 5 Cal., 759. The same test was adopted by Sir C. 
Sargent in Narrandas v. Vissandas,!. L. B., 6 Bom., 134, with the important 
qualification that the dealings should be such as may possibly lead to such a 
shifting balance. This was the interpretation put upon Sir C- SarGBMT’S 
judgment by the Madras High Court in Vein Pillai v. Ghose Mahomed, I. L. 
B., 17 Mad., 393, and by this Court in Mangalore Krtshnappa v. Bakmimbai, 
P. J. for 1890, p. 295. The mere fact that the balance was on some occasions 
in favour of the defendant is not always sufficient to constitute by itself a 
mutual, open, and current account—Jiayee Syud Mahomed v. Mussamut 
Aahrufoonnissa, I. L. B., 5 Cal., 759. 

The dealings to be mutual must he ^transactions on each side creating 
independent obligations on the other, and not merely [6101 creating obligations 
on one side, and the other side being merely discharges of these obligations— 
Hirada Basappav. Gadigi Muddappa, 6 Mad. H. C. Bep., 142. As examples of 
the first class of dealings we may refer to Shrinathdas v. Park Pittar, 5 Beng. 
L. B., 550 ; Lakshmayya v. Jagannatham, I. L. E., 10 Mad., 199 ; and Sitayya 
V. Ranga Beddi, 1. L. B.. 10 Mad., 259, and of the latter class, Hajee Syud 
Mahomed v. Mussamut Ashrufoonnissa, 1. L. B., 5 Cal., 759. The dealings in 
the present case clearly fall within the first class. Both parties claim to have 
the balance in their favour. Both admit they borrowed from each other, and 
charged interest on such loans. They were besides partners in forest contracts, 
and the shares of profit and loss falling to each partner’s share were debited 
and credited in their accounts. In this state of things, the District Judge has 
very properly decided that the dealings between the parties fell within article 
85, and that the respondent’s claim was not time-barred. We must confirm 
the decree of the District Judge and reject the appeal with costs on appellant. 

Decree confirmed. 


NOTES 

[Similar dccidions wore given in (1909) 32 Alt., 11: (1910) 8 M.L.T., 412 : 8 I.C., 141; 
(1919) 23 M.L.J.. 516 ; (1904) 7 Horn. L. R., 151; <1907) 6 C.L.J., 168; (1907) P.R., 189.J 
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r 83 Bom. 8101 

APPELLATB CIVIL. 

The isth January, IH!)7. 

Present: 

Sir G F. Farhan, Kt., Chief .IuSi;ricB, and Mr. Justice Parsons 

-%_ 

Pandurang Sheshagir.(Original Plmntiff) Appellant 

versus 

Bhinirav Keshav Hiralikar «nd anotlier.(Original Dolendanta) 

BeRpondents.’^ 

Vendor and purchaser—Sale of land —Tre.et standing on lawl - 
Transfer of Property Act 'IV of Ifihii), See. fi. 

Trees being attached to the earth are included in the legal incidents of the land and pasi 
to the transferee nii'ior it doed of sale oi the land on ’'hiob they stand, unless a different 
intention is expressed or tiocesaarily implied. N'> such inteutiun is necossaiily implied 
because the trec'S are mortgaged prior to the .sale ainl no mention of the mortgage is made in 
the sale>doed. 

Second appeal from the decision of G. Jacob, District Judge of Sholapur- 
Bijapur, reversing the decree of Rno Bahadur K. N. Khar, First Class 
Subordinate Judge of Sholapur. 

£611] Plaintiff sued for possession of certain mango trees standing on 
certain land which had been sold to him by defendant No. 2 

Defendant No. 1 pleaded that lie had been in possession of the trues as 
mortgagee of defendant No. 2. 

The lower Court held that the trees had been’niortgaged to defendant 
No. I, and that subject to the mortgage the trees iiad been sold by defendant 
No. 2 to the plaintiff. It, therefore, passed a decree directing possession of 
the trees to be given to the plaintiff on his paying defendant No. 1 the amount 
of the mortgage-debt (Bs. JOG), together wilh*costs of suit. 

The District Judge reversed the decree and dismissed the suit, holding 
that the parties to the plaintiff's deed of sale did not contemplate the conve) - 
anoe of the trees to him. In his judgment he said -— 

“Further lam of opinion that under the circninataiicos H.n intention to convey the 
trees with the land cannot be read into the deH of .lalc under which'tbe phtintiff claims. 
Hie vendor himself bad not exclusive title to the trees, i.nd the omisiiion to refer to his half 
share in them is almost conclusive evidence of the fact that they were outside the contem¬ 
plation of the parties to the transaction, especially as it is clear that possession of the trees 
was not given to plaintiff or to Apparao Sbe.ihgir, his predecessor in title lo the land, but 
was continued with the mortgagee, to whom no reforeiioc is made in the deed of sale though 
he held under a registered mortgage-deed.*' 

The plaintiff preferred a second appeal. 

G. S. Dandavate and N. G. Patwnrdhan for the Appellant (Plaintiff!. 

Mahadev V, Bhat for Bespondent No. 1 (Defendant No. 1). 

Paraons, J,: —Section 8 of the Transfer of Property Act, which merely 
ooniirms a previously existing rule of law provides that, “ unless a different 
intention is expressed l^r necessarily implied, a transfer of property passes 
forthwith to the transferee all the interest which the transferor is then capable 
of passing in the property , and in the legal incidents thereof." The question 

* Second Appeal, No. 699 of 1B96. 
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in the present case is whether certain mango trees which stood on the land 
sold passed under the deed of sale of the land to the plaint’fi. Trees being 
attaohud to the earth are included in the legal incidents of the land and they 
would, therefore, .pass un-[6i2jie8S a ditt'erent intention is expressed or neces*. 
sarily implied. No such intention is expressed in tlie sale-deed ; but it is argued 
that it is necessarily implied because the trees had been prior to the sale mort¬ 
gaged to the defendant and no mention of the mortgage io made in the deed 
of sale. We do not think that from this any neceshary inference arises that 
the intention of the parties was that the \eudor’s interest io the trees should 
not pass to the plaintiff. 

We must, therefore, reverse the decree of the Lower Appellate Court and 
restore that of the Court of First Instnnee. Costs in Ibis and the Lower Appel¬ 
late Court to he on the defendant Bhimrav. The six months' time allowed 
for redemption will run from this date. 

Decree reversed. 


( 29 Bom. 619 ] 

MATRIMONIAL JURISDICTION 


The 14tk January, J99fi 
Present: 

Sib C. F . Fabran, Kt., ChiefJustice, and Mb. Justice Tyabji. 

•A (Husband).Plaintiff 

versus 

B (Wife).Defendant.’ 


Divorce—Decree absolute — Appenl, riyhtof—Limitatson for $i.ch appeal — 
Indian Divorce Act {IV of 1869), '•ecs. 65, 66 and 57\—Section 7, 
cimslrwlion of—Limitation Act (XV of 1^77), Art. 161. 

Under the Indian Divorce Act (IV of 1869) an appeal lies from a decree absolute although 
the decree nisi has been left unchallengod. 

* • Suit No. 614 of 1896. 

t Indian Divorce Act (IV of 1869), Secs. 65, 5 ^ and*67:— 

'* 65. All decrees and orders made by the Court in any snit or proceeding nnder this 
Act shall be enforced and may be appealed from, in the like manner as the decrees and orders 
of the Court made in the exercise of its original civil jurisdiction are enforced and may be 
appealed from under the laws, rules and orders for the time being in force : 

" Provided that there shall be no appeal from a decree of a District Judge for dissolution 
of marriage nr of nullity of marriage: nor from the order of the Bigb Court confirming ot 
refusing to confirm such decree. 

" Provided also that there shall be no appeal on the subjeot of costs only. 

“ 66. Any person may appeal to Her Majesty in Council from any decree (other 
than a decree fits') or order under this Act of a High Court made on appeal or otherwise, 

snd from any decree (other thnn a decree nisi) or order made in the exercise of original 
jurisdiction by Judgea of a High Court or of any Division Court from which an appeal shall 
not lie to the High Court, 

when the High Court declares that the case is a fit one fjit appeal to Her Majesty in 
Gonneil. 

X III.-^Re-narriage. 

" 67. When sis months after the date of an order of a High Court confirming the 
decree for a dissolution of marriage made by a District Judge have expired, 
or w!^en six months after the date of any decree of a High Court dissolving a marriage have 
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Au Appeal against a dsoree absolate must be filed within twenty days from the date of 
dooree, that being the period prescribed for appp.ils from decrees made on the original side 
of the High Court under the law fo'' the time being in force [see section 65 of the Divoroe 
Act (IV of 1889}]. 

L613] The principles and rules referred to in section 7 of Divorce Act (IV of 1889) are not 
mere rules of procedure such as the rules which regulate appeals, hut are the rules and the 
principles which determine the cases in wlf^h the Court will grant relief to the parties 
appearing before it or refuse that relief—rules of juasi-subsuutivo rather than oi mere 
adjMtive law. 

StriT for divoroe. Tbe husband hid obtained a decree nist on the 30th 
November 1896, which was made absolute on the lltb June 1897. 

On the 9th December 1897, a memorandum of appeal was presented by 
tbe Wife. Tiie odicer of the Court refused to acuept it, b-.iug of upiuton that it 
was barred by limitation. Next day it was presented m Court, and leave was 
obtained to move as of that date for the admission of the appeal. Tiie questions 
which arose were (1) whether in divorce suits an appeal lay from tiie decree 
absolute and (2) as to tbe limitation fur such appeal. 

Inverarity for tbe intending Appellant (tbe wife):—We have presented an 
appeal, but tiie odioer of the Court has refused L814J to receive it on tbe 
ground that it is l^red by limitation. The decree ni&» was passed on tbe 30tb 
November IbSd, but the decree was not made absolute until tbe I4tb June 
1897. Our memorandum of appeal was presented on tne 9iin Djcumber 1897, 
t.e„ witbin six moulbs of the passing ut tlio decree absolute. We contend that 
the Limitation Act (XV of 1877; dues uou apply Lo divorce suits, and that under 
section 57 ol the Divorce .\ct (IV ot 1869) six iiioutbs is the time given for 
appeal. Tbe time runs from Itm decree* absolute. Tbe decree iitsi does not 
dissolve tbe marriage, lie referred to sections 7. 45, 55, 56 and 57 of Act IV 
of 1869 ; Abbott v. Abbott, 4 Long. L. Li. (o. J ),5I; Brewuuoii Diioice, p. 377 ; 
Statute 44 and 45 Viet., C. 68, Sec. lU ; Stat. 2U and 21 Vict., C. 85 ; Btat. 23 and 
24 Vict., C. 144; Stat. 31 and 32 Viut., C. 77; iVarler v. Warier, 15 Pro. 
D.. 152. 

Lang (Advocate-General) contra :—Tbe tippeai is too late, and being an 
appeal Irom a decree absolute ought to be to the Privy Council. See suction 
56 of tbe Divorce Act (IV of 1869). Me relerrud to sections 7, 16 and 55 of 
that Act, and lo Stat. 31 and 32, Viut., C. 77. 

Farran, C. J. The question before us is whether the appeal in this case 
should be admitted. The Prothonotary has refused to accept it as out ot time. 

The decree nisi was made on tlie 30tii November, lb96. The decree 
absolute vvas pronounced on the 14th June 1897, and the appeal was presented 
to the Prothonotary on the 9th Deceinbu. folluwiiig. that is to say, within six 
months of the pronouncement of the decree absolute. 

Section 55 of the Indian Divorce Act (IV of 1809) gives a general right ot 
appeal from all decrees in suits or proceedings under the Act under the Jaws, 

•spited, and no appeal ban boon prcBtinied agaiiist eacb douroo to tbe iiigb ^Couit u its 
appellate jurisdiotiou, 

or when any Kueb appeal ban been dismi6r.ed, 

or wben in tbe result of any sueb appc il any marriage is declared to be dissolved, 

but not sooner, it shall be 1-iiwful lor tin; respective parties to the marriage to marry 
again, as if tbe prior mnrrisge had bern dissulved b) death : 

Provided that no uppeai*lu lltr M..je>.i.y in Cuuiicil bus been presented ugainst any snob 
Older ot decree. 

Wueii such appeal bas been dism:s.std, or when in the result thereof tbe marriage is 
declared to be dissulvid, but i ot i.er, it snail be Jawlul for ibo ro>piciive pailies to the 
marriage to marry again as.ii tbe prior uiatnagu bad been dibsolved by death.” 
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raley aud urders for the time being in force. " Decrees” in this section include, we 
think, both decrees nm and decrees absolute, as, throughout the Act, when it is 
intended to distinguish between these two classes, ttiey are distinguished in 
appropriate language. See e.g., sections 44, 56 and 57. When no such distin¬ 
guishing language is used, " decree” includes both classes. It might be thought 
that no appeal [615} would be allowed from a decree absolute iu oases where 
the decree nist was left unchallenged upon questions peculiarly within the 
purview of the decree nist, but looking to the history of legislation upon this 
branch ot the law no support is to be found for the supposition. In the Act 
of 1»60 (23 aud 24 Viet., G. 144), which introduced the practice of granting 
decrees nisi in the first instance, an appeal was given to the House of Lords 
from t'lie decree absolute aud not from the decree nisi. This was the state 
of the law in England when the Indian Divorce Act was passed, save that in 
1868 it had been provided by 31 and 32 Viet., C. 77, section 3, that in suits 
for a dissolution of marriage no respondent or co-respondent not appearing and 
defending the suit on the occasion of the decree not being made should have 
any right of appeal to the House of Lords against the decree when made 
absolute unless the Court upon application made at the time of the pronouncing 
of the decree absolute should see fit to permit au appeal. In 1881 by the 
Judicature Act of that year (44 aud 45 Vipt., G. 68, section 10) it was enacted 
that ” No appeal from an order absolute for dissolution ' of marriage 

shall henceforth lie iu favour of any party who having had time and 
opportunity to appeal from the decree nist on which such order may be founded, 
shall not have appealed therefrom.” This was the case here. The appellant 
allowed the deciee nisi to be made iu her absence. It was faintly contended 
by the Advocate-General fur the respondent that, therefore, no appeal lies in 
this case, because by section 7 of tlie Indian Divorce Act it is enacted that, 
subject to the provisions contained in the Act, the High Court shall in all 
suits and proceedings thereunder act and give relief on principles and rules 
which in the opinion of the said Court are as nearly as may be conformable 
to the principles and rules on which the Court for Divorce and Matrimonial 
causes in England lor the time being acts and gives relief. The principles and 
rules here referred to, are not, we think, mere rules of procedure including 
rules wiiicli regulate appeals which are laid down in the subsequent sections 
(45 and 55) of the Act, but are the rules and principles which determine the 
oases ID which the Court will gram relief to the petitioner appearing before it or 
refuse that reliefs rules ot quasi-substantive rather than mere [616} adjective 
law. Exactly thb same language was used in giving the Matrimonial Court 
in England jurisdiction to deal with cases over which the Ecclesiastical Courts 
bad theretofore such junsdictiou : see 20 and 21 Viet., C. 85, Sec. 22, The 
above was the view taken in Abbott v. Abbott, 4 Beng. L. B. (o.J.), 51, attd 
is, we think, the correct view. 

A 

The mam oonteution, however, of the Advocate-General was based upon 
the language ol section 55 ol the Indian Divorce Act itself, which provides 
that all matrimonial decrees ^ ' may be appealed from under the laws, rules 

and orders for the time beiog iu force. The laws and roles which impose a 
limit upon the time within which an appeal can be brought are doubtless 
within the scope of that section. At the time when the Aot was passed, a 
rale of the Bombay High Court made twenty days the limit of the time 
for appealing from a decree. This rule was, bov^ever, superseded by the 
Limitation Aot (XV of 1877), Schedule II, Art. 151, which now by reason of 
section 4 governs the presentation of appeals^ in the High. Court's original 
jurisdiction, and the former rule finds no place in the rules of the Bombay 


956 



ABDUL KAZAK t). J. Q. kBKMAK 1898] l.L.R. 82 Bom. 617 


High Court published since the passing of the Limitation Act. Hence it is 
contended that there is no rule for the Iknitation of the presentment of original 
side appeals except that laid down in the Limitation Act, and that the Limita* 
tion Act, section 1, enacts that nothing contained in Parts 11 and III applies 
to suits under the Indian Divorce Act. Wo cannot, however, it is said, have 
recourse directly to that enactment ^o determine within what time a party 
to a matrimonial suit is bound to appipal. Indirectly, however, the Advocate 
General contends that an out-of-time matrimonial appeal is prohibited, since 
section 55 places such an appeal under the laws, rules and orders for the time 
being in force for other original side decrees, and original side decrees must 
be appealed from within twenty days (we omit the provisions as to obtaining 
copies, as it does not aQect the argument) from the time when they are mado- 
Mr. luverarity on the other band contends that the above provision of the Limit¬ 
ation Ao^, which is later in point of time, virtually repeals so much of section 
55 of the Divorce Act as is inconsistent with it, Thu short answer to that 
[6173 argument appears to us to be that by section 3 “ suit ’* does not include 
an appeal, and there is nothing, therefore, in the Limitation Act which inter¬ 
feres with the full scope of section 55 of the Divorce Act. In this view, the 
appeal is out of time, and the application to have it admitted must be refused. 

Attorneys fer the Plainiiilf.Messrs. Little and Company. 

Attorneys for the Defendant,:—Messrs. Crawford, burdir and Company, 


NOTES. 

t See also (1898) 23 Bom.. 460; (1899) 22 All.. 270; 11914) 23 J.G.. 242 (Lower Burma) 
la which Ihii was followed.} 
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Insolvency—Offteial Assignee - Vesting order — Lease--Leasehold property — 
Htght of Offiicial Assignee to aeo'-pt ot diselatrti ,— Effect of taking 
possession—Liability for rent. 

In a Presidency town, the Official A.ssignec has the right to elect whether he will accept 
or repudiate onerous {e.g., leascho)d)'propfriy helonging to an insf ivent and aa frueh vesting 
in the Official Assignee under the Indian Tnsoivcnt Act (Slat. 11 and 12 Vict., G. 21). 

Except under exceptional fjircumstances the taking ol pos.'(:Bt<iuti of loai-chold propertj 
by the Official Assignee is proof of election on his part to take the lease. 

A held certain premises in Bombay from the plaintifi as a monthly tenant at a rent of 
Bs. 125 with liberty to oitleer party to terminate the tenancy on giving one month's notice. 
On the 9th April 1890 A was adjudicated iDsulvent by the Court for the Ri lief of Insolvent 
Debtors at Madras, and on that day the ususl vesting order was made vesting all his estate 

• Small Cause Court Reference. No. 303n of 1697, 
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«nd eSaots in the defendant as Offioial As'«ignee. On the 30th Angnst 1896, the Sheriff, who 
had Uknn poasesaion of the premieaa in ezooption of a deorae passed against A, banded over 
post ission of them to the agent of the defendant, who remained in poBBesston until the 80th 
September 1S96, when he gave them up to the plaintiff. The plaintiff brought this suit against 
the defnniUnt for the rent (Bi. 750) due from let April 1896, to the 80th 81 'ptt'mber 1896. 

3eU, that the defendant was liable. By entering into possession on the 30th August 
ISOl, the defendant had eleotad to accept t^ lease and had thereby become assignee of it. 
The ucceptance datod b.ick to the vesting order, and the Oiffuial Assignee (the defendant) 
became liable for the rent during the period that be continued to be assignee, bia liability 
ending when with the landlord’s consent he surrendered the term. 

[618] Case stated for the opinion of the High Court under seotion 69 of the 
Presidency rinoall Cause Courts (Act XV of iHSi), by C. W. Chitty, Chief Judge— 

“ 1. Tnis was a suit brought by the plaintiff t.o recover from the defend¬ 
ant a sum of Hs. 7o0, being the amount of rent due to him for certain premises 
situate in Apollo Street, Bombay, from the 1st April to the 30th September 
1896, at a monthly rental of Bs. 125, or, in the alternative, the same sum as 
oomponsatino for use and occupation of the same premises during the said 
period. 

“ 2. The defendant is the Official Assignee at Madras and, as such, the 
assignee of the estate and effects of one A. Sabhapatty Moodeliar, an insolvent. 

“ 3. The facts of the case on which my decision was based and the reasons 
for that decision are fully set out in my judgment, a copy of which is hereto 
annexed, and to wliiob for brevity’s sake 1 crave leave to refer. 1 gave judg¬ 
ment for the pi lintiff for the full amount claimed and costs, and at the request 
of the defendant’s attorney made my judgment oontingent upon the opinion of 
the High Court.” * 

The following is the statement of facts referred to in the above paragraph, 
taken from the Chief Judge’s judgment:— 

“The plaintiff is the landlord of certain property in Apollo Street which bo purchased in 
January 1895. At the time of the purchase, a set of offices in the plaintiff’s building was in 
the oconpation of the firm of A. Sabhaprtty Moodeliar and Co., as monthly tsnants at a rent 
ol Bs. 135, with liberty to either party to terminate the tenancy on giving one month’s notice. 
The actual premises included in the lease consisted of one fl >or and a room on tbe fioor above. 
Bent was paid regularly by the firm of A. S.tbhsp.itty Moodeliar and Go. down to the 31st 
M troh 1893. On that day the firm gave to the plaintiff a notice to determine the tenancy on tbe 
30th April 1896 (Exhibit A), but such notice was never acted on. Indeed tbe defendant was 
appnroiilly unaware of it until it was produced in Court by the plaintiff’s attorney. On the 
9ib of April 1896 A. Sabhapatty Moodeliar (who was, as t uudorstaiid, the manager of a joint 
Hindu family o.irrying on a family business in Bombay, Madras and elsewhere in that name) 
was adjudicated -an insolvent by the Coart for tbe Belief of Insolvent Debtors at Madras, and 
on the same day the u-^ual vesting order was made vesting all his estate and effects in the 
defendent. On the 9lh April, Sard.irmal Jngonatb obtained a decree against the insolvent in 
the High Court at Bombay and on tbe same day the Sheriff in execution of that decree 
attached property of the insolvent consisting of offioe furniture and books lying at tbe £fll91 
premises in question. The Sheriff kept tbe property on the premises which be closed with 
his o\\n lock. The Sheriff remained in custody from the lltb April until the ifflth August 
1896. Ou the 15th April, Mr. Turuet as constituted attorney ol the defendant wrota to the 
Sheriff asking him to remove the attachment. As this request was not complied with, Mr. 
Turner >m 6 r.h Miy 1896 took out a Ju-lge’s summons in the High Court to have the attaoh- 
raent removed. That summons was made aosolute on the 11 th August 1896. The proceed¬ 
ings and tbe judgment are reported at length in I. L. E., 21 Bom. at p.- 305. On tbe 30th 
August 1896. the Sheriff handed over possessiou of tbe attaolied property to tbe defendant’s 
agent, Mr.- 'i'urner. Mr. Tamer gave up possessiou ol the’office premises .to tbe plaintiff qq 
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the SOfch September 1896. It should he here stated that the room on the upper floor was 
before the date of insolvency and during all thc*8ix months for which rent is now claimed in 
the occupation of one J. A. Grant, who bad originally entered as a sub-tenant of the insol¬ 
vent. The delivering up of possession by Mr. Turner, the Official As>ij(uee, on the SOtb Sep¬ 
tember 1896, was by mutual agreement between him and the plaintiff. Before that date the 
plaintiff was able to secure new tenants on fpost favourable terms. He was able to let the 
office premises to the proprietors of the ' Ad^ocat* of India ' at Rs. 106, and to sgme with 
Mr. Grant for the payment of rent direct to him for the upper room at Bs. 30, an advance 
on the whole of Rs. JO. It was also arranged that the new tenancies should commence from 
such date as the defendant should vacate, and they did actually commence from the 1st 
October 1896. I mention these facts in order to dispose of the argument of the plaintiff’s 
attorney that if the plaintiff really considered himself entitled to claim rent from the defend¬ 
ant he would also have assuredly claimed an extra month’s rent in lieu of notico. It will 
be patent, from the facts stated, that such a claim, if made, could not have been substantiated. 
It would, in effect, be a cl.tim for damages which the plaintiff admittedly has not suffired. 
On the 9th June 1&96, and again on the 21th July 1896, the plaintiff’s attorney wrote to the 
Sheriff demanding the rent which had on those dates accrued due, but no notice was taken 
of his demands. On the 17th September 1^96, plaintiff for the first time addressed 
Mr. Turner, and a lengthy correspondence ensued which eventually terminated in the filing 
of this snit." 

The following were the questions referred to the High Court:— 

(1) Whether in a Presidency town in India, in eases of onerous property 
ie.g. leasehold property) belonging to an insolvent and as such vesting in the 
Official Assignee under the Indian Insolvent Act, the Official Assignee has the 
right to elect whether He will accept or repudiate such profierty ? 

(2) Whether the taking of, or remaining in possession of leasehold property 
by an Official Assignee is tantamount to an election on bis part to accept the 
lease 7 

[620] (3) Whether, on the facts stated, the defendant must not be deemed, 
in law, to have been in possession of the premises in question during the six 
months for which rent is claimed ? 

(4) Whether the defendant is not liable to pay to the plaintitf such rent 7 

(5) Whether, in the alternative, the defendant is not liable to compensate 
the plaintiff for use and occupation of the premises from 9th April to SOtb 
September 1896 ? 

Lowndes, for the Defendant;—The notice of the Slst March 1896 
terminated the lenarev on the 30th April 1896—Transfer o? Pioperty Act (iV 
of 18H2), section 111; Woodfall’s Landlord and Tenant (14th Ed.), p. 357 The 
continuing in possession was not a continuance of the tenancy. The Sheriff 
entered into possession on 11th April. The assignee is not liable till he elects. 
There was no election here— Turner v. Richardson. 7 East, 335 ; Copeland v. 
Stephens, 1B. and Aid., 593 at p. 604; Gilffiths on Bankruptcy, Vol. 1, p. 287 ; 
Levi V. Ayers, 3 Ap. Ca.. H42 ; Statute 11 and 12 Vict., C. 21, seetions 7 and 11 ; 
Btat. 1 and 2 William IV, C. 56; Bankruptcy Act, 1849, section 145 ; Goodwin 
V. Noble, 27 L. <1. (Q B.), 204. Mere laches is not election. The possession 
of the Sheriff was not possession of the assigt.ee. There was no use and 
occupation before the 20ili August—Woodfall’s L»n> I'^rd and Tenant, p. 567; 
Transfer of Property Act (IV of 1882), sect on 116; Churchward v. Foid, ? H. 
and N., 446 ; Hyde v. H^oakes, 5 C. and P., 42. The Sheriff was in possession. 
The assignee is not liable for use and occupation till he enters— How v. Kenm tt, 
8 Ad. and El., 659; Jones v. Reynolds, 7 0. and P., 335 ; Woodfall's Landlord 
and Tenant, p. 569; Edge e. Stiafford, 1 Cr. and J., 391; Sardarmal v. A. 
Sabhapathy, I. L. B., 21 Bom., 205. He cited also Bobson on Bankruptcy, 
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p. 443; Afckinson on Sheriffs, p. 303; Titterlon Cooper, 9 Q. B. D., 478; 
Wood fair a Landlord and Tenant, Ch.'VII, section 11, 

Seott, for Plaintiff: —There was a waiver of notice. Any act showing an 
intention to oontinae the lease is a waiver of notice. [621} See Act IV of 1882, 
.section 113, illustration. The lease vested at once in the OBioial Assignee 
as part of the personal estate of tlio in^dlvent. He might disclaim it. Aban¬ 
donment is not equivalent to disclaimer. He referred to Stat. 49 Geo. Ill, 
0. 121, Sec. 19; Stat. 5 Geo. IV, 0. 96, Sec. 73; English Bankruptcy Act, 
1869, sections 23 and 24 ; Aga Mahomed v. Koolsom Beebee, L. B , 24 Ind. Ap., 
196; Ex part/! Dressier, 9 Ch. D., 252. 

Fapran, C. J.:—We agree with the Chief .ludge of the Small Cause 
Court tiiat the first question should be answered in the affirmative. Before 
tts it was not argued that the Official Assignee was bound to take upon 
himself against his will the liabilities arising out of a leasehold vested in the 
insolvent at the date of his insolvency. That contention was not, we think 
open to the plaintiff after the decision of the Privy Council in Lem v. Ayers,. 
3 Ap. Ca , 842, which recognises the general law as settled by Turner v. 
Riohardson, 7 East, 335, and other cases to be that “ assignees in bankruptcy 
are not bound to accept a damnosa hareditas and that they have consequently 
an option to accept or repudiate property which is or may be injurious to 
the estate." 

The argument for the plaintiff was confined to the contention that the 
right of the Official Assignee was to disclaim the lease, or rather that he was 
bound by the lease, unless or until he expressed his intention by words or acts 
not to take it as part of the assets of the insolvent. In our opinion that 
contention cannot be supported. The earlier oases upon the question cited to 
us were Bourdillon v. Dalton, 1 Esp., 233 ; Wheeler v. Bramah, 3 Camp., 340; 
Turner v. Htehardson, 7 'East, 335; Copeland v. Stephens, 1 B. and Aid., 593. 
Though loose expressions such as " abandonment" by the assignees are used 
by Judges at msi prius, the considered judgments make it, we think, quite 
clear that a lease was not considered to vest in the assignees unless they accepted 
it. In the last cited case Lord ElleNBOROUGU delivering the judgment of 
the Court says at p. 604 of the report ; " We are of opinion that the general 

assignment of a bankrupt's personal [632] estate does not vest a term of years 
in the assignees unless they do some act to manifest their assent to the 
assignment, as it regards the term, and their acceptance of the estate, and 
upon this ground' alone our judgment in the present case is given." The 
whole judgment places the question beyond doubt. This view of the law was 
recognised by the Ijegislature in 5 Geo. IV, C. 98, Sec 73, and was always 
acted upon in England until the law was altered by the passing of the 
Bankruptcy Act of 1869— Ex parte Dressier, 9 Oh. D., 252; Titterton v. Cooper, 
9 Q B D., 473. In our opinion it is now the law in the Presidency towns 
in India. 

2. The taking of possession of leasehold property of an insolvent by the 
Official Assignee has always been regarded as proof of election on his part to take 
the lease. This has been laid down in the earliest cases. Turner v. Richardson, 
Copeland v. Stephens, and was re-stated by the .fudges in Ex parte Dressier 
and Titterton V. Cooper. In the latter case, Bkett, L.J., save: "It is not 
easy to enumerate what may be called unequivocal acts, but I may mention 
the taking of possession of the premises demised by the lease;" and COTTON, 
L.J., in the same case says: " It is true that in many of the oases possession 
is referred to; but possession of leasehold property is the very strongest proof 
that a person to whom a conveyance has been made has accepted it, and has 


960 



J. O. SBRNAN [1898] 


I.L.R. 22 Bom. 638 


become assigoee of the lease." The Judges in Ex parte Dreaaler are equally 
emphatic upon the effect of possession r Goodwin v. Noble, 8 E. and B., 587, 
was much relied upon in this and the next branch of the case. The oircum* 
stanoes in that case were very peculiar. The landlord was informed of the 
purpose for which the assignees wished to remain in possession, and the Court 
was of opinion that he could not rpasonably have inferred, from what the 
defendants did, that they meant to jiake to the lease. Our answer to the 
second question will be that, except under exceptional circumstances, the taking 
possession by the Official Assignee of leasehold property is tantamount to an 
election on bis part to accept the lease. As to the Official Assignee remaining 
in possession we do not see how the question arises. 

[623] 3. Upon the third question, we do not think that the defendant 
must be deemed, in law, to have been in possession of the premises during the 
six months for which rent is claimed. 

4. The fourth question must, we think, be answered affirmatively to the 
effect that the defendant is liable for the renl On the 9th April, Moodeliar, 
the lessee of the premises, was declared an insolvent. He bad some furniture 
and books on the leasehold premises. These the Sheriff attached on the lltb 
of April entering into possession and putting his lock on the doors. The Official 
Assignee took seeps to remove the attachment, which he succeeded in doing on 
the lltb August. Down to this time the Official Assignee had done nothing 
to show an election to take over the lease. On tiie 20th August, the Sheriff 
made over the attached property to the Official Assignee, who on the same day 
entered into possession of the premises. He did not inform the plaintiff, the 
landlord, that he entered with any limited object or for any special purpose. 
There is nothing to distinguish the case from the ordinary one of an Official 
Assignee entering into possession of leasehold premises and thus consenting to 
become assignee of the lease. Having made the election the usual conseqaences 
follow. The acceptance of the lease dates back to the vesting order and the 
Official Assignee becomes liable for the rent during the period that be continues 
to be the assignee of the lease—his liability ending when with the landlord's 
assent he sutrenders the term —Titterton v.*Gooper, 9 Q. B. D„ 473, or other¬ 
wise gets rid of his obligation. 

It was contended for the defendant that the notice given on the 31st 
March 1896, terminated the lease on the 30th April and that the tenancy came 
to an end on that day. It has, however, been found as a fact that that notice 
was not acted on or in other words was waived. It does not*appear to us that we 
have been asked whether what took place really amounted to a waiver. I have 
asked the Chief Judge whether he intended us to consider that question and he 
replied that 1^ stated the notice and its waiver merely as facts in the history 
of the case. The waiver of the notice, he said, was not contested before him. 

lea«] 5. It is not necessary to answer this question. 

Costs costs in the case. 

Attorney for the Plaintiff: — Mr. K. D. Shroff. 

Attorneys for the Defendant:—Messrs. Oratgie, Lyneh and Owen. 
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The 19th January, 1897. 

Present: 

Sir C. F. Farran, Kt., Chief Justice, and Mr. Justice Parsons. 

Martand Balkrishna Bhafc and another.(Original Defendants) 

Appellants 

verme 

Dhcdido Damodar Kulkarni.(Original Plaintiff) Bespondent.* 


Mortgage— Mortgage by manager of undivided family — Redemption —Sale 
of mortgaged property under money decree obtained by morcgaqee in 
respect of other .debts—Purchase by mortgagee at Court sale — 

Right of member of family to redeem — Transfer' of Property 
Act {IV of 1882), Sec. 99— Civil Procedure Code {Act 
XIV of 1882), Sec. 294. 

Shankraji. his son Bhridhar and his grandson the plaiiitifi Dhondo (son of a predeceased 
sod) were undivided. In 1875 Shankraji mortgaged the property in dispute to Mamirmal 
with possession. After Shaukriiji’.s death in 1877 Shridbar managed the whole estate- In 
1878; during Dhnndo’s absence from his native village, Bamirmal sued Sbridhar as the hei' 
and representative of Shankraji in respect of other debts and, obtaining a money deoree 
against him, attached the mortgaged property in execution of the decree. After the attaoh> 
ment, Hamirmal without notifying nr disclosing his mortgage lien caused several of the 
properties to be sold and, without obtaining leave from Court to bid at the sale, purchased 
some of them in the name.s of his dependants at an under value and benami for himself. In 
1899 Dhondo brought this suit against Hamirmal, Shridhar and the bmami purchasers to 
redeem the properties so bought by Hamirmal. The lower Courts found that the money 
decree which Hamirmal obtained, and the execution procicdings thereon, bound the estate. 

It wa.s contended that the execution sales had not been objected to under seotion 294 of 
the Civil Procedure Code and w.-re, therefore, v.alid, and that the plaintiff, consequently, 
could not redeem. 

Ileld, that the plaintiff might redeem although be had not taken proceedings under 
section 294. The fact that the mortgagee Hamirmal bad sold the property in execution of a 
money decree did not free him from the liability to be redeemed ivs mortgagee. The sale was 
rendered nugatory, not by the provisions [filBJ of section 294 (though permission to bid 
granted under that section might have validated the purchase), but by the impossibility of 
a mortgagee by such sales and purchases freeing himself from the liability to be redeemed. 
Second appeal from the deciaion of Arthur H. Unwin, District Judge of 
Nasik, confirming the decree of the First Class Subordinate Judge. 

Suit for redemption. One Shankraji Bamobandra and his son Shridhar 
and grandson the plaintiff Dhondo (thTa son of a predeceased son) were mem* 
bers of an undivided family. On the 31st March 1875, Shankraji mortgaged 
the property in question to the defendant Hamirmal and his father Kbem* 
ohand with possession. Shankraji died in 1877-78, and after his death Shridhar 
managed the estate. The plaintiff Dhondo had left his village before Sban- 
kraji's death and only returned there occasionally. 

Daring Dhondo's absence Hamirmal sued Shridhar as heir and represent* 
ative of Shankraji, and obtained a money decree in respect of other debts 
against him, and in execution he attached the mortgaged properties. The 
lower Courts found, and the High Court accepted the finding, that the deoree 

* Second Appeal, No. 172 of 1896. 
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and exeoation proceedings against Shridhar as manager were binding on the 
plaintiff Dhondo as if he had been a party. 

Hamirmal without disclosing his mortgage sold the mortgaged properties 
in execution of his money decree, and without obtaining leave to bid at the 
sale he bought several of them in the names of his servants.* 

Dhondo now brought this suit tp redeem the properties so purchased by 
Hamirmal and to recover possession. He made Shridhar and the benami 
purchasers parties to the suit. 

The Subordinate Judge found that the plaintiff and his uncle Shri¬ 
dhar were the heirs of Shankraji and that the plaintiff was entitled to redeem 
the mortgage: that the purchases by the defendants were collusive and benami 
for Hamirmal (defendant No. 1); that the mortgage was fully satisfied, and 
that nothing was doe in respect of it. He, therefore, decreed the plaintiff’s 
claim for redemption and possession. 

On appeal by defendants the Judge conlicmed the decree. Defendants 
Nos. 2 and 3 appealed to the High Court. 

[626] Dajt A. ffAare appeared for the Appellants (Defendants Nos. 2 and 
3):—The plaintiff was joint with Shridhar against whom in his representative 
capacity Hamirmal obtained the money decree. Shridhar was the manager of 
the family and, therefore, the plaiptiff was bound by the decree and the sales 
held under it, the debt for which tlie decree was passed being an ancestral 
debt. The first Court held that our purchases wore benami for Hamirmal 
(defendant No. 1), and applying section 99 of the Transfer of Property Act 
allowed the claim. We contend that the Transfer of Property Act (IV of 1882} 
is not applicable, because the sales took place in 1880 and 1881 and the Act 
did not come into force in this Presidency until the year 1893. 

Hamirmal did not bid at the auction sales. We purchased the property 
at the auction and have got nothing to do with him. Even supposing that he 
did purchase the mortgaged property at the auction,* still his purchase would 
not be void ab tniiio. The plaintiff should have proceeded either under section 
244 or section 294 of the Civil Procedure Code (Act XIV of 1882). No separate 
suit lies— Javherbai v. Hanbkai, I. L. R, 5 Bom., 575 ; Ckintamanrao v. 
Vithabai, I. L. B., 11 Bom., 588 ; Paramasiva v. Krishna, 1. L. B , 14 Mad., 498. 

Ma ^ekshah J. Taleyarkhan appeared for the Respondent (Plaintiff):— 
Hamirmal, who was himself the mortgagee, purchased the equity of redemption 
at the Court sales without the leave of the Court. The general law of mortgage 
is that a mortgagee cannot purchas e the mortgaged property without the 
leave of the Court— Kamini v. Hamloehan, 5 Beng. L. B., 450. When a mort¬ 
gagee himself purchases the‘equity of redemption of his mortgagor under his 
own money decree, he thereby deprives the mortgagor of bis equity of redemp¬ 
tion— bhuggobutty Dossee v. Hhamachum Bose, I. L. B., 1 Cal., 337. 

We were not joined as a party to the suit in which the money decree was 
obtained. The suit was against Shridhar alone. We are, therefore, not 
bound by the sales in execution of the decree. The right, title and interest of 
Shridhar alone was sold. It was, [627J therefore, not necessary for us to 
proceed under section 244 of the Civil Procedure Code (Act XIV of 1882). 

Farran, C. J.:—The facts which give rise to this appeal as found by the 
lower Courts are these:—On the Slst March 1875, Shankraji Bamchandra 
mortgaged the several )>roperties, which the plaintiff , his grandson Dhondo 
Damodar, seeks to redeem, to the defendant Hamirmal and his father Kbem- 
ohand with ppssessibn. The lower Courts have found that Shankraji 
Bamchandra and his son Shridhar and his grandson Dhondo were undivided, 
though Shridhar lived separate from his father. Shankraji died in 1877-78, 
and after hiis death Shridhar managed the whole estate. The plaintiff Dhondo 
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bad left his native village Dindori before bis grandfather's death and cmly 
oooasionally returned to stay there after that event. 

Daring the absence of the plaintiff in the Berars the defendant Hamirmal 
(in Suit No. 522 of 1878) sued Shridbar as the heir and representative of his 
father Sbankraji BUmohandra and obtained a money decree against him, and 
in execution of that decree attached jibe mortgaged premises. Tbe lower 
Courts have held that Shridbar suflicieptly represented Ms father’s estate for 
tbe purposes of that suit, and that tbe money decree which tbe defendant 
Hamirmal obtained (if in other respects valid) bound tbe estate, and that the 
execution proceedings which followed upon the decree similarly bound it. We 
think that we must accept this finding and hold that the decree obtained 
against Shridbar as manager of tbe property and representative of Sbankraji 
was binding upon the plaintiff as though he had been made a party-defendant 
to perfect the representation. 

The defendant Hamirmal without notifying or disclosing bis mortgage 
lien caused several of tbe mortgaged properties to be sold in execution of his 
money decree ; and without obtaining leave from tbe Court to bid at tbe sale, 
purchased several of them in the names of his dependents and servants. Tbe 
lower Courts have found that the purchases were made collusively and at an 
under value benami for the defendant Hamirmal, who was himself tbe real 
purchaser. Under these circumstances the plaintiff sues to redeem the several 
mortgaged properties which [628] were so bought by the defendant Hamirn^al, 
and has made tbe several benami purchasers or their heirs, as well as bis uncle 
Shridbar, parties to the suit. 

The questions which present themselves for consideration are whether the 
plaintiff is debarred, by the sales in execution to which we have referred, from 
redeeming, and whether be can redeem without having had the sales set aside 
in execution proceedings. Tbe lower Courts have applied to tbe case the prin¬ 
ciple deducible from section 99 of theTransfer of Property Act and have decreed 
redemption. For the appellants it is contended that the purchase by the 
execution-creditor without leave does not of itself vitiate the execution pro¬ 
ceedings and sale, hut only gives the judgment-debtor the right to object to 
the sale under section 294 of the Civil Procedure Code. When no object 
tion is taken to tbe purchase under that section it is argued that tbe 
purchase is as valid as if the leave of tbe Court had been obtained to the 
execution-creditor himself bidding and purchasing. The authorities cited by the 
appeUants— Javherbai v. Haribhai, I. L. B., 5 Bom., 575 ; Chintamanrav v. 
Vithabai, I.L.B., 11 Bom.,5BB; Paramasiva v. Krishna, I. L.B.,14 Mad.,496,— 
bear out tbac contention. The learned pleader' for the respondent, while 
conceding that general principle, sought to bring the case within the authority 
of tbe ruling of the appellate Court in Bhuggobutty Dossee v. Shamaehum Bose^ 
I. L. B., 1 Cal., 337, where the earlier authorities are cited, and where it is 
laid down, as a general proposition, that " a mortgagee is not entitled by means 
of a money-decree obtained on a collateral security, such as a bond or covenant, 
to obtain a sale of the equity of redemption separately, because by so doing he 
would deprive tbe mortgagor of the privilege which, upon the principle of 
considering tbe estate as a pledge, a Court of Equity always accords to a 
mortgagor, namely, a fair allowance of time to enable him to discharge the debt 
and recover tbe estate. This privilege is an equitable incident of the contract of 
mortgage, and it would be inequitable to permit the mortgagee to evade it; to dd 
that circuitously which he could not do directly.” That ix the principle whidl 
in an extended form is. enacted as law in section 99 of tbe Transfer' oi 
[689] Property Act. The section extends it to an attachment arising out of' 
any claim of the mortgagee against the mortgagor i& respect of which he brings 

864 



▲mTU ko. V. visBMU ooviND bawa &o. [1897J I.L.K. 22 fiom. 630 


a gait. In the case above cited, as in those in accordance with which it was 
decided, the money-decree was based upofi a claim arising out of the mortgage 
transaction itself, but it is difficult to read the judgments in these oases without 
seeing that the same reasoning applies to a mortgagee buyjng the equity of 
redemption under a decree obtained upon a claim independent of the mortgage 
as applies to a decree obtained upon a collateral instrument to secure the 
mortgage-debt. We refer particularly to the remarks of MagPHEBSON, J., 
in Kamini v. Bamloehoan, 5 B. L. B.. at p. 45H. 

In the present case it seems impossible to say that " the mortgagee did not 
avail himself of his position to obtain an undue advantage in the purchases or 
otherwise act mala fide,'' nXp. 459 citing Shau v. Bunj, 33 Beav. 494. The 
question is one of much difficulty and doubt, but seeing that the Legislature 
has now adopted the principle in its widest aspect we think that we are justified 
in acting upon it. In this view the sale is r3ndered nugatory, not by the 
provisions of section 294 of the Code (though permission granted under that 
section to bid might have validated the purchase,', but by the impossibility of 
a mortgagee by such sales and purchases as these freeing himself from his 
liability to be redeemed. In this view, the fact that Dhondo did not take pro¬ 
ceedings under section 294 to set aside the sales dues not affect his present 
right to redeem. We, therefore, coiffirm the decree with costs. 

Decree oonfinned. 


MOTES. 

I A sale in oontravontioii of sec. UW, Transfer of Property Act, 188:1, was held to be 
voidable and not void in (1907) 35 Cal., Gl F. K. ; (1907) 80 Mad., 362; (1005) 27 AU.. 
517 ; (1899) 23 Mad., 377; (1899) 22 Mad., 347 ; (1899) 22 Mad., .872 ; (1905) 29 Mad., 421 ; 
(1907) 30 Mad., 313 ; (1904) 7 O.C., .OO? ; (1905) BO.C., 327 ; (1909) 11. C.. 952 (Sindh) ; 
(1910) 14 C. W. N., 579 

2. In (1898) 23 Bom., 119; (1011) P.B. 15 ; (1907) 30 Mad.^ 313 the purchases- were 
held to have been made bona fide by third persons. 

3. It has been held that leave to bid pats the dourco-holder in the same position as a 
stranger(1H99) 23 Mad., 227 ; (1900) 4 C. W. N., 474. As regards the effect of contraven* 
tien of this role, see (1909) 32 Mad., 242. 

4. As regard^the effect of not joining the sons in ^hc suit on mortgage, see also (1914) 
36 All., 516.J 


[680] APPELLATE CIVIL. 

The noth January, 1897. 

PeeseNT : 

SibC. E. Fabban, Kt., Chief Justice, and Mr. Justice Pabsons. 

Antu and others.(Origiiial Plaintiffs) Aptilicants 

versus 

Vishnu Govind Bawa and others.TOriginal Defendants) Opponents.! 

Mamlatdars' Act (Bom. Act III of J876), Sec. 8 - Suit for possession—Parties — 
Tenants of defendant proper parties to suit—PrMtice — Procedure. 
Defendant No. 1 having obtained a decree against the plaintii.s for possession of certain 
land in the Mamlatdar’s Court leased tbc land to defendants Nos. 2 and 3. Shortly after, 
wards the Mamlatdar's decree^as .reversed by the High Court on the plaintiffs' application- 

* hraianath Kundu Chotodry v. Oobindmani Dasi—i B. L. B. O. J., p. 83 ; Kainin* 
Debi V. Bamloehan 8irkar—b B. L. B., 460 ; Itamlochan v, fawtwt—Ibid., p. 460 ; Neerw 
jun lioah*riee v. Oonsndro Naratn —10 Ibid p. 57. 

t Application No, 257 of 1896 under the extraordinary jurisdiction. 
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Tfaeteupon the plaintifb sued the first defendant and his tenants (defendants Kos. 2 and t) 
who were in actual possession to recover thedand. The Mamlatdar rejected the plaint, hdding 
that there was a misjoinder of causes of action, one suit being brought against dillerent 
persons for different ^causes of action arising at different times. 

Held, that the Mamlatdar should accept the plaint and hear the suit on its merits. The 
defendant, who had obtained possession undef a decree which had been reversed, could not 
improve his position by letting third parties into possession as his tenants. They stood in 
the shoes of their lessor and were jointly liable with him to be ousted by proceedings taken 
in the Mamlatdar’s Court. 

Application under the extraordinaxy jurisdiotion of the High Court 
(ieotiou 622 of the Civil Procedure Code, Act XIY of 1882) agaiust the 
deciaion of Bao 8aheb V. K. Sathe, Mamlatdar of Satara, in a possessory suit. 

The first defendant Vishnu obtained a decree against the plaintifi' for pos¬ 
session of the land in question in the Mamiatdar’s Court and under that decree 
was put in possession on 26th March 1896. On the Ist June 1896, he let the 
land on lease to defendants Nos. 2 and 3- 

On the Ist September 1896, on the application of the plaintiffs, the High 
Court reversed the above decree of the Mamlatdar. 

On the 19th September 1896, the plaintiffs brought this suit against Vishnu 
(defendant No. 1) and his tenants (defendanU Nos. 2 and 3} to recover possession. 

The Mamlatdar returned the plaint for amendment by striking out the 
names of defendants Nos. 2 and 3, holding that there was a misjoinder of 
causes of action, viz., that against defendant No. 1 [681] having arisen on the 
26th March 1896, and that against defendants Nos. 2 and 3 on the 1st June 
1896. The plaintiffs, however, again presented the plaint in the same form, 
urging that the suit should be proceeded with as it stood against all the three 
defendants. The Mamlatdar thereupon rejected the plaint. 

The plaintiffs now applied under the extraordinary jurisdiction of the High 
Court and obtained a rule nisi calling on the defendants to show cause why 
the order of the Mamlatdar should not be set aside. 

Branson with Vasudeo B.,Joglekar appeared for Applicants (Plaintiffs) in 
support of the ruleThe Mamlatdar was wrong in requiring plaintiffs to strike 
out the names of defendants Nos. 2 and 3. If they were not proper parties he 
should have dismissed the suit as against them. Defendant No. 1 dispossessed 
us on the date stated in our plaint and subsequently he let out the property to 
defendants Nos. 2 and 3. Defendants Nos. 2 and 3 were, therefore, in posses¬ 
sion through defendant No. 1. VVe desired to recover possession, and 
defendants Nos. 2 and 3 were, therefore, necessary parties. The Mamlatdar 
was wrong in holding that two different causes of action were joined. Our 
cause of action, strictly speaking, was against defendant-No. 1 alone. Defen¬ 
dants Nos. 2 and 3 held under him. The Mamlatdar acted with material 
irregularity in rejecting the plaint.' 

Sadashiv B. Bakhle appeared for Opponent No. 1 (Defendant No. 1) to 
show oause. 

Farran, C. J. I am of opinion that a person obtaining possession of 
land otherwise than by due course of law cannot alter or improve his position 
by letting third parties into possession as bis tenants. Such tenants seem to 
me to stand in the shoes of their lessor and jointly with him to be liable to 1^ 
ousted by proceedings taken in the Mamlatdar's Court, The setting out of the. 
circumstances under which such tenants obtained i^ssession is not an irrele¬ 
vant allegation which the Mamlatdar can order to be struck out under section 
8. If the law were otherwise, the Mamlatdars| Arii would be little better than 
dead letter. I would, therefore, set aside the Mamlatdar's order rejecting 
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the plaint and order him to"proceed to deal with it upon the merits. [688] In 
the present case the defendants Nos. 2 and 3 came into possession pending the 
former litigation ^nd are as much bound by the final order made in it as is the 
defendant No. 1. It is, moreover, the defendant No. 1 who is urging his own 
act in letting the defendants Nos. 2 and 3 into possession to defeat the jurisdic¬ 
tion of the Mamlatdar. The defendants Nos. 2 and 3 do not appear to take 
any objection to the plaintiffs’ proceedings. I would make the rule absolute. 
Costs, costs in the cause. 

J^PBOns, J.:—1 see no illegality in the plaintiff suing in the Mamlatdar’s 
Court for possession on the ground of illegal ouster, joining as defendants in 
his suit not only the person who he alleges has illegally ousted him, but also 
the other persons who after the ouster have obtained possession from the 
person who ousted him and are in possession at the time of suit. The date 
and oanse of action would be that of the original ouster, while the subsequent 
transfer of possession to the other defendants would bo a mere narration of the 
oircumstanoes under which the cause of action arose as against those defen¬ 
dants. To hold the contrary would be to greatly detract from the benefit of 
the Act, for if the plaintiff were to sue only the persons actually in possession, 
they might plead that they had not ousted the plaintiff, and if he sued only 
the person who had oust^ him,«the other persons might in execution say 
that, as they were not parties to the decree, they could not be ousted under it. 
We make the rule absolute. Costs to be costs in the cause. 

Btde made absolute. 


NOTES.' 

[See also (1899) 13 C. P. L. R. 9 ;il89g) 1 Bom. L. R. 71.] 

[ 12 Bom. 682 ] 

APPELLATE CIVIL. 

The 21 si January, 1h97. 

• Pbespjnt : • 

Sir C. F. J. Farran. Kt., Chief .Justice, Mr. Justice Parsons anu 

Mr. Justice Candy. 


Haribai.Plaintiff 

versus 

Krisbnarav Gopal.Defendants,^ 

Stamp—Stamp Act (I of 1&79), Secs. 3S, 34, 36, 37 (a) (b), 45 and 50 — 
Collector’s decision that an instrument is chargeable with duty not 
conclusive—Duty of Civil Gourt^Praotice — Procedure. 

The deoieion of theColleotor under clause (d) of section 37 of the Indian Stamp Act (1 of 
1879), that a particular instrument is chargeable with duty [ 688 ] and is not duly stamped, 
ie not final and coaoluaive. If his decision under that clause is not obeyed, and the 
duty and penalty are not paid, any Civil Court before which the document may come has the 
duty oast upon it under aeotiou S3 of examining it and of determi-ing for itself whether it is 
duly stamped or not, and if not, of taking the steps laid down in scotionB 33, 31 and 35, that 
deoieion being subject to revisign under section 50. 

BBFEBBNCE by Bao Baheb B. S. Joshi, Subordinate Judge of Earad in the 
Satua District, under section 49 of the Stamp Act (I of 1879). 

* Civil Reference, Ko. 9 of 1896. 


967 




I.L.S. 22 Bom. 684 habibai v. krishnabav QO]|i4r' jTt^i 

The vrill of one Haribai was presented ,0 wilV 

Sub'Begistrar, however, on perasing it oonsideredtt^aOjtt'^O^rited otherwise 
than as a will and should bo stamped, and he impqttp|iM it^i^iier section 38 of 
the Stamp Act (I of 1879) and sent it to the Goilehtor ^atfdec clause 2. of 
section 35. ‘^ ' 

The Collector having obtained thd decision of the Bevehue authority under 
section 45 of the Stamp Act as to its chargeability required the payn^ent of stamp 
duty and penalty according to that decision (see section 37) andMetained the 
document pending the payment. 

In this suit the defendant pleaded that the debt in respect of which he 
was sued by the plaintiff was originally due by him to Haribai, but had been 
remitted by the terms of her will. It became necessary, therefore, to refer to 
the document, and the Subordinate Judge having required its production, the 
Collector sent it to the Court with a karkun. The Subordinate Judge on 
examining the document was of opinion that it was a will and was not 
chargeable with duty. By letter he requested the Collector to allow the will 
to remain with the record of the suit. The Collector having refused, the 
Subordinate Judge submitted the following question to the High Court:— 

" 1. Whether the Collector’s decisio.n that the instrument in question is 
chargeable with duty is binding on this Court ? and if not, 

" 2. Whether the instrument is chargeable with duty, and if so, what is 
the amount of duty leviable on it ? ” 

The opinion of the Judge on the first question was in the negative and on 
the second that the instrument (befeg a will) was not chargeable with duty. 

[«M] Bao Saheb Vasudev J. Eirtikar (Government Pleader), appeared for 
Government (the Collector): —The Revenue authorities held that the document 
required to be stamped. Their decision under section 45 is final and binding. 
The Collector acts under sections 33, 35, 37 and 39 of the Stamp Act, 1879. 
Until the stamp duty is paid, the document must remain impounded. 

Borne portions of the document in question operate as a gift and some as 
a release. Therefore the docunbent requires to be stamped. 

Shamrav Vitthal, for the Defendant:—The question is whether the 
Commissioner's decision is binding on the Civil Court. The document was 
produced before the Subordinate Judge and he was entitled to deal with it under 
the Evidence Act. The Commissioner’s decision is final only for fiscal purposes. 
Under section 162 of the Evidence Act it is open to the Civil Court to decide 
the question of admissibility of a document in evidence. If the Legislature had 
intended that the decision of the Commissioner should be final for all purposes, 
they would have made a p>*ovision to that effect. There is no provision in the 
Stamp Act making the Collector’s decision as to impounding a document final. 

The document is clearly a will. No doubt it contains recitals of completed 
transactions, but it came into force after the death of the testatrix. 

PaVBOna, J.;—The following two questions have been referred to this 
Court by the Subordinate Judge:— 

1. Whether the Collector’s decision that the instrument in question is 
chargeable with duty is binding on this Court ? and if not, 

2. Whether the instrument is chargeable with doty, and if so, what ie the 

amount of duty leviable on it ? ' 

The reference has been made under the Stamp Act, but it has been argued, 
and we deal With it, as made both under the S^amp Act and under section 617 
^f the Code of Civil Procedure. 
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Iti a^tpesrs fibril'i'bd^alrumetit in gaestioa was presented for registration 
as a will, and Wt|lbjA^i^*$egistrar impoppded it under section 33 of the Indian 
Stamp Act, .as Appeared [63BJ to him that the instrument was not 
duly stamps^.dB'd’sen1i% to the Collector under the 2nd clause of section 35. 
The Colieotoir un^K section 37. having 6rst obtained the deeision of the chief 
controlling Beveftbarauthority under section 45, required the payment of stamp 
duty and penalty according to the decision of the chief controlling Bevenue 
l^utbority, j|$pd detained the instrument dbnding the payment. In a suit filod in 
the Subordinate Court of Karad the Subordinate Judge required the production 
of the instrument, and the Collector seit it with a karkun. The Subordinate 
Judge perused the document and was of opinion that the instrument was a 
will and was not chargeable with duty, and he has asked us the above two 
questions. 

In regard to the first, it must be remarked that while the Act makes the 
certificate of tlie Collector given under clause (a) of section 37 conclusive 
evidence, there is nothing in it which provides that his decision under clause (6) 
shall be final or conclusive. If his decision is complied with, and the duty and 
penalty paid, ttioii under section 39 the instrument will he admissible in 
evidence, but no'hing is said in the Act as to what shall he done if the decision 
is not obeyed and»the duty and pepalty not paid. It appears to us that under 
these latter circumstances a Civil Court before whom the instrument may come 
has the duty cast upon it, under section 33, of examining the document and of 
determining for itself whether the instrument is duly stamped or not, and, if 
not, of taking the steps laid down in sections 33, 34 and 35, whatever decision 
it may come to being subject to revision under section 50. We, therefore, 
answer the first question in the negative. W'e answer the first part of the 
second question also in the negative. Tlfe itistrumont in question is clearly a 
will, and it does not become a deed of gift or a reloaso or a deed of assignment 
merely because some past acts of disposition arc recited in it. 

OifUr arcrrdingly. 


NOTES 

I Thib was criticised in (1906) 9 Bom. L. B., fl9 with rurerenco lo the wor.ling of the 
Stamp Act 1899 ; but see Jat/annathn /T/er’s Stamp Act (III Edii., 1916). p. 66.3 


[686] APPELLATE CIVIL. 

The asth January, JH07. 

Present ; 

Sir 0. F. Fabran, Kt., Chief Justice, and Mr. Justice Parsons. 

Harilal Banohodlal.(Original PlaintilT) Appellant 

versus 

Himat Manekchand and another.(Original Defendants) Bespondonts. * 

Municipality—Distriet Municipal AtJ. AmenAmeni: Act [Bom. Act II of 1884)— 
Suit for an injunction to restrain mumaipaltiy—Sections of the Act not 
^ applicable. 

A suit was brouabt by the plaintiff against a municipality for an injunction to restrain 
them from laying water pipes on his land. The lower Caurts dismissed the suit for want 

* Bdond Appeal, Mo. 677 of 1896. 


10 BOU.—189 
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o( notioe aader lection 48 of the District Manicipal Act Aot Oom.. Aot 11 of 

1884). ' '■ '■ ^ 

Held, reveriing the decree, that tbe edit was not a sait*fa( Abythint dmie in pannanee 
of the Aot, but to prevent the municipality from doing what the plaintift alleged to be an 
illegal aot, and that section 48 did not apply, % 

SbOOMD appeal from the deoision of G. MoCorkeUr Dlatriot Judge of 
Abmedabad, oonfirmiog the decree of Bao Bahadur V. V. Yagle, First Class 
Subordinate Judge. ' ^ 

The plaintiff sued to obtain a perpetual injunction restraining the defend¬ 
ants from laying water pipes on his land. 

The defendants denied that the land was the plaintiff’s and alleged that it 
was public property. They further contended that the suit would not lie 
without notice under section 48 of tho District Municipal Act Amendment 
Act (Bom, Act II of 1B84). 

Tbe Subordinate Judge dismissed the suit, holding that it was not 
maintainable for want of notice under the Act (section 48). 

On appeal by the plaintiff the Judge confirmed the decree. The plaintiff 
appealed to the High Court. 

Oovardhanram M. Tripathi, for the Appellant (Plaintiff);—We sued for 
an injunction. Section 48 of the District Municipal Act relates to something 
done in pursuance of the Aot. A suit for an injunction is not a suit for 
anything done. We rely on President of the Taluk Board, Sivaganga v. 
Narayanan, 1. L. H., 16 Mad., 317. 

Bamdatt V. Desai, for the Bespondents (Defendants):—The plaintiff seeks 
to prevent the municipality from acting in pur8u-C6S7]anoe of the District 
Municipal Act. Such a suit is governed by section 48 of tbe Aot— Naqusha 
V Municipality of Sholapur, I. L. B., 18 Bom., 19. 

Farran.C. J.; —In this case the plaintiff, who has resisted the municipal¬ 
ity in laying pipes on bis land, now sues for an injunction to restrain them from 
doing so. It is clearly not a suit for anything done in pursuance of the Aot, 
but to prevent the municipality from doing wliat the plaintiff alleges to be an 
illegal aot. The sections conversant with this subject have always been held 
not to apply to actions for an injunction— Flower v. Local Board of Low Leyton, 
5 Ch. D., 347 ; President of the Taluk Board, Sivaganga v. Narayanan, I. L. B., 
16 Mad., 317; Manohar Qanesh v. The Dakar Municipality, ante, p. 289 ; 
Skidmallappa v. Ookak Municipality, ante p. 60fi. 

We must reverse the decrees of the l'>wer Courts and remand tbe suit to 
be heard upon the merits by the Court of First Instance. We make all costs 
costs in the cause. 

Decrees reversed and suit remanded. 


ROTES. 

[ Bee the notes to 2S Bom., 606. ] 
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ilUMiolPALiTY bP ifAizPuB V. Manak &e. (1697] t.L R. 28 Bom. 632 

V ^ i n Bom. 687] 

APPELLATE CIVIL. 

The 8th June, 1897. 

Prbseht; 

Mb. Jusiicb Parsons a^d Mb. Justice Banade. 

* The MvDioipality of Faizpur.(Original Defendant) Appellant 

mrsm 

ManakDulab Sbet.(Original Plaintiff) Bespoudent. 

Municipality—Bombay District Municipal Act Amendment AU (II of 1884), 

S^c. 48—Suit for specific performawe of a contract or for damag&s for 

breach thereof. 

Seotion 48 of the Bombay District Municipal Act Amendment Act (II of 1884) does not 
apply to a suit for the specific performance of a contract or for damages tor breach thereof. 

Second appeal from the decision of Bao Bahadur Chunilal Maneklal, 
Subordinate Judge, First Glass, with appellate powers at Dhulia, in Appeal 
No. 232 of 1896. 

[638] The plaintiff brought this suit against the Municipality of Faizpur, 
alleging that there wore three otos in front of his house, which ho allowed the 
municipality to pull down in July 1894, for the purpose of constructing a gutter 
under an agreement that they should rebuild the otas at their own cost after 
the gutter was constructed ; that after the completion of the gutter the munici¬ 
pality refused to rebuild the otas in adcordanoe with the agreement; that 
thereupon he applied to the general body of the municipal councillors, who 
decided against him on 24th August 1895. 

Under these circumstances the present suit was tiled on 9tl3 January 1896, 
to compel the municipality to rebuild the otas, or, in the alternative, to recover 
damages for breach of the agreement. 

The Court of First Instance rejected the claim, holding that the suit was 
time-baned under section 4Hof Bombay Act II of 1.SH4, as it was not filed 
within three months from the date of tlio act complained of. 

On appeal, this decision was reversed by the Subordinate Judge, A. P. 
who held that seotion 48 of B.^mbay Act II of 1884 had no application to the 
present case. The suit was, therefore, remanded for a fresh deeision on the merits. 

Against this order of I'emand the defendant municipality appealed to 
the High Court. 

D, P, Kirloskar, for the Appellant; -Section 48 of Bombay Act II of 1884 
is wide enough to cover a case like this. The plaintiff complains of a breach 
of agreement by the municipality and seeks to recover damages for such breach. 
Such a suit is within the scope of the seotioa—Nagusha v. The Municipality 
of ^holapur, I. L. B., 18 Bom., 19. Moreover, in polling down the plaintiff’s 
oteu in order to oonstruot a gutter, the municipality were acting in exercise of 
the powers vested in them by the Act; the preseqt suit is, therefore, an action 
against the municipality for an act done in pursue, ce of the Act. On this 
ground also the suit falls within seotion 48 of the Act, and ought to have been 
brought within three gnonths after the accrual of the cause of action. 

[689] N. V. Ookhli for Bespondent:—The contract made by the munici¬ 
pality with the plaintiff before his'ofas were pulled down, may no doubt be said 

* Apical, No. 8 of 1897 from order. 
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to be an act done in pursuance of the District Municipal Act. But the Act does 
not, and cannot authorize the municipality to commit a breach of a contract. 
This suit is. therefore, not an action for anything done or purporting to have 
been done in pursuance of the Act” within the meaning of section 48 of Bombay 
Act II of 1884. .Our cause of action is not the contract, but the breach there¬ 
of. The section does not apply to suits based on contracts — Mayandi v. Mc- 
Quhae, I. L. R., 2 Mad., 124; see also Manohary. The Dakar Munieipality, 
finle, p. 289, where RaNADis, J., remal'ks that "claims based on contracts can 
never be included under this section." The ruling in Nagusha v. The Munioi- 
pality of Sholapur, I L. R., 18 Bom., 19, is practically overruled by the Full 
Bench decision in the case of the Dakar Munieipaiity, ante p. 289. 

Papsons, J.:—This suit was brought on the allegations that the plaintid 
allowed the defendant municipality to remove some otiie belonging to him, and 
that the latter agreed that they would rebuild them on the completion of a 
gutter winch they intended to build beneath the site, but that they now refuse 
to perform their agreement. It is thus a suit for specific performance of a con¬ 
tract, or for damages for breach thereof. Such a suit is not an action for 
anything done or purporting to be done in pursuance of the Bombay District 
Llunicipal Act; for the Act, though it may give the municipality power to make 
contracts, does not authorize them to refuse .to perform them, and no section of 
the Act has been quoted as one under which they are now purporting to act. 
That section 48 docs not apply to actions on contracts was ruled in Mayandt 
V. McQuhae, I. L. R., 2 Mad., 124, and was also stated in the judgment of 
RANaDB, J,, in Manohary. The Dakar Municipality, ante, p. 299. 

Weconfirnj the order with costs. 

Order confirmed. 
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MBMA6AUDA V. PARB8HA tl897j l.L.R. 22 BOID. WO 
[WO] APPELLATE CIVIL. 

The 2nd February, 

Present : 

Mr. Justice Jardine and Me. Justice Hanade. 


8 

Nemagauda.(Original Plaintifll) Appollanl 

versus 

Paresba.(Original Dofundant) Bespoadeul.* 


OiviL Vroaedure Code (Act XIV of H 3 S 2 ), itea. 376, 263 and 12—Execution 
—AitaektneiU—Claim to attached property by holder of Si-.veral mort¬ 
gages—Order made on claim—Cl nm partly allowed and partly 
disallowed—Sale in execution —Suit for redemption by 
auction-purchaser within a year—Claim by 
defendant (mortgagee) in respect of mart- 
, gage disallowed by order—Such 
claim barred.—Limitation Act 
(XV of 1677), Art. It. 

Cartam property whh attached in execution uf a monoy decree. A iiitervei)ed, and 
applied to have the property sold, subject to the incunibrances created in his favour by the 
judgment-debtor under six mortgage-bouds. Tlie Court after investigating A's claim passed 
an order diiecting the property to be sold subject,to the mortgige-debt due under five out of 
the six mortgiigu-bonds. This order was ni.idc ou the ‘20th February 1803. 

lu November 1893 ft.c., within a year of the above order),, B, who had purchased the 
property at the Court sale, filed a suit !•< redeem the five mortgages subject to which the 
property had been sold. A coulended that the property was also liable to the debt due under 
the sixth ojortgage-boiid. The District Judge held that A waa entitled to have his claim 
under the sixth tioiid investigated in ibis suit, inasuiucb as the plaintiff had filed this suit 
before the expiratnui of the year allowed to A to establish his right by article 11 f of Schedule 
11 of the Limitation Act (XV of 1877), being of opinion that once the present suit had been 
filed A could not have sued under secbiaii 12 of the Civil Procedure Code (Act XIV of 1882). 
On appeal to the High Court. 

l/etd, that A could not claim in the present suit in respect of the sixth mortgage-bond 
which had been dis.tllowed by tbe.ordor in oxcculioti 011 the 20lh February 1893. The rale 
is that an unsuccessful iutorveuor in execution procct-dings must establish his right by a 
regular suit within twelve months, at the expiration of whioh the order passed in execution 
becomes conclusive against him. The fact th.i' the purchaser had filed the present suit 
before the year had expired, did not exempt tbo^ciendant from this rule. 

* Second Appeal, No. 29 of 1896. 

r[Art. 11:— 

Time from which period begins to run, 

^ _ _ __ 

^ "a potion^ ^aiTst”whom an One year ... ' The .late oif the order.) 

order is passed under section 280, , 

281. 282, or 385 of tb^Codo of 
Civil Procedure, to establish bis 
tight to, or to the present possession 
of, the propotty comprised in the 
order. * i. , * 


Description of suit. 


Period of limita¬ 
tion. 
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Beotion 12 of the Oivil Proordure Oode (Aot XIV of 1882) did not efieot the ^uaetiou. 
That section only provides that ao suit shall be tried if the same issues are involved in a 
previously instituted suit. It does not dupense with the institution of a suit within the 
proper time when the law requires suoh institution. 

[641] Appeal from the order of remand passed by F. C. O. Beaman, Distnot 
.Tudge of Belgaum. 

Suit for redemption. The property in question had been mortgaged by one 
Nemappa to the defendant under six ibortgage-bonds. 

In exeoution of a money decree obtained against Nemappa by another 
creditor, the property was attached. Thereupon the defendant intervened 
under section 278 of the Civil Procedure Code (Act XIV of 1882) and asserted 
his lien as mortgagee upon the attached property under the six mortgage-bonds 
passed in his favour by Nemappa. On the 20tb February 1893, the Court 
passed an order directing that the property attached should be sold subject to 
tbe mortgage lien created by five out of the six mortgage-bonds produced by 
the defendant. His claim under the sixth bond was disallowed. 

The property was accordingly sold in exeoution, and plaintiff purchased it 
at the Court sale. 

In November 1893, (i.e., nine mouths after the order in the execution 
proceedings) plaintiff as purchaser of the equity of redemption filed this suit 
to redeem the property from the mortgage-debts subject to which the property 
had been sold. 

The defendant (mortgagee) contended that the property was also liable to 
the debt due under tbe sixth mortgage-bond. 

The Court of First Instance held that as the defendant had not sued to 
establish his right under this bond within one year from the date (20tb 
February 1893) of tbe order in the execution proceedings, that order had 
become conclusive under section 283 of the Code of Civil Procedure, and that, 
therefore, the property was not liable to the debt due under the sixth mortgage- 
bond. 

This decision was reversed, on appeal, by the District Judge, who held that 
as the present suit by the purchaser bad been brought within'a year of the 
order of the 20th February 1893, (i.e., before the expiration of the time within 
which tbe defendant could have sued to establish his claim) the defendant bad 
not lost his right to prove his claim in this suit. He was of opinion that once 
this suit was filed, a suit brought by the defendant for the [642] purpose 
would have been barred by section 12 of tbe Civil Procedure Code. 

On these grounds tbe Judge reversed the dpoision of tbe Court of First 
Instance and remanded the case for trial on its merits. 

Against this order of remand the plaintiff appealed to the High Court. 

S. B. BakhU, for the Appellant. 

T. B. Kotwal, for the Bespondent. 

The following authorities were 'referred to in argument :—Kriahtiaji v. 
Bhaakar, I. L. B., 4 Bom., 611; Ntlo Pandurang v. Bama, I. L. B., 9 Bom., 35; 
Yashwani Shenvi v. Vtthoba Sheii, I. L. B., 12 Bom., 231; Shivapa v. Dod 
Nagaya, I. L. B, 11 Bom., 114; Badri Prasad v. Muhammad Yusuf, I. L. B., 
1 AJl., 381; Bailur Krishna v. Lakahmana, I. L. B., 4 Mad., 3U2; Vdayuthan 
V. Lakamana, I. h. B., 8 Mad., 506. 

Banade, J.In this case, the lands in dispute belonged originally to one 
Nemappa, and were mortgaged by him with the respondeat, original defendant. 
A creditor of Nemappa attached the lands in exeoution of his decree against 
him, and in these attachment proceedings the respondent applied that the sale 
might be ordered subject to the incumbrances created in his favour by Nemappa, 


V 
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On 20th February 1893, the Subordinate Judge passed an order directing that 
the sale should take place subject to the uiortgige-debt represented by five out 
of the six bonds produced by respondent. * The sale accordingly took place, and 
the present appellant became the purchaser of the equity of redemption ; and 
in November 1893, he brought bis suit for possession of the.lands, offering to 

pay off the debts subject to which the sale had taken place 

• 

The respondent in bis written statement claimed in addition the debt due 
under the sixth bond. The Court of FTrst Instance held that as the respon¬ 
dent had not brought a suit under section 283, bis right to claim repayment 
of the disallowed debt was lost, and that the auction-purchaser was not bound 
to pay off that [643] debt. A decree wan passed directing redemption on 
payment of the sum due on the other bonds. 

The District Judge in appeal reversed this decree on the ground that as the 
one year’s period allowed by article 11 of the Limitation Act to the respondent 
to establish his right bad not expired when the suit was brought by the 
auction-purchaser, the order of 20th February 1893, had not become conclusive, 
and that the respondent had not lost his right to require the Court to inquire 
into the validity of bis claim on the disallowed bond. Ife also expressed his 
opinion that as the auction-purchaser had already brought his suit, a counter 
suit bv rospondenT would have been open to the bar created by section 12 of the 
Civil Procedure Code. He accordingly remanded the case back for a final 
decision on the merits. 

The principal question we have to consider in this case is thus whether 
the respondent’s right to claim re-payment of the disallowed mortgage-bond 
was or was not barred by reason of his not having brought a suit to establish 
the right which lie claimed under it. We* are of opinion that the District ,)udge 
was in error in holding that the bar did not operate in the present case, because 
of the fact that the appellant auction-purchaser’s suit, against the respondent 
was brought within twelve months from the order dated 20th February 1893. 
The authorities are quite clear about the general position that the unsuccessful 
objector or intervenor, whether he happens to be plaintiff or defendant in the 
regular suit, fs equally bound by the order «n the miscellaneous proceedings 
and that the only way open to him is to establish his right by a regular suit 
brought within twelve months, at the expiration of which period the order 
becomes conclusive as against him. The Court of First Instance referred in its 
judgment to Nth Pandurang v. Hama Pathji, I. L. B., 9 Bom., 35 ; Yeshwant 
Skenvi v. Vithoba Sheti, I. L. R., 12 Bom., 231, an^ Badri Prasad v. 
Muhammad Yusuf, I. L. B., .1 All., 381. 

The District Judge does not appear to have discussed any of these cases in 
his judgment, nor were the earlier and later rulings on the same point represent¬ 
ed by Bango v. Rtkhivadas, 11 Bom. H. C. Rep., 174 ; risk-[644jnaj* v. 
Bhaskar, I. L. R., 4 Bom., 611, at p. 617; Bailur Krishna v. Lakshmana, 
I. L. R., 4 Mad., 302; Velayuthan v. Lahsmana, I. L. R., 8 Mad., 506, brought 
to his notice. 

The law was clearly laid down in the first of these Madras oases in which 
the judgment states that " where a summary declaration of want of title in 
the objector is made in answer to a claim made by him to property under 
attachment, and when this order is not set aside by a regular suit within one 
year, it becomes equivalent to a final adjudication against him. In most of 
the oases noted above, the unsuccessful objector was defendant in the regular 
suit, and the Full Bench of the* Allahabad High Court have held that this 
oiroumstanoe was not at alhpertinent and made no difference. 
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TheDistriofe Judge appears to think that the present case was distinguished 
from the rulings noted above by the fact that in the present case the one 
year’s time allowed by law had not expired when the suit was brought and the 
written statement was filed. We do not think that this circumstance warrants 
any departure from the general rule of law. It is true, in most of the cases 
noted above,the one year’s time had expired, but apparently this was not the case 
in the two Madras oases. The judgment in Velayuihan v Laksmana observes in 
regard to the earlier e&se—Bailur Krishna v. Lakshmana —that though the suit 
in that case had been brought within one year allowed to the objector, it was 
nevertheless held that the latter could not plead his right, though he might have 
himself brought a suit to establish it. Looking at the wording of section 283, 
it is plain that the I^egislature intended to provide only one remedy, that of a 
regular suit, to set aside the otherwise conclusive effect of the miscellaneous 
order, and it cannot be open to the objector to adopt any other alternative to 
get rid of the adverse order. 


The respondent’s pleader faintly suggested that there was no binding order 
in the present case, as the order in the miscellaneous attachment proceedings 
was silent about the disallowed debt, and only makes mention of the five other 
bonds. We cannot accept this contention. The circumstances of the present 
[648] case clearly resemble those of Vashuant f henvi v. Vithoba Sheti, 
where out of two mortgage-bonds the debt due under one of them was recog¬ 
nized as a valid charge, and nothing was said of the other bond, apparently 
because it only provided that this latter debt should be paid off before the 
mortgage-debt was paid off. This circumstance did not, however, affect the 
order, so far as it disallowed the charge claimed. 

It was also urged that the order was binding only as between the parties 
to it, and that the appellant-plaintiff, who was auction-purchaser, was not a 
party. This contention also must be disallowed. The question of parties 
raised in Shivapa v. Dod Nagnya, I. L. R., 11 Bora., 114, and Kartiek v, 
Tilukdhari LaU, 1. L. B., 15 Cal., 667, had reference to the rights of the 
judgment-debtor, who under the procedure now adopted is not a party to the 
attachment proceedings as between the attaching creditor and the intervenor 
or objector. The mortgagee-objector in the present case was admittedly a 
party, and he was unsuccessful, and the section gives clear directions as to what 
the unsuccessfully objecting party should do to prevent the adverse order from 
becoming conclusive against him. 

Finally, the District Judge's reference to section 12 of the Civil Procedure 
Code appears to be*inconoln8ive. That section only provides that no suit shall 
lie tried if the same issues are involved in a previously instituted suit in a 
competent Court. This orovision is merelv intended to secure general 
convenience; it cannot be construed as dispensing with the institution of a suit 
within the proper time when the law expressly requires such institution. On 
the whole, we feel satisfied that the District Judge was in error in reversing the 
decree of the Court of First Instance and remanding the case for fresh inquiry. 

We reverse the order of the District Judge and restore the decree of the 
Subordinate Judge. The respondent to bear appellant's costs in both the 
appellate Courts. 

Order reversed. 


ROTES. 


(1. As regards the nature of the objection proceedings, see also, (1907) 35 Oal., S02 P. 0.; 
(1908) 81 Mad., 847 ; (1900) 27 Cal,, 714; (1904) I A. L. .T., 63l; (i901) P. L. R.. 74 ; (1908) 
N. L. R., 160. 

8. As regards tbs 6ar of trial, see also (1914) 85*1. 0., 597 (Mad.)] 
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VAMAN TATTAJI & 0 . «. THE MUNCPY. OF SHOLAPUB [1897J l.L.R. 22 Bom. MS 

[MS] APPELLATE CIVIL. 


The 16th February, 1697. 

Present : 

Mb. Justice Parsons and Mr. Justice Tyabji. 

Vaman Tatyaji and others.i...(Original Plinntiffs) Appellants 

versus 

The Munioipality of Sholapur.(Original Defendants) Bespondents.* 

Municipality—Municipal fund -Misapplication of fund by municipality — 
Bight of taxpayer to sue to restrain municipality from such misapplication — 

Parties — Practice—Civil Procedure Code {Act XIV of 1682), Sec. 30 — 
Specific Belief Act (/ of 1877), Sec, 66, Cl. ik). 

A suit will lie al the instiinco of individual laxpi yers for an injunction restraining a 
municipality from misapplying its funds. 

Second appeal from the decision of G. Jacob, District Judge of Sholapur. 

The plaintiffs, who were three in number, were taxpayers of Sholapur. 
They sued for an injunction to restrain the Municipality of Sholapur from ex> 
pending any sum out of the municipal funds on the purchase of musical 
instruments for a band, which they liad resolved to eitahlish. The plaintiffs 
contended that this was not one of the purposes for which the municipality was 
authorized by law to spend municipal funds. 

The municipality pleaded that the plaintiffs had no right to sue ; that they 
had no cause of action ; and that the proposed expenditure ot municipal funds 
was not illegal. 

The Joint Subordinate Judge of Sholapur, Bao Saheb A. G. Bhave, held 
that the plaintiffs as taxpayers were interested and were entitled to see that 
the money contributed by thorn to the municipal funds was projierly applied ; 
that the plaintiffs were, therefore, competent to sue. He further hold that the 
munioipality was not authorized to expand municipal funds in the manner 
proposed, and he, therefore, granted the injunction sought, restraining the 
municipality from carrying their resolution into effect. 

On appeal the District Judge held that the plaintiffs were not entitled to 
sue in their individual capacity without proof of special danpiige. He, therefore, 
reversed the lower Court’s decree and dismissed the plaintiffs’ suit. 

[M7] The following extract from his judgment gives his reasons: — 

" I am of opinion that the plaintifis, as mere individual voters and taxpayers, represent¬ 
ing Aeir own opinions and wishes alone, have no right to sue for such relief. It is not 
pretended that the expenditure proposed will have the oflect of adding to the burdens of the 
taxpayer, nor is it alleged that the presence of a band will bo likely to trouble or annoy the 
plaintiffs in any way. They merely want to force their opinions against the majority of the 
commissioners, who voted in favour of the resolution. 

" I am of opinion that the plaintiffs are not entitled to sue as individuals without proof 
of special damage (see Broom's Common Law, 8th Bdific", pp. 723-4). This would also, 
I think, be deduoible from section 56 (&) of the Specific Belief Act. 

** If any individual were at liberty to harass a munioipality by suits to set aside resolu¬ 
tions which do not meot*with their personal approval, the conduct of the municipal affairs 
would obviously become impossible.” . 


10 BOM.--128 


* Second Appeal, No. 565 of 1896. 

977 





VAMAN TAXYAJI &0. V. 


fBipm- 648 

Against this decision the idaintiffs appealed to the High Court. 

Af. B, Chaubal, for Appellants. 

Bao Bahadur V. J. Kirtikar, Government Flwder, for the Bespondents. 

Tyabji, J. :—This suit was instituted by the plaintiffs as voters and 
taxpayers of Sholapur for an injimotion restraining the municipality of Shola- 
pur from expending any sum of money out of the municipal funds on the 
purchase of a hand of music on the ground that the resolution in favour of 
such a purchase was uUra vires. 

The contention of the municipality was, that the plaintiffs had no cause 
of action, that they were not competent to sue, and that the purchase of a 
band was not illegal. The Subordinate Judge decided all these points in 
favour of the plaintiffs and passed a decree against the defendants. 

The District .fudge without deciding the question whether the purchase 
of the band would or would not be ultra vires reversed the decree of the 
Subordinate Judge and dismissed the plaintiffs' suit with costs, on the ground 
that the plaintiffs, as individual voters and taxpayers, could not maintain the 
suit. 1 am, however, of opinion that the District Judge was wrong in fffM] 
the course pursued by him and that he ought to have decided the question of 
the legality of the proposal to purchase the band. 

First, as to the question of pleading. It is no doubt true, as a general rule, 
that Courts of Justice will not permit individuals interested in any fund or 
estate to institute or maintain a suit without bringing before the Court all 
persons who are interested in the matter. The convenience and indeed the 
necessity of this rule is obvious: for, otherwise, different individuals might file 
different suits against the same defendants in respect of the same o-iuse of 
action, and such defendants might thus be unnecessarily harassed by a 
multiplicity of suits. The ordinary method of avoiding this inconvenience 
and difficulty is by the plaintiff suing not only on his own behalf but also on 
behalf of all other persons in the same situation as himself (see Duniell's 
Chancery Practice, 6th £J., p. 194). This general rule has been expressly 
recognized by section 30 of the Civil Procedure Code and by clause (5) of 
section 13 which makes a decision in such a suit res judicata against all 
persons interested in the subject-matter of the suit Thera can, therefore, be 
no doubt that the best and safest course for the plaintiffs would have been 
to proceed under section 30 of the Civil Procedure Code. 

This general ru)e, however, is not without exceptions, and it is now clearly 
settled that any individual mtmber of a corporation may file a suit for the 
purpose of restraining the corporation from doing any act which may be ille¬ 
gal or ultra vires of the corporation. In Bimpson v. W'stminster Palace 
Hotel Co., 8 H.L. Cases, 712, Lord Campbell, Lord Chancelloh, observed: 
" The funds of a joint stock company, established for one undertaking cannot 
be applied to another. If an attempt to do so is made, this act is ultra vtres, 
and although sanctioned by all the directors and by a large majority of the 
shareholders, any single shareholder has a right to resist it and a Court of 
Equity will interpose on bis behalf by injunction." This doctrine is more fully 
explained by Jbssbll, M. B., ‘ in Russell v. Wakefield Waterworks Co , L. B„ 
20 Equity, 474 at p. 481, where he says : “ It remains to consider what are the se 
exceptional cases in which, for the due attainment of justice, such a suit (that 
is, a suit hy [649] individual members) should be allowed. We are all familiar 
with one class of cases which are certainly the first exception to the rule. They 
are oases in which an individual corporator sues the corporation to prevent the 
corporation either commencing or continuing the doing of something which is 
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beyond the powers of fche corporation. Such a bill, indeed, may be maintained 
by a single corporator not suing on behalf of himself and of others^ as was 
settled in the Ho^se of Lords in the case of Simpson y. Westminster Palace 
Hotel Co.” Again in Hoole y. The Great Western Railway Go., L. B., 3 Ch., 
262 at p. 272, L >rd CaIBNS, L..)., said : ” 1 haye a yery strong opinion that 

any corporator or member of a company may maintain a bill against the cor¬ 
poration and the executive, to restrain them from doing an act which is ultra 
litres, and therefore illegal.” * 

1 confess 1 can see no substantial distinction between an individual 
shareholder or an individual policy-holder suing a company, in the funds of 
which ho is interested, and an individual ratepayer suing a municipal corpora¬ 
tion, to the funds of which he contributes and in the proper application of which 
he is necessarily interested. His personal interest may he small, but it is not 
less real. The case of Attorney -General v. Vestry of Bermondsey, 23 Ch. D,, 60, 
which was relied on by the defendant’s pleador, is not in any way inconsist¬ 
ent with this judgment. That suit was no doubt filed by the Attorney-General, 
jointly with an individual ratepayer, but there is nothing in it to show that 
even according to the practice in England, the individual ratepayer could not 
have maintained by himself without the intervention of the Attorney-General. 
On the contrary, I think, it is an‘authority in support of our conclusion that 
a ratepayer has a suffijient interest in the funds of the Vestry to maintain an 
action, provided only it is properly framed. 

Again in the case of Mayor, dc., of Liverpool v. The Choriey Waterworks Co., 
2 De Gex, M. & Gor., 852, it was held that the plaintifi's there who sued with¬ 
out the intervention of the Attorney-General, were entitled to maintain that 
suit in so far as they had shown that thdy were in any way interested in the 
subject-matter of the suit, [680] and that they were not entitled to maintain 
it in so far only as they were absolute strangers. Tlrere Lord CUANWClRTH in 
delivering judgment at p, 860 observed : “Still the question arises whether 
the acts of the defendants ... are acts of which the plaintiffs have any right to 
complain, or demand the prevention in the actual circumstances ; lor, though 
we accede to the general observation, tliat yfersons, obtaining from tiie Legis¬ 
lature po.vers like those before us . .. are bound strictly to adhere to the powers 
so conceded to them—to do no more than the Legislature has sanctioned ... yet 
it does not follow that any one of Her Majesty’s subjects has a right to com¬ 
plain whenever Parliamentary powers of this nature are intended to be 
transgressed. In such cases (we of course except any proceeding at the instance 
of the Attorney-General) a pUintiff seeking the assistance of a Court of Equity 
by way of injunction is bound to show that he has an interest in preventing 
the defendants from doing what is in fact, or may well be called, a violation of 
their contract with the Legislature. He must show, not only that the defendants 
are committing or intend to commit a wrqng, but also that the wrong, complain¬ 
ed of, does occasion or will occasion loss or damage to him ; that he has a 
special or private interest in confining the defendants within the limits of their 
Parliamentary powers. Now in this respect the corporation of Liverpool appear 
to us to have failed. The plaintiffs have no interest whatever in the lands, 
through or over which the water may be made to fio'. ; and to them it must be 
matter of indifference, of no importance in any sense, whether it is carried by 
a longer or shorter line,—by an open channel or a culvert,—by a course con¬ 
venient or inconvonieiTt to the defendants.” 

From these observations it seems to me to be clear that although in 
England the Attorney-General may sue in every case for the purpose of 
preventing a corporation fr8m exceeding its powers, yet a private individual 
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mn BUB aod indeed may only sue without the intervention of the Attorney* 
General, if, to use Lord CraNWOHTH’q words, "he has an interest in preventing 
the defendants from violating their oontraot with the Legislatore.” The prinoiple 
on which, in England, the Attorney'General intervenes on behalf of the public for 
the purpose of preventing improper application of public funds, is thus stated by 
Sir J. L. Eniqbt [651] Brucb, V. C.,p. 427: "Where property affected by a 
trust for public purposes is in the hands of those who hold it devoted to the trust, 
it is the privilege of the public that tUb Crown should be entitled to intervene 
by its officers for the purpose of asserting on behalf of the public generally 
that public interest and that public right which probably no individual could 
be found willing effectually to assert, even if the interest were such as to allow 
it.”— Attorney-General v. Compton, 1 If. A C. (Ch.), 417. 

It, therefore, follows that if there are individuals sufficiently interested 
and sufficiently public-spirited to enter into litigation with a powerful public 
body, there is nothing especially in a place like Sholapur, where there is no 
such public officer as the Attorney-General, to prevent their doing so. This 
right of the individuals to sue, is also forcibly stated by Gbben, J., in 
Shepherd v. The Trustees of the Port of Bombay, I.L. B., 1 Bom., 132 at 
p. 142, in these terms: " There can, 1 think, be no doubt that if the Port Trust¬ 
ees or any other corporation or public company in Bombay were to do or 
attempt to do any act in excess of their powers, as contained in the charter or 
legislative act from which they derive their being, and such act would be 
injurious to the rights of property of an individual, such individual would, on. 
general principles, have a right to tiie protection of this (lourt by injunction 
or otiier appropriate relief.” Those authorities seem to mo to show very clearly, 
first that the plaintiffs can sue in their individual capacity if they are suffici¬ 
ently interested in the municipal fund, and secondly, that any interest however 
small is sufficient to entitle them to do so. 

As 1 have already said before, the plaintiffs in the present case, as 
ratepayers, are, in my opinion, not mere strangers, but are directly interested 
in the proper application of the municipal funds. The absenqe of interest 
could have been urged sgainst thSm with great force, if they had been merely 
inhabitants of Sholapur and not ratepayers, and as such contributors to the 
fund. It would, in my opinion, have been fatal to them if they were not even 
residents of Sholapur and, therefore, not interested in the administration of 
the Sholapur Municipality at all. In [65S] this case, however, the observa¬ 
tions of Ijord Ckamwokth already quoted above, directly apply to the plaintiffs, 
and in my opinion sufficiently dispose cf the District .fudge’s argument based 
upon section 56 of the Specific Belief Act, clause (k), as to the sufficiency of 
the plaintiffs' interest as individual ratepayers. 

1 am, therefore, of opinion that the decree must be reversed. We must 

remand the case to the lower Court Aith a direction to record a finding on the 

issue, whether the resolution in favour of purchasing the band is ultra vires or 

not, having regard to the provisions of section 24 of the Bombay District 

Muncipal Act, (Bombay Act VI of 1873). 

« 

Parsona, J.This suit was brought by three taxpayers against the 
Municipality of Sholapur to obtain an injunction restraining the latter from 
expending any money out of the municipal fund on the purchase of a band 
which they had resolved to buy, tbe allegation being that such expenditure 
was ultra vires and unauthorized by law. , The District Judge without decid¬ 
ing upon this allegation dismissed the suit on the ground that the plaintiffa 
were not entitled to sue as individuals without prbof of special damage. 
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1 am of opioioD that this decision cannot be sapported. Section 18 of the 
Bombay District Municipal Act of 1873*oreate8 the municipal fund, and sec¬ 
tion 17 of the same Act vests it in the municipality to be held and applied by 
them as trustees for the purposes of the Act, which purposes it proceeds to state 
in detail. An appropriation, therefore, of the fund or any part thereof to a 
purpose not allowed by the Act, wouldibe a breach of trust on the part of the 
municipality. In the case of individuals and companies, co-trusteies or bene¬ 
ficial owners or individual shareholders would be entitled to sue for an 
iniunetion to prevent such a breach of trust: see section 54 of the Specific 
Relief Act, 1877, Illustrations (6), (e), (d). 

It is, however, argued before us that the plainciifs as individual taxpayers 
have no personal interest in the fund or its application, and cannot, 
therefore, maintain the suit—see section 56 (k) of the Specific Belief Aot, 
1877. I am unable to accept this argument as sound. No doubt the 
personal interest [653] of an individual taxpayer in a large municipality, and 
in the case of a small expenditure from the fund, might be very little indeed ; 
but it would always be something, and in the case of a small municipality and 
a large expenditure it might be very great; much, too. would depend upon the 
amount of taxes the individual had paid or was liable to pay. It is clear, there¬ 
fore, that the actual amount of personal interest must be disregarded, and that 
it is sufficient if there is any personal interest at all. That personal interest 
must, 1 think, be held to exist in the case of every individual taxpayer, since 
he who is liable to contribute to the fund cannot but be interested in its proper 
application. It was conceded in argument by the pleader for the defendant 
that the suit for an injunction would lie if brought by the whole body of tax¬ 
payers, or if brought by one on behalf of all the others under the provisions of 
section 30 of the Civil Procedure Code.' But if the whole body of taxpayers 
can sue, it can only be because they ate interested in the proper application 
of the fund ; and if the whole body are so interested* it can only be because 
they contribute and are liable to contribute to the fund. It seems, therefore, to 
me to follow that each individual who contributes, and is liable to coutilbuto, 
to the fund, must be held to be personally interested in the due application of 
that fund and does not. therefore, fall within the prohibition of clause {k) of 
section 5U of the Specific Belief Aot, 1877. My learned colleague has dealt with 
the ease on the English law authorities. I am glad to be able to come to the 
same conclusion on the Indian statute law, for tiiere is no Attorney-General 
in this country iu whose name such suits as these could be filed, and it would, 
1 think, be monstrous if a municipality seeking to misapply*its funds were not 
liable to a suit to restrain them so doing at ibe instance of a taxpayer for 
whom they really bold the fund in trust. We agree to reverse the decree and 
remand the appeal for a decision on the real point at issue, viz., the legality of 
the expenditure which the municipality propose to make. Costs to be costs 
in the cause. • 

Decree reversed and case remanded. 
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[881] APPELLATE CIVIL. 


The Ihth February, 1897. 

Present; 

Sib C. F. Fahban, Kt., Chief Justice, and Mb. Justice Ttabji. 
Shidappa bin Shetteppa.....^.(Petitioner) Appellant.* 


Pra^iee — Procedure—Pleader —Appointment by pleader of another pltadtr 
without client's authority—Regulation II of 1827, Sec. 54—Civil Proce¬ 
dure Code (Act XIV of 1882), Secs. 36, 39 and 652—Charter Act, 24 
and 25 Viot., C. 104, Sea. 15 — High Court's Civil Circular Orders, 

No. 18, Cl. (»)—Proviso as to the appointment of another pleader — 

Proviso not ultra vires. 

The proviso to sub.clAuso (i) of olauso 18 of bhe Civil Circular Orders of the High Coortt , 
namely, that a pleader may appoint another pleader on his behalf, and that in suohoase the 
hearing will proceed, unless the Court see reason to the contrary, is not ultra vires, 

Beference by F. G. O. Beaman, District Judge of Belgaum, under section 
617 of the Civil Procedure Code (Act XIV of 1882). 

The circumstances which gave rise to the reference were stated by the 
Judge as follows :— 

“ A pleader of the Athni Court appointed another pleader to appear for 
him without the authoriisaticn of the*clieat. The (Subordinate) Judge refused 
to recognize the appointment, and held that the party was not represented. 
In my' opinion the Judge below was right. Section 54 of Begulatioo II 
of 1827 I contains the statute law on the subject. According to that, there 
[858] can be no doubt that the action of the pleader was illegal, and that the 
Judge was right in refusing to recognize it. * ” The difficulty arises out of 

the words of clause (i) of sectioft 18 of the High Court Circular order. The 
only judgment on the point with which I am acquainted, is reported at p. 67 
of Printed Judgments, 1895, where the Judges of the High Court gave full effect 
to the provisions of the Legislature. * I may add that since the proviso 
in clause (0 of section 18 of the Circular Orders practically overrides section 
54 of the Begulation and can scarcely bo held to be consistent with either the 
terms or the policy of that section, while it is difficult to show with what part 

* Givil Beference, No. 13 of 1696. 

t Bombay High Oonrt Civil Cironlars, 1889, No. 18, ol. (i).—The Goarta have no power 
to give leave of absence to pleaders. Any pleader unable to attend the Court for auy cause 
contemplated in clause 1 of section 54 of B<)gulation 11 of 1827 should follow the procedure 
therein laid down : Provided that ho may appoint another pleader to appear in his behalf, 
and in such case the bearing will proceed, unless the Court see reason to the contrary. 

1 Bombay Regulation II of 1827;— 

Seo. 54.— First. —If a pleader is unable to attend the Court in oonsequenco of indisposi¬ 
tion or dther necessary cause, ho phall notify the same to the Court in writing, in which ease 
prooeeding in the suit shall bo stayed for such time as the Court deems reasonable to enable 
the party to transfer by endorsement or otherwise his power of attorney (either temporarily 
or until the suit is determined) to another pleader: and any pleader absenting himself with¬ 
out written notice as above prescribed may be punished by Roe not ezo^ing Bs. one 
hundred, to be adjudged by the Court in which the failure of duty occurred,and levied as the 
amount of a decree by the same. • 

Ssoond.—In case of the resignation, dismissal or deatli of a pleader, prooeedings in the 
suit shall in like manner be stayed. 
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of the Civif Procedure Code it is consistent, it may well be doubted whether 
the order is not ultra vires." , 

The opinion of the Judge was that one pleader could not appoint another 
for him without the authorization of the client. 

Manekshah J.Tahyarkhan {amicus curia) appeared against the Beferenoe: — 
Section 18 of the Circular Orders does not contravene but merely extends the 
operation of section 54 of the Begulation. Section 652 of the Civil Procedure 
Code (Act XIV of 1882) empowers th(f High Court to frame rules. See also 
section 6‘15 of the Code and section 15 of the Charter Act, 24 and 25 Viet., C. 
104. The Allahabad High Court has also framed a similar rule and it was 
held to be v&lid — Matadtn v. Ganga liai, I. L. B., 9 All, 613. The case of 
Shivdayal v. Rhetu, 1. L. B., 20 Bom., 293, is distinguishable. In that case 
the defendant did not accept the substituted pleader p.s his pleader, while in 
the present case the party did so. 

Vasudeo O. Bhandaikar {amicus curia) appeared in support of the Befer¬ 
enoe:—Section 18 of the Circular Orders is ulira vires and is not consistent 
with section 652 of the Civil Procedure Code. The ruling in Shivdayal v. 
Rhein, I. L. B., 20 Bom., 293, shows that the Civil Procedure Code does not 
allow the transfer of a case by one pleader to another. Begulation II of 1827 
merely declares ^e common-law rule, that one agent cannot appoint another 
agent. Section 15 of the Charter Act also requires that the rules framed by 
the High Court should not be inconsistent with the law in [668] force. 
Section 18 of the Circular Orders is inconsistent with the provisions of the 
Civil Procedure Code and Begulation II of 1827. 

Farran, C. J.:—This reference directly raises the question as to the 
legality of the proviso to clause 18 (*) ot Chapter 1 of the Circular Orders of 
this Court printed at page 11 of the publication which directs that a pleader 
may appoint another pleader to appear on his behalf, and that in sueh case 
the bearing will proceed unless the Court see reason to the contrary. In 
Shivdayal v. Khelu Gangu, I. L. B., 20 Bom., 293, it was held by Saboent, 
C. J., and Fulton, J., that under the Civil Procedure Code a duly appointed 
pleader could*not delegate to another pleader his authority to appear for his 
client in the Presidency Court of Small Causes so as to render the appearance 
of the latter an appearance for the client. The Civil Circular above referred 
to did not apply to the Small Cause Court, so that decision does not really 
touch the question now before us. The decision was based upon the principle 
that potestas delegata non potest, delegari unless expressly or impliedly author¬ 
ized by the Legislature, and that it was not so authorized The Legislature 
could, there can be no doubt,'vary that principle in connection with pleaders, 
and a rule duly made under legislative authority would have the same effect 
as if enacted by the Legislature itself, A similar rule was held to he a valid 
rule by the High Court at Allahabad in Matadin v. Ganga Bai, I. L. B., 9 All., 
613, That rule, however, applied only to pleaders appearing in the High Court 
itself. It was made under section 635 of the Civil Procedure Code. 

The power of the High Court to make general rules for the procedure and 
conduct of business in the Subordinate Courts is derived from Statutes 24 and 
25 Viet., C. 104, section 15, and from section 652 of *’he Civil Procedure Code. 
Under the former statute it is provided that such general rules shall not be 
inconsistent with the provisions of any law in force, and under the latter such 
rules must be consistent with the Civil Procedure Code itself. 

The first question which has tp be determined is whether the above role is 
consistent with clause 1 of section 54 of Begula-[6B7]tion II of 1827 which is 
a law still in force. It enadts that when a pleader is unable to attend the 
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Oonrfe in oonseqaanoe of indisposition or other necessary cause, he shall notify 
the same to the Court in writing, in which case proceedings in the suit shall 
be stayed * * to enable the party to transfer by endorsement or 

otherwise his power of attorney (either temporarily or until the suit is deter¬ 
mined) to another 'pleader. That enactment plainly does not authorize one 
pleader getting another pleader to hold this brief, bat the question is whether 
a rule which gives that additional power to a pleader is inconsistent with it. 
Can the two stand together ? The seoti&n is intended to prevent a client being 
prejudiced by the absence of his pleader. It does not appear to us to be 
inconsistent with that protection that a pleader should (still being himself 
responsible) request another pleader with the leave of the Court to appear for 
him. The legality of the rule does not appear to us to be affected by that 
enactment. The rule merely adds a proviso to the section which is not 
at variance with its general purport. 

We must now consider whether the Rule ii] can stand having regard to 
sections 36 and 39 of the Code. Section 36 is an enabling section and (omit¬ 
ting reference to authorized agents with which we are not now concerned) 
enables any appearance, application or act which is required or authorized to 
be done by a party to he done by a pleader duly appointed to act in his behalf. 
Section 39 provides that the appointment of a pleader to make or do any 
appearance, application or act shall be in writing and filed in Court. The 
result is that a pleader whose appointment is in writing and filed in Court can 
appear for his client just as the client could do himself. We cannot see, as 
the Allahabad High Court could not see, anything inconsistent with that 
enactment in a rule which authorizes a pleader (without ceasing to be respons¬ 
ible to client) to ask another pleader to hold a brief for him. This is what 
the rule does by way of proviso to the section—" Provided that a pleader may 
appoint another pleader to appear in his behalf and in such case the hearing 
will proceed unless the Court see reason to the contrary.". The section regu¬ 
lates the mode in which a party must appoint a pleader. The rule provides how 
in certain cases the pleader so appointed may with [688] the leave of the 
Court transact the business with which he is so entrusted. .The rule was 
passed to facilitate the work of the Court, and to obviate the unnecessary 
postponements of cases, and is one which has, we believe, worked well. For 
many years it has been in existence without objection being made to it. 

As to the objections now made to it by the District Judge, they refer 
more to its possible abuse than to its legality. With reference to them it 
must be remarked ^at the rule is merely permissive with the leave of the 
Court. If a client objected, the Court would doubtless see reason to the 
contrary, and so if it considered that the rule was being abused. It was cer¬ 
tainly never intended to allow experienced pleaders to transact their clients' 
business by the agency of inexperienced juniors, but only to avoid unnecessary 
adjournments in unimportant matter^ when the pleader engaged by the party 
is temporarily absent. We answer the question in the negative. 

Order aceordingly. 


HOfBS. 

[ Soe also (1905) 9 O. C., 65 (another pleader arguing an appeal).! 
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APPELLATE CIVIL. 

The 23rd February, lb97. 

Present : 

Sir 0. F. Farran. Kt.. Chief Jc^xice, and Mr. Justice Ttabji. 

Dhoiidas Ishvar.(Original Plaintiff) Appellant 

versus 

Fuloband Chhagan and another.(Original Defendants) Respondents.'*' 

Marri(uie — Contrael of marriage — Con,iract to pay money to a father 
for giving his child in marriage —Public policy. 

A contcaoti which entitlea a father to be paii money in consideration of giving his son 
or daughter in marriage is against public policy and cannot be enforced in a Court of law. 
Second appeal from the decision of Giimom MoCorkell, District Judge of 
Ahmedabad, confirming the decree of Bao Saheb V. M. Mehta, Second Class 
Subordinate Judge of Ahmedabad. 

Suit for recovery of damages for breach of a marriage contract. 

The defendants were the minor son and the widow of one Chhagan 
Purshotam, deceased. The plaintiff alleged that Chhagan in his life-time had 
contracted to give his daughter Gangs in marriage to his (the plaintiff's) son, 
and the plaintiff now sued to £659] recover Bs. 805 as damages in breach of 
that contract. The following statement of facts is taken from the judgment 
of TYaBJI, J. : — 

“ The plaintiff bad a son, and one Chhagan Purshotam had a daughter, 
and it was agreed between the plaintiff and Chhagan that Chhagan should give 
his daughter in marriage to the plaintiff's son and^ should also pay .to the 
plaintiff the sum of Bs. 337 forpeheramni and Bs. 51 for purat, making together 
Bs. 38H. To furtherance of this agreemeno the plaintiff gave to Chhagan’s 
daughter a kudda worth Bs. 15. Chhagan having died, and his widow and son 
having refused to carry out the agreement, (his suit was brought. The Sub¬ 
ordinate Tudge passed a decree in favour of the plaintiff for the value of the 
kudda, but refused to allow the plaintiff’s claim to the Hs. 402 for pulla given 
by the plaintiff to the other girl, whom the plaintiff's son afterwards married, 
on the ground that the plaintiff would, according to his own admission, have been 
obliged to pay the same amount of pulla to Ghhagan’s daughter if the agreement 
had been carried out. He also rejected in ioto the plaintiff's claim to the 
Bs. 388, on the ground that'the agreement by Chhagan to pay any such sum 
to the plaintiff was immoral and against public policy. 

“On appeal, the District Judge agreed with the Subordinate Judge and 
confirmed the decree on the ground that the agreement to pay the peheramni 
and the puraf to the plaintiff was void."* 

The plaintiff preferred a second appeal. 

Ooverdhanram M. Tripathi, for the Appellant (Plaintiff). 

Girdharlal H. Mehta, for the Bespondents (Defendants).. 

Farno, C.J .:— The plaintiff in the suit out, of which this appeal arises, 
sned to recover damages from the defendants, tlie widow and son of one 
Chhagan Parsbotam, for breach of a contract, whereby Chhagan agreed to give 
his daughter in marriage to the plaiutiff's son. The agreement provided that 
Chhagan should pay the plaintiff Bs. 337 as peheramni and Bs. 51 as purat at 
the time of the marriage. 

Appeal, No. T35 of 189€, 
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[660] The plaintiff, when the marriage oontreot was broken, married his son 
to another girl to whom he gave Bs. 402 as pulla, hut he received no peheramni 
from the father of the bride. He admitted that he would have bad to pay the 
same sum as pulla to Chbagan’s daughter bad the original contract been carried 
out, so that on that account the breach of the contract caused him no loss. 
The only damages which he could show as arising out of the defendants* breach 
of Chhagan’s contract were, therefore, Ws of the peheramni and pwrat which 
Chhagan had agreed to pay to him at the time of the marriage. The lower 
Courts have held that the agreement, in so far as it stipulated that the plaint¬ 
iff should be paid Bs. 388 on the marriage of his son, was contrary to public 
policy and void under section 23 of the Contract Act. 

The argument tor the appellant is two-fold : (1) that peheramni thus paid to 
the father of the bridegroom at the marriage is, in reality, made as a provision for 
the bridegroom, or bridegroom and bride (as pul/a is given as a provision for the 
bride) and does not constitute a payment to the father for his own benefit; and 
(2) that the payment of peheramni to a father upon the marriage of his son is 
a customary caste payment regulated hy the usages of the caste, and that there 
is nothing immoral or contrary to public policy in a father stipulating for such 
a payment, or for its amount. 

As to the first argument, I think it is plain upon the pleadings, and it was 
so understood in both the lower Courts, that the claim was made by the 
plaintiff in his own right, and not by him suing on behalf of his son. The 
extracts which Mr. Goverdhanrara has read to us from Borradaile’s Caste 
Customs show that peheramni on occasions of marriage is sometimes given to 
the bridegroom and sometimes to his father, and at times to his other relations 
to secure their approval of the marriage, or to disarm their opposition to it. 
There is no ground, therefore, for the*contention that it should be assumed that 
the peheramni in the present case is sued for by the father on behalf of bis son. 
We must, 1 think, take it, as the lower Courts have done, that the plaintiff is 
suing on his own account and that the contract was that it should be paid to 
bim. Were it otherwise, it is the son who should sue for damages under this 
head, and not the father. 

IMI} The suit is, I think, in effect, though not in form, a suit to give 
effect to the agreement of the father for peheramni on the marriage of his son. 
The question, therefore, directly arises whether a contract which entitles a 
father to be paid peheramni on the marriage of his son is against public policy. 
When a father or other guardian of a boy or girl has to betroth his ward, his 
primary and ouly *bonBideration ought to be the happiness and welfare of the 
child. The stipulating for a monetary paymenii for himself is, or may be, I 
think, an incentive to the parent or other guardian to have regard to other con¬ 
siderations than the child’s happiness in marrying him or her into another 
family. The danger id manifestly less obvious in the case of a father seeking a 
wife for bis son than in that ot a father seeking a husband for his daughter, 
but in principle it would be difficult to distinguish between the two. Such an 
agreement would clearly be invalid under English law. The principal authorities 
are collected by Jabdink, J., in Dulari v. Vallabdas, 1. L. B., 13 Bom., 126. 

Su'ch contracts do not .appear to me to be less opposed to public policy 
because the children to be married are of tender years and have no voice in 
the matter. The duty imposed on the parent is, I think, even more direct and 
imperative in such cases. The English law has been* followed in our High 
Court by Jabdibe, J., in Dulart v. Vallabdas (supra) and by ScoTT, J., in an 
earlier case there referred to, and I think that we ought also to follow it. The 
decision on the reference in Jogeswar v. Paneh Kuwi, 5 B. L. B., p. 895, is 
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somewhat opposed to this view. There the pun mooey had been paid to the 
brother of the girl who was to be married. The marriage having gone off, the 
intending bridegroom sued to recover it back, and it was held that he could do 
80 . There was no argument, and the judgment, for which no reasons are 
assigned, was based upon the particular circumstances of the case. It was not, 
1 think, intended as a decision that such pun money could be recovered in an 
action by the brother. This case was foHowed in Bam Ghand ben v. Audaito Sen, 
I. L. B., 10 Cal. 1054, hut Garth, G. J., expressed in his judgment In the 
latter ease a strong opinion that a suit to enforce such an agreement would 
[662] not lie. The other cases cited before us— Vmed, Kika v. Nngindas, 7 
Bom. H. 6. Bep., (o. C. J.l, 122 ; Mulji v. Gomit, I. L. B., 11 Bom., 412 ; 
Bambhat v. Timmayya, I. L. B., 16 Bnm., 673—have no direct bearing upon the 
question which 1 am considering. They decided that damages, if suffered, can 
be recovered for the breach of such a contract as the present, and that money 
paid or ornaments given for the benefit of the bride or bridegroom, or of both, 
can be recovered by suit if the marriage contract is broken. 

As to the argument of Mr. Govardhanram that to enforce such a payment 
is merely giving legal effect to a legal caste custom. I think that there is a 
great distinction between a. father contracting for a sum to be received by him 
on the marriage of his child anc^ receiving a customary present upon such an 
occasion. The latter is a voluntary payment enforceible possibly by caste 
rules and regulations, but not affording ground for an action at law. The 
former is the reduction to the form of a binding agreement of a custom 
harmless in itself so long as it is voluntary and in accordance 
with caste rules, but capable of abuse and opposed to public policy when it takes 
the shape of a contract which the Courts are called upon to enforce. If this 
Court were to enforce such a contract ttrben the agreed amount is small and 
in accordance with caste principles, it would be impossible, I think, to treat 
other contracts of a similar kind, but differing only in amount, as unenforceable. 
I would confirm the decree appealed from wii>h costs. 

Tyabji, J. ;—In this case the plaintiff sued to recover Rs. 790 as damages 
for the breach of a contract of marriage, and Bs. 15 as the value of a kitdda 
ornament given to the intended bride. The sura of Bs. 790 was made up as 
follows ;— viz., Bs. 337, which was agreed to be paid to the plaintiff as pehe- 
ramni, Bs. 51 which was agreed to be given to him as purat at the time of the 
marriage, and Bs. 402 which was the amount of the pnlla which had to be paid 
to another girl after the breach of the defendant’s agreement. 

The facts of the case are as follows (His Lordship statSd the facts as above 
set forth and continued:—) ' 

[663] On appeal, the District Judge agreed with the Subordinate Judge, 
and confirmed the decree on the ground that the agreement to pay the 
peheramni and the purat to the plaintiff was void. 

The only question argued before us was, whether the Lower Appellate Court 
was right in holding that the agreement, so far as the peheramni and the purai 
to the plaintiff were concerned, was invalid. 

In considering this question it must be remembered that*the plaintiff was 
the father of the intended bridegroom, and, therefore, stood in the position of a 
guardian. We take it to be quite clear, that under the English law an agreement 
to pay money to a father in consideration of his giving his child in marriage 
would be considered as being against public policy, and would not be enforced. 
—See Fonblanque’s Treatise of Equity, Vol. I, p. 260, (5th Ed.), Duke of 
Hamilton v. Lord Mohun, 1 p. Will., pp. 118 and 120; Osborne v. Williams, 18 
Ves. Jun., 379, and the oasAs collected under Scoff v. 7}ylerin White and Tudor's 
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Leading Cases in Equity (7th Ed.), Vol. I. p. 535. The same doctrine has been 
applied by the Bombay High Court to the oases of Hindu fathers and guardians. 
In Jaikisondas v. Harkisondas, I. L. R., 2 Bom., 9 at p. 15, GR£EN, J., followed 
and applied the injunotion of Mann, where it is laid down (section 51):—"Let. 
no father who knows the law receive a gratuity, however small, for giving his 
daughter in marriage, since the man who through avarice takes gratuity for 
that purpose is a seller of his offspring.” Again in Pitamber v. Jagjiwn 
Hansraj, I. L. B., 13 Bom., 131, foot>note, ScOTT, J., said: ” Was this contract, 
in 80 far as it promised money payment for the negotiation of a marriage by 
a third party, imuioral and contrary to public policy? In England such a 
contract would not be enforced at law— Kean v. Potter, 3 P. Will., p. 76; Story’s 
Eq. J., Plac. 260-261. It would be held to be against public policy and public 
interest as having a tendency to cause matrimony to be contracted as a mere 
matter of bargain and sale, a ‘ kidnapping into conjugal servitude,* as one of 
the Judges expressed it” See also Dulari v. Vallabdas Pragji, I. L. B, 13 
Bom., 126, where Jabdine, J., approved and followed ScOTT, J.’s decision. 

[664] The above authorities seem to me to establish conclusively that a 
promise to pay money to a Hindu father, in consideration of his giving bis son 
or daughter in marriage, cannot be enforced in a Court of law. It is no doubt 
true, however, that the Asura form of marriage, which is legal among the lower 
castes, is nothing more than the purchase of a wife from her father by the 
husband. It has, therefore, been contended that so long as such a form of 
marriage is permitted, payment of money to the father of a boy or girl cannot be 
illegal and must be enforced. I agree, however, with ScoTT, J., in thinking that 
this aigumentis not well-founded, for though the Asura form of marriage when 
actually performed may be recognized as valid, it does not follow that an agree¬ 
ment for such a marriage would be legally enforced. Manu himself denounces 
it strongly, and lays it down in section 24 that “ the ceremonies of Asura must 
never be performed.” I think, therefore, that though the money if actually 
paid to the father in consideration of the marriage cannot be recovered back 
when once the marriage is solemnized, it by no means follows that a suit to 
recover the money, where it has not been paid, would lie. It is no doubt true 
that it has been held by the High Court of Calcutta that a suit will lie to 
recover money paid to the father or guardian if the contract for the marriage 
is broken: see jogeswar v. Paneh Kauri, 5 Beng. L. B., 395, and Bam Chand 
Sen V. Audaito Sen, 1. L. B., 10 Cal., 1054. It must be observed, however, 
that in this last case GARfH, C. J., drew a distinction between a case to enforce 
an agreement for hayment such as this is and a case to recover back money 
already paid such as was before him. There the defendant in consideration of 
a hundred rupees had promised to give his minor daughter in marriage to the 
plaintiff; the defendant failed to fulfil his part of the promise, and the plaintiff 
brought the suit to recover the money which he had paid as consideration for 
the promise, and GarTH, C.J., at p. 1055 observed :— 

" In this case I have grave doubts whether the opinion of the Judge of 
the Small Cause Court” (who had held that the suit was not maintainable as 
being contrary to public policy) “ is not correct: and if we ware now asked to 
enforce an agreement to £665] pay pon to a girl’s father in consideration of his 
giving her in marriage, I should have wished to refer the case to a Full Bench. 
But the facts are these. The plaintiff paid Bs. 100 to the defendant No. 1 in 
consideration of his giving bis daughter to him in marrigge, and the defendant 
No. 2, who is a brother of the defendant No. 1, was a party to the contract. 
After the money was paid, the defendant No. 1 failed to fulfil his promise and 
gave his daughter in marriage to some one else. The plaintiff now seeks to 
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recover book bis moneys, and the defendant attempts to take advantage of the 
iUegality of the contract by way of a, defence to the claim. Under these 
circnmstances I consider that the case referred to Jogeswar v. Panch Kauri, 
5 Beng. L. B., 395. is directly in point, and apart from the question whether 
the contract is illegal, the justice of the claim is entirely with the plaintiff. 
Upon the authority of that case, therefore, and heoanse it is manifest justice 
that the defendants should not be allowed to retain the money, I agree that 
the claim should be decreed. • 

" Had the question been whether as against the plaintiff we could enforce 
payment of the Bs. 100 to the defendant No. 1, 1 should have doubted very 
much whether we ought to do so. In England, a bargain of this kind, for 
payment of money to a father, in consideration of hie giving hie daughter in 
marriage, is considered to be a marriage brokerage contract and illegal as against 
public policy. . . And without going the length of saying at present, that I 
consider such contracts to be illegal in this country, I certainly should be 
disposed, as at present advised, to hold that they wore so far void as to be 
incapable of being enforced by the rules of equity and good conscience." 

I am of opinion that tho distinction drawn by GaBTH, C.J., is clear and 
well-founded, and»that, though payment of money once made to a father cannot 
be recovered if the marriage is performed, as in the case of an Asura marriage, 
and that though it can be recovered if already paid when tho marriage is not 
performed, as in the cases before the Calcutta High Court, yet no suit wdl lie 
to enforce the payment if not already made as in the cases before ScOTT and 
JARDINE, JJ. This conclusion will, I think, bo [666] found to reconcile all 
the cases which are to he found on the subject (see Ramhhai v. Timmayya, 
I. L. B., 16 Bom., 673; Umpd Ktka v. Nagindas, 7 Bom. II. C. Eep., (o. C. J.), 
122; Mujji Thakersey v. Gomti, 1. L. R., 11 Bum., 412; Ranee Lallan Monee 
Dossee v. Nobin Mohun Stngh, 25 Cal. W. R , 32, apd Amratlal v. Bapubhai. 
P. J.. for 1887, p. 207). 

Applying the above principles to the present case, it seems to me that the 
plaintiff must fail, from whatever point of view his claim is considorgd. If 
Chhagan’s promise to pay the peheramni and the purat to the plaintiff was the 
coDsideraoion for the plaintiff giving his son in marriage to Chhagan’s daiigliter, 
it is void as being contrary to public policy; for ] can see no distinction 
between the father of a girl and the father of a boy,' so far as this point is 
concerned. If on the other hand the peheramni and the purai formed no part 
of the consideration, but was an independent collateral arrangement, sanctioned 
or recognized by the caste—U, in other words, it was not to be the considera¬ 
tion for the marriage, but merely as a voluntary gift or present to the plaintiff 
as the bridegroom’s father, 1 see nothing in it which can be properly considered 
immoral or against public policy. It is the practice among most com¬ 
munities in India to make presents not.only to the bride and tho bridegroom 
but also to their parents and relations, and nothing which 1 have said in this 
judgment is intended to convey that I look upon such a practice as improper or 
vicious from a moral point of view, however much 1 may deprecate it on other 
grounds. It is obvious, however, that even in this view of tlie case, which is, 
however, not the view taken by the lower Courts, i.he plaintiff must fail; for, 
a promise to make a present or gift being without consideration cannot be 
enforced in a Court of law. In this conneotion I may observe that the distinc¬ 
tion between the Bomtiay and the Calcutta cases will be more intelligible, and 
the apparent oonfliot between thejn will be better reconciled, if we remember 
'that in the Bombay oases the payment was the direct consideration for the 
marriage, whereas in the C jleutta cases it was more in the nature of a gift or 
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preseot made in oonbemplatiion of the marriage, on the understanding that 
it was to beoome absolute and complete if the [667] marriage actually 
took place, but was to be returned if it was broken off. It is true that this is 
not directly stated to he the ground on which the Calcutta decisions were 
based, but it seems to me to be the ground on which they can be best supported 
consistently with the doctrine that it is illegal for a father to receive money in 
consideration of giving bis child in marriage, as laid down in the Bombay oases. 

It was, however, contended before us that though the peheramni and the 
purat was ostensibly to be given to the plaintiff, yet he was to receive it in 
reality for the benefit of bis son, and can, therefore, be recovered. It is a 
sufficient answer to this argument to say that the suit is brought by the plaintiff 
personally, and not on behalf of his son, and that there is nothing in the 
case to support this contention. It is clear that presents such as peheramni 
and puratnr often made to the father and other relations of the boy for'their 
own benefit (see 2 Borradaile’s Gujarat Caste Buies, p. 597, Question 25), 
and there is nothing in the case to show that these were intended for the 
plaintiff’s son rather than for the plaintiff personally. For the above reasons, 
we must hold that the promise to pay the peheramni and the purat to the 
plaintiff peronally cannot be enforced, and we must, therefore, confirm the 
decree with costs. 

Decree confirmed with costs. 


ROTES 

IThiH was followed in (1908) 39 Mad., 18 F.B.; (1909) 33 Bern., 411; (1911) 15 C.W.N.. 
447; (1900) 3 O.G., 341; (1901) 23 All., 495 ; (1905) 1 C.L.J., 361.1 


r U Bom M7 ] 

APPELLATE CIVIL. 

The 24th February, i897. 

Present ; 

SiB C. P^E'arran, Kt., Chief Justice, and Mb. Justice Tyabji. 

Shankar Bisto Nadgir and others.(Original Plaintiffs) Appellants 

versus 

Narsingrav Bamchandra Jahsgirdar and others.(Original Defendants) 

Bespondents.* 

Possession—Symbolical possession obtained in execution of former decree — 
Fresh suit against the same defendants to obtain actual possession. 

A plaintiff who has obtained only eymbelioal possession in execution of a former decree 
is entitled to maintain a fresh suit against the same defendant to obtain real possession. 
Appb/.I. from the decision of Bao Bahadur Gangadbar V. Limaye, First Class 
Subordinate Judge of Dbarwar. 

[668] Suit for possession of land and for mesne profits. 

Tiid plaintiffs alleged that in October 1875, their father had obtained a 
decree for possession against the defendants which decree was finally confirmed 
by the High Court in 1878; that iu .Innunry 18H6, in axucution of that decree 
they had obtained symbolical possession, but that when they applied for actual 
possession it was, at the defendant's instaboe, decided that having obtained 

* Appeal, No, 155 of 1895.* 
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symbolical possession, no further possession could be awarded to them in 
execution. They, therefore, now sued to Recover actual possession of the land 
in question together with mesne profits. 

The defendants contended {inter cUia) that the suit was not maintainable, 
and that the plaintiff’s remedy lay in the execution of the former decree. 

The fiubordinato Judge found tha^ the delivery of symbolical possession 
to the plaintiffs in execution of the former decree was not proved, that a suit 
for the recovery of the land was barred *by the former suit, but not the claim 
for the recovery of mesne profits. He, therefore, rejected the claim for posses* 
sion, and awarded to the plaintiffs Ba. 2,023-2-0 for mesne profits. 

The plaintiffs appealed. 

Inverarity with Shamrao Vitthal, for the Appellants (Plaintiffs). 

branson with Vishnu K. Bhatavdekar, for the Respondents (Defendants). 

Farran, C, J.:—If the plaintiff obtained symbolical possession under the 
decree of October 1875, it is in our opinion unquestionable law that the 
plaintiff can maintain a fresh suit to obtain real possession from the defend¬ 
ants, and the Court will not scan with too great nicety the averments of 
the plaintiff, if his plaint in substance shows that he seeks to recover the 
possession which the original decree in his favour awarded him. 

Such being the plaint in this suit, and the defendants being admittedly in 
possession after the alleged symbolical possession, the only question for deter¬ 
mination is, did the plaintiff obtain symbolical possession. In the original 
suit when the plaintiff asked for further possession, it was at the defendants* 
instance [669] decided that the plaintiff had already obtained symbolical 
‘possession, and that no further possession could be awarded to him in execution. 
This appears to us to be decisive of the question. The matter has become res 
judicata between the parties, and it is immaterial upon what grounds the 
judgment proceeded, and it is also immaterial that the plaintiff did not originally 
in his pleadings rely upon the judgment as absolutely decisive in his favour. 
He pot the judgment in evidence, and full effect ought, in our opinion, to have 
been allowed to it. We must allow the appeal with costs. 

Appeal allowed. 

- m 

MOTES. 

(This was followed in (1900) 25 Bom., 3.58; 276; (1907) 17 M. L. J., 598; (1903) 16 C. P. 
L. B., 109. See also (1913) 211, C., 972 (Panjab).J 
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APPELLATE CIVIL. 


The 26th February, 1897. 

PBESBNT: 

Ma. JtJSTieE Parsons and Mh. Justice Banadb. 

9 

Ohamanlal and others.(Original Defendants) Appellants 

versus 

Bapubhai.(Original Plaintiff) Bespondent.* 

Vatan—Oash allowance—Suit for arrears of share — Limitation—Limitation 
Act {XV of 1877), Seh. II, Art. Ees judicata—Point of law demded 
in previous suit between same parties—Decree for future 
payment of share — Practtee — Prooedure, 

The piaintifi in this suit sought to recover eleven years’ arrears of his share in a certain 
Government allovranoo received by the defendants and also prayed for an order directing the 
defendants to pay him and his heirs his proper share in future. The defendants contended 
that under the Limitation Act (XV of 1877; only throe years’ arrears could bo recovered. In 
a previous suit i)rought by the plaintiff in 1874 against the same defendants it was decided 
by the High Court that twelve years’ arrears could be recovered. The lower Court now held 
that this decision continued to bind the parlies, and that, therefore, the present claim 
should be allowed. It accordingly passed a decree for the plaintiff for the amount elaimed, 
and also directed that the defendants should pay to the plaintiff and his heirs for the future 
his share in the allowance. 

Held, (varying the decree) that the plaintiff under the Limitation Act {XV of 1877) was 

onlv entitled to recover arrears for three years. 

^A point of law though decided in a suit between the same parties can never be tes 

Held also, that the order in the decree as to payment in future was bad, It could not 
be oieoutcd. ai the amount of the allowance was variable and the IfflOJ defendants wore 
not liable until they obtained payment of the allowance from Government, 

Second appeal frono tho deoision of G. McGorkelt, District Judge of 

Ahmcdabad. , 

In 1894 tbe plaintiff brought this suit to recover eleven years arrears 

(vis 1882—1893) of his share in a cash allowance received annually'by tbe 
defendants from the Government treasury and for an order directing tho 
defendants to pay* him and his heirs his proper share in future. 

The defendants pleaded that under the Limitation Act (XV of 1877) 
article 62 I the plaintiff could only recover three years’ arrears. 

It appeared that in 1869 the plaintiff had obtained a decree declaring his 
title to a share of this allowance, and by that decree six years’ arrears were 

awarded to him. . .naAi. 

In 1874 he sued again for arrears for twelve years, vtc., from 1862 to 1874, 
and in that suit the High Court aw ard ed tbe whole of his cl urn, holding that 

^ • Second Appeal, No. 739 of 1896, 

_y Art. 69;— ___—- 

DcBcription of suit. j Time from which period begini tomn. 

For money payable ^ the defend- Three years... When^emoney is received.] 
ant to tbe plaintiff for money re¬ 
ceived by tho defendant for the 

Plaintiff’s use. _i!--- 
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it was Lot barred by limitation under section 182 of Act IX of 1871 (I. L. B., 
5 Bom., 68)., • 

In the present suit the Bubordioate Judge awarded the plaintiff’s claim, 
and also directed the defendants to pay in future to the plaintiff and his heirs 
his share in the allowance. 

The decree was confirmed, on Appeal, by the District Judge, who held 
that the High Court’s decree in the former suit of 1874 being between the same 
parties was conclusive and binding on the parbiet as to the plaintiff’s right to 
claim twelve years’ arrears. His judgment on this point was as follows :— 
"The next point which arises ie that of limitation. While the plaintiff claims eleven 
years’ arrears, the defendant contends that he can claim only three years' arrears. In the 
judgment in I. L. B., 5 Bom., p. 68, the High Court held thit the plaintiff could recover up 
to twelve years. It is true that that ruling has been dissented from by their Lordships in 
I.L. B., 7 Bom., 191, and I. L. B , 8 Bom., 426. I am, however, humbly of opinion that 
the early ruling, which was in a suit between the same parties, continues to bind those 
parties, although in other causes and as between ntbor litigants the ruling may have been 
dissented from or overruled. The only way in which the decision in I. L. B., 5 Bom., 68 
can be set aside as between the parties is by a judgment of the Privy Council, and pending 
such decision 1 hold that the plainliH can recover up to twelve years of arrears.” 

[671] Against this decision.the defendants preferred a second appeal to 
the High Court, 

Ohanasham Nilkant witli G. S. Bao, for Appellants:—The lower Court 
was wrong in holding that the High Court’s ruling in the former suit on the 
question of limitation operates as res judicata between the parties. That ruling 
is no longer good law. It is expressly dissented from in subsequent cases— 
Harmukhgauri v. Harisukhprasad, 1. L. Q., 7 Bom., 191; Maneklal v. Shivlal, 
1. L. B., 8 Bom., 426; Dulahh v. Bansidharrat, I. L. B., 9 Bom., 111. A 
decision on a question of law does not n])erate as res Judteata —Parthasaradi 
v. Chimiakrishna, I. L. B., 5 Mad., 304. 

G. M. Tripathi, for Respondent: —The ruling in Gkhaganlal v. Bapubhai, 
I. L. B., 5 Bom., 68, is conclusive and binding on the parties to this suit. 

ParsoDB,, J.:—We do not think that th^ decision of this High Court in a 
suit between the same parties, that arrears for twelve years oould be awarded— 
Ohhttganlal v. bapubhai, 1. L. B., 5 Bom., 68,—is res judicata in the sense 
that this Court is bound ever after to decide that a claim for twelve years' 
arrears is good. That decision was passed when either Act XIV of 1869 or 
Act IX of 1871 applied to the claim. The present suit was brought after Act 
XV of 1877 came into force, and it, therefore, must be applied. This Court 
has, in several more recent ‘cases, held that the decision in Chhaganlal v. 
Bapubhai was not a correct one—see Harmukhgauri v. Harisukhprasad, 
I. L. B., 7 Bom., 191; Desai Maneklal v. Desat Shivlal, I. L. B., 8 Bom., 426; 
Dulahh Vahi^i v. Bansidharrat, I. L. B., 9 Bom., 111. It appears to os that 
a point of law can never be res judicata. * It has been held in Parthasaradi y. 
Ghinnakrishna, I. L. B., 6 Mad., 304, that " the erroneous decision by a compe¬ 
tent tribunal of a question of law directly or substantially in issue between the 
parties to a suit does not prevent a Court from deciding the asame question, 
arising between the same parties in a subsequent suit, according to law." 

We must, therefore, decide this case according to what we believe to be 
the correct interpretation of the law contained in the Limitation Act and reduce 
the amount of arrears awarded to [672] that due for the three years preceding 
suit, vie., Bb. 17-7>10.* We oan find no precedent for such an order in the 
decree as that the defendants shalUpay in future to the plaintiff and his heirs 
his share in the allowance wij|hout giving any further trouble. It could not be 
executed, for the amount of the allowance is variable, and defendants are not 
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liable till they reoover payment from Government. We mast erase that from 
the decree, sabstituting therefor a declaration of the plaintiff’s title. We 
amend the decree in the two points above mentioned ; in other respeota we 
confirm it. The respondent must bear the costs of this appeal. 

- Decree confirmed, 

MOTps. 

[1. Where a decree or order has been based upon a mistake of law, it does not operate 
as res fudicata so long ns the operation of snob previous decree or order is not called in 
question :-*(1909) 3S Had., 102; (1907) 30 Mad., 461; (1905) 28 Mad., 517; (190l) 26 Bom., 
25 ; (1906) 31 Bom., 128 ; (1912) 39 Gal., 848 ; (1910) 13 C.L.J., 119 ; (1909) 11 O.L.J., 461; 
(1911) 15 C. L. J„684 ; (1905) 32 Cal., 749 ; (1901) 28 Cal., 818 ; (1899) aO.C., 267 ; (1805) 
8 O.C., 37 ; (1901) 14 C. P. L. R., 109 ; (1901) P. R., 44 ; (1902) P. R., 92. 

2. As regards the scope of Art. 131 and Art. 62, see also (1909) 12 Bom. L. R,, 157.3 

[ M Bom. 872 ) 

APPELLATE CIVIL. 


The ‘4nd March, 1897. 

Present: 

Mr. .Tustice Parsons and Mr. .Iustice Eanade. 


Bavji Appaji Kulkarni and another.(Original Plaintiffs) Appellants 

wsits 

Mahadev Bapuji Kulkarni.(Original Defendant) Beapondent.'^ 

Limitation—Limitation Act (Xi^ of 1877), Hec. HS—Cwtl Procedure Code {Act 
XIV of 1882), See. ‘47—Court so/e-Boiiami purehase.—Suit bp henami 
purchaser— A dditton of real purehaier as eo-plamttff — 
Continuation of suit. 

The plaintiff Bavji as owner of certain land brought this suit on the Blst January 1894, 
for damages for loss of crops, and in respect of loss caused by the defendaut’s obstructing 
him in onltivating the land. The dates of the causes of action set forth in the plaint were, 
respectively, the I2ch September 1891, the 12th March 1892, February 1892, and 27th 
October 1892. In the course of the proceedings, the defendant ascertsined that Bavji was 
not the real owner of the land, but hadjsurohased it and was bolding it benumitor his unde. 
Ravji admitted that he had no interest in the land. On the 30th March 1895, Bavji’s uncle 
applied to be made a party to the suit, and wts thereupon added as second plaintiff. The 
Subordinate Judge on the merits passed a decree awarding damages to the second plaintiff. 
The defendant appealed, and in appeal for the first time objected that Bavji (plaintiff No, 1) 
being only a benatniilar could not bring the suit in his own name, and that the claim of the 
second plaintiff, or a* large portion of it, was barred by limitation under section 22 of the 
Limitation Aot (XV of 1877). The District Judge reversed the decree oii the poiut of limito< 
tion and dismissed the suit. On second appeal to the High Court. 

(678J Held that the Lower Appellate Court was wrong in dismissing the suit, and that 
the appeal should be board on the merits. 

Per Panons, J. .-—That any defect there might have been in the suit as originally filed 
by the first plaintiff, who was only benamidar, had been cured by the Court acting under 
section 27 of the Civil Procedure Code (Act XIV of 1682). 

Bhola Persha^ v. Ram Lall, I. L. R.. 24 Cal., 34, and Subodini Debt v. Cumar Oanoda, 
I. L‘. B., 14 Cal., 400, followed. 

Per Ranade, J. :—The first' plaintiff as benami purchaser had full tight to bring the 
suit. If the true owner holds back, a decree against a benamidar- owner would bind him as 
res judicata. The present suit was, therefore, properly instituted. The addition of the 
second plaintiff's name made no difference in the character of life suit. The defendant was 
estopped by his conduct in the previous proceedings, carried on between him and the first 
plaintiff for over seven years, from questioning bis right to sue. The rights of the parties 

• Second Appeal, No. 688 of l896. 
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mnit, bherefora, be dealt with ou the looting that the first plaintifi had a right to bring this 
suit, and that he fully represented in his awn person all the rights of the second plaintifi, 
for whom he acted as agent all along. The joinder of plaintifi No, 2 on SOth March 1896, 
did not, therefore, deprive plaintifi No. 1 of his rights or create a new period of limitation as 
held by the lower Court of appeal. * 

Second appeal from the decision t>f S. Tagore, District Judge of Satara, 
reversing the decree of the Subordinate Judge of Islamyur. 

Suit for damages. The defendant Mahadev und his brother Balkrishna 
were owners of certain land which Balkrishna mortgaged. Subsequently in 
execution of a decree against Balkrishna iiis right, title and interest in the 
land were sold. The plaintiff Bavji became the parohaser, and then paid off 
the mortgage-deht and obtained, possession of the property. The defendant 
Mahadev then sued Bavji for his half-share of the land, and obtained a decree 
for partition on payment of his portion of the mortgage-debt. The defendant 
paid the amount into Court in September 1SU9, and partition was effected in 
September 1890. The plaintiff Bavji objected to the partition as unfair, and 
a fresh partition was made in October 1892. 

On the Slat January 1894, the plaintiff' Bavji alone brought this suit 
against the defendant Mahadev for Bs. 1,695 as damages, alleging that after the 
first partition was made the defendant on [6741 12th September 1891, took 
possession of the crops of 1890 which had been raised by plaintiff. Ue com¬ 
plained also of the loss of the crops of 1891, putting the date of that loss as 
the 12th March 1892, of loss by the defendant’s obstructing him in cultivating 
the land in 1892, and of the loss of certain manure wrongfully taken by the 
defendant. The dates of these two last mentioned causes of action were the 
37th October 1892, and February 1892, respectively. 

The defendant answered (inter alia) that the plaintiff' had no right to 
claim the standing oropsi inasmuch us they were raised after the partition 
decree was passed; that be never obstructed the plaintiff in the cultivation of 
his share; and that he had not takeu any manure belonging to the plaintiff. 

Id the course of the proceedings, thu defendant ascertained that Bavji 
(plaintiff No.* 1) had purchased the property benamt for his uncle. He 
thereupon objected that the plaintiff' had no right to sue in his own name. 
On the SOth March 1895, Bavji's uncle applied bo be made a party to the 
suit, and was made party plaintiff (plaintiff' No. 2). Bavji (plaintiff No. 1) 
admitted that be had no interest in the property. 

The Subordinate Judge passed a decree lor the second plaintiff, award¬ 
ing as damages Bs. 702. * 

The defendant appealed'and raised the objection then for the first time 
that the suit was barred by limitation under section 22 of the Limitation 
Act (XY of 1877). The Judge allowed the objection and reversed the 
decree, holding that plaintiff No. 1 being only a benamidar could not sue in 
his own name, and that the second plaintiff' was added as a party too late, vtt., 
more than three years after the date of the cause of action. 

The plaintiffs filed a second appeal. 

Balajt A. bhagvatjor the Appellants (Plaiutiffs);—Though plaiulitl No. 1 
admittedly purchased the property benami for plaintiff No. 2, still h e being the 

* iSeo. 316:—When a sale ol immoveable pcoperby has become absolute in manner 
aforesaid, the Court shall grant a certificate stating the property 
■ Certificate to purchaser sold and the name of the person who at the time of sale is 
of immoveable property. * declared to be the purchaser. Such certificate shall bear the date 

of the conUrpatioii of the sale; and, so far as regards the parties 
to the suit and persons olaimiug through or under them, the title to the property sold shall 
vest in the purchaser from ihosdajie of such certificate and not bofuic ■. provided that the 
decree under which the sale took place was still subsisting at that date.] 
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oerfcified purohaaer could maintaiD bhe auib—aeotioDB 316* and 317 of the Gml 
Procedure Code (Act XIV of 1862). i A bemmidar oau bring a suit in hia own 
name—Nand Kishore Lai v. Ahmai Ata, I. L. B., 18 All., 69; Shangaray. 
Kriahnan, I. L. B., 15 Mad., 267. [676J No iaaue waa raiaed in tbe firat Court 
aa to whether plaintiff No. 1 alone oould institute the auit, or as to whether the 
claim was time-barred. It was only 4n appeal that the defendant raised the 
point of limitation. Evan supposing that plaintiff No. 1 was not entitled to 
bring a suit in his own name, still the whole of our claim would not be time- 
barred. Our claim to damages for the year 1892 was not barred. 

Further, no change was effected in the nature of the suit by joining plaintiff 
No. 2 at a late stage. After joining him the same suit continued at the 
instance of two plaintiffs instead of one. 

Oangaram B. Bele, for the Bespondent (Defendant): —A benamidar is not 
entitled to bring a suit in his own name— Kalee Prosunno Bose v. Dinonath 
Bose, 19 Gal. W. B.. 435; Bari Gobind Adhikari v. Akhoy Kumar, I. L. B., 16 
Gal., 364. The suit as it was originally brought was not properly constituted, 
being brought by plaintiff No. 1 alone. Plaintiff No 2, being tbe real, owner, 
was the proper person to bring the suit, and when he was joined, tbe claim 
was clearly time-barred. 

PaPBOns, J. :—The District Judge has reversed the decree of the first 
Court and dismissed tbe plaintiffs’ suit on the ground that plaintiff No. 1 was 
a benami purchaser for plaintiff No. 2, and plaintiff No. 2 not having been 
added as a party till tbe 30tb March 1895, the claim by him is time-barred. 
He has overlooked tbe fact that for the crops of 1892 the cause of action is 
said not to have arisen till the 27th October 1892, so that that claim would 
not be time-barred. 

The correctness of the rest of the decision depends upon whether the suit 
was rightly brought in tbe name of the firat plaintiff. It appears that at tbe 
Court' sale tbe right, title and interest of Balkrishna, who bad mortgaged the 
property to the Belages, was purchased by tbe first plaintiff. He then sued 
the Belages and obtained a decree for redemption and was placed in possession 
on payment of the amount of the debt. He was then sued by the present 
defendant, who obtained a decree^for partition on payment of his share of tbe 
debt. This suit is tbe result of what was done in the execution of that decree. 

[676] No objection was taken to the suit when it was filed by the plaintiff 
in January 1894. It was not till the 30th March J 895, that the defendant 
said the plaintiff had admitted in another suit that tbe land was not his, and 
asked that his suit be dismissed, upon which the second plaintiff asked to be 
joined as a co-plaintiff and was so joined ; but the point of limitation was hot 
raised until the case came up to the Court of appeal. The benami character 
of tbe purchase is admitted by the plaintiffs, so that there is no doubt that the 
second plaintiff is the owner of the property. Considering, however, that all 
tbe former transactions were in the name of the first plaintiff, I should hesitate 
before deciding that this suit was wrongly filed in bis name. 

The decisions as to whether a suit can be maintained in the name of tbe 
benamidar only^are somewhat oonfiicting. In what is perhaps the latest report¬ 
ed case on the*point, Bhola Perskad v. Bam Loll, I. L. B., 24 Gal., 34,.it 
was held that a decree could be made in his favour, unless-objection was taken, 
but I need not examine these cases hero, since any defect that there may have 
been in the suit as originally filed has now been cured by the Court acting 
under section 27 of tbe Civil Procedure Code (Act XlVof 1882). In a similar 
case the Calcutta High Court has ruled that the original suit is continued and 
that, the change of names does not affect the question of limitation. 
SvBodini Debi v. Ctintar Ganoda, 1. U B., 14 Cal!, 40b. Adopting that deoi* 
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•ion. for .the purposes of this suit I would reverse the decree of the Lower 
Appellate Court, and reipand the appeal for disposal on the merits. Costs to 
be costs in the cause. 

Ranade, 1.: —In this case, appelknt No. I (as sole plaintiff) instituted 
this suit on 31st January 1894, to recover damages in respect of four items, the 
causes of action for which were stated to have accrued due on four different 
dates, for the crops of 1890 on 12th September 1891, for the loss of crops of 
1891 on 12th March 1892, for loss by obstruction caused in 1892 on 27th 
October 1892 and for the value of certain manure in February 1892. 

Appellant No. 1 as auction-purchaser of the right, title and interest of 
one Balkrishna, brother of respondent, had paid off a mortgage-debt doe by 
Balkrishna and respondent, and taken C677] possession of certain land. Later 
on, respondent obtained a decree for a partition of his half-share in the land, 
and in execution of this decree the first partition took place on 12th October 
1890, and this was set right by a second partition effected on 27th October 
1892. The respondent (original defendant) did not, in his written statement, 
question appellant No. I’s right to bring the suit in his own name, but later 
on he raised the objection, and thereupon appellant No. 2 was made a co-plaintiff 
on 30th March 1895, on his own application, as being the party really in¬ 
terested in the field, and for wtrom appellant No. I had purchased at the 
auction, and had carried on the subsequent execution and partition proceedings. 
The Court of First Instance disposed of the claim on its merits by awarding a 
part of the damages claimed to appellant No. 2. 

In appeal, a preliminary objection under section 22 of the Limitation Act 
was raised by the present respondent, and the District .ludge held that the 
objection was fatal to the claim of botb plaintiffs, as plaintiff No. 1, being 
only a benamidar, could r.ot bring the suit in his own name, and the claim of 
plaintiff No. 2, his uncle, w»s made more than three^years after the cause of 
action accrued due, reckoning the date of the institution of the suit to be 31st 
March 1895, when he was joined as a party. He held that the claim was 
barred under article 109. 

Mr. Bhagvat on behalf of the appellants Contended, chiefly on the authority 
of the ruLng in Nand Kiskore Lai v. Ahmad Ata, I. L. B., 18 All., 69, and 
Shangara v. Krishnnn, I. L. B., 15 Mad., 267, that the lower Court was in 
error in bolding that the appellant No. 1 as benamidar could not institute the 
suit in bis own name. It was further contended that even accepting the view 
of the lower Court on this point to be correct, it was in error in bolding that 
the claim in respect of all the‘four items was time-barred, seeing that the cause 
of action for the third item accrued due on 27th October 1892, within three 
years from the date when appellant No. ? was made a party. 

As regards the first objection, I am of opinion that there was nothing 
irregular in the institution of the suit by appellant [678] No. 1. He was the 
certified purchaser. He obtained possession by paying off the mortgage-debt. 
Bespondent sued him in the partition proceedings. Even in this suit he did 
not raise any objection to appellant No. I's right to sue in hip written state¬ 
ment. Under these circumstances appellant No. I's admission later on that 
he was only* a benamidar purchaser for his uncle, wh*.^ was the real owner, did 
not affect the right under which be bad carried on these proceedings for so 
many years, in bis own name, at least hs between him and the respondents. A 
bmamidar, who k a Certified purchaser, acquires certain rights under his 
certificate of sale, and among these.Tigbts is the right to recover possession of 
the land, and not even the tru^ owner for whom he made the purchase cau under 
section 317 question bis right except in the way pointed out in the latter part 
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of the aectioD. The object of that section has been judicially declared to be to 
protect third parties who might deal with the certified purchaser against the 
claims of the undeclared or secret owner who put forward the certified purchas- 
er as legal owaer—Bodh Sing v. Gunesohwider Sen, 19 Cal. W. B., 356, Mor 
Joihi V. Muhammad Ibrahim, 10 Bom. H. C. Bep., 344. If the benamidar 
himself raises no objection, and admits the title of the true owner, or the owner 
obtains a transfer of possession, section 317 does not come in the way of the 
true owner asserting his right as against third parties or vice vend —jSofapa v. 
Karbaeapa, 7 Bom. H. C. Bep., 21 (a. c. J.), and Karamuddin t. Niamut 
Faiehma, I. L. B., 19 Oal., 199, but all this implies the consent of the benamidar. 

In Kalee Proaunno Bose v. Dinonath Bose, 19 Cal. W. B., 435, the Calcutta 
High Court did indeed express an opinion that if the certified purchaser is a 
benamidar, the name of the true owner should be joined as co-plaintiff, and 
that the omission to do so would justify the dismissal of the suit. In a later 
case —Hari Oobind Adhikan v. Akhoy Kumar, 1. L. B., 16 Cal., 364,—it went 
much further, and held that a benamidar could not maintain a suit for the 
recovery of the land bought by him. The Allahabad High Court in its 
judgment in Hand Etahore Lai v. Ahmad Ata has, howeveri carefully 
examined all the authorities on the subject, and has shown good reasons for its 
C679J dissent from the Calcutta ruling. The Madras High Court has adopted 
a similar view in Shangara v. Krtshnan. 

We are inclined to agree with the Allahabad and Madras High Courts, 
and hold that a benami certified purchaser can sue in his own name even when 
the true owner's name is disclosed. In Gopeekrist Gosain v. Oungaperaaud 
Oosain, 6 M. 1. A., 53, and Mmsumat Buhuns Kowar v. Lalla Buhooree Loll, 
14 M. I. A., 496, this whole subject, has been examined by their Lordships of 
the Privy Council, and the theory that benami transactions are presumably 
fraudulent has been shown to be not correct. 

This review of the authorities shows clearly that appellant No. 1 as benami 
purchaser had full right to bring the suit. If the true owner holds back, a 
decree against the benamidar owner would bind him as res judieata. The 
present suit was, therefore, projperly instituted. The addition of appellant 
No. 3's name made no difference in the character of the suit. The respondent 
was estopped by his conduct in the previous proceedings carried on between him 
and appellant No. 1 for over seven years from questioning his right to sue. 
The rights of the parties must, therefore, be dealt with on the footing that the 
appellant No. I had a right to bring this suit, and that he fully represented in 
his own person all* the rights of appellant No. 2 for whom he acted as agent all 
along. The joinder of appellant No. 2 on 30th March 1895, did not, there¬ 
fore, deprive appellant No. 1 of his rights, or create ,a new period of limitation 
as held by the lower Court of appeal. 

We may note also that even if the District Judge’s view on the first point 
be accepted as correct, he was plainly in error in rejecting the claim for Bs. 194 
which is alleged to have become due on 27th October 1892, and part of which 
was allowed by the Court of First Instance. 

For these reasons, we reverse the decree of the lower Court and remand 
the case for a decision on the merits. 

Deeree reversed and ease remanded. 


, HOTEB. , 

Cl. As regardR the efiect of the addition of the real owner, dn limitation, sm also (1897) 
22 Bom., 820; (1909) 20 Cal., 67S; (1903) 28 Bom., 11; (1910) 8 I.O., 890; (l9l8> 19 C.L.J., 5. 

2. As regards Uie right of the benamidar to bring a suit by hintHlf, see also (1897), 22 
Bom., 820; (1900) 25 Bom., 433; (1007) 30 Mad., 245; (IplO) 8 M. L. T., 151; 377 ; (1902) 
SO Cal., 265: (1910) 12 C. L. J., 537 ; (1899) 21 All., 880; (1899) 13 G. P. L. B., 33.] 
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[680] APPELLATE CIVIL. 


The 2nd March, 1897. 

Present : 

Mr. Justice Parsons and Mr. Justice Banade. 


Chintaman Bhat.(Original Plaintiff) Appellant 

vemwt 

Shrinivas Bhat.(Original Defendant) Bectpondent.'*^ 


Oaths Act {X of 1878)—Befusal to take an oath -Effect of such refusal — 

Estoppel -Eoidenoe. 

The plaintiff sued to rec-iver certain land from eight defendants, alleging it to be his 
exclusive property. One of the defendants pleaded that he was a co-owner with the plaintiff, 
who had hitherto paid him his share of the rent. In the course of the case ho offered to 
withdraw his opposition to the plaintiff’s claim if the plaintiff would swear a binding oath 
that his (the defendant’s) allegations were false and that the plaintiff had held exclusive 
possession of the property. The plaintiff refused to take the proposed oath. The Court, 
however, attached no importance to the refusal, and on the evidence pas.scd a decree for the 
plaintiff. The defendant appealed and in the appellate Court the plaintiff's son on behalf 
of his father refused the oath, while on the other hand the defendant said he was willing, if 
required, to sweat to the truth of his case. The Judge was of opinion that the plaintiff's 
refusal to take the proposed oath and the dofendant's readiness to take it was, under the 
circumstances of the case, conclusive, and disregarding the recorded evidence ho reversed the 
decree of the lower Court and allowed the defendant's claim. 

Beld (reversing the appellate decree and restoring the decree of the lower Court) that the 
appellate Court was wrong in deciding the c<wc on the ground of the plaintiff’s refusal 
to take the proposed oath. That refusal did not conclusively prove the falsity of the 
plaintiff’s claim. It was merely a piece of conduct which was evidence to bo considered in 
the case together with the other evidence. In this case there was abundant other evidence 
all of which was in favour of the plaintiff, and his refusal tut.ake the oath did nut necessarily 
constitute a sufficient reason to sot aside that evidence. 

A party who makes an oath as prescribed by J;iis adversary confers by so doing on his 
statement the character of conclusive proof, but his mere refusal to make the oath does not 
under the terms of the Oaths Act (X of 1873) justify any legal presumption against him. 
Such refusal is to be considered merely as a piece of conduct to be considered along with the 
other evidence. 

Second appeal from the decision of F.C.O. Bearaao, District Judge of Belgaum. 

The plaintiff sued to recover poasesaiou nf certain land, alleging that the 
defendants were his tenants and denied his title. Defendant No. B, who alone 
resisted the plaintiff’s claim, pleaded [681] bhat he was a co-sharer with the 
plaintiff and that they owned the land m equal shares. 

In the Court of First Instance the defendant proposed that, if the plaintiff 
would take an oath that the defence wa*s false and that he (the plaintiff) had 
been in exclusive possession and enjoyment of the land in dispute, he would 
withdraw from the case. 

The plaintiff refused to take the oath as proposed. • 

The Subordinate Judge attached no importance to this refusal by the 
plaintiff to take the proposed oath, and decided, on the evidence before him, 
that the plaintiff was the sole owner of the land in dispute, and passed a decree 
in his favour, • 

On appeal the District Judge, reversed this decision, holding that the plaint* 
iff’s refusal to take the oath renddred it impossible to resist the conviction 
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that the truth lay on the aide of the defendant. On thia ground alone the 
District Judge reversed the decree of the lower Court and rejected the plaintiff’s 
claim. 

The following is an extract from the judgment:— 

“ The defendant’s contention is that although the land was entered in the plaintiff's 
name, that was because it formed a part of t'he undivided estate (another part outlying in 
other villages) and that notwithstanding the plaintiff always paid the defendant his share of 
the rent pursuant to the understanding evidenced in the documents, fraudulent or otherwise, 
of 1658. The defendant went further and agreed that, if the plaintiff would swear a binding 
oath that his presentment of the case was false, ho (the plaintiff) had had exclusive posses¬ 
sion and had never paid to him (the defendant) his half-share of the phala, he (the defendant) 
would at once withdraw from the case. The plaintiff refused to take the oath on the ground 
that he was an old man. 

" Now it is evident, on the pleadings and record, that, apart from this business of the 
oath, the evidence is all in favour of the plaintiff. The defendant bad to rely on the solitary 
statement of one witness to prove the payment once of his share eight years ago. 

• • • • • • • 

“ But I am greatly inclined to decide this case by the ordeal. There is nothing in the 
Oaths Act, 1873, which enjoins upon a Court the duty of presuming adversely to a plaintiff or 
defendant who refuses to take an oath tendered under its provisions. It was once held {Itam 
Meah v. Kalarant, 3 Oal. L. R., 47G, per MlTTER, J.) that a Court was well justified in doing 
so, and in practically deciding the case on the presumption so drawn. MITTEB, 3., is of course 
a particularly valn-[6BS]able authority on such a point; he is especially qualified to guage the 
working of a native oonsoionoe and apportion the real value to be attached to such a refusal. 
But in this case more happened. At the hearing 1 asked the plaintiff to come forward and 
say why he would not take the oath if bis allegations were true. He is an old man and was 
represented by hie son, a priest of apparently about 46. This man was instructing Mr. Ohbatre 
and was the active mover in the case. He refused on behalf of his father to take the oath, 
though at first he was partly ’disposed to lake it himself. Not being a party, however, that 
would not do. He then in bis turn said that if the defendant would tako a similar oath of 
the truth of his case, he for his part would not oppose the appeal further. This the defendant 
at once agreed to do. Now I doubt whether such a tender could be made by any one but the 
actual party, and Mr. Chhatre very rightly declined to ratify the proposal without instruc¬ 
tions from his client. Yet the mind of the Court was inevitably infiueuoed by this episode 
in favour of the defendant (appellant). The point at issue is very simple, and it is one on 
which while all the evidence might well be (as it is) on the plaintiff’s side, there might be a 
true explanation such as the defendant gives. When, then, such explanation being diffioult 
of proof the defendant comes forward and stakes his whole interest on t he plaintiff's oath 
that bis apparently true evidence is really true, and the plaintiff refuses to take that oath ; 
when, in turn, the plaintiff’s side tenders a like challenge to the defendant which is promptly 
accepted, it is impossible to avoid the conviction that truth lies on the side of the defendant. 
It is all very well to say, as was faintly urged here, that a defendant ought not to have the 
option of imposing this kind of unpleasant ojrdeal on a plaintiff; that respectable natives have 
a great dislike to taking any sort of solemn oath of the sort, and so forth. But it has to be 
remembered that in tendering an oath under the Act the party so tendering stakes his whol^ 
ease absolutely on his confidence in his opponent’s veracity under a peouliatly solemn sanc¬ 
tion, that if the oa^ be taken it concludes the case against the party tendering it, while if it 
bo refused, the law says nothing about the view which the Judge is to found on the episode: 
so that it is not an ordeal which could be lightly and generally proffered. I have no doubt at 
all, from my observation of the demeanor of the parties while the point was under discus¬ 
sion, that the defendant was in the right, and as, after all, the main funokion of a Court is 
to see justioe done, though the approaches to that result may bo a little irr^ular, I shall 
venture here to answer the issue in defendant’s favour, and hold that he is entitled to 
one-half he Maims,” ‘ 
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Againsli this deoi%ion plaintiff preferred a eeoond appeal to the High Court, 

B. A. Bhagvatt for Appellant. • 

N. V. Ookhale, for Beapondent. 

C683] Parsons, J. :—The point which 1 have to consider is, how far the 
Judge of the Lower Appellate Court waa justified in disregarding the evidence on 
the record and deciding the case on a presumption drawn from the refusal of the 
plaintiff to take a solemn oath under the Oaths Act of 1873 that defendant’s 
presentment of the case was false. I*as8ume that there was such a refusal, 
because although the statement in the Exhibit 39 is signed by plaintiff's 
pleader, T take it that he had asked his client and was stating to the Court 
what his client had said. The refusal, however, was made in the Court of First 
Instance, and the Judge of that Court said that under the circumstances of 
the case he attached no importance to the refusal. There was no refusal by 
the plaintiff himself in the appellate Court; his son only was present there, 
and it would have been much better if the District Judge had caused the 
plaintiff' himself to he asked whether he would take an oath or abide by the 
result of an oath taken Jhy the defeodant,Sbefore he decided the appeal in the 
way he has done. 

So far as th^ Oaths Act itself deals with the subject, no presumption one 
way or the other is directed to hd drawn. The refusal to take an oath, then, 
can only bo a piece of conduct, which is evidence to be considered in the 
case. I do not know, and the Judge does not tell me, why in this particular 
case the refusal should be considered as conclusive evidence of the falseness 
of the claim. In order, therefore, to support his decision I should have to 
bold that in every case in which a plaintiff is called on to take an oath, and 
refuses to do so, judgment is to be passed against him. I am satisfied that 
’this would not be right. There are many good reasons why a man should 
refuse to solemnly swear to the truth even of a truq claim. It is in Mie case 
of a false defence that a defendant would moat readily as a last resource risk 
everything on the chance of an oath being taken hy the plaintiff 1 think that, 
at the most, a refusal can only be considered along with other evidence. 'Where 
there is evidence on both sides, aod a doubtaarises as to which is the tiue case, 
then a refusal might well be taken into evidence to decide the point. Such 
was the esse in ham Meah v. Kalaram Chmider [684] JSaw, 2 C, L. B., 476. 
I do not think that a refusal can be held to work as an estoppel, so as to 
conclusively prove the falseness of the claim made by the person refusing. 

As the Judge finds that the evidence is all in favour pf the plaintiff, and 
that the defendant would nqjt resist the claim otherwise than by what the 
Judge calls the ordeal, and as I think ho has wrongly decided the case by the 
ordeal, I must reverse bis decree and restore that of tbe Court of First Instance 
with costs in both Courts of appeal on the defendant. 

Rande, J. :—The contest in this case lies between the appellant-plaintiff, 
who claims the land indispuce to belong exclusively to himself, and the respondent 
(original defendant No. 8), who contends that he and tbe appellant ate entitled 
to share it equally as reversionary heirs of Shankar after his.widow TJmabai's 
death. The undisputed facts are, that these two parties were reversionary 
heirs, and had, in 1858, agreed to keep this land'jo nt, when they partitioned 
other property. In 1864, the appellant took a kabulayat of the land from tbe 
tenants in his own name, and in 1866, after Umabai’s death, the land was 
entered in the appellant's name, and all the rent-notes from 1867 to 1893 were 
taken by him. Tbe respondent contended that the appellant daring all this 
time paid a portion of the rent to him, but the Court of First Instanoe held that 
these alleged payments were not proved. Bespondent; then offered to give up 
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his contention, if appellant denied on Bolemn oath that he ever paid a portion 
of the rent to reepoudent, The appellant refused to take the oath, but the 
Court of First Instance attached no importance to this refusal, and awarded 
the appellant-plaintiff's claim. 

In appeal, the District Judge, while admitting that, apart from the oath 
incident, the evidence was all in favour of the present appellant, held that 
the appellant's refusal to take the oath prescribed satisfied him that the 
present respondent was in the right,-and he accordingly allowed respondent 
the half-share claimed by him. 

The point we have to consider is, whether the District Judge was justified, 
by the terms of the Oaths Act, in inferring from [886] the appellant’s refusal 
to take the oath, that he had been paying his half-share of the rent to the 
respondent, when admittedly all the evidence on the record supported appel¬ 
lant’s claim. Section 9 of the Act provides that, if any party to a proceeding 
offers to be hound by any special oath under section 8, if such oath be made 
by the other party, the Court may ask such other party or cause him to be 
asked if he will make the oath. If such other party agrees to make the oath, 
the oath may be administered to him (section 10). The evidence so given shall, 
as against the party who offered to be bound by the oath, be eonelu$ive proof 
of the matter stated (section 11). Finally, if tlie party refuses to make the 
oath, the Court shall record as part of the proceedings the nature of the oath, 
and the fact of refusal with reasons for such refusal (section 12). 

It will he seen from these sections that, while a party, who makes an oath 
as prescribed by his adversary, confers by so doing on his statement the charac¬ 
ter of conclusive proof, his mere refusal to make the oath does not, under the 
terms of the Act, justify any legal presumption against him. The refusal is to 
be considered apparently as a piece 'of conduct—evidence in the case, to be 
judged of along with other evidence. Of course where, as in the case reported' 
in Jsaeh Meak v. Kalaram Chmider Naw, 2 C. L. B., 476, there is no such other 
evidence, the refusal by itself may justify the Court in presuming that his case 
was false. But where, as in the present case, there is abundant evidence all 
in favour of the party refusing to make the oath, the mere refusal will not 
necessarily constitute a sufficient Veason to sot aside that evidence. As ruled 
in Muhammad Zahur v. Chfda Lai, I. L. B., 14 All.. 141, following in this 
respect an earlier ruling in Tasudeva v. Afaratna Pai, 1. L. B., 2 Mad., 356, the 
Oaths Act does not constrain the Court to pass a decision in favour of a parti¬ 
cular party. This is the case, even if the party make the oath prescribed. 
His statement ot» such oath will, of course, bind the other party pro 
tanto, but it does not prevent the Court. from exercising its mind 
judicially in deciding the whole case. A party may well refuse to take the 
oath prescribed for other reasons than his consciousness that his case is 
[ 686 ] false. He muy, as a respectable man, dislike the odium of winning his 
case on the strength of the oath ordeal, instead of on the strength of his 
evidence. This seems to have been the case with the present appellant. -If 
the whole evidence was in his favour, he might very well refuse to take the 
ordeal. The proceedings in the District Court do not even show clearly that 
apfiellant was not, like the respondent, ready to stake the case on his adversary’s 
oath. On the whole, we feel satisfied that the District Judge was bound, 
under the circumstances, to dispose of the case solely on the evidence before 
him, irrespective of the oath incident. We accordingly reverse the decree and 
restore the decree of the Court of First Instance. All costs on respondent. 

. .. . . . . . , Decree reoeiraed. 


ROXEB. 

t 8 m, however, (1911) 10 l.C , (479 Nagpur); also (1B07) 81*Mad., 1; (1907). 8 M.L.T.. S97.] 
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APPELLATE CIVIL. 

The 3rd Mateh, 1897.' 

Present: 

Sir C. F. Farran, Kt., Chief J*asTicF., anp Mb. Justice Tyabji. 

Bamohandra Vithuram..’..(Original Plaintiff) Appellant 

vet sus 

Jairam and otliere.(Original Dafeudauta) Bespondents. 

Mortgage — Mortgage-debt payable, by instalments -Money decree obtained by 
mortgagee for two instalments — Execution -Sale of mortgaged property in 
execution of money decree for such instalments without notice by mortgagee 

of lien for future instalments —Property scU free of incumbrances — 

Oivil Procedure Code (Act XIV of 1882). Secs. 237 and 287. 

The ofiaot of aeoliouti 5J37 and ‘2'<7 of lli" Civil Hr 'coJuro Codo I.Aot XIV of 1882) plainly 
is to impose a duty a>< the person applying tor oxecution to di.solose lo the Court his own lien 
(which he rauet know of) m his application for sale and on tbu Court the dutv of specifying 
the same in the proclamation 

Where, therefore, in execution of a simple money derru'' obtained for some of tho instal¬ 
ments due on his mortgage-bond a mortgag-'c brought to sale the property which he held in 
mortgage, but in his application lor cxeculiion did not mention bis lien on the propcrt 3 ' 
for the insbalmeiils that were still to tali due. 

Z/eld, that the purchaser, if h.i .suppo.sed tRat ho wts piu’oh-tsing the lull proprietary 
title, purchased the property Iroc of the mortgagee’s hen. 

Agvfchand v. Rdkhmi, 1. L. R,, 12 Bom , 678; Khciuai vt Liminj.i, I.L.B., 6 Bom., 2 ; 
Sheshgiri v. Salvador Vas. T L.R., b Boin . 5; and DiiondtJ v. Fiaon. !■ B. R., 20 Bom., 290, 
referred to. 

[687] SeCONO appeal from the ilecieion o| Bao Bahadur Chuoiia! .Maneklal, 
Firat Cl<tb3 Subordinate Judge of Dhulia with appullata powers, confirming 
the deorea of Bao Saheh B. T. Kirtanu, Subordinate Judge of Erandol, in the 
Kbandesb District. 

Suit by a mortgagee to recover inetiimcuts remaining duo on biu mortgage. 

On the 25th .April 1885, the father of defendants Kus. 1 and *2 mort- 
gaged the property in qaeation to the plaintiff or Ks. 1,000 vvhich was to be 
repayable in five instalments. 

The first inslalment was paid by a bond uxoouted to the plaintiff by his 
debtors. After tbu second and third instalments foil due the plaintiff' brought a 
suit for their amount, asking in his plaint' that the propuity should continue 
liable for the instalments that were still to fall due. The Court, however, 
passed a simple money decree in his favour for the amount sued for. 

Having obtained this decree the plaintiff applied for exectition by sale of 
the mortgaged property. In his application liean''.deuo mention of his lien 
upon it for the fourth and fifth instalments of his dent. Tlie execution sale took 
place, and the right, title and interest of defendants Nos. 1 and 2 was sold to 
one Dodhu, whose widow afterwards sold it to defendants Nos. 3 and 4. The 
oertifioate of sale obtained by Dodhu described the subject-matter of the sale 
as the right, title and interest of the defendants Nos. 1 and 2 in tiie property. 

* Second Appeal, No. 806 of 1896. 
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Id 1895 fcbe plaintifi filed this suit to recover the fourth and fifth instal¬ 
ments due under bis mortgage from the defendants Nos. 1 and 2 personally and 
by sale of the mortgaged property in the bands of defendants Nos. 8 and 4. 

Defendants Nos. 1 and 2 admitted the claim. 

Defendants Nos. 3 and 4 contended that the property having been sold in 
execution, and no notice having been thein given by the plaintiff of his mort¬ 
gage, it was sold free of the incumbrance and was no longer liable to the 
plaintiff’s claim. 

The Subordinate Judge passed a personal decree only against defendants 
Nos. 1 and 2 for the fifth instalment, being of opinion that the fourth was 
barred by limitation, having fallen due on [68Bj the 8th November 1N63. He 
dismissed the suit against defendants Nos. 3 and 4, bolding that plaintiff not 
having given notice of bis mortgage at the execution sale the property was free 
of the incumbrance. On appeal the Judge confirmed the decree. 

The plaintiff preferred a second appeal. 

Baianjt R. Desai, for the Appellant (Plaintiff ):—The lower Court was 
wrong in holding that the mortgaged land was no longer liable, because at the 
auction sale we did not notify our lien in respect of future instalments. No 
such duty is imposed upon us by the Civil Procedure Code (Act XIY of 1882) 
—Dhondo v. liaoji, I. L. B., 20 Bom. 290. The mortgage was registered and 
all subsequent purchasers took the property with notice of the mortgage and, 
therefore, of the unpaid instalments. 

The Judge erred in not allowing us to recover both the instalments. They 
were a charge on the land. Article 132, Schedule II, of the Limitation Act 
applies, and the whole of our claim was in time —Lallubhai v. Naran, I. L. R., 
6 Bom., 719. 

Sadashiv B. Bakhle, for Respondents (Defendants):—The point of limita¬ 
tion depends upon the vidw which would be taken as to whether the land 
continued to he charged. If it is not, the limitation would not be twelve years 
under article 132, but six years. Article 132 applies only when money is 
sought to be recovered out of the property charged with it— Bamdin v. Kalka 
Pershad, L. B., 12 I. App., l2; Kameswar v. Rajkumari litUtun Koer, 
L. B., 19 1. App., 234. 

The plaintiff cannot recover the money out of the land by reason 
pf his failure to notify his lien on the property when he brought it to sale in 
execution of his qwn decree. The ruling in Dhondo v. Raoji, I. L. B., 
20 Bom., *^90, can be distinguished. There it seems it was conceded that if the 
sale had been in oxecution of a decree on the mortgage, the decision would 
have been otherwise. Hera the sale was in execution of plaintiff’s own decree 
on the mortgage for two previous instalments. Under section 287 of 
the Civil Procedure Code the plaintiff was bound to specify the incum- [689] 
hranoe to which the property was subject if he knew of it. Much more was his 
duty to do BO when he brought the property to sale for pare of his mortgage- 
debt— Tmnappa v. Murugappa, I. L.B., 7 Mad., 107; Agarehand v. Bakhma, 
I. L. B., 12 Bom.*, 678. Owing to the plaintiff’s omiseion to disclose his lien 
at the execution sale he is now estopped from claiming out of the mortgaged 
property. At the sale both the interest of the mortgagor and mortgagee passed 
to us— Khevraj v. Lingaya, I. L.,B., 5 Bom., 2; Sheshgiri v. Salvitdor Va$, 
I. L. B., 5 Bom., 5. r 

If the plaintiff intended to sell only a limited interest in the property he 
should have stated it, and not having done so we purchased the whole interest 
not subject to any future instalments. We paid fhll value for the purchase as 
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fonnd by fche Judge. We would not have done eo if we had known that the 
property was subject to any charges. , 

Batanji B. Demit in reply:—The -Judge bad not found expressly as to 
whether the aoction^purohaser was led to pay a full' value in consequence of 
our omission to proclaim our lien. Nor is it a fact that full value was 
paid, for though originally the property was sold for Bs. 300, it was immediately 
afterwards mortgaged for Bs. 1,000. The value, therefore, must be more 
than Bs. 300. * 

Farran, C. J. ;—This appeal raises a question upon which the rulings of 
our Court do not appear to he altogether consistent, On the 25th April 1885, 
.Jairam, the father of Shamji (defendant Nu. 1), and the defendant No. 2, 
Gangaram, by a registered deed mortgaged uertain property to the plaintiff to 
secure payment ol the sum of Bs. 1,000 payable by five instalments. For the 
first inbtalment the plaintiff accepted a bond f’-om his debtors. After the 
second and third instalments fell due he filed a suit to recover their amount, 
asking by bis plaint that the mortgaged propert y should continue liable for 
the instalments that were still to fall due. The Court, however, passed a simple 
money decree in his favour, considering, it must be presumed, that the plaintiff 
by a properly framed application could work out the decree in the manner 
which be desired if execution. . 

[690] The plaintiff applied (Exhibit 16) for execution ot the decree by sale 
of the property which he held in mortgage, but did not tiiaroiu mention his 
lien on the property for the fourth and fifth instalments. The right, title and 
interest of the defendants in the property in question was accordingly put up 
for sale and purchased by one Dodhu for Bs. iiOO. Dudhu’s widow subsequently 
sold the property to the defendants Nos. 3 and 4. The certificate of sale 
(Exhibit 12) described the subject-matter of the sale as the right, .title and 
interest of the defendants in the property. 

The lower Court have found that Bs. 300 was the full value of the pro¬ 
perty, as the plaintiff to whom it had originally belonged had sold it for that 
sum to Jairam tiuff Gangaram. This does not appear to us to ho a satisfactory 
mode of ascertaining its value. The plaintiff advanced Bs. 1,000 on the 
security of the property, which points to its value as being, at the date of the 
mortgage, considerably more than Bs. 300. The basis which the lower Courts 
adopted to ascertain the value of the property at the date of the Court's sale, 
seems to us to be mere guess work, and if it was of importance to ascertain 
the value, was not one which should have been so readily ai^umed. 

The plaintiff in 1895 filed.the present suit to recover the fourth and fifth 
instalments due under his mortgage from the defendants Nos. 1 and 2 person¬ 
ally and by the sale ot the mortgaged premises in the bauds of the defendants 
Nos. 3 and 4. This claim as against defendants Nos. 3 and 4 has been disallowed 
in both the lower Courts, but a personal decree has been passed against 
defendants Nos. 1 and 2 for the fifth instalment only, the appellate Court 
bolding that the claim for the fourth instalment was barred by limitation. The 
latter ruling is plainly correct under the decision ot the Privy Council in 
Bamdin v. Kalka Pershad, L. B., 12 Ind. App., 12. and Kameawaf v. Bajkumari, 
L. B., 19 Ind. App., 234. The fourth instalment b.icame due on the 8th 
November 1888. while the suit was not brought until 1895, more than six 
years after that date. 

As to the plairtiff's claim against the mortgaged property, it has been 
held by the Lower Appellate Court ^hat, inasmuch as the plaiulifi had in his 
previous suit asked for a declaration of his [691] lien for the remaining 
iustalments, which prayer th^Court did not grant, he was bound to notify his 


1006 



IJLR. 82 Bom. W8 uamchandba vithubam «. jaibam ^eo. 11897] 

Hen in the exeontion prooeedings, eepeoially when he saw that the purohasar 
was paying the fall value of the property. 

In Dhondo v. Bac^i, I. L. B., 20 Bom., 290, it was held that when the 
holder of a registered mortgage, having obtained a money decree upon a 
separate claim against his mortgagor, without notifying his lien put up the 
mortgaged premises for sale, and the same were purchased by a third person 
without notice of the plaintiff's mortgage, the mortgagee could still, except in 
the ease of a fraudulent concealment, enforce his mortgage against the property 
in the hands of the bond fide purchaser without notice. The decision is based 
upon the theory that the purchaser had notice of the mortgage by reason of 
its being registered, and professes to follow the rulings in P. J., 1877, p. 4 
{Motiram v. Hart) and P. J., 1877, p. 83 (Nanabhat v. Lakshman). In these 
oases the sales took place under the old Civil Procedure Coda of 1859. The 
present Code, section 237, contains the following provision :— 

“ Whenever an application is made for the attachment of any immoveable 
property belonging to the judgment-debtor, it shall contain " * a 

specification of the judgiuent-debtor’s interest therein to the best of the belief 
of the applicant, and so far as he has been able to ascertain the same.” 

This the applicant is to verify. Section 287 provides that on a sale by 
the Court of immoveable property by auction, the proclamation shall specify 
any incumbrance to which the property is liable. The effect of these two 
sections plainly is to impose a duty on the applicant to disclose to the Court 
his own lien (which be must know of) in his application for sale, and on the 
Court the duty of specifying the same in the proclamation. This was pointed 
out in the judgment in Tinnappa v. Murugappa, I. L. fi., 7 Mad., 107. The old 
Code did not expressly impose any such obligation on the judgment>creditor. 
It may, therefore, be doubted whether the decisions above quoted from the 
F. J. -of 1877, really support the decision in Dhondo v. Baoji, and whether the 
distinction drawn between the latter case and Agarchand v. Bakhma, I. L. B., 
12 Bom., 678, is [692] not too fine. If an oxecution-oreditor refrains from in 
any manner notifying that ho holds a lien over the property which be brings to 
sale, it matters little to the purchaser, who does not know of the lien, what 
the motives of the execution-creditor are in refraining to notify that which he 
is bound in law to disclose. Fraud is not a necessary ingredient in raising an 
estoppel. It is not, however, necessary for us to do more than express our 
doubt as to the soundness of the distinction between the two oases, for it is 
admitted in Dhonfio v. Baoji (supra), that the ruling does not apply to a decree 
obtained on a mortgage. Upon a Court’s sale held at the instance of a 
mortgagee under a decree upon his mortgage, it has been held that both the 
interest of the mortgagor and of the mortgagee passes, though the right, title 
and interest of the mortgagor only is ostensibly sold— Kkevraj v. Lingaya, 
I. L. B., 5 Bom., 2, and Sheskgiri v. Salvador Vas, I. L. B, 5 Bom., 5. This 
is of course only when the sale is not expressly limited to the leaser interest. 

In the present case, it is not expressly found by the appellate Court that 
the purchaser Dodhu supposed that he was purchasing the full proprietary title 
in the property which he bought at the Court sale, but there is a finding to that 
effedt by the Court of First Instance, and the appellate Court does not dissent 
from that view and, we think, intends to adopt it. If that be so, we think that 
under the ruling in Agarahand v. Bakhma (supra) as well as under the decisions 
above quoted from the 5th Yol. of the Bombay Series *of the I. L, Beports, the 
decree of the Lower Appellate Court is cojrrect. The purchaser, if he knew of 
the mortgage, was entitled to assume, unless notified to the contrary, that the 
plaintiff was selling the whole interest in the 'inortgaged property, and if he 
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did not know of the naortgage, that the plaintiff at all events had no lien 
over the Property which he was bringiqg to sale, and was not, under the 
provisions of the prenent Oode, bound to search the register to ascertain 
whether the plaintiff held a lien over the property oV not. Decree confinned 
with costs. * 

-- Decree confirmed with coMte. 

NOTES 

I See also (1898) 98 Bom.. 119 ; (1911) li^otn. L R., 254 ; (1909) 11.O.. 962 (Sindh).] 


[698] ORIGINAL CIVIL. 

FULL BENCH. 

^ The 4th March, Ibfib. 

Present: 

Sir C. F. F.\rhan. Kt., Chief Justice, Mr. Justice Candy, and 

.Mr. Justice B. Tyabji 


Heera Neraa and others.Plaintiffs 

vnsnu 

Pestouji Duss.ibho^ and anotl*er.Defendant’s.'' 


Civil Proeeiun- Code (Act XIV of Seas, A, ilSfi -SeUlement of decree 

without sanction hy yiving promissory note payable ou demand—Note 
renewed from time to time - Suit on note —Note void under aeotton. 

On the 4th Becembor 1SH9, the plaintiffs nbtaiaed a decree against the defendants fur 
Rb. 941. Th" decree was made payable in eight days, i.e., on or before the I2lb December 
1889. On the 9tb Deeomber 1839, i.e., before the decree was capable of execution, it was 
settled by the defendants' p.aying Rs. GOO in ca.ah and passing a prxmisscry note for Rs. 341 
payable oti demand and carrying interest at 3 per cent, per mensem The decree was s.atis- 
fied and handed over to defendants, and plaintiffs also endorsed the summons to that effect. 
That compromise was not sanctioned by the Court. 

Ou the 9tb November 1892, andTagain un the 4tti November 1895. the plaintiffs made 
up their account with defendants and obtained new promissory notes from them or the 
amount found due in renewal of the note passed ui 1889. The prcsi'int suit was brought ou 
the note passed on the 4th November 1895, which was for Rs. 815, and carried interest at 3 
per cent, per mensem. * 

Deld that the note sued un lell within the purview of soutiuii 257A of t'ae Civil Proce¬ 
dure Code (Aot XIV of 1882) and was void and unenforceable under the provisions of that 
section. • 

The consideration for the note given in 1889 was che agreement of the plaintiffs to accept 
it in satisfaction of the decretal balance due to them. If that agreement was void the note 
given lor the void consideration was void also. The note w,is not, in fact, the agreement, 
but was given in performance of the agreement. 

OaBB Btabed for the opinion of the High Court under seotion 69 of the Preei- 
denoy Small Cause Courts Aot, XV of 1882, by C. W. Chitty, Chief Judge:— 

• Small Cause^ourt Refertnce, No. 19624 of 1897. 
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“ This was a suit brougbii by the plaintiffs to reoover asum of Bs. 1,118*1-7 
representing the prineipal moneys ,and interest due on a promissory note for 
Bs. 815, dated the Itb November 1895, and executed by both the defendants. 

[•Ml* a. The facts of the case which are not in dispute, together with 
the reasons for my decision, are fully set out in my judgment, a copy of which 
is annexed, and to which for brevity’s sake I crave leave to refer. 

“ The following is the statement of facts referred to ;— 

” lo 1889 the present plaintiff and one Lnokna Sada, now deceased, filed a suit 
(No. 24103 of 1889) against the present defendants for Rs. 831-6>4. 

" That suit was based on two promissory notes for Bs. 100 each, the balance of the claim 
being for interest. The defendants were served bat did not appear, and on the 4th December 
1869, the plaintiffs in that suit obtained a decree against both the defendants for the full 
amount and the Court oosts, and for a farther snm of Bs. 61, professional costs against the 
first defendant. 

“The decree was made payable by the first defendant in eight days, i.e., on or before the 
12tb December 1889, and oxocntion was stayed against the second defendant for one month, 
with liberty to him to come in and apply for instalments. 

“On the 9th December 1889, i.e., before the decree was capable of execution, it was 
settled by both the defendants by a payment of Bs. 600 in cash and the pasaing of a promissory 
note for Bs. 3il payable on demand and carrying interest at 3 per cent, per mensem. The 
decree was satisfied and handed over to the defendants, and plaintiffs also made an endorse¬ 
ment on the defendants' summons to the same effect. That compromise was not sanctioned 
by the Court. 

“ On the 9th November 1892, shortly before the promissory note for Rs. 341 would 
become barred by limitation, the plaintiffs made up their account with the defendants and 
obtained from them a promissory note fosiBs. 625 in renewal of the former note for Bs. 341 
with interest at per cent, per mensem in addition ; that note also bore interest at 8 par 
oent. .per mensem. On the 4th November 1895, a similar prooednre was adopted, and the 
promiesorv note in question in this suit was passed for Bs. 815, the rate of interest the 
same. 

“The sole question in this suit is whether this promissory note is not void and unen¬ 
forceable by reason of the provisions o( section 257 A of the Code of Civil Pvooedare. 

** 3. I came to tVie oonolusion, though not without doubt, that the pro¬ 
missory note was governed by the provisions of section 257A of the Code of 
Civil Procedure. As to the interpretation of that section, 1 considered myself 
bound by authority, and dismissed the suit, and oertified Bs. 51 professional 
oosts of the defendants’ oounael, making my judgment contingent on the 
opinion of the High Court. If that decision is wrong, there [698] would be 
a verdict for the .plaintiffs for the full amount claimed and costs, and Bs. 51 
professional oosts. 

“ 4. The questions for their Lordships' consideration are: 

“ (i) Whether the promissory 'note in question falls within the purview of 
section 257A of the Code of Civil Procedure ? 

" (ii) If it does, whether it is void and unenforceable by reason of the pro- 
visione of that section ? 

' " 5. The plaintiffs have deposited in Court Be. 51 for the profeesional 
costs and Bs. 50 to meet the oosts of reference. 

"6 I may add that, since my judgment was delivered, the December 
number of the Bombay Law Boporta has been publtshed, at p. 819 of which 
are some remarks of their Lordships on (be section in question, which seem to 
support the view that the interpretation of its provisions may have to be revised 
by a FaU Bench, See Enthna v. Vanudev (I. L. B., 21 Bom., 808).'* 
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Lang (Advocate General) for Plaintiffs;—Section 257A of the Civil Pro¬ 
cedure Code (Act XIV of 1882) only applies to applications to execute the 
decree and does not apply to oonapromises—v. Annai, I. L. B.. 17 Mad., 
382; Sellamauyan v. Muthan, 1. L, B.. 12 Mad.,*61; Eamghulam v. Janki 
Bai, I. L. B., 7 All., 124 ; Hc^i Abdul Bahiman v. Khoja Khhhi Arulh, 1. L. B., 
11 Bom., 6. * 

This is not an agreement for satisfaction of a judgment-debt. It is itself 
the satisfaction of the debt. The judgment-debt is gone— Madhavrav v Chilu, 
P. J., 1881, p. 315; Oanesh v. Abdullaleg, 1. L. B., 8 Bom., 53H ; Davlatstng 
V. Pandu, 1. L. B., 9 Bom., 176; Vifhnu v. Hur Palel, I. L. B.. 12 Bora., 499; 
Swamirao v. Kashinath, I. L. B., 15 Bom., 419; Dank of Bengal v. lyabhoy 
Oangji, I. L. B., 16 Bom., 618 ; Krishna v. Vasudev, I. L. E., 21 Bom., 808 ; Dan 
Bahadur v. Anandt Prasad, 1. L. B., 18 All., 435; Dalu v. Palakdhari, I. L. E., 
18 All., 479. It is an agreement in satisfaction of the judgment-debt and not for 
the satisfaction of such debt. The latter contemplates a further transaction. 

[696] He relied on Hukum Chandv. Taharunnessa Bibi, 1. L. B., 16 Cal., 
504 ; Jhabar v. Modan Sonahar, I. L. B., 11 Cal., 671; Gunamnni v. Prankishori, 
6 Beng. L. E., (F.B.), 223 ; Thakoor Dyal v. Sarju, 1. L. B.. 20 Cal., 22. 

Soott, for Defendants, cited Dym v. Campbell, 25 L. .1. (Q.B.), 277 ; Wallis 
V. Liitell, II C. B. (n.S.), 369; Bhnk of Bengal v. Vyabhoy Gangji, 1. L. B., 16 
Bom., 618 at p. 625. The oases of Bamghulam v. Janki Bai, I. L. B., 7 All., 
124 ; and Gunamani v. Prankishori, b Beng. L. B. (F.B.), 223, are cases on old 
section 258, See Haji Abdul v. Khoja Khaki, 1. L. B., 11 Bom., 6 at p. 35. 
The scheme of the Code cannot override the plain words of the sections. 

Farran, C.J.:— The first question which we have to consider upon this 
reference is that suggested by the argument of the Advocate General, vis., 
whether the promissory note for Bs. 341 payable on demand with interest at 3 
per cent, per mensem which the plaintiffs make the Jbasis of their claim is an 
agreement for the satisfaction of the judgment-debt due to the plaintiffs within 
the meaning of section 257A of the Civil Procedure Code (Act XIV of 1882). 
This is not an exact way of stating what is the true question, but it sufficiently 
explains, I think, the contention of the Advocate General. 

On the 9th December 1889, the plaintiffs held a decree against the defend¬ 
ants for Bs. 934-8-0, and Ks. 6-8-0 were payable to them for expenses in 
connection with the decree, making a total of Bs. 941. The parties met 
together. The defendants paid Bs. 600 in cash, and for the balance agreed to 
give the plaintiffs their promissory note for Bs. 341 paryable with interest. 
That indisputably was an agreement for the satisiaction of the decree, and, if 
the contention of the defendants on the main point is correct, it was a void 
agreement. In pursuance of that agreement, ex hypothesi void, the defendants 
gave their promissory note to the plaintiffs and the plaintiffs thereupon treat¬ 
ed the decree as satisfied, handed it over to the defendants, and endorsed the 
summons to that effect. The consideration for the promissory note was the 
agreement of the plaintiffs to accept it in satisfaction [697] of the decree. The 
plaintiffs have performed their part of the agreement, but none the leas on that 
account is the consideration for themote the agreement o7 the plaintiffs tp 
accept it in satisfaction of the decretal balance, a*nc if that agreement is void, 
the promissory note given fora void consideration is itself void. This is, how¬ 
ever, merely a verbal disquisition in answer to a verbal argument. Every 
adjustment of a decreS presupposes an agreement to adjust it, and if the agree¬ 
ment to adjust the decree is voidk the adjustment, in so far as it is executory 
on either side, cannot be enforced, I can see no essential difference between 
an agreement for the satislaetion of a judgment-debt and an agreement in 
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satisfaction of the same. In numerous oases decided upon the section, the 
agreements ruled to be void were similar to the agreement in the present case, 
and this objection was never suggested. The concluding clause of the section 
makes the matter, I think, quite clear. In this view it is unnecessary to 
consider the argument of Mr. Scott, that the agreement was also an agreement 
to give time for the satisfaction of the'judgment-debt. The promissory note 
was not, in fact, the agreement, but was given in pursuance of the agreement. 

t 

Upon the main question discussed 1 am of opinion that the previous rulings 
of this Court upon the effect of section 257A are correct and should be followed. 
1 wish to express my full concurrence in the view forcibly expressed by the learned 
Chief Justice of Allahabad in the following passage: “ Where the Legislatura 

has thought fit to declare an agreement void, unless the liegislature expressly 
limits the application of its enactment. Courts are bound to give effect to it. 
There is no such limitation to be found in section 257 A ”— Dan Bahadur Singh 
V. Anandi Prasad, 1. L. B., IH All., 435 at p. 436. After considering the reason 
relied upon in the decision of the Calcutta and Madras High Courts for limit¬ 
ing the operation of section 257A to the Courts executing the decree 1 have 
come to the conclusion that it is not entitled to the weight which the learned 
Judges who took part in those decisions attribute to it. The Legislature 
evidently, I think, judging from the section which they framed, considered that 
the power of executing a l 698] decree placed the holder of it in a position to 
exercise undue pressure over the judgment-debtor and enabled him to obtain 
terms too favourable to himself from the latter, whose interests needed protection 
at the hands of the Court which passed the decree. Therefore, it was resolved 
to enact the law now contained in section 257A of the Civil Procedure Code 
(Act XIV of 1882). The question would naturally then present itself: In what 
enactment should such a provision of law find place? Not, I think, in the 
Code of substantive law relating to contracts. That Code deals generally with 
void agreements, but a provision that a particular agreement shall be void unless 
approved by a Court would naturally find its place in an enactment prescrib¬ 
ing the procedure of the Court rather than in an Act dealing ..with general 
principles. At all events, it is not, I think, out of place in such an enactment. 
The argument based upon its position in a Procedure Code has, therefore, 
I think no substantial force. Mr. Scott put the case concisely when he said; 
In determining the meaning of a legislative enactment " you cannot let the 
scheme of the Code outweigh the expressed will of the Legislature.” When 
considering the meaning of the language of section 257A it is not, I think, out 
of place to contrast it with the language of the succeeding section. " An adjust¬ 
ment of a decree not certified to the Court shall not be recognised as an 
adjustment by a Court executing the decree ” (section 258). " Every agreement 
for the satisfaction of a judgment-debt ” (which provides better terms for the 
decree-holder than the decree gives hkn) " shall be void unless it is made with 
the sanction of the Court which passed such decree *’ (section 257A). In insti¬ 
tuting this contrast I do so with the recollection of the oircumstances under 
which the langu^,ge of section 258 was varied. It does not, in my opinion, 
detract from the force of the comparison.* It is impossible, I think, to conceive 
that the Legislature intended to express the same meaning by such entirely 
different language. In short, if the section in question were found in an 
enactment other than a Procedure Code, it would be impossible, I think, to 
contend that it had the limited application ascribed to It by the Calcutta and 
Madras High Courts. Its position in a Procedure Code and in a chapter of 
that Code which is headed " of the execution of decrees ” does [6993 in 
my opinion, alter its meaning. If the language was ambiguous it would be 
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permigaible to resort to these aids to interpretation, but not, I think, when the 
language is plain. The Legislature, for reasons which seemed to it to be good, 
has declared that such agreements shall be void unless sanctioned by the proper 
Oourt. It is, I conceive, the duty of the Courts to give effect to that clearly 
expressed declaration, and not to explain it away. • 

I may add that the facts of this case show the undue advantage which 
grasping decree-holders would be in a position to obtain from their judgment- 
debtors in the absence of the provision which has been referred for our con¬ 
struction. It would be of little advantage to the latter to be protected from the 
Courts executing the decree against them if their judgment-creditors could 
obtain the full fruits of their undue pressure by regular suit. 

We answer both questions in the affirmative. Costs costs in the case. 

Candy, J. :~If the first question is answered in the affirmative, then in 
my opinion the second question must also be answered in the affirmative. 

On the second question I have but little to add to the remarks of the 
learned Chief Justice. 

No doubt the arguments used by MahmooD, J., in Bamghidamy. Janki Bat, 

I. L. B., 7 AIL, at pp. 127 to 134; bi Garth, C. J., and Ghose, J., in Jhabar v. 
Modan Sonahant 1. L. B., 11 Cal., at p. 672 ; by PlilNSKP and Ghoee, JJ., in 
Hukum Chand v. Taharunnessa'Btbi, I. L. B., 16 Cal., at pp 507, 508, and by 
MUTTUSAMI Atyah and BEST, JJ., m Juji v. Annai, 1. L. B., 17 Mad., at p. 383, 
deserve the fullest consideration ; but 1 agree with the learned Chief Justice at 
Allahabad (1. L. B., 18 All., at p. 436), that where the Legislature has thought 
right to declare an agreement void, unless the Legislature limits tiio application 
of its enactment, Courts are bound to give effect to it. There is no such limit¬ 
ation to be found in section 257 A. Cases may occur whore a merciful judg¬ 
ment-creditor may give time for the satisiaction of a judgment-debt by taking 
an instalment bond from his judgmeut-debtor and speking no [700] advantage 
to himself. On the other hand, cases may occur where the judgment-creditor 
armed with the decree may extort a bond from Ins judgment-debtor with 
onerous conditions. The Legislature must bo taken to 'nave bad regard to these 
oonsideratio'ns when enacting the plain provisions of section 257 A. It was open 
to the Ljgislature in 1868 to amend suction 257A just as it amended section 256- 
It did not do so, and, therefore, we are bound by the plain words of the law. 

As to the first question, it seems to me, on a comparison of the language of 
sections 257A and 258, that whereas an adjustment of a decree under section 
257A may also fall within the terms of suction 258, (in adjustment under 
section 258 cannot fall within the terms of section 257 A unless it is an agreement 
which gives time for the satisfaction of thu decree, or unless it provides for pay¬ 
ment of something in exe -ution of the docretal debt. To the argument of the • 
learned Advocate-Gen oral, that the bond in the present suit is an adjustment of 
the decree under section 258, there is ap obvious answ'ur. Granted, but it also 
falls within the terms ot section 257 A. If so, the agreement is void. Not 
only are the requisites laid down in section 257 A, and the effect of the absence 
of the requisites, difirerent, but the subject-matter is different. Section 258 
would seem to apply to a satisfaction inpresmti pro tanto of K decree. Illustra¬ 
tions of the section may be gathered from numero'.s reported cases: e g. pay¬ 
ment of money or delivery of grain, cattle or ornaments or such like, the 
decree-holder being satisfied with this compromise in satisfaction pro tanto of 
his decree. All thatf is necessary for such payment or delivery to be recognised 
by the Court executing the decreq is that it must be certified. But section 257 A 
would eeem to apply to an agreement for the satisfaction, in fututo, of a 
judgment-debt: the mond’y is admitted to be due, and the parties agree as to 
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the manner in which the money is to be paid, That agreement is the fonnda* 
tion of a new contract; bat if the agreement gives £ime for the payment of 
what is admitted to be due. or provides for the payment of more than what is 
due under the decree, then so far the consideration fails, for such an agreement 
being void is not capable of being the foundation of any legal right. 

[701] This distinction between the snbjeot-matter of the two sections may 
not have been prominently brought out in some of the reported oases, but that 
it exists seems clear to me on a careful consideration of the language. 

In the present case, the promissory note of 9th December 1869, provided 
for payment of more than what was due under the decree. Therefore it was 
void. I would answer both the questions in the affirmative. 

B. Tyabji. J. :—I concur and have nothing to add. 

Attorneys for the FlaintifiF:—Messrs. Matubhai and Jamietram. 

Attorneys for the Defendant;—Mr. Balkrishna V. N. Kirtikar. 


MOTES. 

[This was followod in (1902) 27 Bom., 96; (1904) F.B., 68 ; see also (1900) 2fi Bom., 
252 ; (1907) 9 Bom. L. B., 295 ; (1903) 28 Bom., 62 ; (1907) 81 Bom., 552 ; (1913) 88 Bom., 
219: 15 Bom. L. B.. 1129. 

It was dissented from in (1903) 25 All., 317; (1908) P.B., 28. 

The C.P.C., 1908,0. 21, r. 2, sub-rulo (3) enacts, “A payment or adjustment which has not 
been certified or recorded as aforesaid shallnot be recognised by any Court executing the decree.'! 

I IS Bom. 7011 
ORIGINAL CIVIL. 


The 12th April, 1898. 
Pbbsemt: 

Mr, Justice Straghby. 


Borabji Cursetji Sett.Plaintiff 

versus 

Rattonji Dossabhoy ^arani.Defendant.” 


Jurtsdietion— Letters Patent, 1865, 01.12—Suit for Land—Foreohsure 
suit—Transfer of Property Act {IV of 1882), See. 85 — 

Parties to suit — Practice — Procedure. 

A suit for foreclosure is not a suit for land within the meaning of clause 12 of the 
Letters Patent, 1865, an^ the High Court of Bombay on its original side has jurisdiction to 
nntertair> such suits, although the property in question is situate outside the town and island 
of Bombay. 

Holkar v. Dadabhai C, Aahburner, 1. L. B., 14 Bom., 858, followed. 

In a suit for foreclosure by a puisne mortgagee, the prior mortgagee should be mndn a 
party to the suit under section 85 of the Transfer of Property Act (IV of 18S2), In a suit 
where a prior mortgagee was not a party, the Court at the hearing of the suit ordered that he 
should then be made a party. 

Mata Dm v. Kae^m Husain, 1. L. B., 13 All. 432, followed. 

Suit for foreclosure. The defendant resided at Salsette, outside the jurisdiction 
of the High Court, and the mortgaged properties were all situate outside the 
jurisdiction. 

[702] There were two mortgages in question, and h,oth were executed in 
Bombay. By the first, dated the 18th September 1894, the defendant mort¬ 
gaged totheplaintiffj^eepropertiessituat^^ in the island of 

* Suit, No. 40 of 1898. ’ ~~ 
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Salsdtite for Bs. 8,750. By sabseguent iadentures, also executed in Bombay, 
the said lands were farther charged with large sums. 

On the 22ad June 1897, the defendant executed in Bombay another mort¬ 
gage of two other properties, also situate at Vesava, and it was provided that 
the whole of the money due to the plaintiff should be repaya.ble to the plaintiff 
on the lat July 1897. One of the' last-mentioned properties was already 
subject to a mortgage in favour of one Jivraj Ludha for Bs. 6,300. Jivraj 
Ludha was not made a party to this suit. The plaintiff was in possession of 
the properties comprised in the mortgage. 

The sum alleged to be due to the plaintiff on foot of the above mortgages 
at date of suit was Bs. 41,286-12-0 with interest from the 17th January 1898. 
The plaintiff prayed for a decree for this amount, and, in default of payment, 
for foreclosure. 

The suit came on for hearing as a short cause. Ou behalf of the defendant 
it was contended (1) that the Court had no jurisdiction, the suit being a " suit 
for land ” situate outside the jurisdiction ; (2) that, having regard to section 86 
of the Transfer of Property Act (IV of 1882), the suit should be dismissed, 
Jivraj Ludha not having been made a party. 

for th^Plaintiff:—The question as to jurisdiction in cases of fore¬ 
closure is concluded by authority —Holkar v. Dadabhai C. Ashburner, I. L. B., 
14 Bom., 353. That was a decree of the Court of Appeal, and it has been 
followed by several unreported cases : Suit No. 114 of 1894 ; Suit No. 371 of 
1894 ; Suit No. 481 of 1897. In Kessowji Damodarv. Khtmji Jairam, Suit No. 
291 of 1893 (unreported),.F abbaN, J., granted foreclosure of land in Zanzibar, 
the defendant residing in Catch ; but the mortgage having been executed ir 
Bombay, a preliminary issue as to jurisdiction was raised in that case and 
decided in the plaintiff's favour on the 19th March 1894. 

As to the question of parties, Jivra] Ludha is no.t a necessary party, as he 
is not a person interested in the mortgaged property. [7033 The property mort¬ 
gaged to the present plaintiff was the equity of redemption in the property on 
which Jivraj Ludha had a mortgage, but Jivraj Ludha was not interested in the 
equity of redemption. Therefore, the rule laid down in section 85 of the Trans¬ 
fer of Property Act does not apply. He cited Fisher on Mortgages, p. 801. 

Branson, for Defendant:—Under the words of clause 12 of the Letters 
Patent, it is clear that this Court has no jurisdiction. A suit for foreclosure is 
a suit for land. It is not a suit in personam. The later decisions in effect 
overrule Paget v. Ede, L. E, 18 Eq., 118: see Heath v. PUgh, 6 Q. B. D., 346, 
at p. 359: Harhek v. Ashberry, 19 Ch. D., 639: Bibee Jaun v. Heerea Mahom- 
med, I Ind. Jur. (JN. s ), 40; breemutty Lalmoney v. Juddoonauth, 1 Ind, Jur. 
(n. S.), 319; In the matter of petition of S. J. Leslie, 9 Beng, L. B., 171; 
Jvggodumba v. Puddomoney, 15 Beng. L. B., 318; breenath v. Caliy Doss, 
I. L. B., 5 Ca).. 82; Land Mortgage Bank v. Sudurvdeen, 1. L. B., 19 Cal., 368; 
Ptem Chand v. Mokhoda, 1. L. B., 17 Cal., 699 ; Jairam v. Atmaram, I. L. E., 4 
Bom., 482; Vithalrao v. Vaghoji, 1. L. B., 17 Bom., 570. 

Further, the suit should be dismissed having regard to section 85 of the 
Transfer of Property Act, inasmuch as Jivraj Ludha has not been made a party. 
See Shephard on the Transfer of Property Act, p, 284; Ghulam Kadir v. 
Mustakim, I. L. B., 18 All., 109; Balmakund v. Sofigctri, I. L. B., 19 All., 379 
at p. 384. , 

Strachey, J.:—This is a suit for foreclosure of certain mortgages of land 
situate at Vesava, outside the local limits of the ordinary original jurisdiction 
of the High Court. The defendant resides at the same place. It is not alleged 
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that he carries on bnsiness or personally works for gain within the local limits. 
All the mortgages were exeonted in Bombay. The plaintiff is in possession of 
the lands comprised in the mortgages. Upon the admission of the plaint, leave 
was granted under clause 10 of the Letters Patent. The suit is a short cause, 
and no written statement has been filei; but Mr. Branson on behalf of the de- 
C704]fendaot contends that the suit is a “suit for land ” situate outside the 
local limits of the Court's original jurisdiction, and that, therefore, the Court 
has, under clause 12, no jurisdiction to jentertain it. 

The question is whether a suit for foreclosure is a “ suit for land ” within 
the meaning of the clause. The expression is a wide one, and, in the absence 
of authority upon the point, I should have had great difficulty in holding that 
it does not include a suit for foreclosure. The High Court of Calcutta has bald, 
upon the construction of the corresponding clause of its Letters Patent, that 
suits .for foreclosure or sale, suits for redemption, suits by a purcbasar for 
specific performance of a contract for sale of land, and, generally, suits for the 
purpose of establishing title to or acquiring possession of or control over land, 
are “ suits for land ”— Land Mortgage Bank v. Sudurudeen Ahmed, I. L, B., 19 
Cal., 358; Kanti Chunder Pal Ghaudhry v. Kissory Mohun Boy, I. L. B., 19 
Cal., 361, note ; In the matter of the petition of Leslie, 9 Beng, L. B., 171; Bibee 
Jaun V. Meerza Mahommed, 1 Ind. Jur. (n. s.*), 40; Sreemutty Lalmoney Douu 
V. Juddoonauth Shaw, 1 Ind, Jur. (n. s.), 319; The Delhi and London Bank v. 
Wordie, 1. L. B., I Gal., 249: Kellie v. Fraaer, I. L. B., 2 Cal., 445; and Sreenath 
Boy V. Gaily Doss Ghose, I. L. B., 5 Cal., 82. But in this Court a more 
restricted meaning of the expression “ suits for land ” has been adopted. In 
Holkar v. Dadabhai Oursetji Ashburner, 1. L B., 14 Bom,, 363, SARGENT, G. J., 
and Scott, J., held that the Court had jurisdiction under clause 12 to try a suit 
for specific performance of an agreement made in Bombay, but relating to land 
situate .outside the original jurisdiction, and to order a mortgage-debt to be 
realized by sale of the land. In that case, as in the present, the defendant did 
not reside or carry on business or personally work for gain in Bombay. The 
judgment cites with approval the decision in Yenkoba B. Rasar v. Bambhaji, 9 
Bom. H. C. Bep., 12, in which Gi^BS and Melvill, JJ., held that a suit for 
the recovery of a mortgage-debt by sale of the mortgaged property was not a 
“ suit for land "within the meaning of section 5 of Act VIII of 1859, the Civil 
Procedure Code then in force, and that a suit for land was a suit which asked 
for delivery of the land to the plaintiff. 

[706] At first J had some doubt whether the decision of Saroeni, C. J., 
and Scott, J., was binding upon me in this oa^e, as that was not a suit for 
foreciosuro. But when the ratio decidendi is examined, I think that it does 
bind me. It proceeds in part upon Paget v. Ede, L. B., 18 £q., 118, which was 
a foreclosure suit, and in effect it holds that, in using the expression " suits 
for land," the framers of clause 12 of the Letters Patent bad in view the 
doctrines of the Court of Chancery in reference to suits relating to land situate 
out of England, and intended to exclude from the Court’s jurisdiction only such 
suits relating to land as, if brought in England, the Courts would have refused 
to entertain on the ground that the land was situate abroad. Now the rule in 
England, as stated in Dioey.’a Oondiot of Laws, is that the Courts have no 
jurisdiction to entertain an action for the determination of the title to, or the 
right to the possession of, land situate out of England, or for the recovery of 
damages for trespass to such land. To this rule there isian exception, namely, 
that the Courts have jurisdiction to entertain an action against a person who 
is in England respecting laud situate out * of England on the ground of a 
contract or an equity between the parties with r^erence to such land. The 


1014 



BAXXONJI DOBBABHOY EABANl 11898* I.L.B. >2 Bom. 706 


prinoiple of the distinofcion is that while the Court will not give judgments 
ooDoeming foreign land which it cannot render ei?eotive, still, where, frona a 
person’s presence in England, the Court has jurisdiction over him, it will, act* 
ing in personam and not in rem, compel him to give* effect to obligations which 
he has incurred with regard to the land. The judgment in Eolkar v. Dadabhai 
Oursetji Ashburner, I. L. R., 14 Bom., 953, applies this distinction to the expres¬ 
sion " suits for land ” in clause 12 of the Letters Patent, and holds that the 
Court has jurisdiction to entertain a suit for specific performance of a contract 
relating to land, or for a sale of mortgaged property, situate outside the local 
limits, on the ground that such suits are among those which a Court of equity 
in England will entertain ; that the High Courts in India have all the powers of 
a Court of equity in England for enforcing their decrees in personam ; and that, 
had it been intended to exclude suits in personam as well as suits in rem from 
the jurisdiction of the High Courts, the framers of the Letters Patent, [706] who 
were presumably English lawyers, would have employed different language. 
The only difference between that case and the present is that there the Court 
was dealing with one kind of suit in personam while I am dealing with another. 
Both suits for specific performance of contracts relating to land and suits for 
foreclosure are given by Mr. Dicey as instances of the action of the Courts in 
England in personam, and the authority cited in connection with foreclosure 
(and assumed to be still good law, notwithstanding the observations in Heath 
V. Pugh, 6 Q. B. D., 345 : affirmed in Pugh v. Heath, 7 App. Cas., 235, on 
which Mr. Branson's argument was largely based), is Paget v. Bde, L. R.. 18 
Eq., 118, on which Sargent, C. J., and Scott, J., rely. In In re Hawthorne, 
23 Oh.D., 743, decided in 1883, two years after Heath v. Pugh, Mr. Justice Kat 
referred to Baget v. Bde as an auhority. I think, therefore, that the decision 
in Hoikarv. Dadabhai Oursetji Ashburner, I. L. B., 14 Bom., 353, governs the 
present case, and 1 need not consider whether, apart from authority, I should 
think it justifiable to import the doctrines of the Court of Chancery regarding 
lend situate out of England into danse 12 of the Lietters Patent, especially in 
cases where the defendant does not reside, though the cause of action wholly 
or in part, arises, within the local limits of the Court's ordinary original 
jurisdiction. If the question were res integira, it would be necessary to consider 
in connection with it not only Heath v. Pugh, but the effect of a foreclosure 
decree under sections 86 and 87 of the Transfer of Property Act, 1882, and 
Nos> 109 and 129 of the fourth Schedule of the Code of Civil Procedure. 
There is a latei' (unreported) decision more directly in point, the case of 
Kessowji Damodar v. Khimji Jairam decided by the present Chief Justice in 
1894. That was a suit tor foreclosure of a mortgage of property situate in 
Zanzibar. The defendant resided and carried on business in Cutch. The mort¬ 
gage wasexecuted in Bombay. A preliminary issue was argued raising the ques¬ 
tion of jurisdiction, and, on the 19th March 1894, Farban, J., held that the 
Court had jurisdiction to entertain the suit, which accordingly was heard 
and decided on the 24th November 1894. Following these decisions, I must 
[707] bold that this is not a " suit for land " within the meaning of clause 12 
of the Letters Fateut, and that I have jurisdiction to eotertajn it. 

• 

Another point raised by Mr. Branson is thkt the plaint shows that one 
of the properties to which the suit relates is subject to a prior mortgage in 
favour of one Jivraj Ludha, and that under section 85 of the Transfer of 
Property Act, 1882, fhe prior mortgagee ought to have been joined as a party 
to the suit. On the other band, Mr. Scott contended that the expression 
in section 66 " the property comprised in a mortgage ” would include an 
equity of redemption, ana that as the first mortgagee had no interest iff 
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the equity of redemption which alone is comprised in the mortgage so far as 
regards the property in question, the section does not apply. The whole 
question was very fully considered by a Full Bench of the Allahabad High 
Court in Mata Din Kcaodhan v. Kazim Husain, I. L. B., 13 All., 433, and 1 
see no reason to dissent from the opinion of the majority that in a suit by a 
puisne mortgagee a prior mortgagee muflt be joined as a party. The question 
then is what should now be done. 1 see no reason why the first mortgagee 
should not now be joined. In Kessowji Damodar v. Khimji, unreported, 
FaRBAN, J., ordered that the assignee of a mortgagee should be made a party, 
after the bearing of the preliminary issue to which I have referred. 1, there¬ 
fore, direct that Jivraj Ludba be now made a party to this suit. 

Attorneys for Plaintiff:—Messrs. Pestonji, Bustim and Kama. 

Attorneys for Defendant:—Messrs. King and Gama. 


NOTES. 

lAf: regards the meaning of ‘suit for land’, see also (1903) 27 Mad., 157 ; (1909) 83 Mad., 
181 (maintenance to be charged on land); (1904) 29 Bom., 249 ; (1006) 11 0. C., 164,3 


[7083 CRIMINAL REFERENCE. 

The 2nd July, 1S96. 

Present: 

Mr. Justice Parsons and Mr. Justice Banadb. 
In re 'Bangu.’^ 


Munioipality —Bombay District Municipal Act {Bom. Act VI of lb78), Seo. 84, 
as amended by Bombay Aol 11 of 1884—Arrears of rent—Penalty in 
addition to arrears^ of rent cannot be imposed.', 

Section 841 of the Bombay District <Muaicipal Act (Bom. Act VI of 1873) allows penal¬ 
ties to be imposed in addition to arrears of cesses or taxes, bat it does not provide for the 
imposition of a penalty in addition to the arrears of rents. 

Reference under section 438 of the Code of Criminal Procedure (Act X of 
1883) by J. F. Muir, District Magistrate of Dharwar. 

The reference was in the following terms :— 

“ I have the honour to enclose proceedings <dn case No. 4 of 1896 of the 
Court of Azam Ramrao Vyasrso Desai, Special Magistrate, Third Class, 
Dharwar Town. 

* Griminal Reference, No. 45 of 1896. 

t Section 84 of Bombay Act V.T of 1873, as amended by Bombay Act II of 1884, 
provides as follows:— 

“ Every prosecution under this Act or under the bye-laws made in acoordanoe with the 
provisions of this Act may be instituted before any Magistrate whether the said Magistrate 
may be a Municipal^Commissioner or not, 

and every fine or penalty imposed under or by virtue of this Act or any bye-law mode in 
pursuance thereof, 

as also, upon information laid by order of the'Municipality, all arrears of -oesses or 
other taxes and suoh penalties, in addition to the said arrears, mot exceeding in any case 
one^fourth of the amount of the said arrears, as shall be adjndged by the said I^istrate, 

and all arrears of stallage and other rents and foes and all expenses, 

may be recovered by a summary proceeding befbre 8uq|i Magistrate In the manner pro¬ 
vided by the Code of Criminal Procedure. 
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“ 2. In this case the Ma^igtrate proceeded against the aoonsed for default 
in paying within the specified time Bs. l|12-0 charged as rent by the Dharwar 
Municipality for a shop in the market. 

.“3. The Magistrate ordered the rent (Bs. *1-12-0) and a penalty of 
annas 4 to he recovered from the accused. 

“ 4. The rent and the penalty have been paid. 

[700] “ 6 . I called for the papers on a scrutiny of criminal return No. IV. 

“ 6. On going through the papers f am of opinion that the rent charged by 
the municipality comes under the word ‘ rents ’ in clause 4 of section 84, Bom¬ 
bay District Municipal Act (VI of 1873). No provision for penalty for non¬ 
payment of these rents is attached thereto. The penalty inflicted appears thus 
to me to be illegal. 

" 7. I recommend that the order of the Magistrate, so far as it relates to 
the levy of the penalty, be quashed and the amount ordered to be refunded." 

The reference came on for final hearing ard disposal before a Division 
Bench (PaBSONS and Banade, .TJ.). 

There was no appearance for the Accused or for the Municipality. 

Per Curiam :—Section 84 of the Bombay District Municipal Act allows 
penalties to be im^sed in additioa to the arrears of cesses or other taxes, but 
it does not provide for the imposition of a penalty in addition to the arrears of 
rent. We, therefore, reverse so much of the Magistrate’s order as imposes a 
penalty of annas four. 

Order varied. 


[ SS Bom. 709 ] 

OBIMINAL BEFBBENOE. 


The 23rd July, 1896. 

Present: 

Mr. Justice Parsons and Mr. Justice Banade. 


In re Jagu Santram.'* 

Municipality—Bombay District Municipal Act {Bom. Act VI of 1873), 

Sec, 64 +—Contract to collect a tax levied by a Municipality—Money 
due under such contract not recoverable under the section. 

A petsoQ who had obtained a contract to collect a certain tax imposed by a Distriot 
Mnnioipality having failed to pay over the money duo under the contract at the stipulated 
time was convicted by a Magistrate under section 84 of the Bombay District Municipal Act 
(Bom. Act VI of 1878) and ordered to pay it to the municipality with interest, and also to. 
pay a fine, and Court-fee charges. 

Held, reversing the order, that the section did not apply. 

[710] BbfeREMCB uq^er section 438 of the Code of Criminal Procedure 

(Act X of 1882) by H. T. Ommanney, District Magistrate, Poona, 

— - •___ - - » ’ --- - -- 

* Criminal Beferenue, No. 69 of 1896. 

* t See ante p. 708. 
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The reference was in the following terms 

" There is a bye-law of the Jejuni Municipality directing the leyy of 6 pies 
on every sheep killed. Instead of collecting this tax directly through paid 
servants the municipality gave a contract of it to accused No. 1, Jagu, for 
Bs. 130 for the year 1R95-96. The amount was to be paid, under the contract, in 
three instalments of Bs. 44, 43 and 48 on prescribed dates, and it was agreed 
also that .lagu should pay interest on overdue instalments. He failed to pay 
on the settled date (2dth November 1895) the second instalment of Bs. 43. 
The municipality, therefore, sent him to the Third Class Magistrate of taluka 
Purandhar for recovery of the amount of Bs. 43 together with interest due. 

" The Third Glass Magistrate oonviobed Jagu on the 20th March 1896, 
and passed the following order:— 

“ I, therefore, order that the accused should pay the amount as follows:— 


Principal (arrears) 
Interest 

Court-fee expenses 
Fine ... 


Ra. a. p. 
... 43 0 0 

... 6 7 3 

... 10 0 

... 0 IS 0 


Total ... 51 3 2 


under section 84 of the Municipal Act of 1873. 

" The conviction and sentence appear to the District Magistrate to be ille¬ 
gal. The amount of the contract cannot be said to be either a ' cess,’ or ‘ tax,’ 
or ‘ rents,' or ‘ fees ' mentioned in section 84 of the Act, and as such would not 
be recoverable under that section. Much less could interest be included within 
the terms quoted above. 

" In these circumstances the District Magistrate recommends that the 
conviction and sentence be reversed, and the amounts paid by the accused 
ordered to be refunded." 

[711) The reference came on for hearing before a Division Bench (PabSONS 
and Banade, JJ.). ^ 

There was no appearance for either party. 

Per CUBIAM As pointed out by the District Magistrate, the sums that 
may be due under the contract in the present case do not come within any of 
the matters provided for by section 84 of the Bombay District Municipal Act. 
We, therefore, reverse the order of the Magistrate. 

Order reversed. 


NOTES. 

( See also (1903) 26 Mad., 475 ; (1907) 31 Mad., 522 as regards notice ; and (1903) P.B., 
23 Gr. as regards mc^e of realisation.] 
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[ 89 Bom. 711 ] 

CBIMINAL REVISION. 


The 6th August, 1896. 

Pbesbnt: 

Mr. .Justice Parsons a^jd Mb. Justice Banade. 


In re Samsudin.'^ 


Praetioe—Proeedure —Gomplaint of offences under sections 182 and 300 of 
the Penal Code {Act XLV of i860)—Necessary sanction nut obtained 
—Withdrawal of complaint—Discharge of accused—Bresh com 
plaint lodged on same charges—Effect of previous discharge 
of aeeused—Criminal Procedure Code (Act X of 
1882), Sees. 248, 258 and 403. 

A oomplaint was lodged ag.iiu3ti the accused, chargiug him with ofienees under sections 
188 and 600 of the Penal Code (Act XLV n( 1860) The uomplainant'.s solicitor, finding 
that no sanction had %cen obtained as re<]aired by section 196 of the Criminal Procedure 
Code (Act X of 1882) for proceeding with the charge under section 188, applied to the 
Magistrate for leave to withdraw the complaint, which the Magistrate granted, adding to his 
order the words “ accused is discharged.” 

The complainant having subsequently obtained the requisite sanction filed a fresh com¬ 
plaint on the same charges. It was objected on behalf of the accused that the accused had 
been acquitted under section 848 of the Criminal Procedure Code (Act X of 1888) and that 
further proceedings were now barred under scctioa 408. The Magistrate allowed the objection 
and stopped the proceedings. On application to the High Court. 

Held that the order of the Magistrate should be re versed and tbc complaint investigated. 
The order stopping the proceedings would be legal only if the accused had been acquitted by 
a Court of competent jurisdiction, which w.is nut the case, as tbc Magistrate could not take 
oognizance of the charge under section ||718J 188 of the Penal Code (Act XLV of 1860) 
without a sanction having been previously obtained. , 

As to t’ c charge under scotiou 500 of the Penal Code (Act XLV of 1860) the proper 
procedure in respect of it was that prescribed for warrant cases. The only legal order that 
could be made in such a case was an order of discharge under section 853 of the Criminal 
Procedure Code (Act X of 1882i and not of acquittal, and it was an order of discharge that 
was actually made. ^ 

Application for revision under section 439 of tlie Code of Criminal Procedure 
(Act X of 1882). 

The applicant lodged a complaint against one Ebrahim Dadoo and others 
in the Court of the Fourth Presidency Magistrate, Khan Bahadur P. H. Dastur, 
charging the accused with giving false information to a public servant in order 
to cause him to use his lawful power to the injury of the complainant, and also 
with defamation, oQences punishable under sections 182 and 500, respectively, 
of the Indian Penal Code (Act XLV of 1860). * 

On the 2l8t April IH96, the complainant’s solioi^^r, hndiiig that the com-* 
plainant had not obtained sanction to prosecute under section 182 of tbo Penal 
Code, as required by section 195 of the Criminal Procedure Code (Act X of 1882), 
applied to the Magistrate to be allowed to withdraw tbe complaint. Thereupon 
the Magistrate passetf the following^order :—" As there is no sanction, prosecu¬ 
tion withdraws the charg e. Accused is discha rged," _ 

* Criminal Bevisiou, No. 115 of 1896. 
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The oomplainant having subsequently obtained the requisite sanction filed 
a fresh complaint against the accused on the same charges. 

It was contended on jbebalf of the accused that as the complainant had 
withdrawn the case on the previous occasion, and the accused had been acquit* 
ted under section ^48 of the Code of Criminal Procedure, the present proceed¬ 
ings were barred under section 403 of tlfat Code. 

The Magistrate allowed this objection, and on the 29th April 1896, 
ordered the proceedings to be stopped.' 

The complainant thereupon moved the High Court, under its Bevisional 
Jurisdiction, to set aside the Magistrate’s order. 

Daphtary and Ferreira for Complainant. 

M. K. Lalkaka (with B. M. Paymaater) for Accused. 

[718] Per Curiam :—It appears in this case that a complaint was made 
to the Magistrate against the accused of offences under sections 182 and 500 
of the Penal Code. On the 21st April 1896, when the accused appeared before 
the Magistrate, the Magistrate passed the following order:—" As there is no 
sanction, prosecution withdraws the charge. Accused is discharged.” 

Sanction having been obtained, a fresh complaint was lodged against the 
accused of the same offences. The Magistsate on the 29th April ordered that 
proceedings be stopped, considering apparently that they could not be taken by 
reason of the provisions of section 403 of the Criminal Procedure Code. 

This order would be legal only if the accused had been acquitted by a 
Court of competent jurisdiction. Clearly in this case they have not. In the 
first place, by reason of there being no sanction, the Court on the 21st April could 
not take cognizance of the offence under section 182, and could not, there¬ 
fore, acquit the accused of that offence. The offence mentioned in section 
500 of the Penal Code is not a summons case. The procedure, therefore, 
in the investigation of' this complaint was that prescribed for warrant oases. 
Although the Magistrate says now that he passed the order under section 248 
of the Criminal Procedure Code, the only legal order he could have passed was 
under section 253 of the Code Bajnarain v. Lala Tamoli, l^L. B., 11 Cal., 
9l); and the wording of the order shows that he did so pass it, for he did not 
acquit the accused but discharged them. 

There having been thus no acquittal of the accused of the ofil'enoes charged, 
the present complaint most be inquired into. We reverse the order of the 
Magistrate staying, proceedings and direct him to investigate the complaint. 

Order reversed. 


ROTES. 

CAs’ regards tbc necessity to set aside the order, see .ilso (1902) 27 Bom., 84 ; (1907) 31 
Mad., 643; (1905) 29 Mad.. 326: (3906) 29 AU., 7 ; (1901) 23 Cal., 662; (1902) 29 Cal., 726; 
(1911) P. R.. 10 P. B.1 
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t714] CRIMINAL REVISION. 


The 6ih Aij^ust, 1896. • 

Present ; 

Mu. Justice Parsons and Mb. Justice Ranade. 

In re Sulemanji Oulam Husen.* 

Criminal Procedure Code {Act X of 1882), See. 1 S3—Excavations near a 
public place — .Maytstrate’s power to order the excavations 
to be fenced, and not to be filled up. 

Under section 133 of the Criminal Procedure Code (Act X of 1882) a Magistrate has no 
power to order excavations adjacent to a public way or any public place to be filled up; be 
can only order them to bo fenced. 

Application under sootion 435 of the Code of Criminal Procedure (Act X of 
1882). 

The app)icaQt*Wa8 the owner pi a piece of land at Godhra. 

On the 20th April 1896, the District Magistrate issued a notice to the 
applicant in the following terms ;— 

“ You wore directed, under section 133 of the Criminal Procedure Code, to fill in the 
excavations made by you for taking out earth for the bricks that arc being manufactured 
by you in Survey No. 189 within the limits of Godhra, and to bring them up to the level of 
the adjacent road, and to make the hand one whole level, and to take such steps as would 
not allow water to be accumulated therein, and likewise lake such steps a.s would not leave 
the possioilityof any accident happening ; or. in the alternative, to appear before mo*to show 
cause why the said order should nut be brought into force. Upon looking into the statement 
made by you, &c. &o. it appears that the order already passed is just and proper. The 
said order is, therefore, confirmed.” 

The appficanli moved the High Court under its ruvisional jurisdiotioo to 
set aside tue above order. 

Gokaldas K. Parekh tor the Applicant. 

Rao Bahadur Vasudev J, Ktrtikar, Government Pleader, for the Crown. 

Per Curiam :—The District Magistrate issued an order, purporting to be 
made under section 133 of ‘the Criminal Procedure Code (Act X of 1882) 
requiring the applicant " to fill in the excavations made by him for taking out 
earth for the bricks that were being manufactured by him in Survey No. 189 
within the limits of Godhra, and to bring them up to the level of the adjacent 
road, and to make the land one whole levelf and to take such steps [71S] as would 
not allow water to aooumulate therein, and likewise take such steps as would 
not leave the possibility of any accident happening.” It is objected, on behalf 
of the applicant, that this onier is illegal, and we think that the objection is a 
good one. Section 133 allows a Magistrate to order excavations adjacent to a 
way which is or may be lawfully used by the public or to any public place to 
be fenoed. Under that seotion, therefore, if it be assumed that the excava¬ 
tions are adjacent to such a way or public place, the Magistrate could only 
order them to be feuedS; he could not order the applicant to fill them up. We 
reverse, the order. i- 


CrvMna] Bevision, No. 166 of 1896. 
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CBIMINAIi REVISION. 


'The 10th August, 1896. 

‘ Present : 

Mb. Justice Parsons and Mb. Justice Ranade. 


In re Hukumparibava Gosavi.’^ 


Poliee—District Police Act {bom. Act IV of 1890), Sec. 4/8, Gl. (a)+ 
Construction — Procession—Order as to conduct of procession. 

A Diatnot Superintendent of Police ienued a notification to the following effect: —“ No 
member of any sect can be permitted to proceed naked to the firth to bathe, nor while there 
to bathe naked, nor to pasa the atrects naked on any account. If any one does this, be will 
be dealt with according to law.” 

Held that this notification was not illegal or ultra vires. It was not any order or com¬ 
mand as to costume, but merely a warning to the people that an indecent exposure of the 
person was an offence under the law, and would be dealt with as such. 

Application for revision under section 435 of the Code of Criminal 
Procedure (Act X of 1882). 

Towards the close of 1895, on the occasion of the Sinhast festival at 
Trimbak, the District Superintendent of Police at Nasik issued a proclama¬ 
tion to the following effect:— 

171«J “ No member of any sect can be permitted to proceed naked to the firth to bathe, 
nor while there to bathe naked, nor to pass the streets naked on any account. If any one 
does this, he will be dealt with according to law.” 

The applicants, who were Gosavis of Trimbak, applied to the District 
Magistrate of Nasik to set aside the above proclamation. 

The District Magistrate having declined to interfere, the applicants applied 
to the High Court under its revisional jurisdiction. 

Doji Abaji Khare for Applicants. 

Rao Bahadur Vasudev J. Kirlikar, Government Pleader, for the Grown. 

Per CUBIABI :—Clause (a) of section 48 of the Bombay District Police Act 
(Bom. Act IV of 1890} gives a District Superintendent of Police power to 
"make rules for, and direct, the conduct of assemblies and processions and moving 
crowds or assemhlaj^es on or along the streets, and prescribe, in the case of 
processions, the routes by which, the order in which, and the times at which the 
same may pass.” We construe the word " conduct"’ to mean the act or method of 
leading, guiding or managing, the guidance or management, and not to mean the 
mode of action or behaviour of an assembly, and, therefore, we cannot Hold that 
the clause gives a power to direct what costume shall be worn or not worn by 
the members of a procession. At the' same time we do not consider that the 
District Superintendent has in the present case made any order as to costume. 
What is said in the order is this,—" No member of any sect can be permitted 
to proceed naked to the tirth to bathe, nor while there to bathe naked, nor to 
^ " • Criminal Revision, No. 136 of 18S>6. 

r The Bombay Dietiiot Police Act (Bombay Act IV of 1890), seotion 48 : — 

“ (1) The District Superintendent or an Assistant Superintendent may, subject to any 
rule or order which mty at any time be legally made by any Magistrate or other authority 
duly empowered in this behalf— 

“ (a) make rules for and direct the oonduot of assemblies and ptooeesione and moving 
otewds or assemblages on or along the etreete, and presetibe, in the ease of ptooeseiene, the 
routes by which, the order in which, and the times at which the same may pans,” 
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pass the streets naked on any account," and in the Marathi the words are added 
that “ if any one does this, he will be d^alt with according to law." We look 
upon this not as an order or command, but as a piece of advice or warning to 
the people, telling them in what light the authorities will view certain acts. If 
the District Superintendent had said, " No nuisance oroffened will be permitted," 
that clearly would nut have been an older not to commit those acts. So it is not 
an order to say that one particular form of alleged nuisance or offence, namely, 
walking and bathing naked, will not he permitted. Wilful and indecent exposure 
of the person, is itself an offence punishable under clause (o) of section 61. If 
[TIT] therefore, any one in the procession should commit this act, he would 
be liable to arrest and punishment under that clause. The proclamation, we 
think, directs attention to this fact. It does not prohibit the act, so as to make 
the commission of it punishable as a breach of the order, but it says such an 
act will not be permitted, and that if it is done, the perpetrator will be proceeded 
against according to law ; that is, that proceedings will be taken against him 
on the ground that he has committed an offence by reason of the commission 
of the act itself. In those proceedings the question whether the act is or is not 
an offence will have to he considered and determined. On this view of the case 
we decline to interfere. 


122 Bom. 717] 

CRIM1N.4L REFERENCE. 


The 34th September, • 

Present: 

Mb. .lUSTlOE P\USONS AMD Mh. .Tu.stich Ramade. 


In re Bastoo Dumaji.* 

Criminal Procedure Code {Act X of lob3), Sec. 545 — Compensation — A%oard 
of compensation illegal where no fine is inflicted. 

Where an accused is discharged and no fine is impo.sod, no order for payment of compensa¬ 
tion can be legally passed under section 545 of the Criminal Procedur^Gode (Act X of 1882). 
This was a reference under ‘section 438 of the Code of Criminal Procedure 
(Act X of 1882) by R. E. Candy, District Magistrate, Thana. 

The material portion of the reference was as follows :— 

" The accused was committed by the Bassein Police to tbe Court of the 
Tbkd Class Magistrate for trial under section 379 of the Indian Penal Code in 
respect of palm leaves cut and removed by the accused from palm trees stand¬ 
ing on Government land and farmed out to one Ramobandra Anant. 

“ The Magistrate found the accused not guilty of the chai'ge on the ground 
of absence of dishonest intention in him in cutting '-nd removing the leaves 
worth Rs. 2, and passed an order of discharge under section 253 of the Code of 
Criminal Procedure. 

[718]’ In this order of discharge tbe Magistrate directed the accused Bastoo 
to pay Bs. 2 to tbe complainant as compensation for the loss of the palm leaves. 
This order is presumed to have ‘been passed unde r section 545, Criminal 

* OriiXinal Reference No. 95 of 1896. 
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Prooedure Code, though the Magistrate has not quoted the seotion. The 
Magistrate cannot,! hold,legally pass ouch order when the accused is discharged. 
Such order can only be , given on oon.violion of the accused, as the amount 
of compensation is laid down by section 515, to be paid from the amount of fine 
recovered. If no'fine is imposed, I believe that no compensation ooqld be 
awarded." 

The reference was heard by a Division Bench (PabSOBS and BaNADE, JJ.) 
There was no appearance for the Crown or for the Accused. 

Per CUBIAM : —As no fine was imposed in this case, an order for payment 
of compensation could not legally he passed under section 545 of the Criminal 
Prooedure Code. We reverse the order. 


[28 Bom. 7181 
APPELLATE CIVIL. 

The 17th March, 1697. 

Pbesent : 

Sib C. F. Fabban, Kt., Chief Jostioe, and Mr. .Tusticb Tyabji. 

Chandarsang Versabhai and others.(Original Defendants Nos. 1 to 3) 

Appellants 

versus 

Khimlbhai Baghabhai and others.(Original Plaintiffs) Bespondents. 

Practice — Procedure—Right of appeal— Death of one of several appellants 
pending appeal—Death of one of several respondents pending appeal — 
Civil Procedure Co^e {Act XIV of 1682), Secs. .366, 

368, 644 and 562. 

Any plaintifi or defendant hae a right to appeal without the oonourrence of any of the 
parties to the Ruit. The more fact of the death of one of several appellants cannot aSeot the 
right of the other appellants to proceed with the appeal if they ohooRe to do ro. 

One of several appellants (defendants) dicsl after appeal filed, but before the hearing. An 
application to have the name of his heir entered on the record as an appellant was rejected 
as ,too late. One of the respondents (plaintiffs) also died pending the bearing of the appeal^ 
and an application to enter the name of his heir as respondent waa rejected for the same 
reason. When the appeal came on for bearing it was dismisRod as defective for want of parties. 

C719] Held, that the proper course for the appeal Court waa to order that the appeal 
had abated so far as the deceased appellant (defendant) was concerned and to proceed with 
the hearing so far as the remaining appellants were concerned. 

Htid, also with reference to the death of the respondent (plaintiff), that the appeal 
Court ought to haVe proceeded under the provisions of section 36B of the Civil Prooedure 
'code (Act XIV of 1882), and to have either declared that the appeal had abated as to him 
and proceeded against the rest of the respondents under section 544 of the Civil Ptooedute 
Code, or else to have directed that the legal representatives of the deceased respondent should 
be placed upon the record. „ 

Second appeal from the decision of E. H. Leggett, Assistant Judge of 
Ahmedabad, confirming the decree o f the Subordinate Judge of Dhandhuka. 

* Second Appeal, No, 583 of *x896. 
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Suit fqr possession of land. The defendants Nos. 1 to 4 were in possession 
of certain land (Survey Nos. 10,11 and 12), defendant No. 5 being their tenant. 
The plaintiffs, who were nine in number, claimed the eastern portion of this 
land and 61ed this suit to recover it, alleging that the defendants had unlawfully 
taken possession of it. * 

The Subordinate Judge found that the land claimed belonged to the 
plaintiffs and that the defendants had removed the boundary marks and taken 
possession of it, and he passed a decree lor the plaintiffs. 

The defendants appealed, but pending the appeal one of them (Harisang) 
died, and an application to have the name of his heir entered on the record as 
an appellant was rejected by the District Judge as too late. 

One of the respondents (plaintiff No. 3) also died pending the appeal, and 
an application to have the name of his heir placed on the recoidas respondent 
was also rejected by the District Judge as barred by limitation. 

When the aiipeal came on for bearing it was dismissed by the Assistant 
Judge on the ground that, “ the land being held in common, the appeal is, 
therefore, obviously defective for want of parties.” 

The defendants preferred a second appeal. 

Sitanath G. Ajinkua, for the Appellants (Original Defendants Nos I to 
3): —The Judge was wrong in disq^issiug our appeal C720} without cning into 
the merits of the case. Under sections 366 and 368 of the Civil Procedure 
Code (Act XIV of 1882) the appeal would abate with respect only to those 
persons whose representatives were not brought on the record. Section 371 
provides that the Court may, after passing the order of abatement, pass an order 
for the restoration of the appeal to the 6le. Under section 544 the Judge could, 
in the absence of the representatives of the deceased, have proceeded to bear 
the appeal and dispose of it on the merits! The suit was for recovery of laud 
and not (or partition. When the suit is for recovery of possession, the Court 
can proceed to decide it with respect to the survivors en the record. 

Oovnrdhanram M. Tripathi, for the Respondents (Original Plaintiffs). 

Tyabji, J. :—This suit was originally filed by nine plaintiffs against five 
defendants. The plaintiffs sought to recover possession of certain land, alleging 
that they were the owners of the eastern porfion of Survey Nos. 10,11 and 12, 
and that tne defendants Nos. 1 to 4 were the owners of the western portions 
of the same survey numbers. The defendant No. 5 was alleged to be a tenant 
of the first four defendants. 

The plaintiffs’ case was that the defendants took unlawful possession of 
three-fonrths of a bigha of their land out of survey Nos. 11 Sfnd 12, and of one- 
fourth of a bigha of their land out of Survey No. 10. The plaintiffs accordingly 
prayed for possession of the lands so alleged to have bejn unlawfully 
taken possession of by the defendants. The Subordinate Judge held that the 
land in dispute belonged to the plaintiffs, and that the def(3ndants had re¬ 
moved the boundary marks and taken pessession of the plaintiffs’ land, and 
he accordingly passed a decree in favour of plaintiffs. Against this decree 
the defendants appealed. Before, however, the appeal could be heard, one of 
the appellants, vie., the fourth defendant Harisang Kanubba^ died, snd an 
application to the District Judge to have the name of the heir of Harisang. 
entered as an appellant was rejected as time-barred. Dne of the respondents, 
vis., the third plaintiff Snmatsang Bhagubhai, also died before the hearing 
of the appeal, and an application to have the name of his heir entered as 
[781] a respondent ^^as also rejected as time-barred. When the appeal 
came on for bearing, it was dismissed by the Assistant Judge on the ground 
that, " the land being held in common, the appeal is, therefore, obviously 
defective for want of parties.*’ 


10 BOM.—189 
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We think that the learned Judge was wrong in dismissing Jbbe appeal. 
We take it to be quite clear that any 4 >laintiff or defendant has a right to appeal 
without the concurrence of any of the other parties to the suit. In this case 
the proper course for the learned .Tiidge was to have proceeded under the pro* 
visions of sections 366, 368 and 582 of the Oivil Procedure Code. The oases 
of Balkrishna v. The Mumeipality of Mahad, T. L. B., 10 Bom., 32 ; Nundun 
Lall V. Lloyd, 22 Cal. W. B., Civ. B., 74; and Bindu Bashini Daei v. Peart 
Mohun Bone, I. L. B., 20 Cal.. 107, which have been cited to us, seem to ns to 
have no application. Those oases merely decide that one individual oo-sharer 
cannot maintain a suit for recovering any part of the joint land, or the whole 
of the joint land, without bringing the other oo-sharers before the Court, as the 
suit would he defective in their absence. Here the suit was properly framed, 
and all the parties interested in the euhjeot*matter were before the Court. The 
decree having been passed against the defendants, it was open to any one of them 
to appeal against it, and if the ground of appeal was common to all the defend¬ 
ants, it was open to the Lower Appellate Court to deal with the appeal under 
section 544 of the Civil Procedure Code. The mere fact of the death of one of 
the appellants cannot affect the right of the other appellants to proceed with the 
appeal if they choose to do so. As regards the appellants, therefore, the proper 
course for the Lower Appellate Court was to order that the appeal had abated so 
far as Hnrisang Eanubhai was concerned, and to have proceeded with the 
bearing of the appeal so far as the remaining appellants were concerned. So 
far as the death of the respondent Samatsang is concerned, the Lower Appellate 
Court ought to have proceeded under the provisions of section 368 of the 
Civil Procedure Code, and to have either declared that the appeal had 
abated as to him and proceeded against the rest of the respondents, under 
section 544 of the Civil Procedure Code, or else to have directed that the 
[728], legal representatives of Samatsang should be placed upon the record. 

Under any oiroumstdnces we think that the order dismissing the appeal was 
wrong, and we most set it aside and remand the case to the Lower Appellate 
Court to dispose of the appeal in the light of the observations contained in this 
judgment. The costs of this app^l to be dealt with by the Lower Appellate 
Court at the time of passing the final decree. 

Order aet aside and ease remanded. 


MOTES. 

IThie was follQW|d in (1901) 96 Bom., 908; (1907 ) 34 Cal., 1020; (1909) 96 All., 994; 
(1908) 97 Bom., 984; (1909) 96 All., 97. Bee aUo (1900) 99 AU., 480; (1900) 98 AU., 99; 
(1907) 11 0. W. N., 604: 6 0. L. J.. 898.1 
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APPBLLATP CIVIL. 

The 30ih Mareh, 1697. ‘ 

Present: 

Sib 0. F. Fabban, Ex.. Chief JOstige. and Mb. Justice Parsons. 

Trimbak Bapaji Patvardhau.Original Decree-holder and Applioant) 

Appellant 

vereut 

Kashinath Vidyadhar Goeavi.(Original Judgment-debtor and 

Opponent) Bespondent." 

Limitation Act (XV of 1877), See. 19 and Sen. II, Art. 179 (4) — Decree — 

Bxeeution—Payment of bhatta for the iseue of the sale proclamation—Step 
maid of execution—Payment of process fee — Limitation— Payment 
of part of the judgment-debt—Acknowledgment of 
liability by judgment-debtor’s pleader. 

To satiety the reqoirements of article 179 (i) of Schedule II of the Limitation Act (XV 
of 1877), there must be an application to the proper Court, and time runs from the date of 
the application and not of the order made upon it. The application need not, however, 
necessarily be in writing; where the law does not require a writing, an oral application satisfies 
its requirements. Where an order made in aid of execution is of such a nature that the 
Court would not have made it without an application by the judgment-creditor, it may be 
presumed that due application bad been made for it. 

Quecre :—Whether the payment of bhatta is sufficient proof of an application to the 
Court to take the step in respect of which the bhatta is paid. More payment of a process-fee 
under circumstances from which no application can be inferredf does not satisfy the require¬ 
ments of the article. 

The payment of part of the judgment-debt by the judgment-debtor, with the acknowledg. 
ment of liabilitjt by his pleader, is sufficient, under the provisions of section 19 of the 
Limitation 4ot (XV of 1877) to give a fresh period o) limitation 

[723] Second appeal from the decision of John FitzMaurice, District 
Judge of Tbaoa, reversing the order of Bao Saheb N. M. Samant, Subordinate 
Judge of Alibag. 

Appeal from an order rejecting an application for egiecution of decree. 

On 6th January 1896,.the appellant (plaintiff) applied for execution oi 
a decree obtained by him against the respondent (defendant). The application 
was resisted by the defendant on the ground that it was barred by limit¬ 
ation under article 179 of the Limitation Act (XV of 1877). 

It appeared that on the 10th August 1892, he had made an application 
for execution by the attachment and sale of certain immoveable property of tbe 
defendants. Proceedings were taken on that application, and on the 17th 
January 1893, an orderlor sale was made by the Court, and on the 19th .January 
1893, the plaintiff paid bhatta for tbe issue of the proolamation sale. • 

On tbe 14tb March 1893, the defendant applied for a stay of tbe sale for 
two months, as he was trying to raise money to satisfy the decree privately, 
and on the 6th Jane 1^93, the plaintiff asked permission to withdraw his dar- 
khast, as he said defendant had paid him Bs. 100 and had promised to pay the rest 
On the 24th June 1893, the Court Tnade an order allowing the withdrawal. 

* SSoond Appeal No. 801 of 1896. 
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The Subordinate Judge granted the present applioation. He held that the 
payment of bhatta by the plaintiff qp the 19th January 1893, was a step in 
aid of execution and that, therefore, the applioation was not barred by limita* 
tion. The District Judge, however, on appeal reversed the order and dismissed 
the appellant's application as barred by limitation. 

The plaintiff preferred a second appeal. 

Sadashiv B. Bakhle, for the Appellant (Original Plaintiff, Decree-holder and 
Applicant)The payment of the bhaltta for issuing the proclamation of sale 
was a step in aid of execution. The present application was made within three 
.years from that date and was, therefore, in Ume— Norendra v. lihupendra, 
I. L. B., 23 Cal., 374, at p. 337 ; Bhoma Motiramv. Ramaji, P. J., 1834. p. 311; 
Radha Prosad v. [724] Sunder Lall, I. L. B., 9 Gal., 644. It is not necessary 
that the applicbtion contemplated by article 179(4) of the Limitation Act should 
be in writing. An oral applioation would bo quite sufficient— Vellaya v. Jaga- 
natha, I. L. B„ 7 Mad., 307; Ali Muhammtxd v. Gur Prasad, I.L.B., 5 All., 344; 
Maneklal v. Nasia, 1. L. R.,15 Bom., 405; Keshavlal v. Pitamherdan,!. L. B., 
19 Bom., 261. Such an application must be presumed from the fact of payment, 
for Courts cannot be supposed to take any steps wihout being moved by a party 
—Bapuchand v. Mugulrao, P. J., 1896, p. 427 ; Vellaya v, Jaganatha, I. L. B.. 
7 Mad., 307. 

Further, the present application was within time under section 19 of the 
Limitation Act (XY of 1877). The defendant admitted his liability under the 
decree on the 14th March 1893, and by his subsequently paying Bs. 100 in 
June 1893. 

Narayan G. Ghandavarkar, for the Bespondent (Original Defendant, Judg¬ 
ment-debtor and Opponent) :—The tiVne to be counted is from the date of the 
previous atiplication. From that date the present applioation is clearly barred. 
The pii) ment of bhatta * ox process-fee is not a step in aid of execution — 
Dwarkanalh v. Anandrao, 1. L. B., 20 Bom., 179. No presumption can 
be made that there was an application. Article 179 of the Limitation 
Act requires an application and it must be shown that some application was 
made. In Ambica v. Surdhart, l.*L B., 10 Cal., 851, there was an express oral 
application, It was for the plaintiff to prove that such application was made, 
and ho has failed to do so. 

As to the alleged acknowledgment of the defendant, such an acknowledg¬ 
ment must be signed by the party. The application by the judgment-creditor 
for withdrawing thb darkhast, and stating that he had received Bs. 100. is not 
sufficient. We submit that no acknowledgment, as such, is proved in the case. 

Farran, C. J.:—This >.s a second appeal from tbo decree of the District 
Conrt of Thuna rejecting, cu appeal, the darkhast of the plaintiff for execution 
of the decree in the suit. The material dates as stated to us by the pleader for 
the apuellant and assented toby the pleader for the respondent are as follow 

[725] On the lOth August 1892, the plaintiff by darkhast applied to the 
Court for the attachment and sale of certain immoveable property of the judg¬ 
ment-debtor. Hi is not suggested that this application was not in time. On the 
*23rd August an order was -made for attachment of the property. After this 
the matter was referred to the Nazir, who made a report, which was considered 
on the 12th September following A summons to the defendant to attend 
was issued on the 16'h of September. After some pos^onements, the matter 
came on before the Court on the 2l8t November, when sc me evidence was 
taken. On the 2nd December a notice was issued to the mortgagee, and on 
the 17bh January 1893, an order for sale was malBe by the Conrt, and on the 
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19th of the same month the plaintiff paid the bkatta for the issue of the sale 
proclamation. • 

On the i4th March the defendant presented %n application, asking that 
the sale be stayed for two mouths, as he was* trying to raise money to satisfy 
the decree privately, and on the 6th June the plaintiff asked to be allowed to 
withdraw his darkhast, as he said defeoBant had paid him Bs. 100, and bad pro¬ 
mised to pay the rest, but wanted time for that purpose. The order of the 
Court allowing its withdrawal is dated the 24tb day of June 1893. 

The present application for execution was made on the 6th January 1896. 
The Subordinate Judge treated the paymeut of bhatta on the 19th January 
1893, as a step taken in aid of execution and allowed the plaintiff’s application 
as having been made within three years of that date. The District Judge 
JiBmisB*)d the application as time-barred. 

In considering the time wittiin which the execution ot a decree or order 
must besought under article 179 (4) of the schedule to the Limitation Act, it 
IS necessary to bear in mind the exact provisions of the article. It allows a 
period of three years from “ (4) the date of applying in accordance with law to 
the proper Court for execution, or to take some steps in aid of execution, of 
the decree or order?*' To satisfy its requirements there must be an applica¬ 
tion to the proper Court, and time runs from the date of the application and 
not of the order made upon it— Fakir [726] Muhammad v. Ghiilam Husain, 
1. L. B., 1 All., 580. The application, moreover, must be to the proper Court 
in accordance with law for the execution, or to take some steps in aid of 
execution of the decree or order. The application need not, however, ueces- 
-.iU'iiy be in writing; where the law does not require a writing, an oral application 
satishes its requirements— Dhnranamma*v. Subba, 1. L B., 7 Mad , 3G6; Ah 
Muhammad v. Gur I'rasad. I. L. B., 5 All., 344 ; Maneklnlv. Nasia, I. L. B., 15 
Bum., 405 : Kushail'il v. Pitamhtrdas, I L. B., 19 Bnp)., 261. And where an 
order made in aid of execution is of such a nature as that the Court would not 
have made it without an application by the judgment-creditor, it may be 
presumed that duo application has been made fur it— liapuchand v. Mugutrao, 
P. J 1896, p.* 427. Whether the payment«of hhaila is sufficient proof of an 
application to the Court to take the step in respect of which the bhatta 
is paid, is doubtful according to the reported oases. The mere payment 
of a procoss-fee under circumstances from which no application can be 
inferred does not, of course, satisfy the requirements of the article 179 
(4)— Dwarknnath v. Anandrao, T. L. B, 20 Bom., 179 Iji Amhiea v. 6Mr- 
dhari, I. L. B., 10 Cal., 851, there appears to have been an oral application 
to issue the proclamation, but there is nothing to show this in Norendra v. 
Bhupendra, I. L. B., 23 Cal., at p. 387. In bhoma Mottram v. Kamaji, P. J., 
1884, p. 311, the Court appears to have presumed an application from the pay¬ 
ment of the process fee. A similar presumption was regarded as permissible 
;n Vellnya v. Jngnnatha, 1. L. E., 7 Mad., 307, while in Radha Prosad v. 
Sundar halt, I. L B., 9 Cal., 644, the mere payment of ntlami fees was regarded 
in itself as sufficient to give afresh starting point for limitation, but all the 
words of the clause are not noticed in the reported judgment, fts observed by 
Jabdinb, j., in Dwarkanath v. Anandrao (supra). . 

We do not, however, consider it necessary to decide whether in the present 
case we could have presumed an application to issue a sale proclamation when 
the plaintiff' paid tbs bhmtta fees on the 19th January 1893, or whether the 
case is nut within the [727] ruling in Dwarkanath v. Anandrao (supra). Nor 
do we consider it necessary to consider whether an application should not be 
presumed under the circumstances from the order of the 17th January 1893, 
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u W 0 are clearly of opinion fehafe tihe payment of the Be. 100 with the aoknow* 
lodgment of liability by the defendant’s pleader, when he asked for time, is 
quite sufficient, under the provisions of section 19 of the Limitation Act, to 
take the subsequent appKoatioq out of purview of the statute. The decisions 
upon this point are, we believe, uniform— Venkatrao Bapu v. Bijeting, I. L. B., 
10 Bom., 108; Muhammad v. Bayag Sahu, I. L. B., 16 All., 328; Z’orss MahO’ 
med V. Mahomsd Mabood, I. L. B., 9 Gal., 730; Norendra v. Bhuji^dra, I.L.B., 
28 Cal., at p. 387. , 

We set aside the decree of the District Judge, and restore that of the Sub* 
ordinate Judge, with costs in both Courts of appeal upon the present respondent. 


MOTBI. 

[1. Bxp. Ill to 860 . 19, Limitation Aot, 1908, settlea the question whether its provi. 
aiona exieiid to applioationa for ezeoution. This is in acoordanoe with the deoiaions in (1998) 
39 Bom. 1001; (1908) 33 Bom. 396; (l90t) 8 C. W. N.. 470; (1908) 6 N. L. B , 8. 

3. An oral applioation may suffice as a step in aid(1901) 25 Bern., 689; (1900) 33 
All. 85S; (1918) 28 I. 0. 533 (Mad.) But an application, presumable ec aotual is neoasaary 
ibid: (1908) All. 179 ; (1911) 17 C. L. J. 433; (1909) 13 C.W.N.. 533.] 


(H Bom. 737) 
APPELLATE CIVIL. 


The 31*t March, 1897. 

Prebbbt : 

Sib C. F. Fabban, Ex., Chief Justice, and Mh. Jubticb Ttabji. 

Dungarsi Dipohand.(Original Plaintiff) Applicant ' 

ftersus 

Ujnmsi Velsi and another.(Original Defendants) Opponents.'’’ 

Award — Decree—Oonsent decree—Application by creditor of defendant to be 

made a party to suit—Objection by creditor to filing award — Practice — 
Procedure — Oicil Procedure Oode (Act KIV of Itiag), Sec. 4S4. 

Tbe plaintiff applied to file an inward and for a decree in torms tbeseof, to whiob the 
defendant consented. K, a creditor of the defendant, thereupon applied to be made a party 
to the suit and objected to the filing of tbe award and to the decree, alleging that the 
award was fraudulent and fictitious and had boon made in order to save the defendant’s 
property from his creditors. The Subordinate Judge made K a party to the suit and 
refused the plaintiff’s application. On application to the High Court, 

Held, that K ought not to have beon made a party to the suit. His remedy was to 
apply under section 484 of the Civil Procedure Code (Aot XlV of 1883) for an attaohment 
before judgment of the defendi.nt's property. 

1728] Held, also, that the Judge was bound to file the award, the defendant having 
raised no objection to it and no illegality appearing on the faoe of it. 

Application under the extraordiccary jurisdiction of the High Court, (sec* 
tion 622 of tbe Civil Procedure Code Act XlV of 1882), against the order of 
Bao Saheb Tribhovaodas Laksbmidas. Subordinate Judge of Dhandhnka and 
.Qogba, in the A hmedabad District. 

Tbe plaintiff applied to the Subordinate Judge to file an award and to 
pass a decree in terms thereof. The award in question diraoted the defendut 
to pay the plaintiff Bs. 2,872. The defendant admitted the award and 
contented to the decree. 

One Keshavlai Vundravan, however, applied to* be made a party to the 
proceedings and contended that tbe plaintiff’ s application should be rejected on 

* Applioacion, No. 364 of 1896 under the Eztmotdinacy Jurisdiction. 
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the groaad that the award was fiotitioas and fraudaleot and was made merely 
for the purpose of saving the defendanii's property from his orediiiors and to 
defeat the execution of certain decrees which he (Keshavlal) and others expected 
to obtain in suits which they had &led againstithe defendant. 

The Subordinate Judge granted Eashavlars applioatiod and made him a 
party*ddfendant to the suit. He rejeotbd the plaintiff's application and refused 
bo file the aWard, or to pass a decree in its terms. 

The plaintiff applied to the High Court under its extraordinary jurisdic¬ 
tion and obtained a rule calling on the defendants to show cause why the order 
of the Judge should not be set aside. 

Qhancaham N. Nadkarni, appeared for the Applicant (Plaintiff) in support 
of the rule. 

Sitanath 0. Ajinkya, appeared for the Opponent (Defendant No. 2) co show 
cause. 

Fsrran, C. J. :—We think that it is clear that the defendant No. 2 ought 
not to have been made a party to the attachmen. proceedings or allowed to 
contest the award. He had no looua atandi whatever. If he thought that the 
award proceedings were a device on the part of the defendant Ujamsi to protect 
his property from Jiis creditors, including the defendant No. 2, and that 
[739J the defendant Ujamsi was About to allow his property to be attached 
for that purpose in pursuance of a fraudulent decree, his remedy was to apply 
under section 4B4 for an attachment before judgment of defendant No. I's 
property. That course is still open to him. As the defendant No. 1 raised 
no objection to the award, the Subordinate Judge was bound to file it, no ille¬ 
gality appearing on its face. We must direct the Subordinate Judge now to 
do so. The awfird would not have prejudiced the defendant No. 2 if he had 
not intervened in the suit. This order wdl also bo without prejudice to his 
rights. Rule absolute. 

Rule made abaolute. 


r n Ben. 789 1 

APPELLATE OfVTL. 

• .... 

The Slat March, 1897. 

Present: 

Sib 0. F. Fabbam, Kt.. Chief Justice, anu Mr. Justice Ttabji. 

. • 

Bfahomed Nathubhai.(Original Plaintiff) Applicant 

veraua 

Husen and others.(Original Defendants) Opponents.^ 

• 

Junadiction — Small Cause Court—Subaeription for building a temple—Person 
reeewing aueh subeoriptione — Trustee- Praetice—Civil Procedure Code 
• (Act ZIV of 1882), See. 80. 

A person eoUeeting and noeiving sabspripfeions for the purpose of building a temple, in 
pnrsnaneeef a teenlution oome to at a meeting of the community, holds them in the capaoity 

* Applieation. No. S8 oH 1887, under the Extraordinary JurisdiotiOB. 
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6t»feruitM, and a suit in resect thereof should be filed, under section SO of the Oivil Prooedure 

Code (Aot XIV of 1882), in a Subordinate Judge’s Court and not in a Small Cause Court. 
Applic ation under the extraordinary jurisdiotion nf the High Court, section 
622 of the Civil Procedure Code (.Vet XIV of 1882). 

The plaintiff' sued to recover Bs. 368-10-11 from the defendants, who 
were the heirs 6f one Kassum Qulah,'under the following oiroi^mstances : — 

At a meeting held in November 1889, by the Mahomedan Vepari (trading) 
pancbsyat of the Eatpore market at Broach, it was resolved that a subscription 
be raised to build a deh&ra (temple) over the dargah of Pir Latifshah at Broach. 
The [780] subscriptions were to be collected by the said Kassum Qulab. 
Kassum Gulab accordingly collected subscriptions and continued recovering 
them until August 1892, when he died. The subscriptions in bis hands at 
that date amounted to Bs. 368-10-11. 

The panchayat employed the plaintiff to build the temple and in February 
1895, he requested the defendants (sons of Kassum Gulab) to pay him the 
amount subsoribed, but they failed to do so. 

The panchayat thereupon authorized the plaintiff to file this suit against 
them. 

The plaintiff accordingly presented the plaint in the Court of the Small 
Causes at Broach, hat that Court held th’at the suit related to a trust, and 
that under article 18 of Schedule II of the Provincial Small Cause Courts Aot 
(IX of 1887) it had no jurisdiction. It, therefore, returned the plaint for 
presentation to the proper Court. 

The plaint was thereupon presented to the Court of the Subordinate Judge, 
who was of opinion that the suit was for money had and received, and that 
it should be brought in the Court 6f Small Causes. He, therefore, returned 
the plaint. 

The plaintiff then* applied to the High Court under its extraordinary 
jurisdiotion. 

Purshotam P. Ehare for the Appljoant (Plaintiff). 

There was no appearance (or the Opponents (Defendants). 

FarP&n, 0. J. :—We think that Kassum Gulab after receiving the subscrip¬ 
tions from the subscribers (who could not reclaim their subscriptions) held their 
amount in the capacity of a trustee for the community for the purpose of 
expending it upon the dargak and that the Subordinate Judge and not the Small 
Cause Court oug^jt to have entertained the suit. We, therefore, direct that the 
Subordinate Judge do accept the plaint and dispose of the suit. The plaintiff 
should amend his plaint by suing (with the perihission of the Court) on behalf 
of the oommunity under section 30, Civil Prooedure Code (Aot XIV of 1882). 

Subordinate Judge directed to accept plaint. 
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t781) APPELLATE CIVIL- ' 

The 10th June, 1897. 

Presknt ; 

But G. F. Farban, Kt., Chief Jcstice, and Mb. JifsTics K4 Ndt. 

« ' 

Ganpat Bhagvan.Decree-holder 

vefsua 

Mahadev Hari.Defendant. * 

Execution — Arreet—Application of judgment-debtor to be declared insolvent — 
subsequent proceedings in execution against him — Practice — 

Procedure—Otvil Procedure Code (Act XIV of 
18S2), Sees. 245B. 336-ad7A, 3U and 349. 

Qanpat Bhagvan obtained a moncy-docrce against M ibadov and in execution applied for 
his arrest and imprisonment. Before the warrant of arrest was issued, but after Mahadev 
had appeared in Court in obedience to a notice under section 2t5B of the Civil Procedure 
Code (Act XIV of lgd2), another judgment-creditor applied for execution of another decree 
against him. Thereupon Mahadev applied under section Hi-i of the Civil Procedure Code 
(Act XIV of 1882) to be declared an insolvent, and in his application mentioned Ganpat 
Bhagvan as one of his creditors (section 345). The Subordinate Judge referred to the Righ 
Court the question whether pending the inquiry into Mahadev’s insolvency he could be 
arrested in execution of Ganpat Bbagvan’s decree against him. 

field, that there was no provision in the Code to prevent the Court from issuing a warrant 
of arrest against him. 

Where, however, such a judgment-debtor is brought before the Conrl under a warrant 
of arrest, or comes before it upon notice under section 245B, the Court has a discretionary 
power not to put the warrant in force under section 349 or nqt to issue it under sciction 386 
(whore the requisite notification has been publi.sbed by the Local Government) if the appli¬ 
cant furnishes security for his appearance when called upon. 

In such cases the Court can also act under section 337A of the Civil Procedure Code 
(Act XIV of 18*82). • 

BbPRRENCE by Bao Bahadur Chunilal Maneklal, First Class Subordinate Judge 
of Dbulia in the Bhandesh District, under section 617 of the Civil Prooednre 
Code (Act XIV of 1882). 

One Ganpat Bhagvan obtained a money decree against Mahadev Hari and 
applied for execution by arrest and imprisonment of the* defendant. Before 
the warrant of arrest was issued, but after Mahadev had appeared in Court in 
obedience to a notice under section 245B of the Civil Procedure Code (Act 
XIV of 1882), another judgment-creditor applied for execution of another 
decree against him. Mahadev thereupon applied to he declared [732] an 
insolvent under section 344 of the Civil Procedure Code (Act XIV of 1882). 
In his application be inserted the name of Ganpat Bhagvan as one of his 
creditors. Fending inquiry into the said application,, the Subordinate Judge 
referred the following question ;— , 

“ Whether the defendant can be arrested in execution of the decree of 
Ganpat Bhsgvan pending an inquiry into the* defendant’s application for 
insolvency ?” 

The opiniop of tl^ Judge was in the negative. 

Mahadee V. Shat (amicus curia), tor the decree-holder:—The mere fact 
that the judgment-debtor has inserted the name of the decree-holder in his 

* 6ivil Befetence, No. 6 of 1897. 
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application to be declared an insolvent, and that his application is pending, 
does not take away the decree-holder’s right of having the jndgment-debtor 
arrested and imprisoned in execution of his decree. Chapter XIX of the Code 
deals with arrest and imprisonment of judgment-debtors. There is no section 
in it which exempts a judgment-debtor from arrest and imprisonment on the 
ground that an application for insolvency in other execution proceedings is 
pending. 

There is nothing to show that the conditions laid down in section 386 or 
section 337A of tho Code were satisfied in the present case. The Court, there¬ 
fore, cannot exercise the discretion vested in it by those seotions in favour of 
the judgment-debtor. 

Ramdatt V. Desai {amicus curioe) tor the Judgment-debtor:—A judgment- 
debtor, who has been arrested and brought before the Court under section 336 of 
the Civil Procedure Code, may declare his intention to apply to be declared an 
insolvent. He may do this as often as he is brought before the Court in exe¬ 
cution of decrees against him. Where he has done so in one execution pro¬ 
ceeding it would be absurd to arrest and to bring him again before the Court 
in another similar proceeding where the name of the creditor, who has 
caused his arrest, has been inserted in the application for insolvency. It is 
true there is no provision in the Civil Procedure Code forbidding a Court 
from issuing warrants of arrest or notices to show cause why execution 
should not issue in as many execution proceedings as there may be decrees, 
but the judgment-debtor so arrested or brought before [783] the Court has 
merely to repeat his application to be declared an insolvent, and the Court 
must release him from arrest. 

The insertion of the name of the judgment-creditor in the list of creditors 
given with the application for insolvency, is equivalent to an application for 
insolvency in each case, and Ganpat Bhagvan's name having been included in 
the application, the defendant cannot be subi.eguently arrested at his instance. 

Farran, C. J. :—There is no section in the Code which prevents the Court 
issuing a warrant of arrest or a notice under section 245B of the Civil Proce¬ 
dure Code (Act XIV of 1882} against a judgment-debtor who Jbas in other 
execution proceedings made an apdlioation under section 344 to be declared an 
insolvent pending the inquiry into such application. Where, however, such 
judgment-debtor is brought l efore the Court under a warrant of arrest, or comes 
before it upon notice under section 245B, the Court has a discretionary power 
not to put the warrant in force under section 349 or not to issue it under 
section 336 (where'the requisite notification has been published by the Local 
Government) if the applicant furnishes security for his appearance when called 
upon. The Court can also act in such cases under section 337A 

Order accordingly. 


NOfES. 

{ Boe likevrise (1906) 9 O. 0., 42.] 
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APPELLATE CIVIL. 

The 14th June„1897, * 

PRESENT: 

Sir C. F. Parban. Ki.. Chief*Ju»xice, and Mb. Justice Candy. 


Dagdu and others.(Original Plaintiffs) Appellants 

cerrus 

Eaiu.(Original Defendant) Bespondent.' 


Adverse possession eontmttous— Temporary interruption of possesston 
— Wrongful possession given by Court to a third person — 
Restoration of possession to defendant. 

In a suit brought to recover possession of curtain land the defendant pleaded limitation. 
He bad held possession of the land adversely to the plaintiff from 1881 up to the date of suit 
(3nd October 1895), with the exception of a period of three years (vis., 4th April 1893 to 
9th April 1895) during which he was dispossessed under a decree of a Civil Court of First 
Instance obtained against him by a third person, which being reversed in appeal he was 
restored to possessioff on the said 9.h A^ril 1895. 

[784] HeLd that the present suit was barred by limitation. The wrongful possession 
given by the Court to a third person did not (.after possession bad been restored to the defend* 
ant) prevent the statute from running, during its continuance against the plaintiff and in 
favour of the defendant. 

Second appeal from the decision of Kao ilaliadur CbuniJal Maneklal, First 
Class Subordinate Judge (A. P.) ol Kliandesh at Dliulia. 

Suit to recover possession of land.* Tne suit was brought on the 2nd 
October 1895. The plaintiffs were originally the owners, but had been out of 
possession since 1881, and during all that time tliQ defendant had been in 
adverse possession with the exception ot a period of three years, viz., from 4tb 
April 1892 to Qib April 1895. During that period he had been dispossessed by 
one Barsu, who, alleging that the plaintiff had given him the land in question, 
bad sued to recover it from the defendant, and having obtained a decree on the 
30th January 1892, was in execution put into possession on the 4th April 
1892. That decree was confirmed, in appeal, on Btli November 1892, but on 
second appeal the High Court on the 13th September 1894, reversed it, and in 
execution of the High (Court’s decree the defendant was reinstated in possession 
on the 9th April 1&95. • 

The defendant contendqil that the claim was barred by limitation. 

The parties having admitted the findings of the Court in the former suit, 
and desired the Court to try the issue of limitation only, the Subordinate Judge 
foond that the suit was not time-barred, and awarded the claim. 

On appeal by the defendant the Jpdgc reversed the decree and dismissed 

the suit. The following is an extract from his judgment:— 

“It is contended that the present suit is barred by time. Under article 14‘2t of the 
Limitation Act {XV of 1877) time beg^ to ruu from the d alf of disp o.^!>es8 ion or diac o ntinu - 

* Second Appeal No. 904 of 189G. • 

t I Art . 142;—_____ ..._• 

Desoriptim of suit. j limftaticn. beginsto run. 

For possession otimmovaable pro. Twelve years. | The daie of the dispossession or 
perty, when the plaintiff, while in Idisoontinuance.] 

poBsession of the property, has been * 
dispossessed or has discontinued i I 

the poBsesBioD. _*_ J_■ _ 
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ftnoe, And uodor article J44 it began to ran from the date when defendant’s possession beeanie 
adverse to the plaiatiOe. It is clear, tbeeeforg, the present suit has bet-n broaght more than 
twelve years afti^r the eommeaoemeat oi defendant’s possession in ISSI. The only ground 
on which it is attempted to show that 4fae suit is witbia time is that from 4tb April lf92, 
to 9tb April 1H95, the'plainlifis’ donee had been in possession, and daring that period the 
plaintifis could not have sued. This is, no* doubt, a strong point, but neither the 
[785] lower Court not the respondent’s pleader has been able to cite any authority to support 
it. 1 cannot agree with the Court below in Jiolding that the possession of the donee was 
equivalent to piaintifi.>i’ possesMon. The donee had been in possession under his own title 
and adversely to the plaintiffs. SupposeAhe donee had continued in possession for more than 
twelve years, could the plaintiffs have sued to set aside the gift and recover possession on the 
ground that possession of the donee was simply permissive ? I answer this question in the 
negative. The plaintifis, therefore, cannot claim the benefit of the possession of their donee. 
The donee was put in possession by order of Court, but that order was declared erroneous and 
was set aside by the High Court. The reversal of a decree of a lower Court by the appellate 
Court has the eSect to relegate the parties to the position in which they were at the date of 
the commencement of the suit. The decrees of the lower Courts in favour of the donee having 
been set aside by the High Court, the defendant was relegated to his position at the date of 
the donee’s suit. The defendant can successfully sue the donee for mesne profits for the 
period during which the donee had beou in possession under the erroneous decrees of the 
Courts below. It seems to me, therefore, that the possession of the donee was the possession 
of a person accountable in law to the defendant. In Motes Sing v. Rajah Leelanund, 11 Cal. 
W. B., 4'J, it was held that possession obtained by the plaintiff himself under an order which 
was subsequently reversed was not enough to save his claim from the bar of limitation. I, 
therefore, bold that the suit is barred by time.” 

The plaintiffs preferred a second appeal. 

Doji A. Khare for the Appellants (Plaintiffs). 

Gkanasham N. Nadkarni for the Bespondent (Defendant). 

¥ 

Fapran, C. J.:—We are of opinion that the Subordinate Judge, First 
Glass, A. P., in this case has come to a correct decision, and that his decree 
should be confirmed. The claim of the plaintiffs to recover possession of the 
land in suit is, we think, time-barred. The plaintiffs have admittedly been out 
of possession of the land since 1881, and the defendant has been iu adverse 
possession of it from that time until the date of suit, the 2Dd October 1895, 
with the exception of a period during which be was ousted from possession by 
a third person who wrongly alleged that he was the donee of the plaintiffs. 
Under that allegaticm the alleged donee obtained possession of the land under 
the deor% of a Court of First Instance in April 18£t,2, but that decree was (after 
having been confirmed by the Lower Appellate Court) reversed by the High 
Court and the land was, as the result of the reversal, restored by the Court to 
the defendant on 9th April 1895. The reversal of the decree [736] by the 
High Court relegated the parties to, the position which they held at the 
commencement of the suit. The erroneous action of the Court of First Instance 
cannot, we think, prejudice the defendant, or put him in a worse position 
than he would have occupied, had the erroneous decree not been made. As 
remarked by thtf lower Court, the defendant could have sued the interloper 
for mesne profits during the time be was in possession under the erroneous 
decrees of the lower Courts. There was no abandonment of poasession here by 
the defendant as in Agency Company v. Short, 13 App. Ca., 793. The defend¬ 
ant was all along asserting his claim of right to the land and its possession, 
though for a short time be was improperly deprived of the latter. 

If the law is correctly laid down by Kat, L. J., in Willis v. Earl Bows, 
(1893) 2 Ch. 545 at p. 553, it would cover the prdkent case; " A continuous 
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adverse posnession for the statntory period, though by a sueoession of persons 
not claiming ander one another, does,”•(says that learned Judge) "in my 
opinion, bar the true owner,” but we prefer to rest our decision upon the ground 
taken by the Lower Appellate Court that the wrongful possession given 
by the Court to a third person did not, (after possession had been restored to 
the defendant), during its continuance, prevent the statute from running against 
the plaintiffs, and in favour of the defendant. If we assume that the wrongful 
possession was obtained at the instance tof the plaintiffs, the effect would not, 
we think, be different. Our view is supported by the case of Afotee 
Singh V. liajah Leelanund, II Cal. W. B.. 49, cited by the lower Court. 

Decree confirmed with costs. 

Deeree eonfirmed. 


HOTES. 

iSee also (1904) -29 Mad., 338 wbnro, ao far -as plaintiff wis concerned, he wae oat of 
possesBion for the statutory period and was therefore held to have been barred.] 


[7371 APPELLATE CIVIL. 


The 16th June, 1S97. 

Present: 

Mb. Justice Parsons and Mr. Justice Banadb. 


Narbheram.{Original Opponent) Appellant 

versus 

The Collector of Broach.(Origina' Applicant) Bespondent.'*. 

Bhag— Bhagdari Act {Born. Act V o1 1862), See. 2 — Sale of a portion of a 
bbag in execution of a deeree—Process for sale — Collector’s 
right to get the process»quashed. 

The appellant was the mortgagee of a portion of a bhag under a mortgage dated 1890, and 
in a suit brought upon the mortgage obtained a decree for sale of the mortgaged property. 
An attachment was issued and an order for sale was made. Thereupon the Collector appliedi 
under section 2 of Bombay Act V of 1862, to set aside the attachment and order for sale. 

Held, that the mortgage of a portion of a bhag was unlawful undes section 3 of the Act, 
and a process having beeu issued fo; sale of such portion, the Collector w-is entitled to have 
it quashed. 

Ranchoddaa v. Banehoddas, I. L. B., 1 Bom.. 561, distinguished. 

Second appeal from the decision of C. Fawcett, Assistant Judge, F. P., 
of Broach. . 

One Hargovan Parshotum' was the owner of a bhag in the village of Asta. 

In 1873 he sold a pa&Aan (or building site), which was appurtenant to 
his bhag, to one Bhagvan, and in 1880 be mortgaged the remaining portion 
of the bhag to one Narbheram Badaram. 

In 1888 Narbheram sued upon the mortgage and lie having died, his heirs 
obtained a decree for sale of the mortgaged property, and in execution the 
property was attapbed lyid ordered to be sold. 

Thereupon the Collector intervened (in 1891) and applied to the Court, 
under section 2 of Bombay Act V bf 1862, to set aside the attachment and 

* BecoSd Appeal, No, 124 of 1B97. 
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order for sale, on the ground that the property attached was only a portion of 
a bhag and did not include the gabhan which was appurtenant to it. 

Tlie execution creditors contended that the gabhan in question was no 
part of the bhag that the judgment-debtor had no title to the gabhan ; that 
the whole of his interest in the bhag was attached, and that the attachment 
was not illegal. 

[788] The Subordinate Judge of Anklesvar found that the gabhan was 
part of Hargovan’s ancestral bhag ; that he had sold the gabhan in 1873 in 
contravention of the provisions of Bombay Act V of 1862; and that as the 
gabhan was not included in the property attached, the attachment was illegal. 
He, therefore, set aside the attachment and order for sale, and his decision was 
confirmed, on appeal, by the Assistant Judge of Broach. 

The deoree-holders thereupon preferred a second appeal to the High Court. 

JUdanekshah Jehangirshah, for Appellants. 

Bao Bahadur Va$udeu J. Ktrlikar, Government Pleader, for Bespondent. 

FarBOns, J.:—The appellant sought to have a portion of a bhag sold in 
execution of a decree on his mortgage. At the instance of the Collector taken 
under section 2 of the Bhagdari Act (Bom. .4ot V of 1862) the Court below 
set aside the process for sale. 

It is argued before us that the lower* Court was wrong, (l) because the 
Act does not apply to a sale under a mortgage, (2^ because the mortgage was 
of the whole interest of the mortgagor in the bhag. We think that neither of 
these arguments is sound. 

In support of the first point, Banehoddas v. Banohoddas, I. Tj. B., 1 Bom., 
581, is cited. No doubt there is a remark in that decision that the words 
'‘attachment or sale by the proceeis of any Civil Court” in section 1 were 
intended to prevent attachment and sale under simple money decrees, and not 
to prevent the sale of mortgaged property in satisfaction of the mortgage-debt. 
But the Court there wbs dealing with a mortgage made before the Act was 
promulgated, and the remark must beconficed to such. The words of section 
2 of the Act are very wide, and section 3 declares that it shall not be lawful 
to mortgage any portion of a bhag. Under section 3, therefore*, the mortgage 
in the present case was unlawful, and as there had been a process issued for 
the sale of a portion of a bhag, the Collector under section 2 was entitled to 
move the Court to get it quashed. 

[789] As to the second point. The mortgage may be of the whole interest 
of the mortgagor, but we do not see bow this can possibly render it legal. The 
object of the Act is to keep a bhag intact, and with that object it forbids the 
mortgaging of any portion of any bhag. The‘mortgagor in the present case 
was, it is said, at one time the owner of the whole bhag, but he sold a part of 
it to one Bhagvan in 1873 and he mortgaged the rest to the appellant in 1880. 
Both of these transactions were illegal under the Act, and the fact of the 
earlier transaction cannot possibly‘be held to validate the latter. The true 
and only test to apply to the case is to see whether what the appellant seeks 
now to have sold is a portion of a bhag other than a rpoognised sub-division of 

^ such bhag. Beth the lower Courts find as a fact that it is, and, therefore, 
• their decision on the law is.oorreot. We confirm the decree with costa. 
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CRIMINAL RpVISION. 

The 12th November^ 1696' 

Present : 

Mb. Justice Parsons a*Rd Mr. Justice Ranadb. 

Manockji Dadabhai 
versut. 

The Bombay Tramway Compapy/ 

Tramways Act {Bom. Aat 1 of 1674), See. 24—' Regulating the travelling "— 
Meaning of the words—Regulation made under the section for regulating 

the conduet of the Company's servants—Illegality of such regulation. 

The words “regulating the travelling” in section 24 of the Bombay Tramwaye Act 
(Bom. Act I of 1874) mean laying down rules as to how person'' shall travel, that is to say, 
rules for the conduct and behaviour of the persons who travel, and cannot be held to include 
rules for the conduct of tbo Company’s servants, prescribing wbat they shall do, or what 
they shall not do, in the matter, for instance, of issuing tickets. 

Section 24 of Bombay Act I of 1874 Authorises the Bombay Tramway Company to make 
regulations “ for regulating the travelling in or upon any carriage belonging to them.” 
Under this section the Company made the following regulation :— 

“ Any conductor who shall neglect to issuo a ticket to a passenger, or shall issue to such 
passenger a ticket bearing a number other than one of the numbers contained in such books, 
or shall issue a ticket of a lower denomination than the amount of the fare, or non-consecutive 
in number, or a ticket other than the ticket provided by the Company for the journey to be 
travelled,—shall for every such oflence be liable to a penalty not exceeding Rs 25.” 
lield, that the regulation was tdlra vires. 

[7iO] Application under section 439 ol the Code ot Criminal Procedure 
(Act X of 1882). 

The accused was a tramway conductor in the service of tbe Bombay 
Tramway ConTpany. • 

He was prosecuted by the Company for omitting to issue a half-anna 
ticket to a passenger after receipt of the fare, as he was bound to do under 
bye-law 6 framed by the Company under section 24 of the Bombay Tramways 
Act (Bom. Act I of 1874), which authorises tbe Company to make regulations 
“ for regulating the travelling in or upon any carriage belonging to them." 

The bye-law was as follows :— 

“ Every person travelling on tbo tramway will, on payment of bis fare, be furnished 
with a ticket specifying the amount of fare, and shall when required show bis ticket to any 
servant of the Tramway Company. 

“ Each tramway car shall be in charge of* a conductor, and each conductor will be 
furnished with books, each containing tickets consecutively numbered, Any conductor who 
shall neglect to issue a ticket to a passenger or shall issue to such passenger a ticket bearing 
a number other than one of She numbers contained in such books, or shall issue a ticket of 
a lower denomination than the amount of the face or non-consecutivc in number, or a ticket * 
other than tbe ticket provided by tbe Company for tbe journey to be travelled, shall for every 
such offence be liable to a penalty not exceeding B**. 26.” 

The accused .was cquvicted under tbe above bye-law and sentenced to pay 
a fine of Rs. 5 by Khan Bahadur P. H. Dastur, Acting Third Presidency 
Magistrate. * 

* Crimfbal Bevision, No, SIS of 1896. 
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The aooused thereapon moved the High Court under its revisional juris- 
diction to set aside the conviction and sentence. 

B. B, Paymaiter undi, Dhanjibhai Jehattgir, for the Accused. 

Lang, Advocate-General, (irith Messrs. Boughton and Byrne), for Com¬ 
plainant. 

Parsons, J. The applicant has been convicted of the offence of failing 
to issue an baU-anna ticket to a passenger on the Bombay Tramway on receipt 
of the fare, as he was bound to do uhder bye-law 6 framed under section 24 
of the Bombay Act I of 1874 (The Bombay Tramways Act). The bye-law is 
as follows:— 

“ Eiioh tramway oar shall be ia oharge of a oondaotor, and eaoh oonduotor will be 
farnished with books, aaoh containing tickets oonsecntivcly numbered. Any conduotor who 
shall neglect to issue a ticket to a passenger, or shall issue (741] to such passenger a 
ticket hearing a number other than one of the numbers contained in such books, or shall 
issue a ticket of a lower denomination than the amount of the fare or non*conseoutive 
in number, nr a ticket other than the ticket provided by the Company for the journey to 
be travelled, shall, for every such offence, be liable to a penalty not exceeding Bs. 25. ” 

The point is, whether this is a bye-law that could legally be made under 
the said section 24, which allows the grantees to make regulations for regulat¬ 
ing the travelling in or upon any carriage' belonging to them. It is argued 
by the Advocate-General, for the prosecution, that as the payment of fares 
and the taking of tickets are essentials of travelling, a regulation as to the 
issue and grant of the tickets is a regulation of the travelling. We cannot, 
however, agree with the argument. Sections 16 to 18 of the Act provide for 
the payment of fares, and give the grantees the power to regulate the place 
and manner of payment. It may be' a preliminary of travelling that a person 
shall take a ticket, but it is not an essential of travelling that he shall have a 
ticket, still less a ticket of a consecutive number or of a particular colour. 
We think the words “ regulating the travelling ” can only mean laying down 
rules as to how persons shall travel, that is to say, rules for the conduct and 
behaviour of the persons who travel, and cannot be held to include rules for 
the conduct of the Company’s own servants, prescribing what ’ they shall do 
or what they shall not do. in the matter, for instance, of the issue of tickets, 
which rules are only framed by the Company for their own protection against 
the possible fraud or dishonesty of their servants. We are confirmed in 
this opinion by the fact that an express clause to enable bye-laws to be 
made for regulating the conduct of railway servants was by Act IV of 1883 
inserted in the Bailway Act, 1879, and now forms part of the Railway Act, 1890. 

We reverse the conviction and sentence. 

Ranade, J. The question of law to be oqnsidered in this case is whether 
Buie 6 of the rules framed by the Tramway Company for the regulation of the 
duties of conductors falls within the scope of any of the clauses of section 24 
of Bombay Act I of 1874. It was contended by the Advocate-General, who 
appeared on behalf of the Company, that the clause which permitted the 
[712] Company to make rales for the regulation of travelling, included a power 
,' to frame rules for the conduct of the Company’s servants. I am unable to 
accept the oorreotness of this view. The words used in section 24 are similar 
to those used in the Railway Company’s Act, section 47, clause (g) of Act IX 
of 1890, which section, however, contains a separate clause (a), empowering the 
Company to make rules for regulating the eouduot of *its ov^n servants. It is 
quite clear from this that the words used jn section 24 do not imply the power 
to make rules for the regulation of the oonduot of the Company’s servants. 
This beoomra still more olear from the fact that keotion 8 in the old Railways 
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Act IV of 1879 oonfcained a olanse (e) similar in its import to the words used 
in seotion 24 of the Tramways Act, and that the Ijegislatare deemed it neces* 
sa^ to pass a new Aot IV of 1883 by wBiob for the first time power was eon- 
ferred on railway administration to make rules for regulating the oondnot of 
railway servants. It accordingly appears ofear that the words used in section 
24, on which the Advocate-General relies, cannot be understood as conferring a^ 
power on the Tramway Company to frame rules for regulating the conduct of 
its servants in a way to make the negligent omission of the conductor to issue 
tickets to passengers an offence under &e Tramways Act. The Company has 
the power to dismiss its servants for neglect of duty, hut the negligence or 
omission cannot be dealt with as an offence criminaPy punishable. The rule ia 
obviously ultra vires, and we must reverse the conviction and sentence passed 
in this case. 


na Bom. 712 ] 

CRIMINAL REVISION. 

The 19th November, 1896. 

Present: 

Me. Justice Parsons and Mr. Justice Ranade. 

• 

In re Nahalchand Moliram.* 

_ • 

Police — Bombay District Police Act (Bom. Act VJI of 1867), Sec. 33 — "Booth "— 

Meaning of the word—Siructwe contemplated by the section must be con- 
structed on a public road and must cause nuisancf. to the public — Construction. 

The armsed had a bouse on e.ich side of a pubtio road. On the ucoasion of a wedding 
he pat bamboos across the street from the top windows of one [T4S house into the top 
windows of the other bouse, and laid a covering of cloth over the bamboos, thus making a 
canopy, or awuing, over the street. It whs at such a height that no obstruction or 
inconvenience whatever was caused to persons or animals passing along the street. The 
accused erected the struoturo without the permission of a Migistratc *or Municipal Commis¬ 
sion. j?or this aot the accused wa^convicted by a Magistrate under section 33 of the Bombay 
District Police Act (Bom. Act Vll of and sentenced to pay a fine of Bs. 5. 

Held, reversing the conviction and sentence, that the structure erected by the accused ‘ 
was not a ** booth ” within the meaning of seotion 33 of Bombay Act VII of 1867. The struc- 
tnre contemplated by the section must be on the road itself and cause some nuisance to the 
pnhlio. As no part of the structure in question touched the road, it could not be said to have 
bean constructed on the road. 

Application for revision under seotion 435 of the Code of Criminal Procedure 
(Aot X of 1882). 

The accused had a bouse on each side of a public street. 

* Criminal Bevision, No. 206 of 1696, 

t Seotion 88 <H RomUhy Aot VII of 1867 provides as follows" Any person who on any 
publie thoronghfare without the permistiion of a Magistrate or Municipal Oommission oon- 
Btmotsany booth, shed, stable, or tbe*like .... shall be punishable ... on conviotioo 
bdore a Magistrate, to the eztegt of fifty rupees' fine, Ao.” 
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In Deoember 189S, be erected a mandap, or pendali for the purpose of a 
wedding, by putting bamboos across the street from the top windows of one 
house into the top windows of the o^er bouse. He laid a covering of cloth 
over the bamboos so as to ‘form a canopy or roof over the street. No part of 
the structure touched the road, and no obstruction or inconvenience was caused 
•to any person or animal crossing or passing along the street. 

The accused put up this structure without obtaining the permission of a 
Magistrate or Municipal Commission. 

The accused was, therefore, convicted before a Magistrate under section 33 
of the Bombay District Police Act (Bom. Act VII of 1867), and sentenced to 
pay a 6ne of Bs. 5. 

The District Magistrate of Sholapur upheld this conviction and sentence, 
in appeal. 

The accused thereupon moved the High Court under its revisional 
jurisdiction. 

O. S. Mulgavkar, tor Accused. 

[744] Bao Saheb F. J. Kirtikar, Government Pleader, for the Crown. 

Per Curiam: —Section 33 of the Bombay District Police Act, 1867, says: 

" Any person who on any public thoroughfare.constructs any booth, 

shed, stable, or the like, Ac.shall be punishable, Ac.” The accused in 

this case owned a house on each side of the street and he put bamboos across 
the street from the top windows of one into the top windows of the other house, 
and laid a covering of cloth over the bamboos, thus making a canopy, roof or 
awning over the street. The structure was at such a height that no obstruction 
or inconvenience whatever was caused to persons or animals passing along the 
street. It may be that the accused trespassed over the road and did an act 
%o which the owners of the street might object —Nagar Valab Narsi v. The 
Municipality of Dhandhuka, 1. L. B., 12 Bom., 490 ; but the point is, whether 
svhatthe appellant erected was a booth, shed, stable ortho like constructed on a 
public thoroughfare. In 'Goldstraw v. Duckworth, 5 Q. B. D., 275, the words 
“over or upon the pavement ” in section67 of the 5 Vict., C. 44, S. 2, were 
construed to mean “ over or upon the pavement so as to obstruct the passage 
along it.” It is remarkable that thp word “ on ” only is used in sefetion 33, and 
its use in this section, which deals with “ public nuisances,” would seem to imply 
that the structure complained of must be on the road itself and cause some 
nuisance. Since no part of the present structure touched the road, it is difficult 
to see how it can be said to have been constructed on that road. It was, in 
fact, supported by, tyid constructed on, the accused’s own bouses. As to its 
being a booth, for which only the Government Pleader has contended, we have 
to see what a booth really is. In Webster’s Dictionary the word is said to 
mean “ a house, or shed built of hoards, boughs of trees or other light materials 
for temporary occupation.” In Latham’s Dictionary it is said to mean “ a 
temporary house constriioted with hoards or houghs or canvas.” The 
structure raised by the appellant does not fall within either of these definitions', 
and we do not think that it can be held to be a booth. The lower Courts 
[7183 have not dealt with this point. The Magistrate.calls the construction 
a.mandap. The District Magistrate calls it a pendal 

* We think that the conviction cannot be supported, and we reverse it and 
the sentence. 
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CRIMINAL REVISION. 

The 26th November, 1896. 

Present : 

Mr. .Tubtice Parsons and Mr. Justice Banade. 

Queen-Empress. 

verstiS 

Bai Vaju and others.' 

Gaming—Prevention of Gambling Act {Bombay Act IV of 1887), Sec*. 4, 

5 and 7—Proof of keeping or of gaming tn a common gaming 
house — Presumption — Evidence. 

A number of per&one were found by the police in a r'osod room in the upper story of a 
house, gambling with dice, and having cowries and money before them. They were 
convicted under Bombay Act IV of 1887. 

Beld, confirming the conviction, that under section 7 of the Act the facts found were 
evidence (until tUo contrary was shown) that the room was used as a common gaming 
bouse, and that the persons found therein wore there present for the purpose of gaming. 
Application under section 435 of the Code of Criminal Procedure (Act X of 
18U2). 

The accused, vyho wore fourteen in number, were charged under sections 4 
and 5 of Bnnbay Act IV of 18d7,—accused No. 1 with keeping a common 
gaming house, and accused Nos. 2 to ^4 with gaming in a common gaming 
house. 

On the night of the 3l8t August 1896, all the accused except No..l were 
found by the police in a closed room on the upper sfory of a house, sitting in 
a circle with dice and cowries (shells), and money before them. 

The house was attached to a Hindu temple, of whichr accused No. 1 was 
the pujari or’ministrant. • 

Accused No. 1 was not in the house when the police appeared on the 
scene and arrested the other accused. 

The accused were tried summarily under Chapter XXTI of the Code of 
Criminal Procedure (Act X of 1882) hy the First Class [746] Magistrate of 
Dhandhuka. He held that the house in question was «, common gaming 
house, and that all the accused except two were guilty of the otleuces charged, 
and he sentenced them to pay tines varying from Bs. 10 to 40. 

Against these convictions and sentences, the twelve accused applied to the 
High Court under its revisional jurisdiction. 

Nagindas Tulsidas (with Qanpat Sfliao), for Accused 

Bao Saheb Pasudev J. Kirtikar, Government Pleader, for the Crown. 

Per Curiam :—No doubt, as held in Criminal Ruling No. 9 of 1896, in the 
absence of evidence that a house is used for profit or gain, it«annot be held to 
be a common gaming house as defined in the Bombay Prevention of Gam* 
bling Act, 1887, section 3. In the present case,* thirteen persons were found 
in a room in the upper story of the bouse in question, sitting in a circle, gam¬ 
bling with dice, and having a quantity of cowries and money before them. Sec¬ 
tion 7 of the ’above quoted Act enacts that this shall be evidence, until the 
contrary is made to appear, that the room is used as a common gaming bouse, 

* Crisaiual Revision, No. 360 of 1896. 
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and that the persons found therein were there present for the purpose of gaming. 
The criminal ruling, therefore, has no application to the facts of the present 
case, and we see no reason to interfere with the conviction of the applicants 2 
to 12. Applicant 1 is convicted under section 4 of the Act. But she was not 
in the room, and the Magistrate'^does not record any finding that she is the 
owner or occupier of the house or room, but merely that her daughter was 
sitting outside the door, which was chained. In her case we reverse the con¬ 
viction and sentence. 


[ » Bom. 746 ] 

APPELLATE CRIMINAL. 


The 3rd December, 1396. 

Present : 

Mr. Justice Parsons and Mb. Justice Banade. 

Queen-Empress 
versus 
Boss. * 

Police—Bombay Dietriet Police Act {IV of 1890), Sea. 47 — 

Right of the police to have free access to a place of public 
amusement or resort—Race-course enclosure. 

Bacm were held in a certain enclosed ground at Poona which belonged to the Military 
authorities, and was lent for the purpose to the Western India Turf (747J Club. The part 
of the ground to which the public were admitted, was fenced in by ropes, and soldiers were 
stationed at intervals to prevent any persons entering or leaving the enclosure otherwise 
than through the passages provided (bt the purpose. The inspector of police, who was 
present on duty in that oapaoity, contrary to the regulations prescribed by the stewards of 
the races crossed over the fencing ropes into the enclosure instead of going in by the regular 
entrance. This was reported to the honorary secretary of the club, who had general charge 
of the arrangements. Ho sent for the inspector, and after an interview with him ordered 
two soldiers, who word in attendance to keep order, to put him out of the enclosure. They 
nccordingly did so, laying hands on him in the first instance, but immediately, at his re¬ 
quest, letting him go and merr.iy escorting him outside. He thereupon under section 358 of 
the Penal Code (Act XLV of 1860) charged the secretary of the club with using criminal force 
to a public servant in the exercise of his duty. 

Held, that the oSence had been committed. Under section 47 of the Polioe Act (Bom. 
Act IV of 1890) the polioe had a right of free access to the race-course. 

Appeal from the order of A. B. Bonus, Divisional Magistrate, First Class, Poona. 

The aoriused, (Captain Boss) was the honorary sdcretary of the Western 
India Tnrf Club. At a race meeting held at Poona in August 1897, under the 
anspioes of the club, on enolbsed ground lent for the purpose by the Military 
authorities. Captain Boss caused Inspector Fleming, a police officer who had (as 
was alleged) infringed the regulations, to be removed from the racing enoloaure. 

Inspector Fleming thereupon charged Captain Boss with using criminal 
force to a public servant in the execution of his duty. 

* Crimiosl Appeal, No. 853 of 1896. 
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The Magistrate found him guilty and under seotion 353 of the Penal Code 
{Aot XLV of 1860) sentenced him to a Oioa of Bs. 51. 

The facts of the case, and the points raised in defence, appear from the 
following extract from the judgment of the Magistrate:— . 

“ This oase hns atisen out of an incidoitt which oconrred at the last Poona sky races 
meeting. There were four days’ racing, the last day being August 11th. Police Inspector 
Fleming was the police officer on duty in immediate charge ol the Oivil Police, and on August 
llth he came into the first enolosure over the rooes which were used to fence the enclosure, 
passing through the picket of soldiers who were stationed along the ropes to prevent people 
from entering, and (as some witnesses add) leaving the enclosure otherwise than by one of 
the regular entrances provided. This entry being reported to Captain Ross, who at that time 
was the honorary secretary of Western India Turf Club, under the [748] auspicer of which 
club the race meeting was hold, he sent for Inspector Fleming, and the interview betweeu 
them ended in Captain Ross directing two soldiers of the Royal Irish Rifles to put Inspector 
Fleming outside the enolosure. The men took hold of Inspector Fleming, then let him 
go at his request, and escorted him outside the enclosure. These are the undisputed facts 
of the oase, and on those facts a charge of uoing oriroiiial force to a public servant in the 
execution of his duty has been framed against Captain Ross. 

*‘The facts statedTbeing admitted, or at any rate not disputed, the burden of proof that 
he is exculpated rests on Captain Ross ;*and to establish that exculpation the solicitor (or the 
defence has raised several issues which it is the duty of the Court to consider and adjudicate 
upon. These issues are partly issues of law and partly issues of fact. They may be stated 
as follows 

** (1) The raoe-oourso enclosure was not a place to which under section 47 oi the Bombay 
District Police Act of 1890 the police had right of ^ree access. 

" (3) If it wts. Inspector Fleming was bound to observe the rules and orders made by 
the stewards of the Western India Turf Club through their secretary and agent Captain Ross, 
■one of which rul^ and orders was that no one was to be admitted to the enciosnre over 
the ropes. * 

** (3) The race>soarse enclosure was not a place of public resort which, under section 51 
■of the Act mentioned, the police might enter without a warrant. 

* (4) If it*waB, Inspector Fleming was bound by the rules and orders made by a person 
lawfully au.horisod—in this oase Captain Ross as honorary secretary of the Western India 

Turf Oinb—one of which was the order already referred to.As regards the first 

issue, Mr. Burder has stated that he is not prepared to .admit that the enclosure is a public 
place for the purposes of section 47 of Act IV of 1890 (Bombay). I do not see that on race 
days it can possibly be held not to be such a place as is contemplated by the section. It is a 
plaoe to which, in this oase, the public were invited by advertisemotft in a newspaper; it is, 
1 bold, a place of public amusemoht. It may be the case, as stated by Mr. Burder, that the 
«neloBure is a part of the ground under the control of the Military authorities, and by them 
handed over to the Western India Turf Club on certain couditions. That does not, 1 consi* 
der, oxoludo the enclosure from the operation of section 47 of Bombay Act iV of 1890 when 
the public are admitted thereto on payment of entrance money or otherwise. Lords’ cricket 
ground in London is, I believe, the property of Marylobonc Cricket Club; the Empire Theatre 
in London is the property of a limited company; (J-oodwood race-course is the priA’ate property 
of an individual as far ar I* know ; but when these places are respectively used for cricket 
matches, theatrical performances or race meetings, they become places of public amusements, 
and if they were situated in the Bombay Fresidency, 1 sboul i consider them within the pur¬ 
view of seotion 47 of Act IV of 1890 (Bombay). That is my view as regards the raoc-oourse 
ground stand and enolosuros managed by the Western India Turf Club. 

17481“ The qhbstioaTif free access to the enclosure, may conveniently be considered in 
conneocton with the second issue. It isjstated by Captain Ross that be.informed Inspector 
Flaming that the whole of the side of enclosure whore the ropes wore, would be guarded by 
miUtary picket, that be (CaptaiifBoss) directed the picket to let no one pass except through 
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the gates, that Inspector Fleming was distinctly told that there wonld be no ingress or egress 
except through the gates (Exhibit 11). Insgpotor Fleming states that Captain Boss said that 
he was going to have soldiers to prevent people entering over the ropes and that Captain 
Boss may have said that no persons w^uld be allowed to enter except by the gates (Exhibit 
4). Several of the men who were on picket duty depose to having received orders not to 
allow any one to enter the enclosure over the ropes. That such orders were issued is, 1 think, 
proved ; and it remains to be considered whether they were rules by which Inspector Fleming 
was bound, and whether they contravened the statutory right of Inspector Fleming to free 
access to the enclosure. I hold that Inspector Fleming was not bound by those rules and 
that they did contravoiio the right referred to. Section 47 of Act IV of 1890 speaks of rules 
and orders lawfully made. The District Superintendent of Police in his evidence states that 
he considers these rules and orders to be in this case the rules and orders made by the Western 
India Turf Club authorities for the regulation of the ‘ internal economy ’ of the enclosure. 
Ho considers that the orders as regards the non-entry of the public over the ropes were ‘not 
legaland in answer to questions gives sevoial other opinions about rules which either were 
or might be promulgated by tbo authority of tbe stewards of the Western India Turf Club. 
These views of Mr. Kennedy are hardly relevant, it being the Court’s duty to decide on the 
matter. Mr. Little. Solicitor for the Crown, has urged that (a) Mr. Kennedy by the word 
' legal’ meant ‘ having the force of law’; (b) that the rules and orders referred to in section 47 
refer to rules and orders made under section 39 of the Act.—leaving it to be inferred that as 
no rules and orders were issued by the District Magistrate in this instance, the oolice remain¬ 
ed unfettered by any such rules or orders. I do not consider it necessary to discuss point (a), 
and I am not prepared to restrict tbe rules and orders mentioned in section 17 to those men¬ 
tioned in section 39. I hold that' rules and orders lawfully made ’ means rules and orders 
made under some express authorisation of law. 1 know of no law so authorising the stewards 
of the Western India Turf Club, and if it were intended that such a body when admitting 
the public to the premises controlled by thciQ should be empowered to restrict tbe right of 
entry of tbe police to such premises, I consider that the Act would have said so in definite 
terms. J.f such a power be now conceded, tbo whole of section 51 of the Act is nullified. 
Suppose lor instance that thelnspector irom outside the ropes had seen a man inside the en¬ 
closure pick a pocket and then try to sneak quietly away on the far side of the enclosure, 
would it be seriously contended that tbe inspector was by the stewards’ rule precluded from 
crossing the ropes and taking tbe shortest way to the offender to effect his arn-st. Hardly 1 
imagine. But if tbe inspector [780] might cross the ropes in this particular instance in the 
exercise of his duty, he might also cress thorn for the purpose of exercising supervision and 
keeping order. No distinction in urgency can bo recognised. I hold that Inspector Fleming 
had an absolute right to enter the enclosure by crossing the ropes, and that any rale or order 
to the contrary made by tbe stewards of the Western India Turf Club or their secretary was 
an illegi.l infringement of the right of free entry conferred by eootion 47 of the Act. Tbe 
question which has been suggested, whether tbe erection of a high fence round the enclosure 
would obstruct tbe police, is beside the point; as a fence is not a role or order, and if the 
police saw reason to climb over it in the execution of their duty, they would, I hold, be 
justified in doing so. 

f 

“Issue (3) can be disposed of at onoe for the reasons stated in connection with issue (1). 
1 hold that on race days the enclosure is a place of public resort within the meaning of sec¬ 
tion 51. If it was not, it would bo unnecessary to post a picket to prevent the public from 
entering without tickets. 

“Issue (4) can also be briefly‘dismissed. I hold that a person* lawfully authorised' 
means a person authorised by soma express provision of law, and does not inolnde the 
stewards or honorary secretary to the Western India Turf Club. My reasons for this opinion 

are set forth in the discussion of issue (3). *...*. I find Captain 

Boss guilty of the charge framed against him. The question of sentenoe can be briefly disposed 
of. 'The oBenoe was a very trifling one; in fact, idmost technical. As between man and 
man, it would be sufficiently punished with a simple fine. *' But tbe question really at issue 
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18 (he right of the stewards of the Western India Tnrf Club to place restrictions on the powers 
claimed for the police on the authority of Act IV' of 1890 (Bombay). That question is one to 
which I understand both sides desire a definite answer from a higher Court; and I, therefore, 
pass the lightest sentence which will allow of an appeal. 

“ The order of the Court is that Captain Boss*do pay a fine of Bs. 51 (fifty-one) or, in 
default, suffer simple imprisonment for seven days.” 

From this decision Captain Boss appealed to the High Court. 

Macpheraoti with Messrs. Crawford, Burder d Co. for the Appellant. 

Bao Bahadur V. J. Kirltkar, Government Pleader for the Crown. 

PftFBOns, J,:—This appeal has been very properly confined to, and argued 
upon, the purely legal question, namely, whether the police had a right to free 
access to the enclosed ground on which the Western India Turf Club held a 
race meeting on the 11th August last. 

(781} The facts as set out by the magistrate in his judgment are that the 
public were invited by advertisements in the newspapers, &c., to the race 
meeting, and that the public generally were admitted to the enclosure on pay¬ 
ment of varying amounts, and it is conceded that the meeting falls within the 
definition contained in- section 47, Bombay Act IV of 1890. 

The argumefft on behalf of tl<e appellant is directed to show that under 
no section of the said Act was a right of free access given to the police to such 
a meeting under the circumstances of the present case. Sections 39 (m), 47, 
51 and 53 of the Act were referred to as the only sections in the Act afford¬ 
ing a possible justification of the claim for free access. 

On the other side, sections 47 and 53. were relied on as giving that right. 
It is sufficient for the purposes of this decision to consider section 47. Sub¬ 
section 2 of that section gives the police free access to every public place of 
amusement, or to any assembly or meeting to which the public are invited, or 
which is open to the public for the purpose of giving effect to the provisions of 
sub-section (1) and to any direction made theieunder. In the present case, no 
directions were made. The Superintendent of Police says that he left the police 
arrangements to be made by Inspector Fleming. We must take it, therefore, 
that Inspector Fiemmg was in charge of the police arrangements, and that the 
duty which is clearly imposed on the police hy this section, was entrusted to 
him. That duty, as expressed in the section itself, is " preventing serious 
disorder or breach of the law. or manifest and imminent danger to the persons 
assembled.” It was argued for the appellant that until there was an apprehen¬ 
sion of these things happening, the police would have nojright of access, and 
that at a respectable race meeting there could be no such apprehension, and 
that, therefore, until the things happened there would be no right of access, but 
this argument loses sight of the use of the word “ prevention.” There is always 
a possibility, even among the must respectable persons at a race meeting, of 
some such thing happening, and where on payment of a fixed sum the public 
are admitted there is still more chance of such a possibility. If, in order to 
prevent such a possibility becoming a certainty, -■ in other words, if, in order 
to prevent these things hap- [782} pening,—the policeman in charge of the 
police arrangements should think it right to place police in vitrious parts of the 
ground and himself go through these grounds to set that everything was goin^ 
on satisfactorily, and that as far as he was concerned he had done bis duty of 
prevention, he would clearly be acting within the powers given hy this section. 
It is certainly But fo»tbis Court or for any Court to dictate to the police the 
precise amount of authority they shall exercise within the discretionary power 
given them by the law, or the precise time at which they shall commence to 
ozeroise that authority. 3he prevention of the things specified iu the section 
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under disoussion is left to them, and they are given the right of free aooess in 
order to effect that purpose. If the arguments for the appellant were correct, the 
Turf Club authorities could have ordered every policeman off the ground on the 
excuse that their services were not required at such a respectable and well- 
conducted meeting%7here there was no apprehension of any disorder or breach 
of the peace, or danger. It is, however. Tor the police authorities to determine 
the point, and having determined it in one way it was not within the power of 
the Turf Club to ignore the decision and to treat the police as trespassers. We 
think the conviction right, and we dismiss the appeal. 

Ranade, J.:—I concur. Though the appeal was preferred under section 408, 
clause (6), the counsel for the appellant took no exception to the statement of 
facts as set forth in the judgment of the trying Magistrate, and the only point 
argued before us related to the question of law, whether or not the enclosure 
from which Inspector Fleming, the complainant, was removed forcibly by the 
orders of Captain Boss, was or was not a place where the Inspector had a right 
to remain in the performance of his duty as a police officer. 

It was contended by Mr. Maopherson that the same general law applied 
to policemen as to private individuals, except so far as any express statute 
conferred on a police officer a particular authority to enter upon or remain 
on private property in the discharge of his duties. Only four sections (sections 
89, 47, 51 and 53) of the Bombay Police Act, IV of ld90, were referred to 
in the course of the argument as conferring such special autho-L7683rity. 
but the counsel for the accused contended that Mr. Fleming was not protected 
by any of these sections in asserting bis right to remain within the enclosure 
when asked to go out. Section 39 (l), clause m, did not, it was urged, apply, 
because it presupposes the existence of rules and regulations made in that behalf 
by the District Magistrate, which was not the case here. Section 47 empowers 
police officers above a certain rank to give directions in the matter of the admis¬ 
sion of the public to places of public amusement, but it was urged that these 
diractions have in view the prevention of disorder or breach of the law, or of 
imminent danger to the persons assembled, which occasions did not exist or 
arise in the present case. Furtbei^, section 51, clause 2, also pefmits a police 
officer to enter places of public resort; but this, it was urged, he could only do 
for the purposes specified in sub-section (1), which purposes are not alleged as 
justifications in the present case. Lastly, section 53 imposes a duty on 
police officers to keep order in places of public resort; but it was urged that the 
enclosure was not a place of public resort in the same sense in which the places 
specially mentionedf in the section are places of public resort, and, therefore, the 
section did not apply. 

The contentions on behalf of the appellant were thus either that the 
enclosure was not a place of public resort, or that there was no occasion for 
Inspector Fleming, as police officer, tojremuin within the place in the discharge 
of bis duties, and that, therefore, his assertion of a right to stay within the 
enclosure when told to go out was unjustifiable, and his forcible expulsion was 
not an offence under section 353 of the Indian Penal Code. It appears to me« 
however, that thd inspector had a full right, under sections 47 and 53, te'be 
present within the enclosure,-which must be held to be, for the purposes of the 
present inquiry, a place of public amusement or resort. It is admitted that 
the public were invited to the place by newspaper advertisements and 
every one who bad obtained a ticket could go to the place. The levying of 
ticket fees could not make any difference. Wherever a large crowd of 
people assembles, and it becomes necessary to make arrangements for their 
entry and exit and proper accommodation, tbo police have a duty to 
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E erform which they oaniiot forego. Though people going to a publio theatre pay, 
704] for the time being, for the seats they occupy, the theatre is none the less 
a place of publio amusement and resort. In the present case, the services of 
the police were specially indented for by the«appellant as secretary of the club, 
and the club bad no power to limit their functions to the place outside the 
enolosure. It is true special arrangements were made by the club to provide 
for the services of soldiers who are called military police in the correspondence, 
but that circumstance did not lessea the responsibility of the civil police 
authorities to keep order and prevent breaches of the law. It was admitted 
that, if an occasion had arisen for the services of the civil police, they would 
have had a right to enter within the enclosure itself. If they could do so after 
disorder had broken out, it follows as a corollary that they had a right to remain 
within the enclosure to prevent such disorder or breach of law in anticipation. 
The fact appears to be that the stewards of the Turf Club admitted in the 
previous correspondence between the Secretary and the District Police Super* 
intendent that Captain Boas had to a certain extent exceeded his authority 
in expelling the oomplaiuant from the enclosure in the way he did. The dis¬ 
pute would never have come before tlie Courts had Captain Boss expressed 
his regret more»fully. There was a technical offence committed, and the 
Magistrate’s decision of the point of law involved appears to me to be correct. 

ilppeal dismissed. 

[ SI Bom. 7S4 ] 

OBIGINAL CIVIL. 

The 22nd March, 189b. 

Pkbsent ; 

Mr. Justice Pulton. * 

Bhojabhai Allarakhia and another.Plaintiffs 

versus » 

Ilayem Samuel.Defendant.''’ 

Principal and agent—Liability of agent for rent—Honorary secretary to a school 
maintained by a foreign society —Contract Act (IX of 1872), 

See. 230 — Ejectment—Notice to quit—Service of notice — 

Transfer of Property Act {IV of 1882), Sec. 106. 

The plaintiff sued the defendant to recover posaession of a certain house in Bombay and 
iot arrears of rent. The defendant pleaded that the house in [7S9| question was occupied 
by the Beni-Israel School of Bombay which wa« maintained by the Auglo-Jewish Association 
of London, that ha was honorary secretary of the school, and as such, and not in his personal 
capacity, had hired tbo house, and that he had never paid the rent or expenses of the school 
out of hie own pocket. He contended that he was not liable to be sued personally. 

fff M that the defendant was liable for the rent. The'-^ was nothing to show that the 
contract for the house was made on the personal credit of'any one except the defendant. 

The notice to quit had been sent to the solicitors of the defendant. It was contended 
that ^hia was not -officient service under section 106 of the Transfer of Property Act (IV 
of 1881). 

Held, that tbo service was sufficient.__ 

Suit No. 69 of 1898. 
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Sdit for poBsessioD of a bouse and for rent. 

The plaint stated that on the *8th November 1897, the plaintiffs had 
purchased the house in question, the defendant being at the time a monthly 
tenant thereof. The defendant duly attorned to the plaintiffs. 

On the 28th December 1897, the plaintiffs served a notice on the defend¬ 
ant to vacate on or before the Ist February 1898, but the defendant disregard¬ 
ed the notice and continued in occupation. The plaintiffs prayed for possession 
and for rent at the rate of Bs. IdO^ier month from the 8th November up 
to the 31st .lanuary 1898, and for compensation for use and occupation 
subsequently to that date at the rate of Bs. 200 a month. 

In his written statement the defendant stated that ho was the honorary 
secretary of the Beni-Israel School of Bombay, which occupied the house in 
question, and that the said school was in charge of the Anglo-Jewish Associa¬ 
tion of London, which, out of its funds, paid the rent and all the expenses of 
the school; that in hiring the said premises he had acted as honorary secretary 
and not in his personal capacity ; and that he had never paid the rent or 
expenses of the school out of his own pocket. He submitted that he was not 
liable to be sued personally for the said rent. 

He also alleged that the notice to quit.had not been served upon him as 
required by section 106 of the Transfer of Property Act (IV of 1882) and that 
the notice was, therefore, not a legal notice, and be brought into Court Bs. 565, 
being the rent due at [756] Bs. 150 per mouth which be contended was all 
the plaintiff could claim. 

At the hearing the following issues were raised :— 

(1) Whether defendant in person ally liaji)le to tho plaintiffs and whether the plaintiffs 
have any cause of action against him personally ? 

(2) Whether defendant received legal notice to quit ? 

(3) Whether, having regard to the payment into Court, plaintiffs are entitled to any 
and what relief against the defendant '! 

Inverarity, for the Plaintiffs The defendant, if merely an agent of the 
London Association, is an agent of a foreign principal, and as such liable. The 
plaintiffs had no notice that he was merely an agent. The notice to quit was 
served upon his solicitors, and that is sufficient under section 106 of the 
Transfer of Property Act (IV of 1882). 

Lowndes, for DefendantThe plaintiff's had full notice that the defendant 
was merely an agent. The Bombay Branch of the London Association is 
liable ^.nd not the defendant. As to service of notice, section 106 of the 
Transfer of Property Act (IV of 1882) is clear. 

The following authorities were cited:—As to the liability of an agent, 
Dutton v. Marsh, L. B., 6 Q. B., 361, In re New Fleming Spmntng and Weaving 
Oo., I. L. B., 4 Bom., 275; Farhall v. Farhall, L. B., 7 Cb., 123; Burls v. Smith, 
7 Bing., 705; Storey on Agency, Sec. ^85, Daly's Law of Clubs and Voluntary 
Associations. As to service of notice,^.Papt»ion v. Brunton, 5 H. & N., 618; 
Prior V. Ongley, 10 G. B., 25; Jogendro Ohunder v. Dwatknath Karmokar, 1. L. 
E , 15 Cal, 681. • 

‘ Fulton, J ;—On the first issue I find in the affirmative. Assuming that 
the former owner when he let the premises to the defendant knew that the 
latter was the honorary secretary and treasurer of a school committee (which 
is very possibly the ease) still there is nothing to slvow that the oontraot 
was made on the personal credit of any one except the defendant. A fluc¬ 
tuating body like the committee of a society or school cannot contract, though 
the individuals composing it may do so. Here*[767] it is not alleged that 
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any single individual was named as having authorized the amount, and to this 
day we do not know who were the men^bers of the committee in question and 
in what way (if at all) they signified their assent to the tenancy accepted by 
the defendant. Primd facie, looking to the^forms of receipt which the defend¬ 
ant accepted, I should say he contracted in his own naute, but whether he 
did so or not, the case seems to fall ifnder section 230 of tlie Contract Act, no 
principal being disclosed. Mr. Lowndes argued that a decision on this issue 
against the defendant would render precarious the position of honorary secre¬ 
taries of charitable institutions in general. I do not think that is the case. If 
secretaries of voluntary societies make contracts without disclosing the names 
of the persons under whose authority they are acting, they of course render 
themselves liable for the performance of the contracts they have made, but in 
practice no real difficulty usually occurs: for the committees of the institutions 
concerned would, as a rule, naturally feel bout.d, in honour, to indemnify their 
officers, and would, in so far as they had authorized the contract, be equally 
bound to them in law. 

On the second issue it appears to me that the notice to quit sent to Messrs. 
Craigie, Lynch and Owen is sufficient. Either the case falls under section 106 
of the Transfer ef Property Act, or it does not. If there is no custom taking 
the case out of the section it is quite clear, from the defendant's evidence, that 
the notice was delivered to him more than fifteen days before the end of 
January. It was sent to his solicitors, who handed it over to his brother, who 
in turn passed it on to him within a few days. There can, I think, be no 
doubt that the notice was in the defendant’s hands before the I5th January, 
and if so, the wording of section 106 was complied with. The notice was deli¬ 
vered to the defendant personally. I am asked to say that it was not delivered 
to the defendant personally, because it' was not placed in his hands by the 
plaintiffs or their agent. But 1 could not so decide without adding weds to 
the section, which does not determine by whom delivery must he ma'de. So 
long as the notice is delivered by some one to the defendant, the literal terms 
of the section are complied with and also, I think, [7S8] its intention, which 
is simply to,8ecure due notice to the tenants, I cannot see what difference it 
makes "hether a notice is given, in the fir^t instance, to the solicitors and by 
him conveyed through a relative or servant to the tenant, or whether it is given 
direct to the tenant by the lessor in the first instance. In both cases it is either 
eventually or directly delivered to the tenant personally and that is all that the 
language or the spirit of the section requires. To accept the argument put for¬ 
ward for the defence it seems to me that! should have to alter the wording of 
the section, and that in doing so I should clearly be defeating its intention. 

On the other hand, if, as seems vary probable, the case does not fall under 
section 106 owing to the existence of a local custom requiring a month’s notice * 
in the case of bungalows and bouses of which the rent is paid monthly, it seems 
equally clear that the notice of the 28th December was sufficient. It was 
given to Messrs. Craigie, Lynch and Owen, who did not disclaim authority to 
act for the defendant, and who caused it to he conveyed to the defendant. 
They had a few days before written to the plaintiff on the. subject, and as a 
matter of fact they did communicate the notice tc the defendant, though poss¬ 
ibly not till after lat January. In these circumstances, then, there is, 1 think, 
a presumption that they had authority to receive the notice (see Prior v. OngUy) 
10 0. B., 25, apd coq^equently the question whether they actually sent it on in 
time to the defendant, does not arise —Tanham v. NichoUon, L. B., 5II. L., 661. 

I pass a decree for plaintiffs* in terms of paragraphs 1 and 2 of the prayer 
of plaint and for compens^ion at the rate of Bs. 150 per month for the use 
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and oocttpation of premises from the 1st February to the day of receiving ^sses- 
sion. I do not think it proved that at the present time plaintiffs could have 
got a higher rent than what they were receiving from defendant. Defendant 
to pay costs of this suit. 

Attorneys for the PlaintiffsMessrs. Pramji and Dinahav. 

Attorneys for the Defendant: —Messrs. Ardeair, Bormaaji and Dinaha. 


[759] OBIMINAL BEFEBENCE. 

The 10th December, lb96. 

PBKSENT: 

Mb. Justice Parsons and Mb. Justice Banadb. 

Queen-Empress 
versw 

Kaiu Dosan.* 

Criminal Proeedwe Code {Act X of 1882}, See. il2—Appeal from a 
conciotion by a Magiatrate, other than a Preaideney Magiatrate, 
where accused pMada guilty — Appeal. 

The Moused pleaded guilty to a charge of kidnapping from lawful custody, and was 
thereupod oonvioted by a Magistrate of the Firat Glass and sentenoed to four mouths’ rigoc- 
oos. imprisonment and a fine of Bs. iiO. The aocusod appealed and in appeal denied that ho 
had committed the ofienoe. The Sessions Judge was of opinion that, as the accused had 
pleaded guilty at the trial, be had no power to deal with the appeal, except as regards the 
amount of punishment awarded. He, therefore, referred the case to the High Court. 

Utld, that the Sessions Judge was competent to deal with the whole appeal. Section 
413 of the Criminal Procedure Code (Act X of 1H83) had no application. That section pro¬ 
vides for convictions by Oourts of Session or Presidency Magistrates only, and the noeption 
is not only as to the extent but also as to the legality of the sentence. 

BbfBBBNCB under s^bofeion 438 of the Code of Criminal Procedure (Act X of 
1883). 

The accused was charged with the offence of kidnapping from lawful 
' guardianship under section 363 of the Indian Penal Code (Act XLV of I860). • 

The accused pleaded guilty, and wsiS convicted on bis own plea by the First 
Class Magistrate of Ahmedabad and sentenced to rigorous imprisonment for four 
months and to pay a fine of Bs. 20. 

The accused then appealed to the Sessions Judge,‘and in appeal denied 
that he* had committed the offence. 

The Sessions Judge was of opinion that the conviction was illegal; but as 
the accused had pleaded guilty at the trial, he held that be had no power to deal 
with the appeal except as regards the amount of the punishment awarded. 

He, therefore, referred the case to the High Court under section 488 of 
the (k)de of Crimi nal Procedure ( Act X of 1882). __ 

* Orimioal Reference, Ho. 181 of A696. 
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[760] The reference came on for bearing before a Divieion Bench 
(Pabsons and Banadb, JJ.). 

There was no appearance for the Grown or for the Accused. 

Per CUBIAM:—We return the appeaj#to the Sessions Judge for him to 
'dispose according to law. We do not understand what b*e means by saying 
that be cannot deal with the appeal except as regards the amount of punish¬ 
ment. Section 412 of the Criminal Procedure Code provides for convictions by 
Courts of Session or Presidency Magistrates only, and the exception is not 
only as to the extent but as to the legality of the sentence. 

Case remanded. 


MOTES. 

[The words * or MagittraU of the First Class ’ have been inserted in sec. 413, Criminal 
l*rooedare Code, 1898. J 


( 83 Bom. 760 ) 

CEIMINAL EBVISION. 

^ The 10th Deeember, 1696. 

. Pbebbnt : 

Mb. Justigb Pabsons and Mb. Justice Eanade. 

Queen-Eoipress 
versus 
Hanma** 


Oriminal law—Praetiee—Procedure-—ScTUenoe—Enhancement of sentence — 
Power of appellate Court—Conviction and sentence,on two separate charges 
—Retention of sentence where eonoiction on one of the charges is reversed. 

Where an accused person is convicted and sentenced on two separate charges, the appel¬ 
late Court has 'no power, in appeal, to uiaintaiu the whole sentence when it reverses the 
conviction on one of the charges, as to do so is, in effect, to enhance the sentence. 

The accused was convicted by the Second Glass Magistrate of Belgi of the 
offences of theft and mischief hy killing, Ac., cattle under sections 379 and 429 
of the Indian Penal Code (Act XLV of 1860) and sentenced to one month’s 
rigorous imprisonment for each offence. 

On appeal, the District. Magistrate of Bijapur convicted the accused of the 
offence of mischief only under section 429 of the Indian Penal Code, but 
upheld the whole sentence of two months’ rigorous imprisonment. 

The High Court sent for the record of the case under section 435 of the 
Code of Criminal Procedure (Act X of 1882). 

[761] Per Cubiam :—In this case wa do not interfere, as the sentence has 
expired, but we would point out to the Lower Appellate Court that it had no 
power to maintain the whole sentence when it reversed the.conviction on one 
of the charges, such a maintenance being an enhancement of the sentence 
(see Orimind Euling No. 41 of 1892). 

MOTES. 

* l^bis was followed in (1906) 30 Mad., 48.3 


* Cvminal Beriew, No. SIS of 1896. 
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ANANDBAO BABAJI BABVB V. 


( t2 Bom. TCI ) 

APPELLATE CIVIL. 

f 

■ The 24ik June, 1897. 

, Tbesent : 

Sir C. F. Fabbam, Kt., Chief Justice, and Mb. Justice Candy. 


AoaDdrao Babaji Barve.(Original Plaintiff) Appellant 

veriius 

Dargabai and others.(Original Defendants) Bespondents.* 


Transfer of Property Act [IVof J882), Sso. 185—Assignment of mortgage by 
mortgagee—Suit by assignee—Payment into Court by defendants [represen¬ 
tatives of mortgagor) of price paid to the assignor [mortgagee) without 
admitting the mortgage or assignment — Interest — 

Payment tn grain —Damdupat. 

In B suit by the aB.4ign8e of a mortgage to recover the amount due on it, the defendants 
(who were representatives of the mortgagor) without admitting the mortgage, or that any¬ 
thing was due under it, paid into Court the amount which the plaintiff had paid for the assign¬ 
ment with interest and expenses, but said thas thSy did not admit the assignment to the 
plaintiff or the assignor’s right to the mortgage, but that they were willing that the amount 
should be paid to the plaintiff if he proved that he was the person entitled to recover the 
mortgage-debt. 

Held, that the plaintiff was entitled to recover the whole amount legally due on the 
mortgage, and that section 135 of the Transfer of Property Act (IV of 1882) did not apply. 
Payment into Court under such circumstances was only a conditional tender and such a 
conditional tender is not a payment under the section. 

Held, also, that the rule of damdupat applied to the mortgage, the advance having been 
in cash, although the interest'^was to be paid in grain. 

Second appeal from the decision of J. Fitzmaurioe, District Judge of 
Thana, varying the decree of Bao Saheb G. V. Saraiya, Subordinate Judge 
of Bassein. 

Sait by the plaintiff as assignee of a mortgage. The mortgage had been 
executed on the 12th January 1880, by Balkrishna N. Vartak and Narayan 
Balkrishna Vartak to one Farashram Sadashiv, whose grandson Balkrishna 
assigned it to the plaintiff. The deed provided [inter alia) that twenty maunds 
of paddy [.762] should be delivered annually to the mortgagee as interest on 
the sum lent. The plaintiff alleged that no part pf the debt bad been paid, 
and now sued the defendants, whu were the heirs of tbe mortgagors, to recover 
Bs. 250 as principal and Bs. 490 as interest. 

The defendants did not admit the mortgage or the assignment, or that 
anything was due. They pleaded that they had no notice of the assignment 
as required by sections 131—133 of the Transfer of Property Act (IV of 1882), 
and they alleged that the only consideration paid by the plaintiff for the assign¬ 
ment was Bs. 200. They accordingly paid that sum into Court together with 
Bs. 3-6-0 as interest and Bs. S-IO-O as expenses, in all Bs. 207, which they 
submitted was what the plaintiff was entitled to in case he should prove his 
right under tbe mortgage, having regard to section 135 of the Transfer of 
Property Act (IV of 1882). 

The Subordinate Judge passed a decree for the'plaintiff for Bs. 670, 
holding that the.plaintiff was entitled to the.full amount of the mortgage-debt 

* Second Appeal, No. 624 of 
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and not merely to the enm which he had paid for the assignment. He also 
held that the rule of damdupat was not applioahle to the case, as the interest 
was to he paid in grain and not in cash.* 

On appeal, the Judge varied the decree and awarded only Bs. 207 to the 
plaintiff, holding that section 135 applied and that payment of that sum into 
CSonrt was sufficient nnder the sectioi}. 

The plaintiff preferred a second appeal. 

iV. Q. Ohandavarkar, for Appellant:—The plaintiff is entitled to the whole 
mortgage-debt which he purchased. Section 135 does not apply to this ease. 
That section applies only when an unconditional payment is made. Here the 
payment made by the defendants was not unconditional. It was not made to 
the buyer, but into Court, and the defendants contested the assignment and 
the plaintiff’s right under the mortgage— Vtshnu v. Dagadu, 1. L. B., 19 Bom., 
290; Khoshdeb V. Satar Mondol, 1. h. B,., 15 Cal., 436; Onsh Chandra v. 
Kashisauri, I. L. B., 13 Cal., 145. 

[768] Oanesh K, Desthmukha, {or BespondentsThe payment into Court 
was sufficient, and section 135 applies. The payment was not conditional. 
The plaintiff, of course, had to show bis right to recover the money. The 
execution of the mortgage was not contested. The defendants merely pleaded 
ignorance of the transaction. They had to protect themselves from liability 
td the mortgagee’s heirs. The payment into Court was sufficient— Debendra 
Nath V. Pulin Behary, I. L. B., 23 Cal., 713. 

Farran, C. J.Section 135 of the Transfer of Property Act has given 
rise to various different rulings in the High Courts. It is a sweeping and rather 
drastic section. It enables a person against whom an actionable claim exists, 
whether disputed or not, to free himself from his obligation for its fulfilment 
by paying to the assignee by purchas'e of the claim the price and incidental 
expenses of the sale with interest on the price from the day that the buyer 
paid it. The time within which an obligation when assigned can be thus got 
rid of, is not limited by the Act; and hence payment into Court after suit 
brought to recover the claim has been held to fulfil its conditions if made before 
the claim is ipade clear by evidence and is ready for judgment —Muehtram v. 
Ishan Chunder, I. L. B., 21 Cal., 56K; and the definition of an actionable claim 
is so wide that it has been held to extend even to a registered mortgage claim— 
Namdar Chaudhri v. Karam liaji, I. L. B., 13 All., 315 ; Muehtram v. Ithan 
Chunder, I. L. B., 21 Cal., 568: Uussick Lull v. Ror.ianath, 1. L. R., 21 Cal., 
792; Debendra Nath v. Putin Behary, J. L. B., 23 Cal., 713. The latter case 
is an authority for saying that an offer or tender of the price and expenses 
with interest is sufficient though not followed by a payment into Court. 

The Madras and Allahabad High Courts have even hold that the assignee 
of an actionable claim is not entitled to recover in any case more than he has 
’paid for the claim with interest and expenses— Nilakanta v. Kriahuammi, 
I. L. B , 13 Mad., 225 ; Jani Begam v. •Jahangir Khan, I. L. B., 9 All., 476. 
These decisions, however, have not found favour with the Judges of the Calcutta 
High Court; and this Court, following their view, has ruled that the assignee- 
plaintiff is entitled tef [764] recover the whole amount of the claim assigned 
to him, unless the defendant actively avails himself of the provisions of section 
135 of the Transfer of Property Act. We feel ncr doubt as to the soundness of 
that decision. • 

The question here is, whether what the defendants have done is equivalent 
to payment. T^ey have (without admitting the mortgage-debt upon which they 
are sued in their representative capacity, or that anything is due under it) 
brought into Court the amojint which the plaintiff has paid for the assignment 
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of the mortgage, but say that they do not admit that the plaintifi’e assignor 
was the person entitled to the mortgage, or the plaintiff’s assignment, and are 
only willing that the amount should be paid to the plaintiff if he proves to the 
satisfaction of the Court that ha is the person entitled to recover the mortgage^ 
debt. This tender by payment into Court was, in fact, a conditional tender. 

In our opinion, a conditional tender such as this does not amount to a' 
payment within the meaning of section 135. Payment into Court, unless the 
plaintiff can take it out in satisfaction of his claim, is not payment at all. If 
the plaintiff had not shown that his assignor was the person entitled to the 
mortgage, his suit would have been dismissed with costs. The payment into 
Court did not shorten the trial in any respect except that it avoided tbeneceS" 
sity of taking the mortgage account. It doubtless may in some instances occur 
that the obligee of an actionable claim does not know whether the assignee of 
the obligor of such claim has a good title to recover it or not. In such oases 
it may be difficult for the obligee to avail himself of the provisions of section 
135, but we do not think that such a consideration should lead us to hold, 
as the District Judge has done, that a conditional tender in the shape of 
payment into Court, coupled with a condition as to its payment to the 
plaintiff, is equivalent to payment. The payment into Court in this case did 
not in the least shorten the trial. Issues were raised and the case was fought 
upon them, and it was only when the plaintiff obtained a certificate under 
Act VII of 1889, and proved his case, that a decree was passed in bis favour. 

[765] In the absence of a preamble it is difficult to determine what object 
the Legislature bad in view in passing the section—what the mischief was 
which they sought to remedy. The word “ payment ” which they have used in 
the section cannot, as point^ out in Debendra IHath v. Pulin Behary, 1. L. B., 
23 Cal., 713, be read in its usual sense. To so read it would make the Act a 
dead letter. Under these oiroamstances one is perforce led to eonjecture what 
the evil was which needed legislation of a somewhat novel and retrograde 
character to check it. If it was to put an obstacle in the way of assigning 
even undisputed registered mortgage claims and choses in action of every kind, 
the Madras rulings are without doubt best calculated to t^ffect that purpose, 
but it is difficult to suppose that '.,he Leg'slature had in view a purpose so 
opposed to modern ideas. If they desired to confer immunity upon debtors from 
paying the full amount of their debts, the same observation is applicable. If 
they intended to diminish litigation, the ruling that a strict tender before suit 
followed by unconditional payment into Court, or unconditional payment into 
Court where tender J)eiore suit is impossible, is necessary in order to bring the 
obligee within the terms of the section, best effectuates the object of the 
Legislature. If the suit is to go on notwithstanding the payment, litigation is 
not avoided. If the Legislature had in view the checking of the common 
Indian practice of buying up doubtful and disputed claims, the definition of 
actionable claim in section 130 is too wide and brings within the scope of the 
provision undisputed as well as disputed and doubtful choses in action. 

We reverse the decree of the District Judge and restore that of the Subor¬ 
dinate Judge, bu^ as we think that the rule of damdu^at is applicable to this 
mortgage—the advance having been in cash though the interest was to be paid 
in grain - with the variation that the interest must be limited to the amount of 
the mortgage-debt, or Bs. 500 in all. There will be the usual decree for sale in 
default of payment of that sum with interest at 9 per cent, within six months 
of this date. Costs throughout in proportion. 

. Decree reversed. 
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NOTES. 

I See. 186 of the Trensfer of Property Act, 1883, was abrogated by the T. P. A. Amend* 
ment Act, 1900.) n / 


[706] CBIMINAL BEFERENOE. 

The J7th December, 1896. 

Prbsbnt; 

Mr. Justice Parsons and Mr. Justice Ranade. 

In re Limbaji Tnlsirain and others." 

MunioipcU Act, Bombay {Bombay Aet III of I88b) Sec. 472—Goniinuing offen- 

Wis—Punishment for such offences after a fresh oonvietion—Separate 
prosecution for continuing the offence — Practice — Procedure. 

A PresideDoy Magistrate, having convicted certain accused persons and fined them under 
seotion 471 of the City of Bombay Municipal Act (Bombay Act 111 of 1608), proceeded in the 
same order, purporting to act under the provisions of section 472, to fine them so much per 
day in case they continued the offence. 

Held that the latter order was illeg il under section 473 of the Act. The section requires 
a separate proseontion for a distinct offence, a prosecution in which a charge must be laid 
for a specific contravention for a specific number of 'days, and for which charge, if proved, 
the Magistrate is to impose a daily fine of an,amount which i.s left to his discretion to 
determine. 

This was a referenoa under section 432 of the Code of Criminal Procedure (Act 
X of 1882} by W. B. Hamilton, Presidency Magistrate! 

The reference was in the following turms:— 

“ In Municipal Case No. 883 of 1896, the Magistrate, Mr. Webb, who was acting for me, 
fined one Limbafi Tulsiram on the 8th September 1^6, for an oSenoo under section 357 of 
the Municipal Act (111 of 1888). The order is ‘ Fined Bs. 5 and Be. 1 per diem until work 
completed.’ 

“The municipality has now mtdo a demand for payment of the daily penalty which 
they say amounts to Bs. 2, the work being completed on the morning of the 11th September. 

” I have the honour to refer the legal question for the favour of thg opinion of the High 

Court, whether I can enforce the payment of this daily penalty, 

■ ••>••• 

I have, therefore, the honour to refer the question, which I have put above, for the 
consideration of the High Court. 1 do so more particularly, as Mr. Webb has inflicted a 
daily penalty in a large number of municipal cases, and it is necessary to decide whether 1 
can enforce the payment cf such fines.” 

The High Court sent for the record and proceedings in all the oases 
referred to by the Magistrate. 

[mj The reference came on for final hearing and disposal before a 
Divisional Bench (Parsons and Banade, JJ.). . 

^ere was no appearance for either party. 

Per Curiam :—The Presidency Magistrate in these oases, having convicted 
the several accused peraous and fined them under the provisions of seotion 471 
of the City of Bombay Municipal Act, 1888, proceeded in the same order, 
jmrporting to aet under the provisions of section 472, to fine them so muoh a 

* Crinfinal Reforenoe. No. 137 of 1896. 


10 BOM.— 138 
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day ID case they oontiuued the offence. We think the latter order illegal. 
Tiie section (472) provides that “ Whoever after having been oonvioted of 
oontravening any provision of any of the sections * * * hereinbelow .in 

this section mentioned ^ ^ coQtiQ^gg t;o contravene the said provision 

shall be punished for each day that be continues so to offend." 
Clearly this necessitates a separate pfosecution for a distinct offence,—a prO' 
seoution in which a charge must be laid for a specific contravention for a 
specific number of days, and for which charge, if proved, the Magistrate is to 
impose a daily fine of an amount which is left to him in bis discretion to 
determine. The orders in the present eases are bad as being conviotionB and 
punishments for offences which the accused persons bad not committed, and 
with which they were not and could not have been charged, at the time the 
sentences were passed. The effect of such orders would be to deprive the 
accused persons of the opportunity to deny the commission of the offence or 
plead extenuating circumstances, and to take away from th'e Magistrate, who 
might have afterwards to levy the fine, the discretionary power vested in him 
by law to determine the amount that should be inflicted after investigation of 
the case. 

We reverse the orders in all the cases under revision. 

notes! 

[ Sec also (1897) 22 Bom.. 841; (1910) 37 Cal., 671; (1902) 24 All., 309.] 


[788] APPELLATE CRIMINAL. 


Thi 17th December, 1896. 

Present: 

Mr. Justice Parsons and Mr. Justice Ranade. 


Queen-Empress 
versus 

Khandusingh. 


Penal Code {Act XLV of 1S60), Secs. 463 and 471—Using as genuine 

a false document. 

The aooused applied to the Saperintendont of Polioe at Poona for employment in the 
Police force. In support of his application he presented two oertifioatea whioh he knew to 
be false. One of these certiiicates was a wholly fabricated doonment, whilst the other was 
altered by eeveral additions made subsequently to the issue of the 

Held, that the aooused was guilty of bfienoes under sections 463 and 471 of the TnAUn 
Penal Oode (Aot XLV of 1860). 

Appeal from the conviction and sentence recorded by G. C. Whitworth 
Sessions Judge of Poona 

The accused was changed, under section 471 of the Indian Penal Oode 
(Act XLV of 1860), with using as genuine two certificates purporting to be 
signed by a public servantMn bis official capacity whioh he knew to be forged. 

The aooused was for three years a sapper in the cerps of .Bombay Sappers 
and Miners. He obtained his discharge from the corps on the 24th August 
1896. On the 4tb September 1896, he apiflied to the Polioe Superintendent of 

' Crimi&al Appeal, No. 346 of 1896. 
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Poooa for employment ID the police force. He represented that be had been 
bavildar-major in the Sappers and Miners for nearly four years. 

In support of his application he produced two certificates, one purporting 
to be a certificate signed by Major O’Sullivan, Commanding the Sappers and 
Miners, and the other a discharge certificate partly in print and partly in 
manuscript, and signed by the same officer. 

Of these, the first certificate was a wholly fabricated document, whilst the 
discharge certificate was altered by the.addition of the word “havildar” after 
“ sapper " in two places, and also by tbu addition of the figure " 9 ” representing 
nine months, after the entry " 3 years ”, which expressed the accused person’s 
period of service. These alterations were made subsequently to the issue of 
the certificate. 

[769] The accused was convicted by the Sessions Judge of the offences 
charged, and sentenced to one year’s rigorous imprisonment under sections 466 
and 471 of the Indian Penal Code. 

Against this conviction and sentence the accused appealed to the High Court. 

There was no appearance for the Crown or for the Accused. 

Per Cuuiam; —This case is clearly distinguishable from Jan Mahmned v. 
Queen-Empress, f. L. H., 10 Cal.^ 584, where the intention was to produce a 
false belief that the accused was entitled to a certain dignity only. Neither is 
it similar to Imperatrix v. Haradhan, 1. L. B., 19 Cal., 380, where the intention 
was to be permitted to sit for a certain examination. 

In the present case, the document was falsely made and used by the 
accused with the object of obtaining a situation in the police force at Poona. 
It was thus made and used with the intent to cause a person to enter into an 
express contract for service, that is, to engage the accused as a police officer. 
The act, therefore, of the accused comes within the terms of section 463 of the 
Indian Penal Code and is indeed the precise illustratjpn {k) given in thd Code 
under section 464. 

The act of using such a document is punishable under section 471. This 
is in accordance with tlie decision of the Calcutta High Court in the case of 
Abdul R..mid v. Empress, 1. L. B, 13 Cal., ^49, and of this Court in the case 
of Queen- Empress v. Vithal Narayan referred to with approval in the case of 
Queen-Empress v. Ganesh Khanderao, 1. L. B., 13 Bom., 506, and reported as 
a note to that case. In the case of Queen-Empress v. Soshi Bhushan, I. L. B., 
15 All., 210, that decision was agreed with. 
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CRIMINAL BEIPEBENCE. 

♦ 

The 28th January, 1897. 

, ' "^BESBNT : 

Mb. Justice Jabdine and Mb. Justice Banadb. 


QaeeD'EmpresB 

versus 

Babaji/ 


Forest Act {VII of 1878), Seo. 78—Refusal to serve as member of a panoh— 
Indian Penal Code {Aot XLV of 1860), See. 187. 

A person was oonvioted under section 187 of the Indian Penal Ck>de for refusingi when 
called on by a forest guard, to serve as one of a •pouch for (770J the purpose of drawing up a 
pandmama with reference to certain wood alleged to have been illegally out in a reserved 
forest, 

Held, that the conviction was illegal. The accused was not shown to be one of the 
persons contemplated by the first three paragraphs of section 78t of the Indian Forest Aot 
(Vn of 1878), nor was the purpose for which he was called upon to give his assistance, one 
of the purposes mentioned in clauses (a) to (d) of the section. He was, therefore, not legally 
bound to assist the forest guard. 

Bbfebence under BeoMon 438 of the Code of Criminal Procedure (Aot X oi 1883), 
The BoouBed was called on by a forest guard to serve as a member of a 
paneh appointed for the purpose of drawing up a panehnama with reference to 
certain wood alleged to have been illegally out in the reserved forest at 
Dhuwalwadi. The accused declined to attend. 

Thereupon the forjsst guard bled a complaint against the accused, under 
section 187 of the Indian Penal Code (Act XLV of 1860), with having inten* 
tionally omitted to assist a public servant in the execution of his public duty 
when bound by law to give such assistance. Upon this charge the accused 
was oonvioted by the [771] Second Class Magistrate of Koregaon and 
sentenced to a fine of Bs. 5- 

The District Magistrate of Satara, being of opinion that the conviction wgs 
illegal, referred the case to the High Court, observing as follows 

“ The accused in the present case is not shown to be a person contemplated in the piovi* 
eions of the first threes paragraphs of section 78 of Aot VII of 1878, and the purpose for whioh 

* Criminal Reference, No. 2 o*f 1897. 
t Aot Vll of 1878, section 78 : — 

" 78. Every person who exercises any right in a reserved or protected forest, or who i{s 
permitted to take, any forest produce, or to out and remove timber, or to pasture cattle in 
such forest, and • 

every person who is employed by any such person in such forest, and 
every person in any village contiguous to such forest who is employed by the Government, 
or who receives emoluments from the Government for services to be performed to the 
community, , * 

shall be bound to furnish without unnecessary delay to the nearest forest officer or polioe 
‘officer any information he may possess respecting the commission of, or intention tooomiBit, 
any forest oSenoe, and sbaU assist any forest officer or polioe officer demanding his aid- 
fa) in extinguishing any fife ooouring in such forest: 

(b) in preventing any fire which may occur in the vicinity oj sboh ftjrest from spreading 
to such forest; 

(e) in preventing the commission in such foregt of any forest offence; aiffi 
(d) when there is reason to believe that any such ofienoe has been committed in such 
forest, in discovering and arresting the ofiendet. • 
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he WM mlled upon to give hiB aBsietance is also not one of the purposes mentioned in olanses 
(a) to (d) of the same seotion of the Indian Forest Act Consequently, it is clear tht though 
the guard was a pubUo servant the accused wat not .legally bound to assist him, and then 
even admitting that he intentionally omitted to give assistance, he cannot be convicted 
under section 187 of the Indian Penal Code.” ^ • 

The reference came on for bearing before a Division Bench (JaBDTNE and 
Banadb, JJ.). 

There was no appearance for either party. 

Per CUBIAM :—For the reasons given by the District Magistrate, we set 
aside the conviction and the sentence passed upon the accused, and direct the 
return of the fine. 

Conviction set eside. 


[81 Bom. 771] 

APPELLATE CIVIL. 

The HQth June, 1897. 

Present: 

Sir 0. F. Farban, Kt., Chief Justice, and Mr. Justice Candy. 


Nandram.(Original Opponent) Appellant 

versus 

Babaji and another.(Original Petitioners) Respondents.*^ 


Mortgage — Redemption—Decree for redemption within six months— Expiration 
of six months without payment—Application after expiration of six 
months to extend the time for redemption — Practice — Procedure — 
Transfer of Property Act (IV of I8p^), proviso to section 98. 

In redemption suits the original decree (passed under section 9Ss of the Transfer of 
Property Act, IV of 1882) is only in the nature of a decree nisi, and the order passed under 
section 98 is in the nature of a decree absolute. 

Under the proviso to section 93 of that Act, an application to extend the time for redemp¬ 
tion fixed by the original decree may be made at any time before tho^ecree absolute is made. 
£772] Second appeal frorn the decision of W. H. Crowe, District Judge of 
Poona, confirming the order passed by Kao Saheb S. M. Kale, Subordinate 
Judge of Baramati 

* On the 27th January 1896, tho plaintiffs (respondents) obtained a decree 
for redemption on payment to the defendant (opponent) of tho mortgage-debt 
within six months and ordering that, in default ot payment within that period, 
their right to redeem should be extinguished. 

On the 30th July 1896, i.e., after the six months had expired, but before 
the! final order under seotion 93 of the Transfer of Property Act (IV of 1882j 
was made, the plaintiffs (respondents) applied fdr an extension of one monMi 
for payment of the mortgage-debt. • 

The opponent (de(^ndant) resisted the application, contending (inter alia) 
tha1i the plaintiffs ought to have paid the amount in the time ordered by the 
decree, and that not having doner so their right to redeem w as extinguished ; 

* Bsooad Appbsl, No. 3d7 of 1897. 
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iibat the Court oould not extend the time; that he being in possession bad now 
become the owner of the property under the terms of the decree and was no 
longer the mortgagee and could uot be deprived of the property. 

The Subordinate Judge granted the application. 

On appeal by the defendant Cdpponent) the Judge oonlirmed the order. 

The defendant appealed to the High Court. 

Vasudev Q. Bhandarkar, for the Appellant (Opponent):—The order 
extending the time was in contravention of the decree. If an extension was 
required, it ought to have been applied for before the six months had expired. 
Under this decree the plaintiffs were absolutely debarred of their right to redeem 
on the expiration of six months. 

Balaji A. Bhagvat, for the Respondents (Plaintiffs):—The proviso to sec¬ 
tion 93 of the Transfer of Property Act (IV of 1882) does not require that the 
application should be made within the time mentioned in the decree. If good 
cause is shown, the time may be extended— Kanara Kurup v. Oovinda Kurup 
I. L. B., 16 Mad., 214. It [778] is for the mortgagee to get the order made 
absolute under section 93. Until that is done, the time for payment may be 
extended. The Court has a discretion to extend time under section 93. 

FaPPan, C. J.:—On the host consideration which we can give to this 
question, wo think that the Court has po^er to give effect to the proviso to 
section 93 if the application for postponement is made at any time before 
the final decree—the decree absolute—is made. This construction of the 
section is clearly permissible, and it is, we think, the most reasonable and 
equitable one to adopt. Our ruling is also in accordance with the practice of 
the Court of Chancery in England. 

The cases upon this subject wilbbe found collected in Seton on Decrees, 
(4th Ed.), Part IV, Ch. XXV, section 4 ; and in Pateh v. Ward, h- R., 3 Cb , 
203, Bolt, L. J., at p. 212 says: " I think it useful to refer to the distinction 
in practice between askitfg for an enlargement of time for redeeming a mortgage 
before the day arrives, and asking to open a foreclosure after the order for 
foreclosure has been made absolute. ^ j think it will be found that 

there is a clear distinction betwe8i\the two classes of oases—that blight circum¬ 
stances will induce the Court to enlarge the time before the day arrives, but that 
after the order for foreclosure has been made absolute, it must be shown that 
the person who seeks to set it aside, or to have it disregarded, fully intended 
and was prepared to pay the money on the day, but was estopped by some 
accident from com^ying with the exigencies of the order." 

To return to the section which we are considering. The original decree 
is, we think, only in the nature of a decree ni&i as was held with regard to 
foreclosure decrees in Poresh N<uh v. Bamjodu, 1. L. R., 16 Cal., 246, and the 
order passed under section 93 Is in the nature of a decree absolute. See Ajudhin 
Pershad v. Baldeo fiingh, I. L. R., 21 Cal., 818. Order confirmed with costs. 

Order confirmed. 


NOTB8. 

1 1 Until OA decree absolute ihete is time for carrying out the decree : — (1908) 38 
Bom. 293; fl903) 28 Bom.. iq2 ; (1901) 26 Bom., 121; (1900) 35 Bom., 101: (1902) 95 
Mad.. 244 ; (1902) 26 Mad., 300 ; (1908) 36 Cal., 122 ; (1909) 8 I. 0., 592 (Burma); (1910) S 
L 0,961 (Burma); (1905) 2 N.L.R., 137 ; (1903) 16 O.P.L.R., 111; (1904) 1 A.LJ., 300; 
(1914) 251.O., 769 (Nagpur). 

a. Sec. 148 of the C.P.C., 190$ enables the Court to enlarge the period originally fixed 
or granted, even though it may have expired.] . 
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[774] APPELLATE CIVIL. 

.ir — 

The 6th July, 1^97. 

Present;, 

Mr. Justice Parsons, >nd Mr. Justice Ra'nadr. 

Bai Bapi.(Origioal Plaiatiff) Appellant 

venue 

Jamnadas Hathisang and another.....(Original Defendants) Respondents.’' 

Will—Oonstruotion of will—Bequest to a person with a direotion that it 
should he used in good works (sera kam)— Direction void as being vague 
and indefinite—Indian Succession Act (X of 1S65), See. 126. 

A testator left a logaoy to bis wife in the following terms : — 

“Rb. 2,000 to bo credited in our shop in tho name of my wife Bai Bapi. Interest at 6 
per cent, to be paid to her every year. If in her lifetime she demands the money to use in a 
good work (sara kam), it should be given to her, but if sbe has not taken it in her lifetime, 
Jamnadas and Bhagubhai are to dispose of it .iccording to their own pleasure after death.” 

Bdd, that this was not a bequest fnr.good works (sara kam), but a bequest to the testator’s 
wife, with a direction to use it in good works (sara kam), and as that direction was void for 
uncertaint}' she was entitled to tho money as if the will had contained no such direction. 
Second appeal from the decision of G. McCorkell, District Judge of 
Ahmodabad. 

The plaintiff sued to recover Bs. 2,000 together with interest thereon under 
the will of her deceased husband, Tho ^ill provided (inter alia) as follows :— 
” Rs. 2,000. This amount should be credited in the shop of Bbagubhai Hathisang in the 
name of my wife Bai Bapi. Its interest should be calculated at G per cent, per annn|n wbioh 
should be paid to her every year But if in her lifetime she demands it for use iii a good 
work (sara kam) it should be paid to her. But if sho has not withdrawn the money in her 
lifetime, the said Jamnadas and Bb.agubbai Hathisang should after her death use the money 
according to their wishes ” 

The testator appointed Jamnadas and l^haguhhai Hatliisang his executors 
and also residuary legatees. 

The defendants Jamnadas and Bhagubhai Hathisang pleaded that the 
plaintiff had no absolute right to the sum of Rs. 2,000, that they were willing 
to pay it to the plaintiff for tlie purpose of spending it in anj^ good work, but not 
in order that she might give it away to her brother s son, as she intended to do. 

[77»J The Subordinate‘Judge awarded the plaintiff’s claim, holding that 
she was absolutely entitled to the legacy 

. On appeal, the District Judge reversed the Subordinate Judge’s decree and 
rejected the plaintiff's claim on the follov),'ing grounds :— 

“ The present appeal turns on the interpretation to bo put on the portion of the will 
leaving the legacy. That portion of the will must, I think, be interpreted an making a speoi- 
fio legacy to his wife of Ba. £.000. But she can only obtain the money on the condition that 
she spends it on sara kam. Much argument has been wasted over the proper meaning to be 
attached to these words. It appears to me that tho meaning is quite as vague as that to be 
i^taobed to the words dharm or dharmada ; and I am, therefore, of opinion that following 
the mling in Devahankar v. Motiram, (1. L. B. 18 Bom., 136) the bequest in favour of sara 
kam is invalid by seadon ohunoertainty. Such being the ease, 1 am of opinion that the plaint* 
if! oau only claim to recover interest on the sum of Bs. 2,000 during her life-time, and at 
bet death the capital sum goes to the residuary legatees." 

* Second Appeal, No. *876 of 1896. 
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Against this decision the plaintiff preferred a seooBd appeal to tbeHighOonrt. 

Oaapat Sadaahiv Bao for Appellant: —The bequest is not in favour of 
sara kam (or good works) but to the plaintiff personally. It is not conditional 
but absolute. It is no doubt coupled with a direction that the plaintiff should 
be paid the whole sum of money deposited in her name if she required it for a 
good object. But that direction does not render the legacy void for uncertainty; 
The money is bequeathed absolutely, and the direction to apply it in a particular 
manner is inconsistent with the absolute gift and cannot be given effect to— 
section 125 of the Indian Succession Act; see also Jarman on Wills, p. 854. 
The direction is, moreover, vague and uncertain, and, therefore, void. 

O. M. Tripathi for Bespondents;—The legacy to the plaintiff is not an 
absolute unconditional gift. It was clearly the intention of the testator that 
his wife should enjoy the income of the fund deposited with the defendant's 
6rm. and that the oorpua should be paid to her only if it was required for some 
good work. The gift was thus a conditional gift, and unless the condition is 
fulfilled, the gift cannot take effect. The plaintiff does not state for what 
purpose she wants the money. She does not specify any [776] good work 
for which the money is required. She is not. therefore, entitled to claim the 
eorpus. Sections IIH to 123 of Act X of 1865 apply. 

Parsons, J.:—The plaintiff in this case is the widow and the defendants 
are the executors of one Hathisang, who by his will left the plaintiff a legacy of 
Bs. 2,000 in these terms:—" Bs. 2,000 to be credited in our shop in the name of 
my wife Bapi. Interest at 6 per cent, to be paid to her every year. If in her 
lifetime, she demands the money to use in a good work {aara kam) it should be 
given to her, but if she has not taken it in her lifetime, Jamnadas and Bbagu- 
bhai are to dispose of it according to*their own pleasure after death. ’* The 
plaintiff sues now for the money, as the defendants (Jamnadas and Bbagubhai) 
refuse to pay it to her. They say that she does not want it for a good work. The 
Subordinate Judge awarded the claim, holding that the expression " sara kam" 
was so vague and indefinite that the condition was invalid. The District 
Judge by some strange process of reasoning dismissed the claim, because 
he thought that the bequest in favour of aara kam was invalid by reason 
of uncertainty. There was, however, no bequest in favour of aara Team, the 
bequest was to the plaintiff, there was a direction only in favour of aara kam, 
and if that direction is void then the plaintiff ia entitled to the money. In our 
opinion, the direction is void. It ia nowhere expressed in the will what “ aara 
kam" is, or who isAo decide whether the purpose for which the plaintiff asks 
the money is aara kam or not. The defendants as residuary legatees would 
naturally say that nothing was sara kam. The whole thing is so vague and 
indefinite that it cannot be given effect to. The case seems to us to come vnth> 
in the class of oases provided for by seotioo 125 of the Succession Act, X of 
1865, and the plaintiff is entitled, in our opinion, to the money as if the will 
had contained no such direction. 

The amount due at date of suit is agreed to by both Courts, and we reverse 
the decree of the Lower Appellate Court and restore that of the Subordinate 
Judge. We award the plaintiff interest on the amount decreed at 6 per cent, 
from date of that decree to payment. Costs throughout on the defendants. The 
defendants can pay the ooste out of the estate. 

[777] Itana4e, J ;—The principal contention in this appeal relates to 
the proper construction of the will, Exhil)it 32, so far as it coffeerns the legacy 
left therein to the appellant. This portion of the will has been translate fit 
the judgment of the l^wer Appellate Court. It directs that Bs. 2,000 should 
be credited in respondents’ shop in the name of the appellant, and intsrest 
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sbonld be paid to her every year at 6 per cent., and if appellant in her lifetime 
demands the money for any good works, the principal sum should be paid to 
her. If she does' not withdraw the money in her. life-time, the respondents 
should, after appellant’s death, use the mone .<3 according to their pleasure. The 
Court of First Instenoe held that the expression " for good workn ” was so vague 
that the condition was invalid on the ground of its indefiniteness, and as the 
appellant was allowed full liberty to withdraw the whole sum, she was entitled 
to tbe money absolutely. In appeal, Aha District Judge held that the legacy 
was a conditional legacy, and that tbe condition about good works was not 
valid for reasons of uncertainty, and that the appellant could only recover the 
interest of the money, and not the principal. We feel satisfied that the con¬ 
struction placed by the District Judge upon the terms of the will cannot be 
supported. The bequest clearly falls within the class of bequests with directions 
as to application or eojoyment, and the principal intention of tlie testator was 
to bequeath absolutely Bs. r^.OOO for the benelir of the appellant, who was his 
wife, and this gift was meant by him as a provision for her. The will shows 
clearly that this portion of his estate was cleaiiy separated by the testator from 
hie other estatu, and it was only on the default of the appellant to spend the 
money herself, that it was to become a part of the estate in tbe hands of the 
executors. The case thus falls clearly within the analogy of bequests referred 
to in section 125 of Act X of 1865, and not of section 127. Tnero was no 
condition precedent in this case such as is contemplated in sections 121 or 123. 
The mention of good works was not intended to limit the absolute right of 
appellant to the money.' It was only a direction, and not a condition precedent. 
The same direction is contained in respect of another sum of Bs. 300 lx queatbed 
to the respondents. The lower Court ^f appeal was certainly in erior in 
thinking that this case fell within the class [77Sl of uncertain gifts referred to 
in Devshnnkar v. Mottram, I. L. R., 18 Bom., 136. The bequest was pot in 
favour of good works, but of the appellant, who was expected to spend tbe 
monev on good works. 

The fact that the respondents have paid a large sum to the uppellnnt under 
the terms of *the will, both by way of intei^st and principal, without raising 
any objecbion on the grounds now urged by them, is also an additional reason 
for holding that they understood the gift to he absolute. In their written 
statement they expressed their readiness to make over the money under 
certain guarantees to the appellant. On the whole, we mu.st decide this 
issue in appellant's favour, and ag linst the respondents. • 

Tiie only other point that now remains for consideration has reference to 
the cross objections put in by the respondents as regards the details of tbe 
payments made by them. There is no serious contest on that point, and we 
see no reason for disturbing tbe decision of the Court of First Instance on that 
bead. 'We reverse the decree of the lowenCourt, and restore that of the Court 
of First Instance. 

Decree revened. 


HOTB8. 

[ In (190?) 4 Bom, L. R., 898 the brquf at to truatees for charities and good works was 
held to bs void ; (1907) P. B-, 75 (ibid.) Bee also (1903) 81 Cal., 166.] 
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NASSABVANJl V. 


( »Bem. 7711 
APPELLATE CIVIL. 

The 12th July, IS97. 

PRESBNT : 

Mk. Justice Parsons and Me. Justice Bamadb. 

N assarvanji... .Applicant 

versus 

Kharsedji Dhunjiahah and another.Opponents* 

Givil Procedure Code {Act XIf of J832), Sec. 26—Transfer of execution 
proceedings — Insolocney—Opposing creditor—Opposing creditor's 
rigla to apply for transfer of insolvency proceedings. 

The power of tratiHfcr given by seciion 25 of the Code of Civil Procednre (Act XIV of 
1882) extends to execution proceedings as well as to suits. 

An application to be declared an insolvent under the Civil Procedure Code (Act XIV 
1862) is a proceeding in execution, and as such can be made the subject of an order under 
section 25 of the Code. 

A creditor who has received notice of an insolvency petition, and whose name ia entered 
on the record of the execution procjedings as an opposing creditor, is a l 779] “ party " within 
the meaning of section 25 of the Code of Givil Procedure (Act XIV of 1882), and may 
apply for a transfer of the proceedings under the section. 

This was an applicafiion to the High Court under seotion 25 of the Givil Pro- 
eedure Code (Act XIV of 1882) for the transfer of certain execution proceedings. 

.\ decree having been passed against one Eharsedii Dhunjiahah (opponent 
No. 1) in the Presidency Small Cause Court at Bombay it was transferred for 
execution to the Court of the First Class Subordinate Judge at Dhulia, and in 
execution thereof he was arrested at Dhulia on the lltb December 1896. 

He thereupon applied to the Subordinate Judge at Dhulia to be declared an 
insolvent under the provisions of the Givil Procedure Code (ActaXIV of 1882). 

Notices of this application having been issued to bis creditors, the 
applicant Nassarvaoji Sorabji, who was one of them, made the present appli¬ 
cation to the High Court for the transfer of the execution proceedings, including 
the insolvency application, from the Subordinate Judge’s Court at Dhulia to 
the Court of the Ssihordinate Judge at Poona. 

The grounds on which this application was.made were (l) that Kharsedji 
was a resident of Poona, (2) that most of his or^itors who had olaims against 
him to the extent of nearly Bs. 89,000, were also residents of Poona, (8) that 
the whole of his immoveable property was situate in Pooua, (4) that be hi^d 
fraudulently assigned this property to his relations with the object of delaying 
and defeating bis creditors, and (5) that the attendance of witnesses, Ac., relating 
to this fraudulent transfer could not be procured at Dhulia without much trouble 
and expense. . 

The High Court issued a rule nisi to the decree-holder (opponent No. 2) 
and judgment-debtor (Kharsedji Dbnnjisbah, opponent No. 1) oaltiog upon them 
to show cause why the ^eention proceedings should not be transferred as 
prayed for. 

S. y. Bhandarkar, for Kharsedji Dhunjisbab, the judgment-debtor (oppo¬ 
nent No. 1), showed cause:—The Cour^ has no power to transfer execution 
proeeedings. Seotion 25 of the Code of Civil Procedure applies only to the 

* Civil Applioation, No. 95 1897. 
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bransier of “ suits." The section does not give the power to transfer execution 
proceedings. (780] which are treated throughout theOode as distinct from suits. 
Section 647 of the Code as amended by Act* VI of 1892 does not apply to 
applications for execution of decrees. The [legislature has made no provision 
for transfer of execution proceedings frolfi one Court to ‘another —Kishori 
Mohun Sett v. Oul Mohamed, 1. L. B.,*ld Cal., 177. 

V. Q. Bhandarkar for the Deoree*hoider (Opponent No. 2):—We also 
object to the transfer. Assuming titat section 25 applies to execution 
proceedings, the applicant has no right to move for a transfer of this case. He 
is not a party to the execution proceedings ; he is neither the decree-holder nor 
the judgment-debtor. He is, therefore, not a ‘ party' within the meaning of the 
term as used in the section. 

Mmekshah Jehangirshah, for the Applicant, contra :—Section 25 of the 
Civil Procedure Code, clearly extends to execution proceedings, as such 
proceedings are but a continuntion of the proseedings in the original suit. 
Section 647 of the Code as amended expressly says so. That being the case, 
this Court has the power to transfer the present case. The point is, moreover, 
covered hy authority— Bedaii Banehoddas, I. L. B., 5 Bom , 680; Krishna v 
Bhau, 1. L. H., IB Bom., 61. Gaya Pnrshad v. Bhup Siiiah, I. L. B., 1 All., 
180. As to the applicant’s i-ight to move the Court under section 25 of the 
Code, ho is already served with a notice of the insolvency application, and his 
name is entered on the record as an opposing creditor. He is, therefore, a party 
within the meaning of the section. 

Parsons, J.: - In execution of a decree of tlie Bombay Court of Small 
Causes transferred to the Court of the First'Class Subordinate Judge at Dhulia 
the judgment-debtor was arrested by order of tlie latter Court. Thereupon he 
applied to it to be declared an insolvent. 

The applicant, who is one of the creditors on whom notice was served, 
has now moved this Court to transfer the whole of life execution proceedings 
including the insolvency application, to the Court of the First Class Sub¬ 
ordinate Judge at Poona. Very good cause has been shown for the transfer: for 
instance, creditors of the judgment-debtor to |he am«mnt of some 30,000 rupees 
[781] reside at Poona and Sholapur, the whole of the immoveable property of 
the judgment-debtor which he is charged with having frandulently disposed of 
is at Poona, and all the evidence relating to the charge pro and con is at Poona. 
The judgment-debtor has a residence both at Dhulia and at Poona, the judg¬ 
ment-creditor lives in Bombay, so that it is as easy, if not.eusiur, for him to 
go to Poona as to Dhulia, and his deiit is only a small amount, some 275 
rupees. The opponents’ objection to the transfer is based merely on the fact 
that they have spent some money at Dhulia in engaging pleaders which they 
will have to spend over again at Poona. The applicant, however, lias offered 
to pay this back to them. 

Everything, therefore, being in favour of the transfer and nothing against it, 
the only point is whether this Court has jurisdiction to make it. In my opinion 
it has. An application Jto be declared an insolvent under the Civil Procedure 
Code is a proceeding in execution ; it is, therefore, a proceeding in a suit and^ 
as such can be made the subject of an order under section 25 of the Code of* 
Civil Procedure. This has always been so ruled this Court. See Balajt 
Banchoddas, I. L. B., 5 Bom., 680; Krishna Veljt v. BhauMansaram, I. L. B,, 
18 Bom., 61. • • 

We make the rule absolute an^ transfer to the Court of the First Class 
Subordinate Judge at Poona the execution proceedings and the application of 
insolvency made therein. * 
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The additioDRl oosts inourred at Dhalia by the parties to the decree in 
engagiug pleaders, &o., are to be taze4 aod paid by the present applicant. All 
other co'ts will be costs in the (iroceedings. 

fianade, J. There can be little doubt that, quite apart from the allega* 
tions of collusion vthiob are not satisfactorily proved, the balance of convenience 
is dtioidedly in favour of the transfer of* execution proceedings from Dhulia to 
Poona, as applied for. The Poona creditors of the judgment-debtor represent 
bebts amouiitiug to 40.00D rupees, aud^tbe property said to have been fraudu¬ 
lently conveyed by him to bis near relations is also at. Poona. It is not shown 
that the Bombay creditor, who seeks execution of the Small Cause Court’s 
decree for a small sum by [782] tlie arrest of the judgment-debtor in Dhulia, 
will be seriously prejudiced by the transfer of the proceedings to Poona, where 
the judgment-debtor had previously applied without success to be declared an 
insolvent. 

The point of law involved in the matter is of some complexity. Though 
the Calcutta High Court has all along held that section 25 relates only to the 
transfer of suits, and that it has no applioaiion to execution proceedings— 
Kishori Mohun Sett v. Qu.1 Mohamed, 1, £,. ft., 15 Cal., 177 ; Kedarnath Mahata 
v. bungshee iJhur Boy, 17 W. B., 45,—this Court as well as the Allahabad 
High Court have not followed this view—Balaji Banehcddas, I. L. B., 5 
Bom., 6H0; Knahaav. bhau, 1 L. B., 18 Bom., 61; Oaya Barshad v. bhup 
Stngh, 1. L. B., 1 All., 189. It has always been held by these Courts that 
under tlio combined effect of section 25 and section 647, execution proceedings 
may be transferred for suHioient cause from one Court to another. Tue idadras 
High Court would seem also to be in favour of the more liberal interpretation— 
MuUahtgtri v. Mutiayyar, 1. L. B.,, 6 Mad., 357. Moreover, the ruling in 
Kedarnath Mahata v. bungshee Dhur hoy, 17 W. B., 45. in which the Calcutta 
High Court fir.-t decided this point in the negative, was passed on section 6 of 
Act Vlll of 185 which-has been considerably modified by the Code of 1882. 
Finally, that Couit appears to have adhered to its previous decision cliiefiy as 
a rule of practice— Kishon Mohun Sett v. Gul Mohamed, 1. L. B., 15 Cal., 177, 
—aod does nut appear to have considered the effect of the larger powers conferred 
by section 13 of the Letters Pateo't. We must, therefore, in this matter follow 
the previous decisions of this and the Allahabad Cour', and hold that the 
power of transler extends to execution proceedings as well as to suits. 

lb was, however, contended that the applicant before us is not a party vritbin 
tbe meaning of tba^ word as used in section 25 of the Code, This objection 
seems, however, to have little force. Tbe applicant has received notice, aud 
his came is on the record of the execution proceedings as an opposing creditor. 
In the second Bombay case referred to above, the transfer was effected 
[783] on the application of the judgment-creditor in a Small Cause Court 
decree, who desired to share in the proceeds of tbe execution taken out by 
another creditor under a decree in the First Class Subordinate Judge's Court. 
Moreover, section 25 permits transfer upon the application of parties, as well 
as of tbe Court’s on n motion without such application. We must, therefore, 
overrule this objection and grant tbe application. 

Avplieation granted. 


' NOTES. 

(Tbe words ‘ ttiU, appeal or other proceeding ’ were sulMtitated in seo. 24, G.P,C., 1908.] 
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GUBSHIDAWA V. oangata &o. I 1897 j l.L.R. 22 Bom. IM 


r 22 Bom. 783 ] 

APPELLATE CIVIL. 

The 13th July,^ 1697. * 

PRBSKNf: • 

SiB C. E. Farban. Kt., Chief !)[ustige, and Mb. Justice Candt. 


Garshidawa.(Original Plaintiff) Appellant 

versus 

Gangaya and otbers.(Original Defendants) Bospondents.’^ 


Civtl Procedure Code (Act XIV of 18bi2), Sec. 316— Court-sale—Sale of 

property %n execution in which judgment-debtor has no interest—Suit 
by purchaser to recover purchase-money paid at sale — 

Limitation—Accrual of the cause of action. 

Under eectinn 315 of the Civil Procedure Code (Act XIV of 1882), a euit will lie to 
rreovrr purcbaRc-nifpiey p.iid at a Court sale for property to which it is found that the 
judgment-debtor has no title. The cause of actios in such a case does not accrue till the 
purchaser is deprived of the property which wag sold to him. 

Second aPPR.'.l from tho decision of T. Hamilton, Dintrict -Judge of Dbarwar, 
reversing the decree of Bao Bahadur K. B. Maratbe, Fust Class Subordinate 
Judge. 

The plaintiff sued to recover the amount paid by him for certain land at a 
Court sale, it having been held that the judgment-debtor had no interest therein. 

The circumstances which led to the suit vrere as follows;—The pjaintiff 
bought the land in question at a sale held in execution of a decree obtained 
against defendant No. 3. and was duly put into possession. 

One Va»-isti>a thereupon sued for the land, alleging that it belonged to him 
and not to th^ judgment-debtor (defendant No 3). He obtained a decree on 
the J5th October lb87, the Court holding [784] that the judgment-debtor 
(defendant No. 3) had no interest in the property. The plaintiff was accordingly 
dispossessed on 20th February 1891. On the 2nd February 1894, be filed 
this suit to recover the purchase-money which he had paid. 

The defendants contended that the plaintiff had been in possession for 
three or four years, and that liis purchase-moLiey had beeif paid off out of the 
profits of the land. • 

The Subordinate Judge allowed the claim. 

On appeal by defendants, the Judge reversed the decree and dismissed the 
suit. The following is an extract from bis judgment:— 

“ The first question is whether the suit was hi time. 

“ 1 hold that it was not. The Subordinate Judge held it to be in time, on the ground of 
its having been instituted withiu tbree years of the date of plaintiff’s dispossesiion in 
pursuance of the decision of the 11'gb Court. • 

*' 1 am of opinion that limitation began to run from the Mte of the decree of the lower* 
Court, where it was held that the judgment-debtor bad no saleable interest in the land, and 
that the period is (<1) six years. * * • 

“ The decree of the original Court is dated 15th October 1887, and the present suit is of 
the year 1891. UeTioe 1 hold that the suit is time-barred.” 

The pluintiff preferred a second appeal. 

* BeSoud Appeal, No. 864 of lb96. 
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Manekihah J. Taleyarkhan, for the Appellant (Plaintiff)The plaintiff's 
cause of action arose when he was dispossessed. The suit is brought within 
three years of the date and is in liime. 

Doji A. Khare^ ior the Bespondpnts (Defendants):—We contend that the 
plaintiff's remedy was in the execution proceedings. No separate suit lies to 
recover the purchase-money. • 

I Fabran, G. J., referred to Munna Singh v. Qajadhar Singh, 1. L. B., 5 
All., 577.] 

As to limitation, the plaintiff’s cause of action arose when it was found 
that the judgment-debtor had no saleable interest in the property. 

Farpan, C. J.:—The decree of the District Judge must in this case be 
reversed. The suit was filed, under section 315 of the Civil Procedure Code, 
to recover from the defendants the purchase-money which the plaintiff paid at 
a Court sale for property to which it was found that the judgment-debtor had no 
title. That [785] such a suit will lie, was decided by the Full Bench at Allahabad 
in Munna Singh v. Oafodhar Singh and we see no reason to dissent from the 
views there expressed. 

The District Judge has dismissed the suit on the ground that it was 
barred by the law of limitation, taking the cause of action to arise on the date 
when it was found by the decree that the judgment-debtor had no saleable 
interest in the property, but the words of the section are “ when it is found 
that the judgment-debtor had no saleable interest in the property which pur¬ 
ported to be sold and the purchaser is for that reason deprived of it." The 
cause of action under this clause of the section does not, in our opinion, accrue 
till the purchaser is deprived of property which was sold to him. The double 
event must occur before he can sue(1) the property must be found not to 
have belonged to the judgment-debtor, and (2) the purchaser must be deprived 
of it. Till the latter event occurs, the cause of action is not complete. The 
Subordinate Judge has not awarded interest, because the purchaser has receiv¬ 
ed the mesne profits, and the latter and the interest nearly balance one 
another. That, we think, was a correct course to adopt. , 

The decree of the District Judlge must be reversed and that of Subordinate 
Judge restored, with costs throughout on defendants. 

Dmrte reversed. 


ROTES. 

[gee alBO (1918) IS Bom. L.B.. 41; (1909) 7 G.W.N.. 105 ; (1906) 3 A. L. J., 819, (1911) 
14 0. 0., 74.] 
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VOB&A IIABAIUDALI Ac. v. BAMCBANDBA Ac. (18971 1.L.B, 92 Bom. 786 


[II Bob. IBS] 

' APPELLATE CIVIL. 

The 14th July, 1897. • 

PbeseST : 

SIR C. F. Fabran, Kt., Chirp Justicb, Mb. Justiob Pabsoks 
AND Mb. Justicb Candt. 


Vohra Mahamadali Lukmanji.Plaintiff 

versus 

Bamohandra Anant.Defendant.* 


Stawtp—Stomp Act (I of 1879), See. 3, Cl. (9), Sch. I, Arts. 6 and 21 ; Seh. Jl, 
Art. 2 — Interest tn land—AgreemeMt to sell standing trees. 

A docuoieot bearing a stamp of one rupee statea (inter alia) “ 1 have sold to you the 
standing trees of the two villages for Bs. 1,601 on conditions that those young trees, whose 
tranks do not exceed iwo feet in circumference, should not be out by you, and that I will 
give you written ii^ormation to out the trees of the [788] said villages when you shall have 
to cut the trees and remove them within two years, Ac.” 

Held, that the document was sufficiently stamped. 

BePBBENCE by Bao Sabeb Cbunilal Harilal Vakil, Bubordinate Judge of 
Godhra, in tbe Abmedabad District, under section 49 of tbe Indian Stamp Act 
(I of 1879). 

In Suit Bo. 371 of 1896 filed in tbe •Court of tbe Subordinate Judge of 
Godbra, the plaintiff tendered in evidence a Gujarati document written on an 
impressed stamp paper of one rupee. The following is the translation of the 
document: — 

“ Dated the Aso Sud Snd, Samvat 1912, corresponding jvith 11th October 1693, A.D. 
Tc Vohra Mahamadali Lukmanji, resident of Qodb'ra, writer (to this bond), I, Bajeshri 
Bamchandra Anant, resident of tbe same village, write that we have inami villages Qovindi 
and Kanku Thamla, in the Qodhra Taluka, of Shri Vithal Mandir (temple), that we (1) have 
sold to yo' my half share of the standing mabuda Wees of tbe said two villages for Bs. 1,601, 
sixteen hundred and one, British currency, on conditions that—1, there is inami land of 
Bajeshri Krishnarao Qovind in Kanku Tbamla, you have no right on tbe trees of that land ; 

2, those young (mabuda) trees in the said two villages, wh.'ise trunks do not exceed two feet 
in eiroumference at one foot height from the surface of the earth, should not be cot by you ; 

3, 1 have received one-fourth of the abovementioned purchase-money, deducting this, the 
remaining money should be paid when we (1) give yon pass books, and you shall have to pay 
also tbe price of the pass book.s; 4, wc (I) will give you written information to cut the trees 
of tbe said villages when you shall have to out the trees and remove them within two years 
^from that date); or if by reasonable cause you cannot remove them within that period, you 
nan get six months' more time by our permissiop. 

“ Oo the above conditions we (I) have sold my half share of the mahuda trees of the said 
villages, and for that I have written this deed of contract of our (my) own free will and good 
sense. This I admit.” . 

Tbe Subordinate Judge doubted whether a rupre stamp was sufficient fojr 
the document: be, therefore, referred the following questions for decision 

“ 1. Whether the document in question is* exempted under article 9, 
elause (a), of the second schedule of the Stamp Act ? 

'* 2. If no{, is it sufficiently stamped ? 

“ 3. If it is not sufficiently stamped, wbat stamp should it bear ? ” 

* Oivil Beferenos, No. 6 of 1697. 
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[787] The opinion of the Subordinate Judge on the above ig^estiona was 
(I) that! the document was not exempted under article 2, clause^^H oT the aeoond 
schedule of the Stamp Act; (2) tnat it was not sufficiently stao^ped; and (8) 
that it should bear a stamp of twenty rupees. ' 

The reference being called on for hearing, the following jad|meil^ ware 
recorded : — 

FarpaD, C. J.:—The document in this case is not one which in my opihion 
needs to be stamped as a conveyance under section 3, clause (9), and azlicle 
(21) of Schedule I of the Indian Stamp Act. Whether it be taken as a 
sale of trees when cut by the purchaser, in which case it would be a memo¬ 
randum relating to the sale of " goods and merchandize," or an agreement to 
allow the contractor to cut and remove the trees on certain conditions, it is, in 
my opinion, sufficiently stamped either under article (2) of Soiiedule II or under 
article (5) of Schedule I of the same Act. The expression “goods and mer¬ 
chandize ” is not an equivalent for moveable property, hut is borrowed from 
the English Stamp Act, the language of which is again taken from that of the 
Statute of Frauds. Tne cases upon the distinction (often a fine one) between 
the sale of goods and merchandize in the shape of trees and other produce of 
land to be cut and removed and a contract for an interest in land will be 
found oollacted in Benjamin on Sales, Book I^Part If, Oliap 2. It is ubneces- 
sary for me, I think, to decide in this judgment under which category the 
document in question falls, as in either view it is suffioiontly stamped. 

I would answer the second question in the affimative and give no answer 
to the other questions, as it is unnecessary for us to answer them. 

Parsons. J. :—I concur in the above answer to the questions. 

Candy. J.:—It would seem, from .the general proposition stated at p. 121 of 
the 4th edition of Benjamin on Sales, that the agreement in question would, 
in England, have been taken as coming within the 4th section of the Statute of 

Frauds, as being a contract or sale of lands.or any interest in or concerning 

them. Though the ownership of the trees may nob at once have been transferred, 
the agreement vested an interest in them in the purchaser before [788] severance. 
He had under the contract a right to enter on the land and within the space 
of two years cut such trees as witbin that period afiained a certain size. The 
intention was that the trees should remain in the land for the benefit of the 
purchaser, and derive benefit from so remaining. Thus part of the subject- 
matter of the contract was an interest in land. 

But though possibly there was here a contract for the sale of an interest in 
laud within the meaning of section 4 of the Statute of Frauds, and though the 
subject-matter of the agreement may be within the definition of immoveable 
property in section 2 (5) of the General Clauses Act, 1868, it does not follow 
that the document in question is a “ conveyance" or anything more than an 
agreement for sale. Under section 3 of the Transfer of Property Act, immove¬ 
able property does not include standing timber; and by section 4 the chapters 
and sections of the Act, whioh relate to contracts, shall be taken as part of 
the Indian Contract Act, 1872. 

Here there was no sale of ascertained moveable property. There was a 
oontraot or agreement by which the purchaser was to he at liberty to out and 
take such trees as might wjthin two years attain a certain size. Such trees 
as he did not out before the expiration of the period,, remained the property of 
the vendor. In my opinion, the document was not a “ conveyance, ” but an 
agreement (or sale, and it ie sufficiently stamped. I concur in answering the 
second question in the affirmative. 

I Order aeeordingly. 
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MAHADEV V. MABADtJ [1897}* 1 L.B. IS'Bom. 7S9 

( II Bom. 711 ] 

APPELLATE CIVIL. 

The 19th July, lb97' 

PpESENT: 

Mr. Justice Parsons, and Mr. Justice Banade. 


Mabadev.(Original Plaintiff) Appellant 

versui 

Mahadu.(Original Defendant) Beepondent.'* 


Behkhan Agrieulturisis' Belief Act {XVII of JS79), Sees. 44 and 66— Agreement 
executed before a tillage eonctliator—Agreement evideneirig an intention to 
create a mortgage—Admissibility and validity of such agreement — Evidence. 

On the lat D -cember 1891, defendant executed before a village conciliator a Icabulayat 
to the f'^llovring efieot:— 

[789 “I adroit Bs. 460 arc due from me to the plaintiff (under a mortgage.) I algo ovra 
him Bb. 4R5 undei^a consent decree and Ba. 4R9 as afresh advanno, in all Bs. 1,431. 1 agree 
to pay on this sum interest at 13 annas per cent per mensem. For the same T give in mort¬ 
gage the property mentioned in the said decree, and also niy bouse at Junnar. I will 
repay the said money in four years. If T fail, the property should be sold, and the money 
should bo recoverud therefrom; should tbo sale-proceeds fall short, I will personally pay 
the deficiency. I have already put the plaintiff in possession of the property herein 
mentioned.” 

The village conciliator forwarded this habulaytt to the Subordinate Judge under section 
44 of the Dekkhan Agriculturists’ Belief Act (XVII of 1879), but the Subordinate Judge 
refused to file it. • 

Thereupon the plaintiff brought the present suit for recovery of the mortgage-debt by sale 
of the property, or, in the alternative, for an order directing the defendant to execute a mort¬ 
gage in terms of the kabvlayat, and for a personal decree against the defendant for th» 
amount due. • 

Held, that the kabvlayal did not of itself create a mortgage, but only evidenced the 
intention of the parties to create one. It did not, therefore, fall under section 66 of the 
Dekkban Agriculturists’ Belief Act (XVII of 1679) and was admissible in evidence to prove 
the contract entered into. 

Held, also, that the plaintiff w.as entitled to a decree directing the defendant to execute 
a moitgage in terms of the kabtdnyat. 

SeodnD aFPBAXi from the decision of Bao Bahadur N. G. Phadake, Joint First 
Class Subordinate Judge, A. P., of Poona. 

The plaintiff and defendant had money dealings with each other. 

On the let Deoember 1891, the parties appeared before the village oon- 
oiliator ol Junnar, and a kabulayat was passed by the defendant as follows:— 

" I admit Bs. 46P are due from me to the plaintiff (under a mortgage). 
I also owe to the plaintiff Bs. 485 under a consent decree No! 103 of 1890, and 
Bs. 489 as a fresh advance, in nil Bs. 1,434. On chis sura 1 agree to pay fS 
annas per oent. per mensem as interest. For the^same 1 give in mortgage the 
property mentioned in the said decree and also my own house, which is situate' 
in the town of Junnan 1 will repay the said money in four years. Should I 
fail to repay the money in time, the undermentioned trooperty should be sold, 
and this money together with intsirest thorenn should ha recovered therefrom- 

*%econd Appeal, Bo. 67 ol 1897. 


10. BOM.—185 


1078 





SA Bom. 790 ' U ^ MAaAl>£V v. 

Should the sale-[790] prooeeds {all short, I. will personally pay/^the deficit 
amioabiy ^ 

" The said house and lauds together with their appurtenaooes, being the 
property mentioned in the previous deeree, are in the possession of tbe |daiptiff 
with whom they are to continue. Moreover, 1 have given into the p^session 
of the plaintiff the house which is newly given in mortgage now. the 

aforesaid money in cash which I ask for, the plaintiff has this day pBd the 
same in cash to me. I have taken and received the same. To this the pldlntiff 
has agreed. 

The village conciliator, before whom the above kabulayat was executed! 
forwarded it to the Subordinate Judge under section 44 of the Dekkhan Agri* 
eulturista’ Belief Act (XVII of 1879j. But the Subordinate Judge under the 
orders of the Speoial Judge refused to file it. 

Thereupon the plaintiff brought the present suit, praying for a declaration 
that the property was mortgaged to him and to recover the debt due with 
interest by sale of the property, or from the defendant personally, or, in the 
alternative, for the execution by the defendant of a proper mortgage-deed in 
terms of the kabvlayat. 

The Subordinate Judge awarded the plaintiff’s claim against the defendant 
personally, holding that the plaintiff was not entitled to the other reliefs, as the 
agreement sued upon was a mortgage, or an agreement to mortgage, which not 
being registered under section 56 of Act XVII of 1879 could nut be enforced. 

This decision was upheld, on appeal, by the District Court. 

The plaintiff thereupon preferred a second appeal to the High Court. 

N. 0. Ohandavarkar, for Appellant:—The kabulayat sued upon is not a 
mortgage. It only evidences an intention to create a mortgage. It does not, 
therefore, fall nnder section 56 of .Act XVII of 1879. It is admissible to show 
the contract entered into by the parties. The plaintiff is, therefore, entitled to 
the relief he seeks, namely, that the defendant should execute a mortgage in 
terms of the kabulayat. 

[791] There was no appearance for the Bespondent. 

ParsODB, J.:—The appellant sued for one of three reliefs: (l) for a 
declaration that certain property was held by him in mortgage and for recovery 
of the mortgage-debt, Bs. 949, by sale of that property ; or (2) for an order 
directing the defendant to execute in his favour a mortgage of the property for 
the sum of Bs 949; or (3) for a personal decree against defendant for Bs. 949. 
Both the lower Courts conciirred in granting tbe third relief only. They con¬ 
sidered the document on which tbe appellant rested his claim valueless either 
as a mortgage or as an agreement to mortgage. Inasmuch as tbe document 
was not executed in the manner required by section 56 of the Dekkhan 
Agriculturists’ Belief Act, the Judge of tbe Court below was right in bolding 
that the relationship of mortgagor and mortgagee had not been proved to exist' 
between tbe parties. Tbe ground, however, for boldiug that tbe claim to 
specific relief could not be granted, is not sound. 

The facts are these. In'1891 the parties went before a conciliator and 
came to an agreement finally disposing of tbe dispute between them. Td« 
defendant admitted that he owed the plaintiff 460 rupees on a mortgage and 
485 rupees on a decree, and he took a further present Advance of 1^. 489 in 
cash, making Bs. 1,434 in all due by him to the plaintiff. On this' be agreed to 
pay interest at JS annas pet cent, per month. He then goes on to say thust-— 
“For the sgme 1 give in mortgage tbe property mentioned in tbe said decree 
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aod also my iowii house which is sitaatie in the town of Junnar. (His Lordship 
read the rest ot^the kihvlayai as above «et fo/th and oontinaed:—) 

He signed this agreement and so did the plakitiff. The conciliator duly 
forwarded it to the Subordinate Judge, btit that Judge actigg, it appears, under 
the drders of the Special Judge, refused to file it. Hence the present suit. It 
seems to us to be clear that the plaintiff has the right to the relief which he 
askirifbr, Had the Subordinate Judge done what he should have dene, ets., 
filed the agreement, there would have been then a proper mortgage-deed drawn 
up. The fact that be did not, and that the plaintiff has had to bring a suit, 
cannot deprive the plaintiff [7923 'of the right he has under the agreement. 
The document which the parties signed before the conciliator when properly 
considered does not of itself create a mortgage. It merely evidences the 
intention of the parties to create one. It does not. therefore, fall within the 
terms of section 56 of the Dekkhan Agriculturists’ Belief Act, and itisadmis* 
sible in evidence to prove the intention of the t^arties and the contract they had 
agreed to. The agreement is a perfectly valid and a legitimate one, and, as 
such, can be enforced. Even if the document be considered as intended of 
itself to create the mortgage, and if owing to its not being executed in the 
manner required*by law it did not create the intended interest, then apparently 
under the ruling in Burjorji v. Muneherj, 1. L. B , 5 Bom., 143, the document 
would still be admissible to show the contract entered into for the mortgage, 
though not as the mortgage itself. In whichever way, therefore, the document 
is viewed, the plaintiff’s right is clear to obtain the relief he asks. 

We vary the decree of the Lower .-Ipgellate Court by substituting for the 
relief granted an order directing the defendant to execute the mortgage as asked 
in the plaint, and we order the defendanUto pay the plaintiff’s costs throughout. 

Ranade, J.:—In this case both parties effected a kabulayat agreement, 
through the agency of a conciliator, on 1st December 1H91. This settlement 
provided for a mortgage charge on certain lands in consideration of former 
debts due to, and fresh advances made by, the appellant-plaintiff to the 
respondent-defendant. The Junnar Court refused to file this kabulayat on the 
ground that It contravened the objects of Uie Dekkhan Agriculturists' Belief 
Act and the rules framed under it. The present suit was accordingly brought 
to secure a declaration of appellant’s right as mortgagee, and to recover the 
debt due with interest from the property charged and from the respondent 
personally, or, in the alternative, to secure the execution, by defendant, of a 
proper mortgage-bona in the terms of the kabulayat. • 

Both the Courts below agreed in awarding appellant's claim against 
respondent personally, but they held that appellant was [7933 not entitled lo the 
other two reliefs claimed by him, namely, an order directing the recovery of the 
money by the sale of the property charged, or requiring che respondent to 
execute a new mortgage-hond. The only pqinb for consideration is thus ; Whether 
the appellant can properly claim either or b>th the reliefs mentioned above. 

It is quite clear that under section 70 of the Dekkhan Agriculturists’ 
Belief Aot. no mortgage! lien, or charge can be validly created, in lespect of the 
immoveable property of an agricnlturist unless it i^- created by an instrument 
tn writing, and no snob instrnment can be received in evidence unless it is 
registered under section 56 of the Aot. U nder the terms of the last section, 
jthe agreement or kabulayat of Ist December 1891, is not admissible in evidence, 
and it may al8o*be doifbted if the said agreement can even he regarded as an 
ioetrnment in writing. It is thu^ plain that the appellant bad no right to 
have it declared that he was a mortgagee of the property, and, as such, to 
recover hie debt by the Bale7>f the said property. 
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The third relief olaimed by him stands, however, on a different footing. 
If the oral agreement between tl^e parties, which was sought to be given eSeot 
to by the agreement, could be proved otherwise than by the evidence of that 
agreement, there appears to be no i;eason why this oral agreement should noi 
be enforced by requiring the respondent.to act up to it, and pass a mortgage- 
bond in appellant’s favour. Such an oral agreement does not fall within the 
prohibition of cither section 70 or 56 of that Act. It does not itself create a 
mortgage, lien, or charge, but only confers a right to obtain snob a mortgage 
instrument in due form. 

If the present case were only one of an execotory contract, it might be open 
to question if specific performance should be permitted. The fact appears to be, 
however, that the appellant advanced a fresh loan of 489 rupees on the day of 
the kabulayat, and respondent admits the receipt of the same. The evidence 
of the conciliator proves the oral contract quite independently of respondent's 
admission. Such a case clearly falls within the scope of section 12 of the 
Specific Belief Act, and there was [794] thus a discretion in the Court which 
was not properly exercised when it refused to interfere on more or leas technical 
grounds. In the present case, the mortgaged property was also made over into 
appellant's possession at the time that he advanced the fresh loan. We 
accordingly think that this portion of the relief prayed for may be very properly 
awarded in the present case. 

We reverse the decree of the lower Court, and direct that respondent do 
pass a mortgage-bond in terms of the kabulayat, Exhibit 15, to the appellant. 
Respondent should pay appellant’s,costs throughout. 


r 21 Bom. 7911 
APPELLATE CIVIL. 

The 20th July, 1897, 

PiiKSENT; 

SIR.C. F. Pabran, Kt., ChiepJusticb, and Mr. Justice Candy. 

Sambhu.(Original Plaintiff) Appellant 

versus 

Kamalrao Vithalrao Deshmukh.(Original Defendant) Respondent.^ 

Land Revenue Code {Bom. Act V of 1879), See. 3, Gls. {16), {l7)\ Sees. 71, 
7St, 85, 86 and 87—Deshmukhi vatan—Alunated land—Registered 
, occupant—Superior holder. , 

In lfl92, Vithafrao, a deahmuklii vataodar, died leaving five eons—four by one wife, ol 
whom Kamalrao was the eldest, and one son, Bbavanrao, by another wife. Kamalrao aod 
Bhavanrao each claimed to b(^ the eldest son of Vithalrao. On the 16th June 1898. the 
Collector of Satara in proceedings under section 71 of the Land Revenue Code (Bombay 
Act V of 1B79; ordered Kamalrao’s name to be registered in tha revenpe books in place of 
Vitbalrao'a. Prior to this, however, the plaintiff and other tenants paid Bhavanrao rents for 
1892—94. Kamalrao then applied for and obtained from the Gulleotor an order, under 

* Second Appeal, No. 26 of l897. 
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veolioii 86 of the Ooda, tendering him assistance in recovering these rents. The plaintiff in 
August 1894, brought this suit to restrain Kar^alrao from recovering the rents and to avoid 
the order for assistance. The Subordinate Judge gtanted the injunction, but the District 
Judge reversed that decision and dismissed the suit on the ground that Kamalrso was the 
registered oocupant of the laud and that the ordA for assistance was fUlid, and that payment 
of rent to Bhavaurao did not discharge the tenants. Ou appeal to the Kigh Court, 

Held, reversing the decree ol the District Judge and restoring that of the Subordinate 
Judge, that the lands in question being alienated land, section 71 of the Land Revenue Code 
(Bom. Act V of 1879) did not apply, and Kamalrao was not a registered occupant under the 
Code. The lands passed on Vithalrao’s .f795j detthtol.is five undivided sons, unless a 
custom of primogeniture existed in the family, and payment by the plaintiff to Bhavaurao, 
a co-landlord, was a valid discharge. 

Second appeal from the Heoisioa of S. Tagore, District Judge of Batata, 
reversiog the decree of Rao Saheh S. B. Gadgil, Acting Subordinate Judge of 
Islam pur. 

The plaintiff sued for an injunction restraining the defendant from collecting 
certain rents. One Vithalrao died in 1892, leaving five sons—tour by one 
wife, of whom the defendant Kamalrao was the eldest, and one son, Bhavanrao, 
by another wifdf There wan a dispute between Kamalrao and Bhavanrao as 
to which of them was tlie eldest son of Vithalrao, and accordingly in January 
1H93, the Collector of Satara held proceedings under section 71 of the Land 
Revenue Coda (Bombay Act V of 1879) to determine who was the heir of 
Vithalrao. In that month he made an interim order stating that Kamalrao 
had been administering the estate ; that Vitiialrao had left a will dividing the 
property which he thought should take efietst, and postponing his decision under 
.section 71 until the 15th June 1893 adijed that if by that time the will was 
not brought into force, he would again hoar argument and give his decision. 
Meantime Kamalrao should continue to administer the estate. In consequence 
of this interim order, the Mamlatdar in February. 1893, told the tenants to 
pay their rents to Kamalrao. 

On the 16bh June 1893, the Collector without alluding to Vithilrao’s will 
declared Kamalrao to be the principal of Yitbalrao’s heirs and ordered that hia 
name should be registered in the reven.ue hooks. 

Notwithstanding the above orders of the Collector and Mamlatdar, some of 
the tenants attorned lo Bhavanrao and paid him rents for 1892— 94. Kamalrao 
then applied to the Collector, under section 8fi of the Land Revenue Code, for 
assistance in recovering those rents from the tenants. , 

The plaintiff, who was one of the tenants, thereupon brought this suit, 
praying for an injunction restraining Kamalrao from recovering these rents and 
to avoid the orders for assistance made under section 86 of the Revenue Code. 
,He alleged that Kamalrao had no exclusive rigiit to the rents; that the land 
be>[796]longdd to all the five brothers jointly ; and that ho (the plaintiff) had 
paid the rent to Bhavanrao, and was, therefore, no longer liable. 

Thn defendant Eamalrac contended that his name having been entered in 
the revenue books as representative vatandar he alone had the right to collect 
the rents, and that the plaintiff might recover from Bhavaifrao the rents he 
had improperly paid him. > * 

The Subordinate Judge granted the Injunctiorv holding that the plaintiff 
having paid the rent to Bhavanrao was discharged. Bhavanrao was entitled 
to receive it, the laod*in question belonging not to the defendant Kamalrao 
ozolusively, but to all five brothers. 

The District Judge reversed the decree and dismissed the suit, holding that 
Kamalrao was the regiBtered*ocoQpant of the land ; that the order ^r assistanoe 
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made in bia favour under eeofeion 86 was valid; and that the payment of rent 
by the plaintifif to Bhavanrao did not diaobarge the plaintiff: 

The plaintiff preferred « second appeal. 

Branson with ISanekshah J. Takyarkhan, for the Appellant (Plaintiff):— 
We paid rent to Bhavanrao, who is defendant’s oo-sbarer, and snob payment 
is a good discharge— Krishnarav v. Manafi, 11 Bom. H. G. Bep., 106. The 
defendant relied upon his right as the person recognized by the Collector. But 
recognition by the Collector is only fbr fiscal purposes. It cannot effect a 
. change in the rights of the parties. Further, the Collector’s order recognizing 
the defendant was ultra vires. The land in dispute is alienated land, and there 
is no provision, in the Land Bevenue Code, applicable to the case of an 
alienated holding. Section 71 of the Code only applies to registered occupants. 
Section S (16) of the Code defines who is a registered occupant. Section 71 
consequently cannot be applied to a holder of alienated lands. 

Maopherson with Balaji A. Bhagvat, for the Respondent (Defendant) 

The land in dispute is sheri land and, therefore, it cannot be said that it is an 
alienated holding. Next, we base our right on the recognition by the Coliectoi. 
The Collector’s recognition enables a person to apply for assistanoe under section 
86. The L797] Collector has power under that section to make an arrangement 
pending a decision by a Civil Court. See Sathe’s Land Revenue Code, p. 102. 
Kacnalrao was managing the lands daring Vitbalrao’s lifetime and the Collec¬ 
tor has continued that arrangement. We submit that the arrangement would 
not act prejudicially to the plaintiff. If, notwithstanding the arrangement, he 
paid rent to Bhavanrao, he has himself to blame. The Collector’s order is 
not ultra vires. Payment of rent is to be made through the village officers. 
Section 85 of the Land Revenue Code imposes a penalty for recovering rents 
directly from tenants. 

Candy, J.:—^Tbe facts may be thus stated : — 

The land in suit which the plaintiff held as a tenant or inferior holder from 
Vithalrao, the superior holder, is alienated land. It was urged, in second appeal, 
that the land is a “ sheri thikan." This point was not taken in the lower 
Courts, and whether the land be ‘ sheri ” or not, and whether it was part of 
Vithalrao’s private property as distinguished from his deshmukhi vatan land, 
the fact remains that the land is alienated. 

Vithalrao died in 1692, leaving five sons—four by one wife, of whom Kamal- 
rao (present defendant) is the eldest, and one sou, Bhavanrao, by another 

wife. Kamalrao and Bhavanrao each claimed to be the eldest son of Vithalrao. 

• 

On the 20th January 1893, the Collector of Satara held what is termed a 
“ proceeding under section 7.' of the Land Revenue Code in the matter of deter¬ 
mining the heir to the deceased Vithalrao Deshmukb of Eokrud.” 

Section 71 of the Land BevenuetCode provides that "on the death of a 
registered occupant the Collector shall cause the name of bis eldest son, or 
other person appearing to be his heir, or the principal of bis heirs, to be regis¬ 
tered in his stea4. and the said heir shall thereafter bo deemed the register^ 
occupant.’’ And by section 3 (16) of the Land Bevenue Code, " occupant signi¬ 
fies a holder of unalienated 'land,” and (l7) " registered occupant” signifiea 
a sole occupant or the eldest or principal of several joint occupants, whose 
name is autborizedly entered in the Government records as holding unalienatsd 
land. It is obvious, therefore, that section 71 was inapifficable'as regards any 
private or [798] deshmukhi alienated laud, belonging to Vithalrao, and on 
Vithalrao’s death (unless the custom of primogeniture exists in the family) 
belonging to his five undivided sons. ** 
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In January 1893, the Collector wrote:— 

**Ab ■ matter of faettbe son Ksmslrao ovrie* on the administration of the estate, the 
■on Bharanrao having been separated from his fathel for ten years daring whieh time he has 
been given Bs. 800 from the estate yearly. He also has a portion of the wada assigned to 
him. The father has left a will in which be baiTdivided the whole of his estate of immoveable 
property, assigning to mob son, his two widows, and daughter what lands they sbouli enjoy. 
I am of opinion that the will should take effect, and I, therefore, order that 1 shall not ]pws 
a decision under section 71, Land Revenue C^e, until the 16th June 1893. The son Kamal* 
rao should continue to administer the estate as in his father’s lifetime, and Bavanrao 
should receive his allowance as before. If-by the 15th June the will is not brought into fotoe< 
and no decree of a competent Court is promulgated, I shall proceed to bear once more the 
arguments of both parties and shall give a decision under section 71 of the Land Revenue 
Code." 

As a consequence of this interim order of the Collector, in Febrnary 1893, 
the Mamlatdar told Vithalrao’s tenants to pa;, their rents to Kamalrao. On 
the 16th June 1893, the Collector did not allude farther to the alleged will or 
partition fof which there is no mention in the present suit), but proceeded to 
declare Kamalrao to be the principal of Yithalrao’s heirs, because he was 
apparently the eldest and was selected by his father to manege the estate, and 
the Collector, therefore, orderetl that the name of Kamalrao should be 
registered in the revenue accounts in the stead of Vithalrao. 

As between Government and the heirs of Vithalrao for fiscal purposes this 
may be a perfectly valid order, but as between the terants of Vithalrao and 
the five sons of Vithalrao who, in the absence of any custom of primogeniture, 
on Vithalrao’s death became the landlords of the tenants, it can have no force. 
There is no allegation now that Bhavaarav was separated from his father, 
and it is obvious that Kamalrao's management for his father in his father’s 
lifetime would have no effect after Vithalrao’s death, unless it was the*custom 
of the family for the eldest son to manage, or* unless Vithalrao’s sons 
consented that Kamalrao’s management should continue. No such custom 
or consent is alleged in the present case. Notwithstanding the Collector’s 
[799] and the Mamlatdar’s orders certain yf the tenants attorned to Bhavan- 
rao and paid him their rents for 1892-93 and 1893-94. Kamalrao then applied 
under section 86 of the Land Bevenue Code for assistance for the recovery 
of rent from those tenants. An order (the exact date of which has not been stated 
in this suit and it is iromaterial) for rendering assistance was passed. Then 
the tenants brought several suits against Kamalrao to avpid that order. The 
present suit was one of them and was brought first in the District Court on 
15th August 1894, and on ^e plaint being returned for presentation to the 
proper Court was then brought in the Subordinate Judge’s Court on 12th 
August 1895. 

The plaintiff claimed (inter alia) that an injunction should issue restrain 
ing Kamalrao from recovering rent on the strength of the abovementioned 
order for assistance. The Subordinate Judge granted the injunction ; but the 
District Judge reversed^that decision and dismissed the plaintiff’s suit, on the 
ground that it was admitted that Kamalrao is the registerd’d occupant of the 
land, and that the order for assistance given by.the Bevenue authorities wa*B 
perfectly valid, and that the payment of rent by plaintiff toBhavanrao did not 
operate as a valid dischajrge. 

It has been shown above that the defendant Kamalrao is not the “ regie* 
tered oooupant ” of the land. He ip a superior bolder of the land; so is Bhavan* 
rao: so are Kamalrao’s brothers superior holders. There is nothing in section 
86 of the Land Bevenue Code requiring an applicant under that section to be 
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a '* registered superior holder.” The term is unknown in the Land Bevenne 
Code. The nearest approach to it is in, section 79, under which the Golleetor 
is not bound to recognize any person to whom any interest in any alienated 
holding has been a$Higned, unless the transfer has been recorded in the 
revenue records. Blit Vithalrao’s idterest in his deshroukhi vatan or sheri 
lands has not been assigned or transferred to his five sons, whose full interest ' 
has accrued on succession. Eamalrao gains no advantage over tiis brothers 
under section 86, because his name i| recoidtd in the revenue records as 
representing the estate. The order for assistance in the present case may be 
perfectly good, and one which a Civil Court cannot cancel, though from the 
provisions [800] of the second clause of section 87 it would seem that 
the Legislature intended that in disputes of tliis nature the tenants, having 
already paid the rent to one of the co-proprietors of the estate, the Collector 
should, in his discretion, refuse the assistance demanded for recovering that 
rent again. But the order though good in its inception may be incapable of 
taking legal effect. A superior holder having no co-hulders may obtain an order 
for assistance, and subsequently the rent may be paid to him. It would be 
manifestly unjust for him under those oirounistances to proceed to enforce the 
order, and a suit would lie by the tenant for an injunction restraining the 
superior holder from enforcing the same. If this he so, and if in law a payment 
of rent to one co-landlord by the tenant is a valid discharge —Krishvarav v. 
Manaji, 11 Bom. H. C. Bep., 106, then the Subordinate Judge’s decree in the 
present suit is right. The District Judge relied on section 85 of the Land 
Bevenue Code, and remarked Uiat the tenants should have paid their rents to 
the village officers, ” and if they have> now to pay twice over they are themselves 
to blame.” But section 85 does not provide that tenants must pay their rents 
to the village officers, or that any rents not so paid will have to be paid twice 
over. Mo doubt it imposes a penalty on certain superior holders demanding 
or receiving payment frotq, their inferior holders otherwise than through the 
village officers; but there is no corresponding penalty or duty imposed on the 
inferior holders. Here the rent has been admittedly paid to Bbavanrao. The 
provisions of section 85 do not make that payment invalid. 

But it may be pointed out that it is doubtful whether the provisions of 
section 85 have any application to the present case. They apply to the 
superior holder of an alienated village or of an alienated share of a village. It 
appears from the Collector's proceeding of 20bh January 1H93, that " there 
are 45 villages in jwhioh the name of Vibhalrao stood as oocupant." The 
Collector apparently meant " recorded holder of alienated lands ” though of 
course it is quite possible that Vithalrao was also the ” occupant ” of certain 
unalienated survey numbers. In any case, it would appear that Vithalrao 
was not the holder of alienated villages, or alienated shares of villages, but of 
various survey [801] numbers in 45 different villages. If this he so, then section 
86 may have no application. And support is given to this view by the fact stated 
above that on the 2l8t February 1893, (Exhibit 31) the Mamlatdar, in oonse- 
qpenoe of the Collector’s above quoted directions, told the tenants of the various 
pieces of land to pay their rents to Eamalrao. This be'presumably would not 
have done had they been boupd by law to pay their rents to the village officers. 
Of oourse, legally no revenue officer can. under the Bombay Land Bevenue 
Code, tell a tenant of a superior holder of alienated lands that he should pay 
bis rent to such and such a person. • , 

I have discussed the ease at greater length than perhaps the nature of the 

ease itself required, my object being to emphasize the provisions and limitations 

of certain sections of the Land Bevenue Code, whiolh are sometimes imperfectly 
€ 
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understood. Possibly it might aondace to better reveoae administration if the 
Golleotor were empowered to hold an ini^airy and determine who should be the 
" recognised " holder of alienated lands to whom tenants should attorn until 
the decree or order of a competent Court is produced. But such at present is 
not the law. Any one acquainted witl^ the Deccan and •Southern Maratha 
Country must be aware that in the'caso of large estates, such as deshmukhi 
and desaigiri vatans, there is a prevalent idea that on the death of the holder 
the eldest son should manage the estate, even though the rule of primogeniture 
may not be strictly in force, and that ^he right to recognize the eldest son as 
the representative and manager of tlie family is ve‘'tted in the Revenue author¬ 
ities. And that idea has not been eradicated by the tendency of the decisions 
of our Courts, which require strict proof to give edect to a custom which is in 
any way opposed to the ordinary rules as to devolution of property according to 
Hindu law. As to whether there is any such valid custom in Yithalrao’s 
family 1 offer no opinion, for Katnalrao's brothers are not parties to the suit, 
and no issue was raised on the point. And as to whether such right to recognize 
the management of the eldest son should not he vested in the Revenue 
authorities—as apparently is the case in otlier provinces, see e. g , Nortli-West 
Provinces L-ind Jlevenue Code, sections 91, 95, 98, 101,—the [802] matter is 
one for the consideration of Governmout and the Legislature. 

In my opinion, the decree of the District Judge should he reversed, and 
that of the Subordinate Judge restored. All costs throughout on defendant. 

Farran, C.J. 1 entirely concur in the judgment which my learned 
colleague has delivered and in the rua3.)ns upon which he has based his 
decision. 1 wish, however, to he understood as not expressing any opinion 
upon the applicability of section 85, Land Revenue Code, to Vithalrao’s holdings, 
as the question has not been fully argued and the judgments of the lower Courts 
do not set out their nature; and I have, therefore, not considered the matter. 
I am also not suflioiently conversant with tho subject to olTor an opinion as to 
the propriety or otherwise of extending the provisions of section 71 of the same 
Code to alienated holdings or otherwise altering the law upon this subject. 

. Decree reversed. 
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FULL^BENCH. 

APPELLATE CIVIL. 

Ths 20th July, 1S97. 

Present: 

Sib G. F. Fa bran. Et., Chief JqsTioE, Mr. Justice Parsons and 

Mb. Justice Banade. 

Nilkantb Ganesb Naik.(Original Applioaot) Appellant 

verms 

The Colleotor of Thana.(Original Opponent) BeBpondent.* 

Land Acquisition Aet(X of lh70) and Act I of lt\94i—Award of compensaiion — 
Payment of compensation awarded how enforced — Appeal from an 
order irregularly made — Practice—Procedure. 

The Land AcnniHition Act (X ot i»70) did not provide for or contemplate an award for 
compensation being enforced »g iinat the Collector excention proceedings, and there is no 
general law which enables a Civil Court to enforce such a statutory liability, when imposed 
upon a Collector or other civil officer, by means of executiou proceedings without a suit. 
The ordinary mode of enforcing such an obligation is by suit, unless the Legislature when it 
creates the obligation prescribes such other means of enforcing it. 

[8081 On the 16th February 1894, under the Land Acquisition Act (X of 1870), an award, 
of compensation to the claimant for land acquired under that Act was made by the Assistant 
Judge of Thana, and be subsequently made an order directing the Collector to pay the 
amount with interest and costs, without, however, fixing a date for payment. On the let 
March 1894, the new T^and. Acquisition Act (I of lc94) came into force. On the 26th 
February 1895, the claimant applied to enforce payment of the amount awarded, and the 
then Assistant Judge (Mr. Knigbt) re-affirmed the previous order and directed the Colleotor 
to pay it on or before the 20th May 1896. No payment, however, wa^ made, and the 
matter came before the new Judge (Mr. Fits Maurice) for final order. He held that neither 
under Act X of 1870 nor the new Act I of 1894 bad he any power to enforce payment 
against the Collector, and be, therefore, dismissed the claimant’s application. On appeal 
to the High Court the matter was referred to a Full Bench. 

Held, that the Act X of 1870 prescribed no mode of compelling payment by the Collector 
o' compensation awa/ded under its provisions, but left the persons interested to a suit to 
enforce such payment. The proceedings under that Act were, therefore, at an end when 
the award was made. That being so, there were no proceedings pending in the case when 
the new Act I of 1894 came into force. Clause 2 of section 2 of that Act, therefore, did not 
apply, and no farther steps could be taken order that Act. 

Per Ranade, J. The District Judge’s order appealed from was improperly made. 
The Assistant Judges had jurisdiction to make the previous order, and even if their order 
was not properly made, it could not be iet aside" in the way it was done by the District 
J«dge as if an appeal lay to him from such order. That orders however, as now held was 
.wrong, and the irregularity of the District Judge’s order thus led to no failure of justice, 
and fell under section 578 of the Civil Procedure Code (Act XIV of 1882). 

Quare —whether an award made under the provisions of Act I of 1894 can be enforced 
against the Collector by execution proceedings. 

Appeal from the decision of J. FitzMaurice, District Judfie of Thana, ip 
darkbast No. 2 of 1896. * * 

• Appeal, No. 124 of 1896t 

s 
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On the 16th February 1894, the ABsistant Judge of Thana (Mr. Pratt) 
under section 15 of the Land Aeqaisition Act (X of 1870) made an award 
of compensation to the claimant. 

a 

The Collector subsequently desired^ to withdraw the, proceedings in the 
matter, as the land to which the award related had bean acquired and paid for 
many years previously, but the District Judge (Mr. Khareghat) held that the 
proceedings could not be withdrawn by the Collector after a reference had 
been made to the District Judge. He ordered the Collector to pay [804J the 
amount awarded with interest and costs, but fixed no date for payment. 

On the 1st March 1891, the new Land Acquisition Act (I of 1894} came 
into force. 

On the 26th February 1895, the claimant applied to enforce the payment 
ordered by the award. The Assistant Judge (Mr. Knight) held that although 
under the old law (section 34 of Act X of LS'^U) the Judge had no power to 
order execution, the new law (section 53 of Act I of 1H94) bv making the Code 
of Civil Procedure applicable to all proceedings under the Act authoriiicd an 
order for execution. He was also of opinion that the proceedings in this matter 
must be regirdei^as pending, and that, therefore, tlie now Act was applicable 
under section 2, clause 2, of Apt 1 of 1894. He, therefore, re-affirmed the 
order of payment already made by the Judge, and directed that payment 
should be made on or before the 20th May 1H96. 

The Collector, however, did not make any payment as directed, and the 
matter came before the new District Judge (.1. Fit/. Maurice) for final order. 
Tile Collector again contended that neithef under the old nor the new .act had 
the Judge any power to enforce the award by ordering payment. The Judge 
agreed with this view, and dismissed the claimant's application for payment. 

The claimant appealed to the High Court. 

Tne appeal came on first for hearing before PARSONS and BaNaDB, JJ., 
by whom it was referred to a Full Bench consi.sting of Farkan, C J., 

Parsons and Eanade, JJ. 

• 

Daji Ahnji Khare for the Appellant: —TRe Judge made an order for payment. 
His successor (Mr. Fit^Maurice) had no jurisdiction, at the instance of the 
Colleotor, who had not appealed, to re-open the matter. Section 40 of the old 
Act (X of 1870) made 't obligatory upon tlie Collector to pay when the award 
was made. The new Act (1 of 1894) was in force when we applied for payment, 
and section 53 of that Act adopts the procedure prescribed by the Civil Procedure 
Code (Act XIV of 1882). The matter was still pending when the new Act came 
[805J into force, and, therefore, that Act applies: see clause 2 of section 2. 

Bao Bahadur V. J. Kirtikar, for the Eespondeiit:—The award was merely 
in the nature of a declaration, not of a decree. It could not be executed as a 
decree. The only mode of enforcing such an award is by a suit. Neither the 
old Act (X of 1870) nor the new one (I of 1894) does more than provide for 
fixing the amount of oompensation. They do not provide for enforcing the 
award. The Court becomes functus officio as soon as it fixes the amount. 
Even if the new Act (I of 1894) be held applicable to this case, it only provided 
for payment of interest (section 28). Article 19 of the Limitation Act HX of 
1871) and article 17 of tbp Limitation Act (XV of 1877) show that the Legis¬ 
lature intended .ttiat suit should be brought in oases of oompensation under 
the Act. 

* • 

Farnm, C. J. ;—I am of opinion that the decision of the District Judge 
in this matter, was correct aifd that the appeal must be dismissed. 
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16 appears to me to be quite clear that the “ Land Acquisition Act, 1870,” 
which, as its preamble declares, was ap Act "to consolidate and amend the law 
for the acquisition of land for' public purposes and for companies and[ for 
determining the amount of compensation to be made on account of such acquiai* 
tion," did not provide for or contemprate an *' award ” made under its provisions 
being enforced against the Collector by eicecution proceedings. The only provi-. 
sioDS which the Act makes for payment are those contained in section 40 and 
section 42, the former of which impose^ a statutory liability upon the Collector 
to pay the compensation according to the award to the person named therein, 
and the latter imposes upon him the further statutory liability, when the 
amount is not paid on taking possession, of paying the amount awarded and 
the added percentage with interest on such amount and percentage at the rate 
of six per cent, per annum. There is no general law, of which I am aware, 
which enables a civil Court to enforce such a statutory liability when imposed 
upon a Collector or other public officer by means of execution proceedings with¬ 
out a suit. The ordinary mode of enforcing such an obligation is by suit, unless 
18081 the Legislature when it creates the obligation prescribes some other 
special means of enforcing it. The question, therefore, is ‘ Has the Land 
Acquisition Act of 1870 prescribed any special mode of action against the 
Collector”? In my opinion, it has not. Di/eotly it certainly has not done so, 
and I cannot find any indication of its intention to do so indirectly. 


An award under the Aot could have been made either by the Collector 
himself under section 14, or by the .fudge and assessors or concurring assessors 
(not by the Court) under section 34. The decision of the Judge (again not of 
the Court) if he differed from the assessors was not called an “award " but a 
“decision,” and that decision was appealable. There was no provision made 
for the contingency of there being no appeal from the " decision ” of the Judge, 
but the intention was, I think, in that case, to treat it as au“ award.” Hence, 
in the event of there having been no appeal, an award under the Aot could be 
made in three ways : i, by the Collector under section 14 ; ii, by the Judge and 
the one or more concurring assessors under section 34 ; iii, by the Judge alone 
under section 35, which in this case was called a " decision.” 

In none of these cases is any provision made for the Court passing a decree 
in ” accordance with the award," nor is section 205 of the Civil Prooedure 
Code or any sectiotT’contained in Chapter XVII of the Code made applicable to 
the proceedings. This consideration would doubtless lose much of its foroe 
if the contents of the award drawn up iu pursuance of tbe Act included a direction 
that the Collector was to pay the amount awarded. Tbe contrary is tbe case. 
Section 34 prescribes tbe particulars which the award is to contain, vie., tbe 
amounts awarded under each clause/if section 24 so far as applicable to the 
particular case together with the grounds of awarding each of the said amounts. 
So far 88 the oompeoHatioo is concerned, that is the only matter which the 
eward is to oontain. Costs are differently dealt with,, but as to the compen* 
sation itself the' obligation on the Collector to pay it rests solely on the 
'provisions of tbe sections (veotions 40 and 42) of the Aot to which 1 have 
referred and which apply, alike whether the award is made by [807] uhe 
Collector under section 14 without reference to the Court or made by the Judge 
and assessors or the Judge alone after suoh a reference. The terms of the 
latter section appear to provide that the pe,roentage pgiyable under it is not to 
be mentioned in the award. These considerations appear to me to be oonolnsive 
against the power of the Court to carry the “ awetrd” into effect by execution. 
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Thera are some further provisious of the Act which tend very strongly to 
show that the above conclusion is correc^t and in accordance with the intention 
of the Legislature:— * 

(1) The special provisions as to costs contained in the Act. The OoUector 
is to pay them all in the first instance (Itection 32), but if he is allowed any 
costs bv tbe award, a special provision is introduced in bis favour, that if he 
does not deduct them from the amount awarded, they may be recovered from 
tbe person interested as if they werp costs incurred in a suit and as if tbe 
award were tbe decree therein (section 34). There is no such provision made 
in favour of tbe person interested as-against the Collector. The liability of the 
latter is left to rest upon the statutory obligation contained in section 32, and 
the Act prescribes no means for enforcing it. 

(2) The provisions of the Code of Civi! Procedure made applicable by 
section 34 of the Act to proceedings befoie the Court do not include any 
reference to the execution provisions and secticns of the same Code, and upon 
the general principle expreasio unius allertus exelvsto their application is 
apparently excluded. 

(3) The Legislature, by article 19 of the Schedule II to the Limitation 

Act, IX of 1871, recognized a suit as the appropriate remedy against Govern¬ 
ment for compelling payment of compensation for land acquired for public 
purposes. The present Limitstion Act (XV of 1877) contains a similar 
provision (article 17) ; and Act XiV of 1859, section 1, clause 6 (applicable only 
to Bengal), contemplates suits as the proper remedy open to suitors for enforcing 
awards under the Bengal regulations therein referred to. For those reasons, 
1 have come, with- [808] out hesitation or doubt, to the conclusion stated at 
tbe beginning of this judgment. • 

I have gone into this question somewhat fully, because a clear conclusion 
upon it appears to me to dispose of the appeal. If the Act (X of 1870) 
prescribed no mode of compelling payment, by the Cullbctor, of tbe compensation 
awarded under its provisions, but left the persons interested to a suit to enforce 
such payment, all proceedings under the Act were at an end when the award 
was made. Nothing more could bo done ugder the .Act, no further step could 
be taken under its provisions. The proceedings then ceased to be pending. 
They wore at an end. As then no proceedings wore ponding in this case under 
Act X of 1870 when Act I of 1H94 came into force on March Ist, 1894, it 
follows that there were no proceedings to which the provisions of the latter 
Aot could be applied under section 2, clause (2). It i^ to my mind, quite 
impossible to continue, under Act I of 1894, proceedings which were completed 
under Act X of 1870. The* order of the Assistant Judge in this case, which 
was virtually to pass- under Act I of 1894 a decree in accordance with tbe 
.award made under Act X of 1870, was passed without jurisdiction, and the 
order of the District Judge refusing to proceed again>-t Government under the 
execution sections of the Code, including section 429, is correct. Tho Di.4triot 
Judge, as I understand his proceedings, did not purport to set aside the order 
of the Assistant Judgo^ but declined to further execute the award notwith¬ 
standing the order of the Assistant Judge. Even if this view of his procedure 
is not correct, it appears to me that we cannot jiow order execution to issue; 
which we should have to do if wc allowed the appeal. 

In the above view iLis unnecessary for me to consider whether an award 
made under the provisions of Act 1 of 1894 can be enforced against tbe Collector 
by execution proceedinjs. That is a complex problem which has been set 
by tbe Legislature for solution fiy the Judges. Such problems often arise 
when the provisions of one Aot are introduced by reference into another and 
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inoorporafced with it. Whether section 205 and the exeeutioa seotioos of 
the Civil Procedure Code are inoon^istent with the provisions of Act I of 
1894, is a question which [809] ' may have hereafter to he determined. I shall 
offer no opinion upon it. ' It willfor the Collector to consider whether he 
is not estopped from disputing tho'applioant's demand for the compensation 
awarded to him. On that point also 1 offer no opinion. 1 would confirm the 
order dismissing the application. Costs on the appellant. 

ParsonB, J.:—X concur. The questions at issue have been so exhaustively 
dealt with ti>at it is quite unnecessary for me to say more. 

Ranade, J.:—The award in this case was made on 16th February 1894, 
by Mr. Pratt, the Assistant Judge, on a reference by the Collector of Thana 
under section 15 of Act X of 1870. Later on, an attempt was made by the 
Collector to withdraw the land-acquisition proceedings on the ground that the 
refetence was made by mistake, as the land to which the award related had 
been acquired and paid for twenty years ago. Mr. Khareghat, the Judge, 
however, held that there was no provision in the Act for the withdrawal of 
proceedings by the Collector after a reference had been made to the District 
Judge. He ordered the Collector to pay the sum awarded with interest and 
costs, but fixed no date for the payment. 

Act No. I of 1894 came into force on Ist March 1894, a few days after 
the award was made, and the present application was made by the claimant on 
26th February 1895, to enforce the payment ordered by the award. The 
application was referred to Mr. Knight, the Assistant Judge, and it was 
contended before him on behalf of the Collector that the award was incapable of, 
execution. On the 18th February 1896, Mr Knight held that although, under 
section 34 of the old law, the District Judge had no power to order execution, 
such power was conferred on the Court by the extended scope of section 53 of 
Act 1. of 1894, and that, though the award was made under the old Act, its 
enforcement was regulated by the new Act, as the proceedings must be regarded 
as pending within the terms of section 2, clause 2, of the new Aot. He 
accordingly re-affirmed Mr. Khareghat’s order, filling up the omission in it of 
the date of payment, and directed that the payment should be made on or 
before 20th May [810] 1896. As no payment was made by the Collector 
within the time fixed, the matter again came up for final orders before the 
District Judge. The Collector agaiu raised the contention that neither under 
the old nor under the new Act had the District .ludge any power to enforce the 
award. This contention was upheld by the District Judge, who accordingly 
dismissed the claimant's application. The present appeal is against this order 
of dismissal. 

The case was at first argued before Mr. Justice Fabsons and myself, but as 
there was a difference of opinion between us on the points of law raised in thq 
appeal, it was arranged, that it should be re-heard before a Bench of three 
Judges, consisting of the two before wliom it was first heard and the 
Chief Justice. 

. At this second hearing, a preliminary point was raised that the District 
Judge had no {fower to revise and set aside an interlocutory order passed by 
'ibe Assistant Judge. That order was made after full enquiry ofi 18th 
February 1896, and it reaffirmed the previous order of Mr. Khareghat. The 
Collector's representation to the Districii .) udge against Mr. Knight's order 
was not made till 2nd July 1896. The Bombay Civil Courts' Aot (sections 
14—19) regulates the powers of Assistant Judges. It is not clear whether the 
reference to the Assistant Judge in this case was made under section 16 for 
inquiry and report, or whether the Assistant Judge*was invested with the poweM 
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of Disbriot Judge under seobion 19. The wording of the order shows bhab the 
Assisbanb Judges, Mr. Khareghab and Knight, did not merely inquire and 
report. Under these oiroumsbances, it may be presumed that they had juris- 
diobion bo pass the order. And even if their order was nob proper, ic could nob 
be set aside in the way it was done by thra District Judge, ws if an appeal lay 
to him from such order. I am, therefore, of opinion that the District Judge’s 
order appealed from in this case was improperly made. 

This circumstance by itself does jaot, however, preclude this Court in 
regular appeal from considering the validity or otherwise of the order passed 
by the Assistant Judge directing the enforcement of the award. 11 was 
admitted in the course of the [811] argument, and in fact it is clear from 
the Assistant Judge's own reasoning, that, as far as Act X of 1870 was 
conce.'ned, there was no provision by which the Judge who made the award 
could direct its enforcement against the Collector, as though it were a decree 
between the claimant and the Collector. SeotiAn 34 of the old law, it is clear, 
only extended the provisions of the Civil Procedure Code so far as they relate 
to the inquiry before the award was made. The functions of the Court do not, 
as remarked by the District Judge, absolutely cease with the determination 
of the compensatlbn; for in the matter of costs directed to be paid by the 
claimant, power is given to the Court to enforce an order about costs as though 
the award were a decree in a suit. Tnis special provision shows that, in other 
respects, no such power was conferred on the District Judge. Sections 40, 41 
do indeed impose a statutory liability on the Collector to make the payment, 
but there is no procedure laid down by which this liability can be enforced, 
except by a separate suit as provided for by articles 17 and 18 of the Limita¬ 
tion Act. This was the view taken by this Court in the ruling referred to by 
the District Judge, and that decision must govern the present case. 


The Assistant Judge, however, was of opinion that the new Act I of 1894 
was applicable to this proceeding, and that, therefore, the Courts had power 
to enforce this award. When the case was first argued, 1 was inclined to take 
this view, especially as it appeared to me to be the intention of the Lugislature 
to extend theecope of the old section 34 re-enacted as section 53, and thus to 
make the whole Code applicable as far as possible to land acquisition disputes. 
The words employed in sections 31—34 are also more significant, as they 
direct the Collector to make the payment with interest and costs, if any. On 
further consideration of the whole subject, 1 have come to agree with the 
Chief Justice and Mr. Justice P^nsONS, and to hold thati this case must be 
disposed of independently of the new Act. The award cannot bo held to have 
been a pending proceeding ubder section 2, clause 2. If the award was not 
enforoeable on the date, when it was signed, no subsequent enactment could 
alter its oharaoter, unless there was any express provision to that effect in the 
Act. Section 2, clause 2, contains no such provision. 

[812] The irregularity of the District Judge’s order has thus clearly led 
to DO failure of justice, and falls under section 578 of the Civil Procedure 
Code. The order of dismissal must, therefore, be upheld, and the claimant 
referred to the only remedy open to him under Act X of 1870.* 


Costs on appellant. 


NOfEB. 




Order eonfinned. 


[Awards andet*the Ladl Acquisition Aofe, I89t, were held executable iu (1906) P.B. 63 
wbiob was followed in (1911) 36 Bom. 360,disapproving (1910) 35 Bom. 146 where the ■*»»» 
view as in this decision was maintained. See also (1905) 32 Cal. 921; (l907) 34 Gal. 470 
(flSsot of a spewal Jnrisdiotion havlbg been created by the Bislute).] 
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[21 Bom 8121 

APPELLATE CIVIL. 

I* 


The 26th July, IS97. 

Present : 

Mr. .lusTiCE Parsons, an© Mb. Justice Banade. 


Malohand Eaber.(Original PlaintifF) Appellant 

vafstts 

Bhudhia and another.(Original Defendants) Bespondents.* 

Hindu law—Marriage—Marriage of a girl without her father'» eonsent—Suit 
by father to have marriage declared void —Factum va\et—Applieability 

of the doetrine to marriage. 

Under the Ilindu law a duly solemnised marriage cannot be set aside in the absence of 
fraud or force, on the ground that the father did not give his consent to the marriage. 

The testa relating to the eligibility of persona who can claim the right of giving a girl 
in marriage, are directory and not mandatory. 

Second appeal from the decision of E. H. Leggatt, Assistant Judge of Ahme> 
dabad. 

Suit by a father to iiave the marriage of his daughter (defendant No. 3) 
to the first defendant declared null and void. 

The parties to this suit were Lewa Kunbis hy caste. Plaintiff was a 
resident of Ahmedabad. In consequence of some dispute in the family, his 
wife (defendant No. 3) left his bouse and went to live with her mother at 
Gomtipur, a village about two miles distant from Ahmedabad. She took with 
her his infant daughter Mahalaxumi (defendant No. 2} who was about 3^ 
years 'old. 

Thereupon the plaihtiff applied to the District Court to obtain the custody 
of his child and for an injunction restraining bis wife from disposing of her in 
marriage. 

This application was rejected. Shortly afterwards the gifl was given in 
marriage to defendant No 1 by her mother (defend -[81 8]ant No. 3) without 
the consent of the plaintiff and in defiance of his wishes. 

The plaintiff then filed this suit praying for the custody of bis daughter and 
for a declaration that her marriage with the first defendant was null and void. 

The defendanffs pleaded (inter alia) that the plaintiff had given his consent 
to tlie marriage of his daughter, that the match was a fit and proper one, and 
under the Hindu law a marriage once performed could not be annulled. 

The Subordinate Judge held that the girl was given in marriage without 
the plaintiff’s consent or knowledge, that the marriage was celebrated in fraud 
of his rights, and that the doctrine of fartum valet was not applicable. He. 
therefore, passed a decree for the plaintiff, declaring the marriage null and 
void, and ordering the defendant to deliver up possession of the minor (defend¬ 
ant No. 2) to the plaintiff. 

On appeal, the Assistant Judge held that, though the marriage was perform¬ 
ed without the plaintiff's consent, it was not invalid on that account, in the 
absence of fraud on the pbrt of the mother. He, therefore, reversed the first 
Court’s decree and dismissed the suit. His reasons v^ere as follows 

" The Hindu law appiars to be that the father has the right to perforin the marriage 
ceremony and not the mother, but it also aceihB that a marriage onoe performed ie valid, 

* Second Appeal, No. 249 oMfi97. 
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ftnd nothing ia said as to the father’s oonsent. As is said in the case referred to, where the 
Legislature oontomplates the invalidity of a marrii^e to which the father’s consent is want¬ 
ing, it lays down the law in express terms, and^f it dees not do so, it must be presumed that 
the father’s consent is not absolutely necessary. * 

“I think, moreover, that T must take iniaaccount the fact thas the father applied for 
an injunction restraining his wife from giving his daughter in marriage and failed to obtain 
the injunction. In refusing to grant his application, the Court gave so much colour to the 
mother’s claim to be allowed to perform the ceremony as to negative any idea of fraud on 
her part. This being so, the question raised and left undecided by the High Court in the 
case referred r,o (T. L. B., 11 Bom., page jS56) as to whether the Civil Court would set aside 
a marriage on tbe ground of fraud by the parties intermarrying, has no application and need 
not be discoB.sod. 

“ There is not sufficient evidence to show that the marriage was in itself an improper 
one. The father may be able to sue tbe mother for the money [811] received on account 
of the marriage of his daughter, on the ground that ho was the only person entitled to give 
her in marriage, but this would not affi-et the validity of tbe marriage itself. 

“ Under the circumst-mocs I think the marriage is valid and cannot bo annulled. 

“,I, therefore, reverse the decision of the Subordinate Judge and dismiss tbe suit." 

Against thi^ decision the plaintiff appealed to the High Court. 

Ganpai Sadash^v Rao, for AppellantIt is found, as a (act, that the girl's 
marriage was performed without her father's consent and authorit-y. Under 
the Hindu law it is tbe father’s right to dispose of the girl in marriage; failing 
him tbe paternal relations have this right, and in their default, the mother 
The mother thus stands last on the list of relations who by law are empowered 
to give a girl in marriage. So long as tHe father is alive, the mother has no 
authority to give away her daughter without his oonsent. A marriage perform¬ 
ed without his consent is invalid— Nundlal v. Tapetdas, 1 Borr , 16. It is 
a ftaud on the father’s right for the mother to usurp his authority and give 
their daughter away without his knowledge and consent. Such fraud vitiates 
tlie marriage contract and renders it null and void— Aunjona Dasi v. Prahlad 
Chandra, 6 B. L. R., 243 The doctrine of fatHurn valet has no ap( lication to 
such a case,■for the obvious reason that there is a complete absence of authority 
in the mother to give away the girl. The {Prohibition of the law is net merely 
directory, but mandatory. The cases of Baee Bulyat v. Jeyehund, Bellasis, 
(1840-48), 43, and Khushalekand v. Bai Mani, I. L. R., 11 Bom., 247, are 
distinguishable from the present case, because in both those cases the father 
had abandoned his wife and daughter, and acted in a manner showing that he 
waived his legal right to dispose of his daughter in marriage. 

C. 11. Setalvad, for Respondents : —According to the Hindu law a marriage 
once duly celebrated cannot be annulled. Tlie oonsent of the father is not 
. essential to the validity of the marriage. The case of Khushalchand v. Bai * 
Mani, I L. R., 11 Bom., 247, is oonclusjve on this point. See also Bai Diwali 
V. Moti Karson, ante, p. 509. As to the question of [8101 fraud, the lower Court 
finds, as a fact, that there is no proof whatever of any fraud, constructive 
or actual, on the part^of the mother or any other person who brought about 
this match. * 

Ranade, J.:—The parties to this suit are Lewa Kunbis. Both th*e 
lower Courts have held that tbe marriage of ippellant-plaintiff’s daughter 
Mahalaxumi, aged Si years, with the minor respondent, himself a boy 7 or 8 
years old, was’oelebraled by the child’s mother and her maternal relations with¬ 
out tbe knowledge and consent of the appellant. The Court of First Instance 
held that there were clear indications of fraud and concealment, and as the 
caste was oije in which remarriages were permitted, it held that appellant was 
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. entitled to the deolaration he sought in respect of setting aside the marriage 
and the Court also awarded appellant’s claim to the onstody of the child. 

In appeal, the Assistant Judge was of opinion that the circumstances of 
the case negatived the existence of fraud, and that the marriage was in other 
respects not an improper one. He*'further held that a marriage duly cele* 
brated by the child’s mother could not be set aside on the ground of the 
absence of the consent of the father, inasmuch as such consent was not abso* 
lately necessary. The Assistant Judge accordingly dismissed the claim for 
the declaration sought, as also for the custody of the child. 

The chief contention raised in appeal before us is that, under the oircum- 
stances of the case, the marriage was null and void, as the appellant’s consent 
and authority were not secured prior to its celebration. The defence in the 
Court of First Instance was made to rest on an allegation that the appellant was 
present at the time of the celehration. This defence broke down, and the 
decision was made to rest chiefly on the doctrine of faetvm valet to which the 
lower Court of appeal has referred in its judgment. This doctrine of quod 
fieri non debnit faetum valet, or its Sanskrit equivalent, that " a thing cannot 
be made otherwise hy a hundred texts, ” has been frequently referred to in our 
reports in connection with questions relating to marriage, adoption, alienation, 
and maintenance of widows— Khushalchand v. Bai hlani, I. L. B., 11 Bom., 
247; [816] Lakshmappav. liamava, 12 Bom. H. C. Bep., 364; Gopal v. Han- 
mant, I. L. B., 3 Bom., 273. The general principles underlying the maxim were 
laid down in Lakshmappa v. Hamava, and re-affirmed in Oopal v. Ilanmant 
by Sir M. Wbstwopp. 

In the first of these judgments it is stated that the application of the 
maxim must be limited to oases in which there is neither want of authority to 
give or to accept, nor imperative interdiction. In oases in which the Shastra 
is merely directory, or only points out particular persons as more eligible than 
others, the maxim may usefully and properly be applied if the precept or 
recommended preference be disregarded. When the defect is one which can 
be described as one of the nature of non potuit rather than of non debnit, then 
the maxim does not apply— Qopa\ v. Banmant. In the words of West and 
Bfihler’s Digest, p. 909 (a), "prohibition or injunction resting on the essential 
qualities or mufual relations of its objects is distinguished as indispensable 
from one going only to an incident or matter of degree, or to the ceremony, a 
defect in which does not generally vitiate the purposed transaction if the precept 
has been complied w^ith as far as was reasonably practicable.” 

The distinction between directory and prohibitory injunctions being so 
clear, we have next to see bow far the authority of the father to give his girl 
in marriage falls under one or the other class of injunctions. The decided 
cases to which reference was made in the course of the argument leave no • 
doubt on this point. The case of Npndlal v. Tapeedas, 1 Borr., 16, may be 
left out, for it related only to a betrothal contract, and not to a completed 
marriage, and the only poinj: decided in it was that contracts of betrothal to be 
binding must be made by or with the parents of the children. The next case 
in Beliasis’ Beports {Baee Rulyat v. Jeyckund) is more to the point. There, as 
here, the dispute was between husband and wife, and the girl was only 6 
years old when her mother got her' married. The Court held that a duly 
solemnised marriage could not be set aside on the ground that the father did 
not give his consent to the marriage. In a Bengal caae-A-[617]'3fo(IAoo«oo(fttii 
Mookerji v. Jadub Ohunder, 3 Cal. W. B., 194,—it was held that a Koolin father 
was not such a natural guardian of bis child as its mother, and that the absence 
of his consent would not invalidate a marriage duly'solemnieed by the mother. 
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The Madrae High Court came to a similar decision where the dispute was 
between the widowed mother and her husband's brother— S. Namasevapam 
Pillay y. Annamai Ummal, 4 Mad. B. U. Bep>., 339. This was also the view 
taken by the Calcutta High Court in Brindabun Chandra v. Ohundra Kurmo- 
kar, 1. L. B., 12 Cal., 140, where also the* mother’s right to*dispoBe of a minor 
child was questioned by the uncle of'the child on the authority of the Smruti 
texts, which give preference to such relations over the mother in this connection. 

Most of these cases were reviewed, and considered by this Court in Khu- 
shalohand v- Bai Maui, and by the Madras High Court in Venkataeharyulu v. 
Bangachargulu, I. L. B., 14 Mad.. 316. In the first of these cases the operation 
of the maxim factum vaUt was considered, and Sir C. SaUGENT observed that, 
upon a true construction of the texts, the giving of the girl in marriage was 
not » right, but a duty to be discharged, and, in the absence of express words 
invalidating the gift in marriage, the consent of the person upon whom this 
doty devolves is not of the essence of the marr'age, and if it is not, the maxim 
applies. It is true the learned Chief Justice expressed no opinion as to how 
far the presence of fraud would invalidate such a marriage, but there, as in the 
present case, there was no reason for interference, on the ground of fraud the 
existence of which the lower Court of appeal has expressly negatived in the 
present case. . 

The appellant’s pleader contended that there was a constructive, if not a 
direct, fraud upon the father’s authority. As the District Court did not grant 
the injunction which the husband had prayed against his wife, and, moreover, 
as the District Judge has found expressly that the marriage was not an impro¬ 
per one, there is not much room for presuhnng constructive fraud. Fraud and 
force,such as was alleged in the case of Atmjona Dasi v. Prahlad Chandra Ghose, 
6 B. L. B., 243, must vitiate any transaction however solemnly celebrated 
[818] by tbe observance of the usual ceremonies, and a suit to set aai<le the 
marriage will lie. But, in the absence of these elements, the maxim of factum 
valet will govern, as the texts only refer to the greater or less eligibility of the 
relations who can claim the right to make the clioice and perform the ceremony. 
The custom* of the caste is not shown to be adverse to the celebration of 
tbe girl’s marriage at 3i to a hoy of 7, and^io fraud can be presumed from the 
fact of this early celebration. The circumstance that remarriage is permitted 
by the rules of tbe caste is irrelevant in tbe decision of the question of the 
validity of the marriage. 

On the whole, therefore, we must hold that the appeUant-plaintiff’s claim 
was properly dismissed by the Lower Appellate Court. We dismiss tbe appeal. 
Costs on appellant. 

Decree confirm^-. 


NOTES. 

[ See tbs notoR to 22 Bom., 509 supra.] 
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[ II Bom. S181 

APPELLATE CIVIL. 


' The 26th July, 1697. 

• Pbsssent . 

Mb. Justice Pabsons and Mb. Justice Banade. 


Batanchaod.(Origjnal Bespondeot) Appellant 

versus 

Javherohand.(Original Plaintiff) Bespondent.’* 


Hindu law — Widow—Funeral expenses of widow— Husband’s estate 
ekargeabh with suoh expenses. 

Under the Hindu law the estate of the husbind is liable for the funeral expenses of the 
widow ; her slridhan cannot be charged with such expenses. 

Second appeal from the decision of Rao Bahadur V. V. Paranjpa, ITirst Glass 
Subordinate Judge of Broach, A. P. 

One Parbhudas Kalliandas died in July 1875, leaving a childless widow, 
Bai Divali. 

Bai Divali died on or about the 11th April 1893. She left a will, bequeath¬ 
ing the whole of the property in her possession to her brother, the defendant. 

The plaintiff thereupon filed this suit, as the nearest kinsman and rever¬ 
sionary heir of Parbhudas Kalliandas, to recover the property in dispute from 
the defendant. 

The defendant pleaded (infer aft'a) that the whole of the pro-[819]]perty 
in suit belonged to Bai Divali; that she was competent to will it away ; and 
that, even if any portion of the property in bis possession were found to have 
belonged to Parbhudas Kalliandas, ho (the defendant) was entitled to retain 
out of such property a sura of Bs. 4U0 which he had spent on the funeral 
ceremonies of Bai Divali. 

The Court of First Instance h^ld that part of the property in tuit, namely, 
a house, some ornaments and outstanding debts, had been inherited by Bai 
Divali from her husband ; that the rest of the property was her slridhan ; and 
that her husband’s estate was liable for her funeral expenses. 

On appeal, the Subordinate Judge with appellate powers varied the decree 
of the first Court by, declaring that the defendant should recover the funeral 
expenses of Bai Divali from her slridhan. 

Against this decision the defendant preferred a second appeal to the 
High Court. 

L. A. Shah, for Appeiiant (Defendant). 

Manekshah Jehangtrshah, for Respondent (Plaintiff). 

Ranada, J.:—The plaintifi in this case claimed the estate of Parbhudas 
as being his heir and entitled thereto on the death of his widow Divali. The 
defendant claimed under a will executed by Divali. The Subordinate Judge, 
A> P>i held that the disposition by Divali, in her will, of the property of her hus¬ 
band was invalid, gave the plaintiff a decree for wbat he found to be the estate of 
Parbhudas, and left the defetidant in possession of the stridhan of Divali. 

The only objection raised to the decree in this tlqurt relqtes to tbe obli¬ 
gation of paying for the funeral expenses of Divali. The Subordinate Judge 
has charged the stridhan of Divali with thesb expenses. We think that this is 

* SMond Appeal, No.Im of 189^ ] 
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wrong. We are of opinion that the estate of the husband is liable for them. 
We can find no express authority on th|^ point, but it has been decided that 
a widow can charge her husband's estate with the liability to pay these expens¬ 
es. See Sadashiv v.' Dhakubai, 1. L. B., 5 Bom., 450. If the plaintiff [820] 
were administering tne estate of Parbhudas, he would have to pay the funeral 
expenses of the widow ; be would also have to pay the defendant the legacy left 
him by the widow, and we think that the fact that the defendant now claims 
his legacy by way of set-off cannot affect the merits of the claim. The Judge 
of the first Court was evidently right upon this point, and wo do not understand 
why the Subordinate Judge, A. P., raised it, seeing that the plaintiff never 
made it a ground of appeal. 

We vary the decree of the Lower Appellate Court by awarding the house to 
the plaintiff to be taken possession of only after he has paid into Court for the 
use of the defendant the sum of Bs. 150. Costs throughout in proportion, except 
the costs of Exhibit 8 in appeal, which are to be borne by the plaintiff. 

Decree varied. 


taa Bom. 820J 

APPELLATp CIVIL. 

The mh July. 1697. 

Pbesekt; 

Sir C. F. Faeran, Kt., Chief Justice, and Mb. Justice Candy. 

Dagdu.(Original Plaintiff) Appellant 

versus 

Balvant Bamchandra Natu and another.(Original Defendants 

Nos. 1 and 2} Bespondents.' 

Benami—Benamidar, right of, to sue tn his oivn name—PHrehasr by a non- 
agueulturist in name of an ngneuUurtsl—Suit by bnnamidar for redemp¬ 
tion—Court fees payable as if real purchaser was plaintiff—Dekkhan 
. Agriculturists' Relief Act I Act XVII of 1879) — Practice — Procedure. 

Where a purcba&e is made benami and a suit is brought by the benamidar in order that 
the real pur'*hai)er may ohcape the cnusequcncca to which the latter would be liable if be pur¬ 
chased and sued in hie own name, the Court will look behind the record to see who the 
real purchaser ie. 

A benamidar may maintain a suit in his own name, but the Court wiM put the defendant 
in the same position as if the real were the actual plaintifi.. 

One Dagdu, au agriculturist, purchased certain land benami tor Kelkar, a non-agrioul- 
turist, and brought a suit for redemption under the provision^of the Dekkhan Agrioulturists' 
Belief Act (Act XVU uf 1B7S^. Under the notification of the Government of India, No. 2092, 
dated the 29th July 1881, the fees in case of suits by agriculturists for redemption were 
remitted, and the plaintiff, therefore, ppid no stamp duty on the plaint. 

~ *^ppoal. No. 29 of 1897. 
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1 8311 Meld, that Dagda might maintain tha anit in his own name, bat muat pay tha 
usual stamp fees, and that the snit shoold proceed as an ordinary suit as though Eelkar was 
the nominal as well as the real plaintiff. * 

Appeal from the deoisioa of Bao Bahadur N. N. Nanavati, First Oiasi 
Suhordioate Judge of Poona. •• 

« 

Suit for redemption. The plaintiff, who was an agrioaltnriat, alleged that 
he had pnrohaeed the land in question at an execution sale. He now sned to 
redeem it from a mortgage for Bs. 1,000, dated the 8tb Jane 1874, and for 
possession. 

The defendants pleaded {inter alia) that the plaintiff was merely a 
benamidar having bought the land 6enamt for one Shridhar Batlal Kelkar, 
who was the real purchaser and the real plaintiff. They contended that the 
benamidiir was not entitled to bring this suit, and that Kelkar, who was not 
himself an agriculturist, was using the plaintiff in order to obtain the benefits 
of the Ddkkhan Agriculturists’ Belief Act. 

The Subordinate Judge dismissed the suit, holding that the plaintiff, who 
was a benamidar for Kelkar, had no right to sue. The following is an extract 
from his judgment;— 

“ A benamidar eau, no doubt, sue iu.bis own name (I. L. B., 18 All., 89), but in this 
ooM there ate reasons why the plaintiff should not be allowed to sue in his own name. The 
suit is a barefaced attempt to defraud the public revenue. By the plaintiff suing as an 
agrieullufist, a fee of Rs. 484 on the plaint is lost to Government. This suit is, again, an 
attempt to take undue advantage of the provisions of the Dekkhan Agrioulturiats’ Relief Act, 
which provides a special mode of taking account in transactions in which agriculturists 
are concerned, or by which agriculturists are affected (vide sections 19 and 18 of the Dekkhan 
Agriculturists' Belief Act). But this is a privilege which is intended for agriculturists only 
(vide P. J., 18S9, p. 424, and P. J., 1884, p. 303).” 

The plaintiff appealed, 

Balhishna N. Bhajekar.ior the Appellant (Plaintiff):—The evidence does 
not show that the plaintiff is a benamidar. Kelkar has expressly disclaimed 
any interest in the property. But even if the plaintiff is a benamedar he is 
entitled to bring the suit in his own name— Annaji v. Bapuehand, 1. L. B., 7 
Bom., 520; Baoji v. Mahadet, ante, p. 672 ; [822] Bhola Pershad v. Jtiam Loll, 
I. L. B., 24 Cal., 34. Farther, we contend that the Judge ought to have 
made Kelkar a party to the suit. 

Narayam Q.^ Chandavarkar, for the Bespondeute (Defendants):—The 
Dekkhan Agrioulturiets’ Belief Aot was not passed with a view of benefiting 
persons who are not agriculturists. It was passed'for the benefit of agriculturists 
only— Amiehand v. Eanhu, P. J., 1884, p. 203 ; Rajaram v. Lakahman, P.J., 
1882, p. 424. Ou tha evidence the Judge found, as a fact, that the plaintijff 
purchased the property benami for Kelkar. That being so, the plaintiff could 
not maintain the suit in his own hame notwithstanding the disclaimer by 
Kelkar—Hart Qobind v. Akkoy Kumar, I, L. B., 16 Cal., 364. 

Fapran, C. J.Upon the issue of fact which .arises in this appeal we 
have arrived at \>he same oonolusion as the Subordinate Judge, First Class, ot«., 
' that the purchase by the plaintiff Dagdu of the property in suit at the Court's 
sale referred to in the plaipt was a benam% purchase for Kelkar, and that l^e 
latter is conducting this suit in the plaintiff's name for bis own benefit. Though 
each strand in the rope of proof may not of itself Suffice •to establish that 
position, yet all the threads when taken ip combination lead, we think, with 
irresistible force to that result. The facts are set out in the judgment of the 
Subordinate Judge and it is unnecessary for us tb repeat tbem^ The learned 
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pleader for the appellant did not, indeed, disouee them as a whole, bat contented 
himself with contending that certain facts upon which the Subordinate Judge 
relied were not inconsistent with an opposite* view to that which the Sub¬ 
ordinate Judge has adopted, hut we should nut bh justified in reversing a 
finding of fact upon such a partial review*of the .evidence. • When it is con¬ 
sidered as a whole we think that there*oan be but little doubt that the finding 
of the lower Court is correct. 

The suit has been brought by the plF.intiff Dagdu as an agriculturist, under 
the provisions of the DekkhaU Agriculturists’ Relief Act, for the possession of 
field Survey No 428 or for redemption and possession of this land along with 
other fields. The plaintiff has correctly valued his claim as found by the 
Subordinate Judge, [828] but on the ground of being an agriculturist has paid 
no stamp duty on the plaint, in so far as the suit is one for redemption. 
The Subordinate Judge has rejected the claim upon that ground. Hence this 
appeal. 

It is not suggested that Eelkar, the real purchaser of the land in suit, is 
an agrioulturist. The question, therefore, arises whether a benami purchaser 
suing on behalf of Jibe real owner, or, to state the relation in another form, the 
real owner suing in the name of an agrioulturist nominal plaintiff is entitled to 
the benefit of the notification of the'Government of India, No. 2092, dated 29th 
July 1881 (see Bombay Government Gaeette, 1881, Tart I, p. 420), remitting 
the fees in the case of suits for the redemption of mortgaged property when 
the plaintiff is an agriculturist. The case, so far as we are aware, is one of 
the first impression. In the somewhat analogous case of a pauper suing on 
behalf of another person really interested in both Courts of Common Law and 
Equity in England it has been held tlmt he will not be allowed to continue 
the action or suit unless he gives security for costs— Burke v. Lidwell, 1 J. and 
L., 703 ; Andrews v. Harris, 7 Dow!., 712. The law is thus stated in Chitty’s 
Archbold, Chap. XXXIII, p. 399. Ed. (1885): “ It may also be taken as a general 
rule that where another person is in fact proceeding with an action in tbe 
name of the party on tbe record', and that party is in a state of pauperism 
and insolrsno^, the Court will stay the proceedings until security for costs be 
given." We refer to this practice to show that in some oases the Court will 
look beyond tbe record to see who is the real plaintiff in the suit and will put 
the defendant in the same position as if the real were the actual plaintiff. 

It is not, we think, open to us, having regard to the ruling in Ravji v. 
Mahadev, ante, p. 672, to hold that a benami purchaser is not entitled to maintain 
a suit in his own name, but that case also shows that the owner subsequently 
added as a plaintiff is treated as the real plaintiff throughout suing in tbe name 
of bis benamidar. For the purpose of limitation tbe subsequent change of 
names is immaterial. In the leading case upon this subject, Nand [824] Kishore 

V. Ahmad Ata, I. L. B., 18 All., 69, the Court recognises with approval the 
principle, deducible from the oases of Fvxrelun Beebee v. Omdah Beebee, 10 Cal. 

W. Bep., 469, and Meheroonissn Bibee v. Bur Churn Bose, 10 Cal. W. Rep., 220, 
that where tbe purchase i§ made by the real purchaser in the name of a benamtdar 
to escape the consequences in which a purchase in his own nante would involve 
him, the Court will look behind the record to see who the real purchaser is— * 
at least these cases which embody that principle arejcited with approval by the 
Allahabad High Court. In the present case we cannot doubt that Kelkar 
bought tbe equity of redemption of the lands in suit in the name of the plaintiff 
Dagdu to enable him to sue without payment of the usual stamp fee and to 
obtain the benefit resulting from the provisions of the Belief Act in favour of 
agriculturists. This, in our opinion, be cannot be permitted to do. We think, 
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however, that the suit should be allowed to proceed as an ordinary suit on 
payment of the usual stamp fees as though IS^elkar was the nominal as well as 
the real plaintiff. This decision is not, in our opinion, in any way at 
variance with Annajt v. Bapuehand, I. L. B., 7 Bom., 520, or Oulabpuri v. 
Pandurang, P. J,^ 1886, p. 142, or •Amichand v. Kanhu, P. J., 1884, p. 208, 
though in the latter two oases it was apparent that persons other than the 
agriculturist plaintiff might under certain oircumstanoes reap a considerable 
portion of the advantage derived from the suit. That is, however, a result 
which the Belief Act contemplates in some instances —section 3 (a). There was 
no doubt that in these oases the actual plaintiff was an agriculturist and the 
stamp objection did not arise. 

We shall, therefore, remit the case, giving the plaintiff three months' time 
within which to pay the legal stamp fee upon the plaint. Should he not do 
so, the decree will be confirmed with costs. If he does, the case will he heard 
on the merits. Costs to abide the result. 

Case remitted. 


NOTES. 

CBee also, 1899) 21 All., 380 ; (1907; 10 O. C., 263 ; (1899) 18 0. P. L. B., 33 where this 
was followed.] 


[828] APPELLATE CIVIL. 

The 27th July, 1897. 

Pbbsent: 

C. F. Fabran, £t., Chief Justice, and Mr. Justice Cardt. 


Bala and others.(Original Plaintiffs) Appellants 

versus 

Balaj) Martand.^(Original Defendant) Bespondent.* 


Hindu law—Joint family—Ancestral property —Mortgage by father and one oj 
the sons—Agreement by father alone that mortgagee should enjoy the property 
for a term of years in satisfaction of debt—Agreement not binding on sons — 
Alienation—Dieree against father—When binding on his tons—Dekkhan 
Agriculturists' Relief Act (XVII of 1H79), Sec. 44 and Sec. ISA. 

In 1S88 one Dhondi and bis oldeet son Bala mortgaged certain anceetral property for 
Bs. 1,600. In 1890 Dhondi .aloue oame to an arrangement with the mortgagee by which it 
was agreed that the mortgagee should enjoy the income of the mortgaged property till 1900 
A. D. in full aatiefaotion of the mortgage-debt. This agreement was filed in Court under 
section 44 of the Dekkhan Agriculturists’ Belief Act (XVll of 1679) on 4tb April 1691, when 
it took efieot as a decree. 

4 I* 

In execution oC this decree the mortgsgee sought to attach the property mortgaged. 

' Dhondi having died in the meantime, hie sons objected to the attachment on the ground that 
the decree was fraudulent and collusive. But this objection was disallowed by the Court, 
and the property was attached.' Thereupon Dhondi'e sons filed a euit for redemption of the 
mortgage of 1868. ^ , 

Defendant pleaded that the mortgage was merged in the agreement of 1890, and that the 
plaintifis had no right to redeem. 

* Second Appeal, No. 974 of-1897. 

« 
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HM, that the agreement was not bindingnpon the plaintiffs. By the agreement the right 
to redeem the mortgage before its fiaed period under the provisions of section 15 A of the 
Dekkhan Agrioultarists’ Belief Act (XVII of 1879) ceased, and the right to the eurj^ns profits 
in the hands of the mortgagee over and above the mor\gage-debt was also lost, without any 
countervailing advantage or benefit. Such an agreement by a Hindu father is not binding 
on his sons in respect of ancestral property. It amounts pro tanto to an alienation, by him, 
of the ancestral estate withont consideration. 

field, also, that as the agreement was not binding upon the plaintiffs, the decree 
against their father based upon the agreomont vas also not binding upon them. 

Second appeal from the decision of Bao Bahadur Tbakurdas M., Additional 
First OlasB Subordinate Judge, A. P.,*of Poona. 

Suit for redemption. The mortgaged property wan a mokasa allowanoe 
of Bs. 412 auDually received from the Government tr6a-[826]sury at Bhim- 
thadi in the Poona Distnet. It was the ancestral property of one Dhondi and 
his sons Bala, Aba, Gangaram, and Bapu, a miror. 

On the 28th June 1888, Dhondi and his eldest son Bala mortgaged the 
mokasa allowanoe to the defendant to secure the repayment of Bs. 1,500 with 
interest at 18 percent, per annum ; the mortgage to be redeemable in the year 
1900 A.D. on taking accounts in the usual manner. 

On the 28th April 1890, Dhondi came to an arrangement with defendant 
(mortgagee), by which it was agreed that the defendant should enjoy the 
allowanoe till A.D. 1900 in full satisfaction of the mortgage-debt. 

This agreement was made before the village conciliator, and was forward* 
ed by him to the Subordinate Judge of Bhimtbadi, who ordered it to be filed in 
the Court under section 44 of the Dekkhan Agriculturists’ Belief Act (XYIT of 
1879) on the 4th April 1891. when it took effect as a decree of the Court. 

Dhondi having died, the defendant applied for execution of the .decree 
against Dhondi’s sons and legal representatives BaU, Aha, Gangaram, and 
Bapu, a minor. 

Bala resisted this application on the ground that the decree was fraudulent 
and collusive*and, therefore, not binding ot^Diiondi’s sons. The Subordinate 
Judge overruled this objection and passed an order for attachment of the mokasa 
allowance. 

Thereupon Bala filed the present suit in 1894 for redemption of the mort* 
gage of 1888, alleging that the mortgage-debt had been satisfied, Bala’s 
brothers were made co-plaintiffs after the institution of the snit. 

The defendant pleaded {inter alia) that the plaintiff's had no right to redeem; 
that the mortgage was merged in the consent decree passed between him and 
the deceased Dhondi in 1891 ; that all objections taken to the decree by the 
'plaintiffs having been overruled by the Court in the execution proceedings, the 
plaintiffs were bound by the decree ; and that the suit was barred under section 
18 of the Code of Civil Procedure (Act XI'V of 1882). 

The Court of First Instance rejected the plaintiff’s claim, holding that the 
mortgage was no longerltubsisting. having been snper- [827]se4ed by the consent 
decree between the deceased Dhondi and the mor'.t^agee, and that the decrep 
was binding on the plaintiffs as sons and heirs of Dhondi. 

This decision was upheld, in appeal, by the First Class Subordinate Judge 
with appellate, powers He held that the agreement and the decree made 
thereon were binding on the plaintiffs; that the mortgage was merged in the 
decree (Navlu v, Beighu, I. L. B.,*8 Bom., 303); and that the plaintiffs’ claim 
was barred by section 1% of the Civil Procedure Code, they being the l^sl 
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reprenenbativea of Dhondi. (He cited, od that point, Nimha v. Sitaram, I. L. 
B., 9 Bom., 458. 

Against this decision the plaintiffs appealed to the High Coart. 

Oanpat Sadashiv Rdo for the Appellants (Plaintiffs):—Doondi had no 
povrer to deal with joint anoaatral property so as to bind his s>ns, except with 
their consent or for their benefit. The consent decree between Dhondi and 
the mortgagee cannot bind the plaintiffs, who were not parties to it. It was, 
moreover, made in fraud of their rights. It deprives them of their right of 
redemption. It pats the mortgagee in absolute enjoyment of the property 
without any liability to account. Tiiough the mortgage-debt has been more 
than paid off, the plaintiffs cannot under the decree recover the surplus profits 
in the hands of the mortgagee. Such an arrangemsnt is against the interests 
of the sons and is beyond the authority of the father. A Hindu father ordi¬ 
narily represents the family in litigation as well as in'other transactions, and 
a decree obtained against him as maoager would, no doubt, bind the family. 
But the decree must be obtained in bond fide litigation. A consent decree 
does not stand on the same footing— Assamathe/n v. Hoy Lutchmeeput, I. L. B., 
4 Cal., 142. And no effect can be given to such a decree when it is manifestly 
injurious to the interests of the sons. 

There was no appearance for the Be8po.ndent. 

FaPran, G.J.:—This was a suit filed by Bala bo redeem a mortgage which 
he and his late father Dhondi executed on the 28th June 1888, in favour of 
the defendant to secure payment of the sum of Bs, 1,500 with interest thereon 
at the rate of Bs. 18 per cent, per annum redeemable in Shake 1822 on making 
up ac-[828]ooanta in the usual way. The mortgaged property consisted of a 
mokasa (family) allowance of Bs. 41,2 per annum payable at the Mamlatdar’s 
treasury at Bhimthadi and was ancestral estate. Dhondi and hie sons were 
agriculturists. The brothers of the plaintiff Bala were subsequently made 
parties plaintiffs to the suit. 

The defendant pleaded (inter alia) that the fatner Dhondi in his lifetime 
on the 28th April 1890, had come to an agreement with the defendant before 
the conciliator of raauje Muram whereby it was arranged that the mortgagee 
was to enjoy the allowance up to the said Shake year 1822 in full satisfaction 
of the mortgage-debt. This agreement, which was come to under section 43 
of the Dekkhan Agriculturists’ Belief Act, 1879, was filed in Court under section 
44 of the same Act and thereupon took effect as a decree. Neither Bala nor 
his brothers were made parties to these proceedings. The lower Courts have 
held that the mortgage of 1888 became merged in the decree, and that the 
plaintiffs are bound by the decree as though chey had been parties to the 
proceedings under the Dekkhan Agriculturists’ Belief Act. The plaintiffs have 
appealed, and the question which we have to determine is whether the above, 
ruling is correct. The resprndent has not appeared in support of the decision 
of the lower Courts. So we have beard no argument on his side of the question. 

As a Hindu father’s powers in respect of ancestral property, though in 
some respects peculiar when compared with the powers of other Hindu managers, 
are still of a limited character, we must consider the' operation and effect of 
the agreement of 1890 upon the mortgage of 1888 before determining how far 
Dhondi’s sons are bound by it and by the decree passed thereon ; for it must 
be borne in mind that the sOns of Dhondi were oo-pajrceners with their father 
when the agreement was entered into, and that as such qo-parceners, and not as 
the legal representatives of Dhondi, they are now seeking to redeem. 

* Under the mortgage of 1888 the plaintiffs and their father were entitled 
to an account and under the provisions of section 15A of the Belief Act 
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were eatitled to redeem though the fixed [829] period of the mortgage had not 
expired; and the Court was also in a redemption suit entitled to reduce the rate of 
interest stipulated for in the mortgage if H werp deemed exorbitant or excessive. 
A simple calculation shows that even allowing interest at 18 per cent, per 
annum the moktua allowance received bylhe defendant mortgagee would have 
paid the mortgage*debt and interest in .between seven and eigVt years. A large 
surplus would thus have been due to the mortgagors at the end of the mortgage 
term. By the agreement which Dhondi entered into, when it under section 
44 of the Belief Act obtained the force* of a decree, the right to redeem the 
mortgage before its fixed period ceased, and the right to the surplus of the 
moktua over and above the mortgage-debt and interest was lost. 

The net result was that the father by the agreement gave up the right of 
the family to receive the sum ofBs. 1,800 or thereabout, without any counter¬ 
vailing advantage or benefit. Such an agreement by a Hindu father ic not, in my 
opiuion, binding upon his sons in respect of ancestral property. It amounts pro 
tanto to an alienation by him of the ancestral estate without consideration. 
See upon this point Mayne’s Hindu Law, pi. .Sll, and the cases referred to by 
the learned author. 

It remains to consider whether the tiling of such an agreement, operating 
as a decree under section 44 is a •decree binding upon Bala and his brothers, 
who were not fiarties to the proceedings. No case, that I am aware of. has 
gone as far as that. In the first place, it was a decree founded upon consent, 
and the Courts draw a clear distinction between adverse decrees obtained in 
regular course and consent decrees in so far as the interest of third persons not 
parties to the proceedings is concerned. An example will be found in Assama- 
them V. Botf Lutekrneeput, 1. L. B., 4 Qal, 142. Besides, if the agreement of 
Dhondi was not one binding upon his sons, he would not properly represent 
his sons in a suit filed to enforce it. When the transaction is one by which the 
sons are bound, then a decree based upon such a transaction is bindin'g upon 
them even though they are not parties to it. Most of the authorities upon this 
subject will be found collected in Davalava v. Bhimaji, 1. L. B., 20 Bom., 338. 
But when the original transaction is not binding upon the [830] sons, then the 
decree against their father based upon such a transaction is not binding upon 
them when they are not parties to the suit in which it is passed. For example, 
a decree against a father in a suit by a purchaser to recover possession of 
ancestral estate voluntarily alienated by the former is not binding upon the sons 
Alt made parties to the suit, and so even if it is an alienation by the father for 
debts of an illegal or immoral character which the sons are not liable to pay — 
Mussamut Nanomt v. Modun Mohun, L. B., 13 1. A., 1; Daidat Ram v. Mehr 
Chand, L. B., 14 I. A.., 187. The present case appears to me to fall within the 
analogy of these decisions. In the case of Davalava v. bhimaji, I. L. B., 
20 Bom., 338, the original transaction was clearly binding upon all the heirs of * 
Nur Mahomed. The case of the plaintiff Bala is even stronger than that of 
his brothers, as he was one of the co-mortgagors in 1888 and was not made a 
party to the proceedings in which the terms of the mortgage which be bad 
executed were altered* to his prejudice. ^ 

On the whole, 1 am of opinion that the fetter upon redemption imposed 
by the proceedings of 1890 upon the father of the plaintifis is not binding 
upon them as co-parcieners even though it u'bquired under section 44 of 
the Belief Act the ^rce of a decree against Dhondi himself and his sons 
as his legal repeesentatives. I notice that the execution proceedings which 
were relied upon as a bar to the {iresent suit were resisted by the plaintifiBala 
in bis latter capacity and «re not, therefore, available as a defence to this suit. 
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I would reverse the decrees of the lower Courts and remand the suit to 
have the mortgage-aocount taken by the Subordinate Judge. The respondent 
must pay the costs of the appeals ib this and tbe Lower Appellate Court. 
Costs already incurred in 'the first Court to be costs in the cause. 

Candy, J. :—iT concur, and for •the same reasons. 1 would merely add 
that it would indeed be unfortunate if we felt bound to hold that the inequitable 
arrangement, entered into between Dhondi and defendant in 1890, bound Bala 
and his brotWs. It was, on the face of it, in fraud of Dhondi’s sons and oo> 
parceners. This case shows how necessary it was by ActVI of 1895, section 12, 
[881] to substitute the present provisions of section 44 of the Dekkban 
Agriculturists’ Relief Act for the same section as it stood previously to 1895. 
Such a case as the present could not have occurred had the present provisions 
of section 44 been in force. The Subordinate Judge would at once have seen, 
on a scrutiny of the agreement, that Bala, who had joined in the original 
mortgage, was not a party to the agreement, 

Decree reversed and ease remanded. 


NOTES. 

[Ati regards the validity of gifts by tbe father, see also (1903) 27 Mad., 162 ; (1907) 31 
Bom., 373 i (1907) 17 M. L. S., 628 ; (1901) 26 Bom., 163.) 
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APPELLATE CIVIL. 

The mk July, 1897. 

Present: 

Sir C. E. Fabban, Kt., Chief Justice, and Mr. Justice Gandy. 

Kasbinath Dada Shimpi.(Original Plaintiff) Appellant 

versus 

Narayan valad Bapu Shimpi. . .(Original Defendant) Respondent.* 

Easement—Easements Act {V of 1862), Sec. 28, Cl. {d}—Bight to discharge 

smoke over a neighbour's land—Aeguisition of right by prescription, 

A right to discharge smoke over adjoining land can be acquired by prescription. TM 
definition of easement i»the Easouieots Act (V of 1883) is wide enough to embrace such an 
easement, and section 38, clause (d). expressly recognizes the right to pollute air as a right 
capable of being acquired by presccipiion. 

, Second appeal from the decision of Kao Bahadur D. G. Gharpure, First Class 
Subordinate Judge of Nasik with appellate powers, confirming the decree of 
Rao Saheb G. N. Kelkar, Subordinate Judge of Yeola. 

* Suit for a declaration that the plaintiff was entitled to have the smoke from 
his house discharged through certain smoke holes in the^sast wall of his house 
over the defendant’s land and to restrain the defendant from'building on his 
land so as to interfere with thq plaintiff’s right. 

The Subordinate Judge.held (inter alia) that no one had a right to send 
sqioke issuing from his house over the land of another. * He dismissed tbe suit. 

On appeal by the plaintiff tbe Judge confirmed the decree. 

T&e plaintiff preferred a second appeal. • 

• BeoondApp^, No. 378 of 1817. ^ ^ 
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Uahadev V, Bhat for the Appellant (Plaintiff):—The lovver Oourts have 
held that such an easement as the plaintiff olaims oannot be recognized at all. 
That is not correct—Easements Act t882] (y of 1882), section 28, danse (d ); 
Gale on Easements, p. 283 ; Goddard on Easements^ p. 109. 

Narayan O. Chandavarkar for the Baspondent (Defendant). 

Farran, C. J.:—We do not consider that there is any warrant, in law, for 
the Additional Subordinate Judge, A. F , ruling that a right to discharge smoke 
through smoke holes in a wall over a neighbour’s land oannot be acquired by 
prescription. If this were so, a person after twenty years’ user could block up 
the apertures in bis neighbour’s wall by which his kitchen was kept free of 
smoke. The definition of easement in the Easements Act (V of 1882) is wide 
enough to embrace such an easement, and section 28, clause id), expressly 
recognises the right to pollute air as a right capable of being acquired by 
prescription. 

In Crump y. Lambert, L. B., 3 Eq., 409 at p. 413, Lord BOMILLY, M. B , 
said : “ There is, 1 apprehend, no distinction between any of the cases, whether 
it be smoke, smell, noise, vapour or water, or any other gas or fluid. * It 
is true that by lapse of time if the owner of the adjoining tenement, which, in 
case of light or water is usually called the servient tenement, has not resisted 
for a period of twenty years, then the owner of the dominant tenement has 
acquired the right of discharging the gases or fluid, or sending smoke or noise 
from his tenement over the tenement of his neighbour ; but until that time has 

elapsed the owner of the adjoining.tenement " ^ * retains his right to have 

the air that passes over his land pure and unpolluted and the soil and produce 
of it uninjured by the passage of gases, by the deposit of deleterious substances, 
or by the flow of water.” 

' We send down the following issues : — 

1. Has the plaintiff a present right acquired by prescription to pass 
smoke through the smoko holes (dharis) in his w,ail over the defendant’s 
premises, or through any or which of such smoke holes (dharis) ? 

2. Does the building erected by the defendant interfere with the free 
passage of smoke through such smoke holes ? 

Findings to be certified in a month. * 

Issues sent down. 
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[ 888 ] PEIVY COUNOIL. 


The 10th and lUh Tthf^aary, and let April, 1898. 

. ’ Present : 

Lord Hobhocse, Lord M/lCnaqhten, and Sir R. Couch. 


Damodardas Tapidas.Appellant 

and 

Dayabhai Tapidas and another.Respondents. 


On appeal from the High Court at Bombay. 


Hindu will—Construotion of bequest—Indian liuceession Act {X of 1868), 
Secs. 6^ and 111 —Absolute estate given. 

This appeal leUbed to three clauses in the will of a Hindu, who bequeathed his property 
to his two sons, one of whom had a son. The other son was childless, his only issue having 
died before the will was made. There were gifts over on the death of either son. 

The Courts below, oonstruiug the first of the three olausos, decided that each of the two 
sons took a life>interest in the property comprised in that clause, as tenants>in>oommon ; and 
that the ulterior interest, not having been validly disposed of, fell into the residuary estate. 
On this appeal, with reference to section 62 of* "•the Indian Succession Act 1866,” made 
to apply to wills made by any Hindu in the town of Bombay, by section 2 of the Hindu Wills 
Act, 1870, some doubt was expressed by the Judicial Committee whether in that clause it 
sufficiently appeared that the estates given to the eons were only estates for life. It was, 
however, in the view taken of the other clause of which the construction was in dispute, 
unnecessary to determine that point. * 

In the next clause to be construed there, were words which had been held by the appellate 
High Court to give to each of the two sons of the testator only a life*estate in a half sham of 
the residuary esUte. Whether those words, which followed a gift to the testator’s two sons of 
the whole residue in equal sbues, were so clear that only this restricted interest was intended 
to bo given to them, was considered in like manner to be open to doubt in regard to the rule 
of construction imposed by section 82. But this was also not required to be determined, as 
this clause, the 13th in the will, was not applicable under the circumstances. * 

It was now determined that the thfrd and last of the disputed clsuses. No, 18 in the 
will, clearly gave the residuary estate to the testator’s two sons, in equal shares, each an 
absolute estate, except in the case of the subsequent birth of a son or daughter. The two 
clauses, 13 and 18, were not, in the Committee’s opinion, intended to be read together and 
reoonoiled, nor were they mutually explanatory. They were each intended to provide for 
different circumstances.* 

Held, that the two sons of the testator must be declared to have each taken an absolute 
interest in the half share of the residuary estate. 

t8««J Appeal from a decree (7fch April 1896) of the appellate High Court vary¬ 
ing a decree (28th March 1895) of the High Court in its original jurisdiction 
The suit was brought on the etb November 1894. by the respondent 
Dayabhai Tapidas for the construction of a will in the Gujarati language dated 
the 26th May 1886, made by his father Tapidas Varajdas, a Hindu of Bombay 
who died on the. 31st March 1886. leaving bouses and other property in 
Bombay acquired by himself. ^ The testator left a widow, who died on the 12th 
August 1887, two daughters, and two sons, Dayabhai and Damodardas. The 
first of these sons, the plaiiftiff, bad a son Rarsandas, whom he now sued as 
oo-defendant with Damodardas. The only issue of the latter bad >died in infancy 
before, the date of the will. 

The elauses, the subject of contention,* the 8kh, IBth and 19th in the 
will, are set forth in the report of the appeal in theJHigh Court, (1896) I. L. R., 
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21 Born., 1, where the judgmeotB of the Coarta. original and appellate, are 
given at length. 

The plaintiff, and his son, the second defendant, claimed that, on the true 
construction of the clauses, the plaintiff and the 'hrst defendant were each 
entitled to a life-interest only in the houses comprised in clause 8, and in the 
residuary estate referred to in clauses 13 and 18 ; and that after the death of 
the plaintiff and cf the first defendant, then the second defendant would be 
absolutely entitled to all. 

In answer to this the first defendant, Damodardas, contended for the 
construction that he and his brother^ the plaintiff, each took an absolute estate 
as tenants-in-common in all the property comprised in all the three clauses. 

On this appeal the principal question was resolved into whether the interest 
taken by the two brothers in the residuary estate was absolute or only for 
their lives. 

The issues fixed in the Court of First Instance appear in the report of the 
appeal in the High Court (1. L. B., 21 Bom., at p. 5) already referred to. 

[886] Upon the first and second of these issues the first Court (Candy, J.) 
decided that, under the 8th clause of the will, Damodardas and Dayabhai 
took, on the death of the widow, a life-interest only in the property mentioned 
in the clause, ftpd the rest of the estate and interest in the same was undisposed 
of and fell into the residue of the estate Upon the third and fourth issues he 
held that the two sons of the testator took an absolute estate as tenants-in- 
oommon in the residue, under the provisions of clsuses 13 and 18 of the will, 
subject to the interest of Damodardas being defeasible if he should die without 
having a son born to him in the life-time of his brother. Upon the fifth and 
sixth the first Court could not say whatrtlie interest of Karsandas would be 
in the property, while the two sons oL the testator were both alive ; but that 
the two sons had power to alienate beyond their lives, subject to the proviso 
that the interest of Damodardas was defeasible in'the case of his dying 
without having had a son born to him in the life-time of his brother. 

An apppal having been heard by a Divisional Bench of the appellate High 
Court (FakRaN, C.J., and STUACUEV, .T.), t.he .1 udges concurred in the decisino 
of the first Court on the first issue, holding that the testator, when he gave the 
incom of the houses in clause 8 to his sons equally, did not intend more than 
that their possession should extend to their lives respectively. 

As to the gift of the residue under clauses 13 and 18, they held (p. 17) 
that the proper construction of clause 13 was that “on thodeath of one brother 
before the other, without having had issue sons, or without leaving issue sons, 
whichever might be the correct interpretation of the words, the gift over to the 
surviving brother would take effect, although both brothers survived the 
testator." 

They held, in effect, that the estates of the two sons in the residue were 
life-estates. As to the gift over, they held (p. 20) that the most natural meaning 
to attach to this was that “ on one brother dying, not having male issue, the 
estate of that brother,‘subject to the provision for his daughter and widow, 
passed to the surviving brother," 

On the whole case the appellate High Court were of opinion that to hold 
that the testator's sons^took only life-estates in the [836] property which they 
were to dividq and ta^e under clause 13, also given to them by clause 18, gave 
better and more complete effect to the declared intention of the testator than 
to bold (by reiecting the directidh in favour of the sons’ sons as ineffectual 
and void) that the two sobs of the testator took absolute estates. 
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The result of the judgment of the High Court was that the poqoticootion 
put upon the clauses was the following:—Dayabhai and Damod^M ^h 
took a life-estate in a moiety of the houses'bequeathed in clause a 

moiety of the residuary estate under clauses 13 and 18. The revision of 
Dayabbai’s share was now vested in, his son Karsandas. 

If Damodar should die without leaving a son, his moiety would devolve 
upon his brother Dayabhai, or, if the latter should be dead, upon his son 
Karsandas. The Court considered it premature to decide what would be the 
result if Damodar should have a son', or to decide as to the rights of other 
sons of Dayabhai, should he have any. , 

Before the decree was settled, it having been made known that Damodardas 
had had two children, who had died in infancy before the date of the will, and, 
by consent, argument having been heard thereupon, there was the following 
alteration. The judgment concluded thus (p. 22) *. " Beading then the 
eapresBion ‘ have Issue' in the sense of' leave issue,’ the sense which we have 
indicated, the result as to the reversion of Dayabhai’s share being now vested 
in his son Karsandas most be struck out." 

On this appeal by Damodardas 

Cohen, Q. C., and Mayne, for the Appellant, argued that the High Court 
had wrongly construed the clauses of the will. The decision should have been 
that the two sons of the testator each took an absolute interest on the death 
of the widow, in both the property bequeathed in clause 8 and in the resi¬ 
duary estate bequeathed in clauses 13 and 18. The Court of construction 
should have declared the gift, as made to the testator’s sons, to have been 
an absolute gift to each of an equal share. The limitations over, which 
were to take effect contingently on ..the happening of a specified uncertain 
event, were not to take effect before the^ period when the property would have 
been dis-t887] tributed to the sons. They were, therefore, void, not being in 
accordance with section 411 of the Indian Succession Act, 1865. Gifts to 
persons not existing when the gifts should take effect, would not operate. Part 
XIII of the above Act was referred to, and also Alangamonjori Dabee v. 8ofta- 
mom Dabee, (1889) I. L. B. 8 Cal., 637 ; Norendra Sath Siroar v. Kamalbasini 
Dan, (1893) L. B., 23 Ind. Ap., 18 ; I. L. B., 23 Cal., 563 ; and the Tagore 
case, (1872) L B., Ind. Ap., Sup. Vol. I, 47. The period of distribution in this 
case was not at the death of the testator, but at the death of the son who first 
should die. The attempted disposition was that the surviving son should 
succeed to a deceased son’s share; but, if the latter left issue, the surviving 
brother should not exclude the issue of the deceased brother. The only oon- 
stmetion, legally permissible, was that the two sons each took absolute estates, 
which either originally were, or might have become, indefeasible. The words 
'* have issue sons " meant " have " or " have had issue sons," and there was no 
8oflS.oient reason derivable from the will for taking che words to mean " leave 
issue sons.” If the absolute estate, which, it was contended, was given by 
aeotion 13. were defeasible on the death of either son leaving issue, then an 
adopted as well as a natural-born son would count as an heir. Again, if it was 
right to conclude, as the High Court had concluded, th&t the words in clause 
IS ” in the event of their ” (meaning my sons') “ decease, they " (meaning my 
sons' sons) " are their heirs,” were to be taken as words of gift to sons’ sons, 
that iift would be void, because it would be a gift to persons not necessarily in 
being at the period of distribution. If, on the other ban^, those words were to 
betaken as meaning that sons, and eons only, should inherit, auoli a declaration 
would be void as opposed to the principal rules of inheritance of the Hindu law. 
If the High Court were right in their decision, that the interests given to the 
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thd testetof's sons by daases 13 and 18 were only life-eBtates, then it followed 
that tha^idao had not been digposed of according to law. The oonseqaenoe 
would'Cwtbac this reeidne would pass a^onoe*tntbe testator’s sons as intestate 
inherttenoe. Thus in any view they obtained absolute estates. 

[888] Jardine, Q. C., and drafboon,*for the first respofident, the plaintiff, 
Dayabhai, argued that the High Court was right in holding that the appellant 
did not take an absolute and indefeasible estate in his moiety of either the 
house property or of the residuary estajju. It did not follow that in a Hindu 
will a gift must be entirely void, if made, for instance, in favour of an uncertain 
class coupled with persons or a person to whom the gift could validly be 
made. The legal part of the disposition would take effect—i2am Lai Sett v. 
Kanai Lai Sett, (1886) I. L. B., 12 Gal., 663. In that case the intention of the 
testator was to make a gift to two persons mentioned in the will, who were 
capable of taking it, and there were other legatees, unborn at the date of the gift, 
who were to be permitted to come in afterwards and share in it. The decision 
was that though the latter part of the disposition was invalid, and inoperative, 
the former part, or gift to the two, should receive effect notwithstanding that 
the whole intention of the testator could not be carried out. Part of the judg* 
ment in ita^ Bifhenehand v. Aemaida Boer, (1884) I. L. B., 6 All., 560, was to 
a similar effect. Here the plaintiff, Dayabhai, was in the advantageous position 
of having a son* who was living at the time of the testator’s death, which in 
this case was the period of distribution. Beference was made to Mayne’s 
Hindu Law and Usage, paras. 354, 356, and to the Snccession Act, X of 1865, 
Secs. 100, 102. 

Cozens Hardy, Q. C , and Branson, fhr the second respondent, Karsan* 
das, argued that tlie High Court correctly decided that under clause 8 the 
two eons of the testator took only life-estates as tenants-in-oommon, aud that 
the ulteri or interest fell into the residue. That Court had also rightly main¬ 
tained that the true construction of clauses 13 and 18 was that Dayabhai and 
Damodardas took each a life-interest in a moiety of the residuary estate. And 
it was the true oonstruotion that if either of these brothers should die leaving 
no issue, his^moiety should devolve upon the surviving brother ; and that if the 
brother should not have survived, hut shbuld have left male issue, then the 
moiety should devolve upon such male issue. 

Gonen replied. 

[889] Afterwards, on the 1st April, their Lordships’ judgment was 
delivered by ■ 

Sir R. Couoh :—The suit in this appeal was brought to obtain a judicial 
construction of the will of Tapidas Varajdas, a Hindu inhabitant of Bombay, 
who died on the 31at March 1B86, leaving a widow’ Navivahu and two sons, 
.the respondent Dayabhai and the appellant Damodardas, and two daughters. 
Dayabhai had then two sons living ; Damodardas had two infant sons, who died 
before the date of the will. The widow Navivahu died on the 12th August 1887., 

The will is dated the 26th of May 1885, and is a long document, in 
Gujarati, divided into numbered paragraphs. The 8th, 13th and I8th are the 
only parts of it which it is necessary to refer to in this appekl. 

The suit was brought by Dayabhai against Damodardas and Karsandas, 
one of the sons of Dayabhai, and the plaint. after,.-'tating the making of the 
will and the death of th» testator, stated that the residue of his estate, except 
the house and land atVurat, bad been divided and was then being enjoyed in 
severalty by the plaintiff and the Qrst defendant, the house and land at Surat 
being enjoyed by them jointly. In the written statement of Damodardas the 
facts thus se^orth in the plaint were admitted, and it was contended that he 
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and Dayabhai took an abaolute estate as teDaDts-in*oommoD in the house 
mentioned in clause 8 and in the residue of the testator’s estates und^^ .onuses 
13 and IB. Karsandas in his written statement contended that he wis abso¬ 
lutely entitled to the bouses and the residue of the property referred to in 

clauses 8, 13 and 16 after the death of Dayabhai and Damodardas. 

• 

The original Court and the appellate Court have both held that Damodar- 
das and Dayabhai took a life-interest only in the houses as tenants-in-common, 
and that the ulterior interests therein, /lot being validly disposed of, fell into 
the residue. On the argument of the appeal before their Lordships this was 
not disputed, and the contention related only to the construction of clauses 18 
and 18. Section 82 of " The Indian Succession Act, 1865 ” enacts that where 
property is bequeathed to any person, he is [640] entitled to the whole interest 
of the testator therein, unless it appears from the will that only a restricted 
interest was intended for him. This section is by section 2 of " The Hindu 
Wills Act, 1870 ” made to apply to wills made by any Hindu in the town of 
Bombay, and their Lordships have some doubt whether in the 8th clause it 
sufiSciently appears that the sons were to take only an estate for life. It is, 
however, in the view which their Lordships take of clauses 13 and 18, unneces¬ 
sary to determine it. 

In the 13th clause the testator after referring to the business carried on 
in the name of Shah Tapidas Varajdas and Company, in which be bad two 
shares and Damodardas one share, and his intention to make Dayabhai a 
partner, says that in the event of his decease the sons remaining joint shall 
carry on the business, their shares being half and half, and the commission is 
to be received by them in equal shares. '* But if my son Bhai Damodardas 
should not make Dayabhai a partner in accordance with what is written above, 
and should not annually give him an equal moiety out of the commission 
money of the Alliance Cotton Manufacturing Company, Limited, that may be 
received annually, then out of my property of all descriptions and moneys be 
shall first give Bhai Dayabhai Bs. 2,00,001, namely, two lakhs and one.” Then 
he says ; “ Afterwards on what is mentioned in this will being given to all, as 
to the whole of the property which may remain over, my sons may divide and 
take the whole," and then follow the words which have been held by the High 
Court to give to the sons only a life-estate in a half share of the residue. It 
appears to their Lordships that the latter part of the clause beginning " after¬ 
wards ” is intended to apply to the case of Dayabhai not becoming a partner 
in the business and ceoeiving from Damodardas the Bs. 2,00,001. According 
to the plaint and the admissions in the written statements, the whole of the 
residue of the estate, except the house and land at Surat, has been divided 
between the sons and is now enjoyed in severalty by them. There is no state¬ 
ment or any ground in the p!aint or written statements for supposing that' 
Dayabhai has received the two lakhs %nd one rupee. Clause 13, therefore, does 
cuot appear to their Lordships to he applicable in the oircumstances which have 
arisen, and it may also be observed that what has been said about section 82 
[841] of the Sucoessicn Act with reference to the 8t]} clause Is applicable to 
clause 13. It may be doubted whether the words which follow the direction, 
Ihft the sons may divide and take the whole of the residue in eqtnal sharM, 
are so clear as to show that only a restricted interest was intended to be given 
to them. In their Lordships' opinion, clause 18 is that which is now applicable 
to the residue, and there is no difficulty in its constructioia. It gives the residbu 
to the sons in equal shares absolutely, ezrapt in the case of the subsequent 
Urth of H son or a daughter. Their Lordships cannot agree with the appi^te 
Court in thinking that the two dauses must be </ead together and reoonoiled 
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and miisii be treatod, .not as aotAgonisfeic, bub as mubaally ezplanabory of each 
obher. They are inbended bo provide f^r different oiroumsbanoes. They will 
hambly advise Her Majesby bo reverse bhe decree of bhe High Court, except 
the order therein as bo bhe costs of the suit, and £o declare that Damodardas 
and Dayabbai each book an absolute interest in* a half shftre of the residuary 
estate of bbe testator. The costs of this appeal of both parties, to be taxed as 
between solicitor and client, will be paid out of the property of the testator. 

. Appeal allowed. 

Solicitors for the Appellant;—Messrs. Payne and Laitey. 

Solicitors for the Respondent, Dayabbai Tapidaa:—Messrs. T. L, 
Wilaomt Co. 

Solicitors for the Respondent. Karsandas Dayabb&i:—Messrs. T. L. 
Wilson A Go. 


{ 22 Bom. Ml ] 

CRIMINAL REFERENCE. 

• * 

The. 4th Febrttary, 1897. 

Present: 

Mr. Justice Jabdink, and Mr. Justice Ranade 

Queen-Eoipress 

utrstis 

Williana Plumner.* 

Criminal proaedure—Continuing offence—Cantonments Act (XIII of 
1889), See. 26 — Rule 2 of the Rules made under Section 26 — 
Additional fine for ooniinuing offence. 

Tbs additional fine referred to in Buie '2 of the Rules framed under section 26 of the 
Cantonmc its Act, Xlll of 1889, is not only to be imposed after the first (812) conviction, 
but is to follow proof that failure is persisted iu. The additional 6nc cannot bo imposed as 
a threat in case of possible persistence, which, being in the future, cannot be made matter 
of present proof. The continuing failure must be matter of iatev and separate inquiry 
and proof. , 

in re Limbaji, see ante p. 766, followed 

RsniiiEMCB under section 438 of the Code of Criminal Procedure (Act X 
6f 1882). 

The accused was charged under the cantonment regulation t framed 
under section 26 of the Cantonments Act (Xlll of 1869) with having failed to * 

* primiual Boference, No. 137 of 1896. 

t 1. The Cantonment authority may by notice in writing:. 

(8) if any plan for the construction of private lathnq^ or urinals has been approved by* 
the Oantooment authority—. 

(0 requite any person having the control of a private lattme or urinal to rebuild or alter 
the same in accordance with shch plan. 

(2) Whoever tails to Amply with any notice issued uudor Buie 1 shall be punishable 
with flue which may extend to fifty rupees, and in case of a continuing failure with an addi¬ 
tional fine whioh may extend to five rupcSs for every day after the date of the first conviction 
on which the failure is proved-to have been persisted in (sea Bombay Govornmenl OatelUlet 
1896i Part I, p. $15). * 
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rebuild labrines aeoordiag to a certain plan in houses Nos. 9 and 10, Queen's 
Garden, Poona. , 

He was convicted by .a Cabtonment Magistrate at Poona and sentenced 
to pay, in respect of each of the said bouses, a fine of Bs. 15 and a farther 
fine of Bs. 5 for each day the'latrine remained unbuilt. 

The District Magistrate referred to the High Court the question whether 
the additional fine for a continuous offence was legal. 

The reference was heard hy a Division Bench (Jabdine and BsMADB, JJ.) 
Per CUBIAM ;—The reasoning in In rf. Limbaii, see ante p. 766, applies to 
" continuing failure ’* under Buie 2 of the General Order of the Government of 
India, No. 723, dated 19tih June 1896, (for which see the Bombay 0/ivernment 
Oaeette, Part I, of 1896, p. 615). This rule shows in plain language that the 
additional fine is not only to be after the first conviction, but is to follow proof 
that the failure is persisted in. The additional fine cannot be imposed as a 
threat against possible persistence, which, being in the future, [8483 etmnot 
be matter of present proof. The continuing failure must, therefore, be matter 
of later and separate inquiry and proof. The Court, therefore, sets aside the 
sentences of further fine of Bs. 5 per day. 


C 2S Pom. 843 ] 

CBIMINAL BEVISION. 

• 

. The 'Mth June, 1897. 

Pbesent: 

Mr. Justice Parsons and Mr. Justice Banade. 

^ . 11 ^ ■ ,■ • 

In re i^ahimu Bhanji.' 

Muntoipality—Bombay Distriet Muntoipal Aet {Bom, Aot VI of 1873), 

Sec. 84 — Taxation—Duty an goods imported within munioipal 
limits —“ Imported "—Meaning of the word. 

A rule ol the Thana Municipality ptovided for the leay of octroi duty on certain articles 
“when imported within the Thana Municipal District.” 

Held, that goods merely passing through the municipal district in the course of 
transi: to Bombay were “import<3d” within the moaning of the rule and were, therefore; 
liable to duty.' • 

' Application under section 435 of the Criminal Procedure Code (Aot X of 1882), 
The Municipality of Thana passed a rule or bye-law imposing an octroi 
duty on certain irtioles " when imported within the Tfiana Municipal District.” 
'The accused was prosecuted (under section 84 of Bom. Aot VI of 1873) for 
refusing to pay the duty imposed on certain goods which, it was alleged, be had 
imported. He contended that inasmuch as the goodf in question merely passed 
through the district in the course of transit from the viiiage of Wva to Bombay 
they were not “ imported ” within the meaning of the rule, and were not. 
therefor e, subject to duty. 

~ ' Criminal Revision, So. 66 oflSST. ; 

* 
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It was admitted by the proseoatioa that the goods passed oat of manioipal 
limits oo the same day on which they (^me within those limits. 

The Magistrate held that, though the ^oods.merely pasMed through the 
muniaipal limits, they were “imported” within those limits, and were, there¬ 
fore. liable to pay the duty. * * * 

Against this order the accused applied to the High Court under its 
revisional jurisdiction to sot aside the Magistrate’s order. 

Csi«] Trimhah B. Kotwal for the Accused. 

M. r. Shat for the Municipality. 

Bao Bahadur Vasudev J. Kirtikar, Government Pleader, for the Grown. 

Per CURI&M:—We must give the word “ imported,” in the rules of the 
Thana Municipality, its ordinary meaning. As soon, therefore, as the goods in 
the present case passed within the limits of the municipality, they were im¬ 
ported, that is, brought within those limits from a place without its boundaries. 
The only remedy of the applicant, if he exports them, whether that is done on 
the same day or at some other more distant time, is to claim a refund of the 
duty paid. We reject the application. 

, Application rejected. 

• ’ NOTES. 

(In the Criminal Procedure (lode, 1898, see. S17 the words ' or in its custody ’ were in* 
sorted so that now, there need not be .any express opinion that an ollence had been committed. 

Seo also (1906] 29 Mad., 375 ; (1903) 30 Cal., 690 a.s regards the scope of sees, 517-528.] 

[ 32 Bom. U4 ) 

CRIMINAL REVISION. 

IT " —' . . . 

The I5th July, I8fi7. 

Present : 

Mr. Justice Parsons and Mr. Justice Ranade. 

In re Devidin Dur^aprasad ^ 

Grtmtnal Procedure Code (.4et X of IHH2), Seas. ,5/7 and 623—Disposal 

of property produced before a Court during an inquiry—Restoration 
of pre'Aous possession, if no offence ts committed. 

Section 517 of the Code of Criipiiial Procedure (Act X of 1882) is the only section under 
which a Court can make an order for the disposal of property produced before it in the 
course of an inquiry or trial. And it has jurisdiction to pass the order only if the case falls 
within the section, that is, if it is property “regarding which an offence appenrs to have 
been committed, or which has been used for the pommissiou of an offence.'* Otherwise, the 
only legal order which the Court can piiss is one re.storing the proviou*. possession, , 

A Presidency Magistrate, finding the evidence not sufficient to warrant a conviction, 
discharged the accused but ordered the property which had been produced during the inquiry 
to be detained until the title of the rightful owner was proved before a tlivil Court. On a 
subsequent day her apparently acting under section 523 of the Code, ordered the property to* 
be delivered to the complainant from whose possession it had^ i it been taken. 

Ueld, that both the orders,were ultra vires. The Magistrate was, therefore, directed to 
dispose of the property in a Jkgal manner. If ho found that the case fell within section *517 
ha should pass such order as he thought fit if he found that it did not, be must restore the 
previous possession. 

. * CrinAnal Revision No. 137 of 1897. 
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C8«8] AbpIiICaxion ander section 4S5 of the Code of Orimmal Frooedure (Aet 
X of 1882). 

The aoouaed was charged u-ader seotions 381 and 411 of the Indian Penal 
Code (Aoc XLV of I860)'with dishonestly receiving and retaining stolen pro* 
perty consisting of'twenty-one currency notes of the collective value of Bs. 275 
belonging to the complainant, Motichand Harakohand. 

The accused was arrested by the police and the money was found in his 
possession. The police produced thp money before the Third Presidency 
Magistrate (Mr. Webb) in the course of the inquiry. 

The Magistrate found that there wa4 not sufficient evidence to warrant a 
conviction, and discharged the accused. At the same time, he made an order for 
the disposal of the property produced before the Court, in the following terms 
" From the statement made bf the accused it appears that the money found is not his, 
and it must be detained until the title of the rightful owner is proved before a Oivil Oouct. 

This order was made on the 15th March 1897. 

The accused applied to the Magistrate to have the money returned to him, 
as it belonged to his master. 

The Magistrate issued notice to the oomplaioant, and after hearing both 
parties passed the following order on the lltb May 1897 :— * 

" On hsaring advooatss for the opponent herein, and on reading the statement of applicant 
Devidin Dnrgaprasad that tbs moneys were bis master’s and not bis, and bearing in view 
the decision in i.he case of Queen-Empress v. Joii, l.h. B., 8 Bom., 338, the order of the 
Oonrt is that the money, the subject of the notice, be delivered to the opponent, Motichand 
Harakohand.*' 

Against this order the accused applied to the High Court under its rsvi- 
sional jurisdiotion. 

The applicant appeared in person. 

M. V, BhcU for the Complainant 

Per Cubism:—W e do not know under what section of the Code the 
Presidency Magistrate purported to act when he ordered the property to be deli* 
vered to Motichand Harakohand. He [646J cites Queen-Empr^s v, Joti, 

8 Bom., 338, so that apparently hb considered he was acting under seotion 523. 
But the property in the present ease had been produced before bis Court in an 
inquiry, so that section 517 is the only section that would apply : see In re 
Batanlal Bangildas, 1. L. B.. 17 Bom., 748 He had, therefore, jurisdiotion 
only in case be fojind that it was property *' regarding which any offenoe 
appears to have been committed, or which has been used for the oommission 
of an offence." Whether he so found or not, is not stated in bis order disposing 
of the ease He discharged the aooused, because the evidenoe was not suffioisnt 
to warrant a conviction. At that time (15th March 1897) he ordered the pro¬ 
perty to be detained until the title of the rightful owner was proved before 4 
Civil Court. It was in modifioation of that order that be on the 11th May 
1897, ordered the delivery of the property to Motichand Harakohand. Both 
orders appear to us to be made without jurisdiotion. and we reverse them, and 
we direct that he dispose of the property in a legal manner after giving the 
•parties notice. If he finds^ that the case comes within section 517, then he 
ftrtn make such order as he thinks lit; if be finds that it does not, then the 
only legal order he can pasb is to restore the previous possession. 
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APP^ILLATE CIVIL. 

• 

The 2nd August, 1897,' 

Pbbsbmt; • • 

Mb. JUS7ICB Parsohs irMD Mb. Justice Banade. 


Chunilal.(Origioal Defendant) Appellant 

verius 

Bai Jethi.(Ori^nal Plaintiff) Bespondent.* 


LimitcUion dot (XV of 1877), Art. 132 —Unpaid purehase-money—Suit to 
recover the money from the vendee personally and from the 
property sold—Personal remedy—LimitcUion. 

TTopnid pnrobase-xnoney is s charge on the property in the possession of the vendee, and 
a suit to enforce it against the property so charged falls under article 132 of the Limitation 
Aot (XV of 1877). But the article docs not extend iLe time allowed otherwise under the 
Act to claims to recover the money from the defaulter personally or his other property. The 
limitation for the personal remedy is three years under article 111. 

Virehand v. Kumaji, I. L. R., 18 Bcvn<. 48, and Bam Din v. Katka, L. B., 12 I. A., 12, 
followed. * 

IWl Where certain land was sold and possession given to the vendee in 1890, and a 
suit was brought in 1895 to recover the unpaid purchase-money from the vendee personally 
as well as from the property sold, 

Ueld that the personal claim was time-barred. * 

Sboond appeal from the decision of G. MoCorkell, District Judge of Ahmedabad. 

Id 1890 the plaintiff’s father sold the land in dispute to the defendant for 
Bs. 283, and the defendant was put into possession. He did not, however, pay 
the purchase-money, but he signed a khata :n the vendor’s books for the price. 

In 1895 the plaintiff brought this suit for the purchase-money, claiming to 
recover it from the defendant personally as well as from the property sold. 

The defendant pleaded {inter alia) that ihe suit was barred by I’mitation. 

The Court of First Instance held that the plaintiff had a lien on the land 
for the an ount claimed, and that she could enforce her claim from within twelve 
years from the sale. It, therefore, passed a decree for Rs. 283 together with 
interest, and, in default of payment within two months, plaintiff was to 
recover the amount by sale of the land. * 

This decree was varied, •in appeal, by the District Judge, who held that 
the defendant was also personally liable to pay the purchase-money. He, 
therefore, passed a decree for the amount claimed both against tbe defendant 
personally and against the property sold. 

Against this decision the defendant* preferred a second appeal to the 
High Court. 

B. V. Desai, for the Appellant:—The decree passed by tbe Lower Appellate 
Court against tbe defendant personally is bad in law. Artible 132 of tbe 
Limitation Aot applies only to suits brought to repover money charged upon 
immoveable property out of tbe property so charged— Him Din v. Kalka Persad, 
I, L. B., 7 All., 502; L. B.,^12 I. A., 12. Unpaid purchase-money is a charge 
on the property sold, anA a suit to recover the money from the property falls 
under article Id^—Virohand v. Kumaji, 1. L. B., 18 Bom., 48. But a suit to 
recover the money from tbe vendee pfirsonally does not fail under this article. 
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(•«] The limitation for suoh a suit is three years—IHiIanii v. Sakharam, 
P. J., 1886, p. 112, and Oangabai ▼. Vmkaji, P. J., 1886, p. 169. The plaintiff’s 
claim to a personal decree, against the defendant is, therefore, barred by'limi> 
tatioD. Strictly speaking, the article which governs the present suit is article 
111* of the Limitation Act. Under that article the suit is wholly barred. The 
plaintiff has now lost her right to proceed either against the vendee personally, 
or against the property in his possession. As the suit is brought more than 
three years after the completion of the sale, the suit should, therefore, be 
dismissed. 

0,M. Tripathi, for the Bespondent:—Tt is not open to the appellant to object 
to the decree so far as it allows the plaintiff to recover the money from the 
property itself. Against this part of the decree the defendant did not appeal in 
the Court below, and he cannot raise this objection in second appeal. As 
regards the personal remedy, none of the oases cited expressly rule that it is 
barred in a case like this. Article 132 of the Limitation Act applies. The 
remarks of the Privy Council in Ram Din’s case, 1, L. B., 7 All., 502, as to the 
three years’ limitation are obiter dicta. Under article 111, limitation runs from 
the data of the completion of the sale. The sale here is not yet completed ; 
the property is not yet transferred to the vendee in the Government records. 
The personal claim is, therefore, within tim.e. 

Parsons, J. -.—The District Judge in this case gave a decree for the recovery 
of the money sued for by the sale of the property sold, and in case that 
proved insufficient, from the defendant personally. It is objected that the latter 
part of the decree is bad, since the personal remedy is time-barred. 

The facts are these. In 1890 the plaintiff’s father conveyed the land to the 
defendant by a parol sale for Bs. 28^ The defendant was placed in possession 
of the land. No money was paid, but the defendant signed a kkata in the plaint¬ 
iff’s father’s books for the 283 rupees. It is this sum of Bs. 283 with interest 
that the plaintiff has sought to recover in this suit, which was filed in 1895. 

Unpaid purchase-money is a charge on the property in the possession 
of the vendee, and a suit to enforce it falls under [SM] article 132 of the 
Limitation Act, 1877. See Virohand v. Eumaji, I. L. B., 18 Bom., 48. But 
as ruled by the Privy Council in the case of Ham Dtnv. Kalka Pershad, L. B., 
12 Ind. Ap., 12, article 132 applies only to suits brought for money charged 
upon immoveable property for the purpose of recovering it out of the 
property so charged. It does not extend the time allowed otherwise under the 
Act to claims to recover the money from the defaulter personally or his other 
property. We must, therefore, see whether under article 111, which is railed 
on as being the most favourable other article that can possibly apply to the 
case, the personal claim of the plaintiff is within time. We must bold that it 
is not, because there can bo no doubt that the sale was completed and the title 
accepted when the defendant was placed in possession of the land. The fsiot 
that there has been as yet no mutation of names in the revenue records, does 
not show the contrary. Both the lower Courts find that the defendant has 
been in the enjoyment of the land ever since 1890. There was even a suit in 1891 
brought by tber plaintiff’s father against the defendant in which the former 


. *1 Art. Ill;- 

t. 

DcBoription of suit. 

1 

Period of 
limitation. 

. Time,from which period begins to ran. 

- 

By a vendor of immoveable pro¬ 
perty to enforce his lien for unpaid 
puri^aae-money. 

1 

Three years. 

e 

The time fixed for completing the 
sale, or (where the title is aooepted 
after the time 'fixed for completion) the 
dsae of the aooeptanoe. 


T 
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tried to get back the land on the plea that it bad been only let to the defend* 
ant, bat the suit failed, as the flatter saooessfally pleaded the sale and his 
possession. ' * . 

We vary the decree of the Lower Appellate Cofirt by striking out so mnoh 
of it as allows the plaintiff to recover anything from the defendant personally, 
and we order the respondent to bear the costs of the appeals in this and the 
Lower Appellate Court. 

Decree varied. 

——t.. 

MOTES. 

[ Article 111 of the Limitation Aot, (hs amended in 1908) tuns, ' By a vendor of 
immoveable property for peisonnl pnpmrnf of unpaid parchase-money.' 

The italicised worde give effect to the ruling in 22 Bnm., 846 ; (1899) 21 All., 464; (1906) 
2 A. L. J., 379: (1006) 29 Mad., 805 F.B., overruling (1898) 21 Mad., 141; (1901) 24 Mad., 
983 ; (1006) 9 O.C., 284. J 


f 28 Bom. 849 ] 

APPELLATE CIVIL. 

The 10th August, 2897. 

, Present ; 

Sir C. F. P^rran, Kt., Chief Justice, and Mr. Justice Candy. 

Bai Fal.(Original Plaintiff) Appellant 

versus 

Desai Manorbbai Bhavanidas.(Original Defendant) Bespondent.* 

Pat^aer—Pauper appeal—Application for leave to appeal as a pauper—Such 
application rejected —Limitation for subsequent appeal—Limitation Act 
(XV of 1877), Sec. d and ■'^eh. II, Arts. 152 and 170—Sufficient 
cause for delay—Civil Procedure Code (Act XIV of 18b2), 

Secs. 409, 410, 413, 582A and 592. 

[890] A plaintiff whoso suit had been dismissed, presented an unstamped rr^emorandum 
of appeal and with it a petition for leave to appeal as a pauper. Inquiry as to pauperism 
was directed, and in the result the leave to appeal as a pauper was refused, but the Judge 
gave leave to amend the memorandum of appeal by slating the claim at a lower valuation, 
thus reducing the amount of stamp fee n-quired, and a week's time was granted to the 
appellant to pay the fee. The fee was duly paid, and the appeal ^as acoepted, but when 
it oame on for bearing it was diiiinissed as barred by limitation-. On second appeal to the 
High Court, ^ 

Dehl, (revorsing the decree and remanding the case) that the appeal was not barred by 
limitation. 

By Fabran, C. j.. on the following grounds:—In tho case of appeals, section 592 of the 
Civil Procedure Code (Act XJ V of 1882) requires two separate documents to bo presented,—* 
a memorandum of appeal and an application for leave to appeal as a pauper. When 
the Judge disposes of the paaper application ho does not thereby nece^arily dispose of the 
appeal. He may still treat it as an existing appeal if the appclUnt desires to continue it* 
The rule in section 413 of the Civil Procedure Code cannol anply to appeals ; for, in view of 
the fact that the Limitation Aot (XV of 1877, articles 152 aifa 170) prescribes the same time 
for filing an appeal and for Applying for leave to appeal as a pauper, the practioal qBsnlt 
would be that in every caseVbere an application for leave to appeal as a pauper is refused, 
the appeal if t'oen presented would be time-barred. These oonsiderations must have been In 

* S^nd Appeal, No. 816 of 1896. 
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die mind of the Le^slatare when it enacted the Civil Prooedate Code of 183S, aa the Limita* 
tion Act was then in existenoe. The District Judge was, therefore, under no legal oUigation 
todismies the appeal when he refused^the appellant'leave to appeal as a pauper, and that 
he did not do so was olewr from*- the fact that he allowed the memorandum of appeal to be 
amended. 

Section 5B2A of the Civil Procedure Code (Act XIV of 18B3) indicates the will ofths 
Legislature that appeals shall not be rejected on the ground of their not being sufficiently 
stamped if such insufficient stamping arose from the appellant's mistake. In analogy 
thereto I think that the District J udge was acting within his powers when he allowed the 
appellant to stamp the memorandum of appeal. 

By Candy, J., on the ground that under thb circumstances there was sufficient cause 
for not presenting the appeal within the proper time, and that the delay might be 
under section 6 of the Limitation Act (XV of 1877). 

Second appeal from the decision of £. H. Leggatt, Assistant Judge of Abmeda* 
bad, confirming tbe decree of Bao Saheb Mabadev Sbridbar, Subordinate 
Judge of Nadiad. 

The plaintiff sued tbe defendant for an account of bis dealings as her 
agent, valuing her claim at Bs. 230. 

[851] The defendant denied that be was plaintiff's agent, or that he bad 
ever managed her property. 

Tbe suit was dismissed on tbe 19tb April 1894. On the let June following 
the plaintiff presented an unstamped memorandum of appeal to tbe District 
Judge and along with it a petition for leave to appeal in forma pauptri$. Tbe 
petition was held to be in time, as tbe vacation had intervened. 

In the appeal the plaintiff valued her claim at Bs. 2,500, and not at Bs. 230 
as in tbe original suit, and the stamp fee in tbe appeal was considerable. 

The District Judge directed an inquiry as to the plaintiff's pauperism. 
Tbe inquiry occupied a considerable time and the result of tbe inquiry was to 
show that tbe appellant qould pay the stamp fee on a valuation of Bs. 230, but 
not on that of Bs. 2.500. 

On tbe 2Cth December 1894, the District Judge, expressing an opinion that 
the appeal could bo made with advantage on the lower valuation, refused the 
petition to appeal as a pauper, but made the costs of the application costs in 
tbe appeal. 

The appellant applied for leave to amend her memorandum of appeal by 
reducing the valuation to Bs. 230, and a week's further time to pay tbe court- 
fee on that amount and stamp the memorandum of appeal. This was granted 
on the 4th January''1895. 

On the 7th January 1895, she paid the fee ^ her memorandum of appeal 
wr.s stamped, and was then accepted by the District Judge. 

The appeal afterwards came on for hearing before tbe Assistant Judge, whp 
dismissed it as barred by limitation. The following is an extract from his 
judgment:— 

” The defendant takes two preliminary objections to this appeal: the first is that the 
plaintifi, who made an application to bo allowed to sue in forma pauperis in that applica¬ 
tion, estimated the .'eliaf songht at Rs. 2,500, though the valuation in the original snit was 
inly Bs. 280. The plaintiff's application was rejected, and she thereupon instituted the 
appeal, valuing her claim at Rs. 230. The defendant urges that having once valued het 
claim at Rs. 2,500, she cannot now be allowed to reduce her yaluation to Bs. 280 in order 
to avoid paying the necessary court-fees. This question has, hojrrever, been already decided 
by the District Court, and I see no reason to re-open it. The District Court suggested 
[ 851 ] that the plaintiff should reduce het valuation, and the plaintiff having ee t vd on 
valuation I cannot now interfere. ^ 

- f 
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“The other objeotion taken to the appeal by the defendant is that the appeal is time* 
barred. The applioation to be allowed lo appeal in forfua paupgrii was made within thirty 
days of the data of decision in the origidal suit srhioh was decided on 19th,April' 1894. That 
applioation was rejected on 20th December 1894, and the Dietriot Judge in an order dated 4tb 
January 189&, allowed the plaintiff eight days rythin whioh to produqp the necessary stamp, 
and the appeal was filed on 7th January 1895. 

“The defendant refers to I. L. B., 20 Bom., p. 503, where it is most clearly laid down 
that ' the plaintiff's application to sue as a pauper having been disposed of, there was no pro* 
oeeding pending which could be oontinued and kept alive by the payment of court-fees. On 
the rejection of an applioation for leave to sue as a pauper, the only course open to the appli¬ 
cant is to institute a suit, and the date ol *he institution of that suit for the purposes of 
limitation is the actual date thereof. Tho plaintiff could not then be regarded as a pauper, 
and section 4 of the Limitation Act wonld have no application.’ 

“ The plaintiff contends that she had sufficient cause for not instituting the appeal within 
the prescribed period, and that, therefore, the appeal is admissible under section 5 of the Limi¬ 
tation Act. She also contends that the District Court having allowed time for the produc¬ 
tion of the stamp, and the appeal having been admitted, the appeal ought to be considered 
within time. The case referred to covers the first objection ; for the fact that the applioation 
for leave to sue as a pauper was rejected, shows that there was no sufficient cause. More¬ 
over, a time-barred appeal should be dismissed even though admitted—Illustration (6) of 
section 4 of the Ligiitation Act. 1 ihhik I am bound, by the ruling cited, to hold the 
appeal time-barred." 

The plaintiff preferred a seoond appeal. 

Gokuldca K. Parekh, for the Appellant (Plaintiff)-The appeal was not 
barred. It was filed on the day on which the peiition to appeal as a pauper 
was presented. The delay was caused by the order of the Court. Skinnur y, 
Orde, L. B., 6 Ind. Ap, 126: 1. L, B., 2*AU., 241, applies. Keakav v. hrishna- 
rao, I. L. B., 20 Bom., SOS, is inconsistent with that case. It, however, relates 
to a salt, not to an appeal. 

K. N. Ohodi, for the Beapondent (Defendant):—^When the Judge rejected 
the petition to sue as a pauper, there was no proceeding before the Court. 
The appeal w,a8i therefore, barred. There is no distinction between a suit and 
an appeal. The order allowing further timwfor paying the oourc-fee was ultra 
pirns. The follow-[8S8]ing cases were referred to:—Ham Sakai v. Maniram, 
I.L.B., 5 Cal., 807; tiamcv v. Broughton, 1. L. B., 10 Cal., 652; Venkatarayudu 
V. NagaAu, I. L. B., 9 Mad , 450; Bechi v, AskaniUkth Khan, 1. L. B., 12 All., 
461; MoskauUah v. Ahmedullah, 1. L. B, 13 Cal., 78; Husatni Begam v. The 
Colleelor of JJuenffarnagar, I. L, B., 9 All,, 655. * 

Farran, C. J.: —The practice of the High Court on its Original Bide is that 
when a party within jibe proper time presents an appeal and petition to be 
allowed to appeal as a pauper, the Court receives them and upon a perusal of 
ihe record determines, under section 592 of the Civil Procedure Code, whether 
it sees reason to think that the decree appealed against is contrary to law or 
to usage having the force of law, or is otherwise erroneous or unjust. This* 
necessarily takes ofteu a longer time tbau the twenty days allowed for an appeal 
from a High Court deome (Limitation Act, 1877, article l£l). If iu such 
cases, as often ooours, the view of the High Court is unfavourable to the 
appellaut, the Court directs the pauper, if be still ^e^ires to appeal, to pay the 
usual stamp fee either forthwith or, if the appeltabc applies for time, within 
some reasonable peric^i' and, if the fee is paid in aooordance with.the 
order, treats the appeal as having been presented in time. 

The above praotioe has been juHioially approved on at least three oocasions. 
In Sait No. 2 of 1892, the Is^ Chief Justice Sir GhaBLBS Sabgent relying on 
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Skinner v. Orde ruled that au appeal was presented in time in a ease where a 
decree was pronounced on the 11th July 1893, an application to appeal as a 
pauper was presented with a memonFndum of appeal on the 3rd August (a 
considerable time having been occupied in drawing up the decree), the applioa* 
tion was finally rejected on the 18th December following, and the appeal 
stamp duty was paid on the next dny.- A similar ruling was made in Suit 
No. 251 of 1896, TuHoeTcehand v. Ookulbhoy, I. L B., 21 Bom., 724, and in Suit 
No. 423 of 1895, Jumnabaiv. Vitsondas, I.L.B., 21 Bom., 576, where after the 
rejection of the pauper application, the appeal was allowed to be proceeded 
with in regular course, after the time for, appealing had elapsed if the appeal 
[854] had been treated as being presented on being stamped when the pauper 
application was rejected. The memorandum of appeal in the former of these 
cases had, however, been stamped when presented with the application to 
appeal as a pauper with the usual stamp fee of Bs, 2. 

This is the course of practice which the District Judge at Ahmedabad 
followed in the present instance in accepting the appeal. On the 19th April 
1894, the plaintiff's suit was dismissed. On the 1st June following, the 
plaintiff presented a memorandum of appeal unstamped, and an application to 
be allowed to appeal in formd pauperis. This application, on account of 
the intervention of vacation, was iu time.' The suit was for an account. 
The plaintiff in the original Cnnrt had valued her claim at Bs. 230. In 
appeal she valued it at Bs. 2,500. It must be presumed that the District 
Judge did not see reason to reject the application under section 592, as he 
directed the Subordinate Judge to jnquire into the pauperism of the appellant. 
The result of this inquiry, which occupied a considerable time, appears to 
have been that it was shown that the appellant could pay the stamp fee on 
Bs. 230. but not on Bs. 2.500. The District .fudge on the 20th December 1894, 
having expressed his conclusion to that effect and bis opinion that the appeal 
could be prosecuted with advantage on the lower valuation (it being a suit 
for an account) refused the appellant's application to appeal as a pauper, but 
made the costs of the application costs in the appeal. 

The appellant thereupon appt'ed for leave to amend her memorandum of 
appeal by reducing the valuation to Bs. 230, and for time to pay the court-fee. 
This application was disposed of on the 4th January 1895, when the appellant 
was allowed a week's time to stamp the appeal This she did on the 7th 
January and her appeal was then accepted. The District Judge did not record 
whether the appeal«was admitted under section 5 of the Limitation Act on his 
being satisfied that the plaintiff had sufficient cause for not presenting it 
within the period of limitation prescribed therefor, or whether be treated the 
appeal as having been presented within time though unstamped (when he 
permitted it to be stamped) as if it had been stamped when originally presented. 

[885] The Assistant Judge wherf the appeal came on forbearing dismissed 
* it as time-barred. He relied upon the decision in Keshav v. Krishnarao as 
governing the case. 

In my opinion the above stated practice of the High Court and the action 
<of the District Judge of Ahpaedabnd in the present case are not inconsistent 
with any of the provisions of the Civil Procedure Code and are strictly analogous 
to the procedure laid down in the amending sectiop 582A of that enactment. 
This view is, I thirk, supported by the ruling of thp Madras High Court in 
Pateha Saheb v. bnb-Collector of North dreot, 1. L. B.. 15 Mad., 78, which was 
based upon the principle of bkinnerv. Orde, L.B., 6 1 A., 126. This principle 
was alee applied in Moti Sahu v. Ckhairi Das, I. L. B. 19 Col., 780. 

r 
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In dealing with this qaastion, I exclude from consideration the case of an 
nastamped memorandum of appeal and^ petition to appeal in formA pauperis 
fraudulently presented and prosecuted. That'gives rise to diiSerent considera* 
tioos. They have no application here. The District Judge did not consider 
the action of the plaintiff fraudulent, else'he would not havS given her time to 
pay the stamp fee. 

Now the first.point to consider is—Did the memorandum of appeal cease 
to be a memorandum of appeal when the application to appeal as a pauper was 
refused ? When presented, the application and the memorandum of appeal 
were two separate documents and in this respect they differ from a petition to 
sue as a pauper which includes both the plaint, the allegations as to pauperism 
and the prayer to sue tn formA pauperis. In the case of a petition to sue as a 
pauper, this Court has held that when the pauper petition is rejected under 
section 409, the proceedings are at an end and the Judge has no power to allow 
the petition to be stamped as a plaint, section 413 providing the only course 
open to the applicant, viz., to institute a suit in the ordinary manner. In pro¬ 
ceedings under section 592, when the Judge reiuses leave to appeal as a pauper, 
he effectually deals with the pauper application, but does he necessarily thereby 
deal with the memorandum of appeal which accompanied it? 1 think not. 
[886] The sectign does not say so: In my opinion the rule laid down in the 
second division of section 418 is not, by reason of the dissimilarity of the 
proceedings and for another reason which I shall hereafter refer to, a rule 
applicable to pauper appeals, and the Judge has, J tliink, also the memorandum 
of appeal to deal with when he refuses the application for leave to appeal as a 
pauper. 1 see nothing in the Code to'prevent his treating it as still a 
memorandum of appeal if the appellant*on being refused leave to appeal as a 
pauper desires witli the aid of borrowed funds or the assistance of friends to 
continue the appeal. An unstamped memorandum of appeal is not a nullity— 
Pateka Saheb v. Sub-Oolleetor of Aroot (sup^a); i>kinuer v. Orde {supra). 

If section 413 as interpreted in Keshav v. Krishnaran {supra) applied to 
the memoraqdum of appeal which acoempanies an application to appeal as 
a pauper, the result would be that in everji case where such an application 
is made the appeal would be time-barred when the application is refused. A 
pauper appellant is allowed thirty days to file his application (Limitation Act, 
article 170). The same time is allowed for an apiKsal (article 152). If the 
pauper presents his petition in the time allowed for his doing so, and it is 
subsequently refused, he cannot appeal, ilis appeal is tim^-barred. The liberty 
reserved to him by section 4J3 to file an appeal in the ordinary manner is an 
unmeaning expression—an idle f'lrm of words. Even if he does not 
avail himself of the full time which the law allows him, the same result follows 
•in almost all cases. It is practically impossible for a Court to deal with a 
pauper application, except under the proviso to section 592, within such a 
period as, in the event of its being dismissed, will leave to the pauper the, 
opportunity of presenting a fresh momorandum of appeal within the thirty days 
to which the L'^islaturp limits him. '* If the statute compels such results, we 
must not shrink from construing it correctly, because this construction would 
lead to injustice. But if, without violating any legal principle, this can bb 
avoided, I think it ought to be done.” The ab’ve are the words of Lord 
Hbrschkll iuWelton v^^Saffery, (1897) A C., 299 at p.318. The Limitation Act 
of 1877 was ki force Vhen the Code of ]dR2 was enacted, and these considera¬ 
tions [887] must I think, have beep present to the mind of the Legislature when 
they enacted section 592, else why should they have provided for the presenting 
of two separate documents,"and not one as in the case of a petition to sue as a 
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pauper? The result is that, in my opinion, the District Judge was under no 
legal obligation to dismiss the appeal presented by the appdllant in this case 
when he refused leave to the appellant to appeal as a pauper. That he did 
not do so, is clear from his making the costs of the pauper inquiry costs in the 
appeal and Bubseqilently making an drder allowing the memorandum of appeal 
to be amended. 

The new section 582A of the Civil Procedure Code, which is an enabling 
section passed to obviate the consequences of certain High Court rulings of 
great strictness, is not applicable to pauper appeals, hot it is indicative of the 
will of the Legislature that appeals shall not be rejected on the ground of their 
not being sufficiently stamped if soch insufficiency arises from mistake on the 
part of the appellant. In analogy thereto 1 think that the District Judge was 
acting within his powers when be allowed the appellant in the present case to 
stamp her memorandum of appeal. 1 rely upon Hkinner v. Orde in support 
of that opinion. 1 have had an opportunity of reading the judgment of my 
learned colleague, who does not take the same view of the question as I do. 
With reference to it, I would only say that, in my opinion, section 28 of the 
Court Fees' Act has no application in the case of a pauper appeal. 

If 1 am in error in the view which I have taken of the law upon this point, 
the same result would be arrived at by considering the presentation in good 
faith of an application to appeal as a pauper as in general sufficient cause for 
not presenting the appeal in time. In that case I should refer the order of the 
District Judge of Ahmedabad to the provision of the law contained in section 
5 of the Limitation Act, and though be has not so expressed himself, treat him 
as having admitted the appeal after'time upon the above ground. 

I am unable to agree with the view of the Assistant Judge that the pending 
of a pauper application, if it is dismisned, cannot be treated, in law, as sufficient 
cause for not presenting a regular [888] appeal in time, and I should allow the 
appeal on that ground. I prefer, however, to base my judgment on the more 
general grounds above indicated. 

I would, therefore, reverse the decree of the Lower Appellate Court and 
remand the appeal for a hearing on,.the merits. Costs, costs in the cause. 

Candy, J. :—I am not conversant with the practice of the appeal Court 
on the Original Side of this Court; and I do not know the reasons which govern¬ 
ed the rulings referred to by the learned Chief Justice. But, as regards the 
Mofussil, on the facts of the present case, it should, I think, be taken that 
the District Judge, Ahmedabad, excused the delay caused by the inquiry into 
the pauper application, and so allowed the appeal to be filed on 7th January 
1695. That, in my opinion, was the only course open to him. Section 582A, 
which was introduced into the Civil Procedure Code by Act VI of 1892, applies 
to memoranda of appeals or applications for review in which the insuffi*. 
eienoy of the qpeessary stamp was Cfiused by a mistake on the part of the 
.appellant or applicant as to the amount of the requisite stamp. It is hardly 
possible to make these words applicable to the case of an appellant who asks 
to be allowed to appeal as a pauper, and, therefore, presents an application to 
that effect accompanied by a memorandum of appeal which bears no stamp. 
Tl^ere is no mistake as to the amount of the requisite stamp: there is no 
insufficiency of stamp: tbqre is no stamp at all. It would have been very 
easy for tbs Legislature when enacting section 5&2A to have widened its 
provisions so as to embrace a case such as that now before us.*^ It did not do 
so, and I doubt whether we should be justi^ed in assuming that there may be 
a procedure in analogy with the section. By section 592 the rules in Chapter 
XXVI are to be applied to pauper appellants ^in so far as ^ those rules 
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wee applicable.” Tbab is tbe chapter which relates to “ suits by paupers.” 
Section 410 is applied as far as it is applicable. Thus, if the application is 
grants, the memorandum of appeal which accompanied the applioa'' 
tion is numbered and registered, and is deemed* the appeal in the suit. 
Section 418 should be similarly applied. If the applicafilon is rejected, the 
[889] applicant shall be at liberty to* file an appeal in the ordinary manner. 
There is possibly no objection to the memorandum of appeal, which accom¬ 
panied bis applicaltion, being returned to him so that it may be used as the 
memorandum of appeal ” instituted in t\ie ordinary manner,” that is. with the 
necessary court-fee attached, but I car find no rule in the Civil Procedure Code 
providing that if this is done, then the appeal shall be deemed to have been 
instituted on the day when the application to appeal as a pauper was presented. 

In the present case, the procedure was quite outside any section of the 
Civil Procedure Code. The District Judge on 20th December 1894. delivered 
his Wiritten order rejecting the application to be allowed to appeal as a pauper. 
Then the pleader of the would-be appellant put in an application to be allowed 
to amend his memorandum of appeal. There was no authority for such an 
application to be received. No permission of the Court was necessary. The 
would-be appellant was at liberty to institute an appeal in the ordinary 
manner, and after the expressionr of opinion from the District Judge that 
Bs. 230 would be the right valuation of such an appeal, there could be no mistake 
about the requisite Court-fee. But, as I said above, I think we may, without 
distorting the facts, take it that in effect the District Judge excused the delay, 

and BO allowed the appeal to be instituted beyond time. 

• 

The case of PaUtha Saheb v. Sub-Collector of North Areot, I. L. B., 15 
Mad., 78, was not one in which the appellant had tried to appeal as a pauper. 
The facts were that the appeal memorandum was presented unstamped within 
the period of limitation to the Sheristedar of the Court on the 11th Jufle, the 
Court then being in recess. A note was made on the bppeal memorandum that 
the stamp could not be procured and would be filed on the next Court day. 
This was uot done, and no reason for the default appears in the report of the 
case. The stamp was ultimately affixed op 25th June, when the appeal was 
admittedly barred by limitation. The High Court said: “ Following the 
principle laid down in Skinner v. Orde, L. B.. 61. A., 126, we must hold that 
the petition must be regarded as an [860] appeal from the date on which it 
was presented, and not from the date on which the stamp was received.” 

With the utmost respect I am quite unable to followiihat decision. The 
principle laid down in Skinner v. Orde was that the plaintiff was a pauper 
when his petition to sue as a pauper was filed. Fending the proceedings to 
enquire into his pauperism, and before any order was passed thereon, he raised 
the necessary funds and paid the Court-fee. This was a case not provided for 
in terms by the Civil Procedure Code OVet VIJI of 1859), and the Judicial 
Committee thought that in the absence of fraud it approached more nearly to , 
the state of things contemplated by section 308, which provided what should 
happen if the prayer gf the petition was granted, than that by section 310, 
which provided what should be the effect of the rejection of t^e petition. But 
in the Madras case there was simply an unstamped memorandum of appeal, acf 
unexplained default in filing the necessary stamp op the next Court day. If 
the decision of the Madras High Court is correct, then all that a would-he 
appellant need*do is t& file within the period of limitation an unstanfped 
memorandum of appeal, and pay the requisite fee any time afterwards, and 
then he can claim that tbe appeal was duly presented. This would be directly 
contrary to section 28, claifte (1), of the Court Fees’ Act, and would not be 
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covered by clause (2), for ife could uot be said that the memorandum of appeal 
was through mistake or inadvertency received, filed or used in the Court or 
office without being properly stamped. 

1 do not think that the fact that when a would-be appellant presents an 
application for leave to appeal as d pauper he presents with it a separate 
memorandum of appeal (whereas a woul()'be plaintiff asking for leave to sue as 
a pauper writes his application and plaint all in one), makes any difference. If 
the Legislature intended that on theCoprt refusing to allow the would-be appel¬ 
lant to appeal as a pauper, the Court must dispose of the memorandum of appeal, 
which had been filed with the application, *then nothing would have been easier 
than to enact provisions to that effect. No doubt the short period of limitation 
given for filing an appeal in a District Court must in most cases make an 
[861] appeal timu-barred if the application to be allowed to appeal as a pauper 
is refused. This difficulty would hardly arise in the case of suits for which the 
period of limitation is longer. But then it must be remembered that section 5 
of the Limitation Act does not apply to plaints, whereas it does to appeals. 

. Possibly the position taken by the Assistant Judge is strictly logical, when 
he says that the fact that the application for leave to sue (he meant appeal) 
as a pauper was rejected shews that there was not sufficient cause to excuse 
delay. But, in my opinion, it might work injustice to draw such a hard and 
fast line. In the present case, in the absence of fraud, there was, I think, 
sufficient cause for delay. The District Judge who inquired into the pauper 
petition evidently did not think that plaintiff had been acting in bad faith in 
at first valuing her appeal at Bs. 2,500. I think, therefore, that we should 
uphold his action. No doubt the Assistant Judge in hearing the appeal was 
at liberty to review the question as to the admissibility of the appeal —Mulna 
V. Erishnaji, I. L. 14 Bom., 594, and similarly in second appeal we are at 
liborty-. to review his decision, holding that there was not sufficient excuse 
for delay. 

I concur in reversing the decree of the District Court and remanding the 
appeal to be heard cn the merits, costs being costs in the cause. 

Decree revet$ed and ease remanded. 


ROTES. 

( 1. There is no legal obligation to diHmiss the appeal;—(1899) 26 Cal., 926 ; (1904) 
P. R., 84 : (1904) 26 All., 829. See aloo (1906) P. R.. 78 ; (1901) 6 Born. L. R., 373; (1913) 
92 I.O.. 884 (Lower Burma); (1910) 111.C., 160 (Sind). 

2 Bee also see. 149, G.F.C., KiOS, as regards the power to make up deficiency of 
Oourt-fces.] 
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APPELLATE CIVIL. 

•-•— 

The 11th August, V897. . 

Phesent: 

Sib C. F. Fabran, Kt., Chief Justice, and Mr. Justice Candy. 


Haribhai Maneklal.(Original Plaintiff) Appellant 

versus 

Sharafali laabji.(Original Defendant) Bespondent.* 


Restraint of trade—Contract Act {IX of 1872), Sec. 27—Agreement to 
share profits of trade—Parties—Practice. 

Four porRODB, each of whom owned a ginning factory, entered into an agreement, which 
(inter alio) provided that they should charge a uniform rate of Bs. 4-6-0 per palla for 
ginning cotton ; that of this sum, Bs. 2.8-0 should be treated as the (.862] actual cost of ginning 
and that the remaining Bs. 2 should be carried to a common fund to be divided each year 
between the parties to the agreement in proportion to th. number of ginning machines which 
each of them possessed. The agreement wa.s to be in force for four years. The other parties 
had carried out the agreement, but the defendant, although he had carried the Bs. 2 to a 
separate account, refused to pay the pla^ptifi his share of the amount^ He also refused to 
pay the other two pSrties their shares. Tho accounts had been duly made up, showing the 
sums which the defendant under the agreement had to pay both to tho plaiiitilT and the 
two other parties to the agreement. The plaintiff sued the defendant for his share. The 
defendant contended that the agreement waj^ in restraint of trade and was, therefore, not 
enforceable, and that the plaintid ought to have made the other parties to the agreement^ 
parties to the suit. ^ 

Ueld, that the plaintifi was entitled to recover his share from the defendant. The only 
agreement sought to be enforced in this suit i6as the agreement to divide tho profits. That 
was a lawful agreement founded upon consideration {viz,, the mutual agreement (o share 
each other’s profits) and it might bo enforced. * 

Deld, also, that the other parties to tho agreement were not necessary parties to the 
suit. The accoi^nts had been made up and were admittedly correct, and thoy showed that the 
defendant had nothing to receive from any of tho pgrtios to tho agreement, but that ho was 
indebted in a definite sum to the plaintiff. 

Per I .tUKAN, C. J.“I am inclined to agree with the Lower Appellate Court that the 
stipulation that the parties to the agreement are bound to charge at the rate of Bs. 4-8-0 per 
paUa for ginning cotton, is a stipulation in restraint of trade.” 

Per Candy, J. :—“1 am not satisfied that the agreement in ^luestion was, as a fact, 
in restraint of trade—and further, to accurately quote the words of section 27t of the 


Agreement 
*of trade void. 


in restraint 


* Second Appeal, No. 466 of 1B97. 

11 Sec. 27 :—Every agreement by which any one is restrained 
from exercising a lawful profession, trade or business of any 
kind, is to that extent void. 

Exeeplionl .—One who sells tho good-will mf a business may agree with the buyer to 
refrain from carrying on a similar bu.'iinoss, within specified 
local limits, so long as the buyer, or any person deriving title to 
the good-will from him, carries on a like business therein, pro¬ 
vided that such limits appear to the Const reasonable, regard 
being had to the nature of the husincss. 

Exception 2.—Partners may, upon or in anticipation*of a dissolution of tho partnership, 
of agreement between ag^^e that some or all of them v/ill not carry on a 
partners prior to dissolutioi;^ 


Saving of agreement not 
to carry on husiness of 
which good-will is sold ; < 


Exception 3. 

or during continuance of 
partnership. 


• similar to that of the partnership, within such local limits as 
are referred to in the last preceding exception. • , 

Partners may agree that some one or all of them will not carry on any 
business other than that of the partnership, during the 
continuance of the partnership.] 


10 BOM.—141 
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Contnot Act. I am not satisfied that it was an agreement bf which any one was ceetrained 
from exercising a lawful trade.” 

Second appeal from the deoigfon of Bao i6shadar Ohnnilal Maneklal, Birtt 
Olaaa Subordinate Judge of Dbulia with appellate powers, confirming the 
decree of Bao Sahcb B. V. Fatki, Subordinate Judge of Nandnrbar. 

Suit to recover Bs. 2,351 froca th6 defendant as the plainti|F's share of 
profits under an agreement. 

The plaintiff alleged that on the 6th September 1891, he and the defend* 
ant and two other persons, each of whom owned a ginning factory, entered 
into a written agreement which provided {inter alia) that each should work his 
factory at his own cost, that they should all charge a uniform rate of Bs. 4*8>0 
ror palla tor ginning cotton (such rate to be liable to alteration by mutual 
[863] agreement); that Bs. 2-8-0 of that sum should be retained by each as 
expenses, and that the rest should be carried to a common fund to be divided 
each year among the parties to the agreement in proportion to the number of 
ginning machines which each of them possessed. The agreement was to last 
for four years, and the accounts were to be settled every year. 

The nlaintiff complained that the accounts bad been made up according to 
the agreement, but the defendant refused to pay him his share. 

The defendant pleaded (inter alia) that the agreement was opposed to 
public policy as being in restraint of trade, and that the plaintiff ought to have 
sued for an account, making all the other parties to the agreement parties to 
the suit. He also contended that the contract was without consideration. 

The Subordinate Judge dismissed the suit, holding that the agreement 
was without consideration. 

On appeal, the Judge confirmed the decree on the ground that the agree¬ 
ment was in restraint of trade. 

The terms of the agreement, as stated by the Judge, were as follows:— 
“ The agreement provid-id that the executants thereof should work their respective 
factories at thoir own respective costs; that they should charge traders of cotton at Bs. 4-8-0 
per palla of cotton to be ginned ; that of the said Bs. 4-8-0 the owner of the factory should 
deduct Bs. 2-8-0 on account of the expenses of working the factory and should credit the 
remaining Bs. 2 as profits to be divided among the four executants in proportion to the 
number of gins which each of them had ; that none of them was at liberty to reduce or 
increase the said rate of Bs. 4-8-0 without the consent of all; that none of them was at 
liberty to increase the number of gins, and if any one of them was desirous, he oonld 
increase only four gins with an additional boiler ; that if any one of them gave sukhdi or 
dalali to any trader, he was to be liable to a fine of Bs. 2,551; that regular accounts were to be 
kept; that the accounts should be settled and the profits divided in Jesht every year; and 
that the agreement was to continue in force for four yean; thpt, in case of any dispute 
arising, the parties should first resort to arbitration, and if that failed, then to Oonrt.*' 

The plaintiff preferred a aeooud appeal. 

Maephereon with Oanesh K. DesHmukh appeared for the Appellant (Plaint¬ 
iff) :—The suit is for speoifio performance of the [864] agreement and also to 
recover an ascertained sum due to us by the defendant. The figures and 
account were stated in the plaint and they were admitted by the defendant to be 
correct. The question is, whether, by the provisions of the agreement in 
dispute, any one was restrained from exercising his trade within the terms of 
section 27 of the Contract Act. The section has no, application. It applies 
only, when any one is restrained from carrying on bis tirade. .In the present 
case there was. no doubt, an arrangement that a fixed price should be charged 
and a fixed rate should be deducted from' it for expenses. It was a legal 
stipulation according to which the parties agreed to carry on their business. It 
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did not prerenli them from carrying on their trade. There was no restraint on 
the trade, hot only an imposibion pf certain conditions by agreement of parties 
—Mogul Steam Skip Company v. McOr^ur, £U Q.fi.D., 644. The tendency of 
modern decisions is to amplify the contracting powdra of parties. Snpposing 
that the agreement was in rastraint of tra(ie, still as a certain part of the agree* 
ment was performed by us, we are entitled to relief, at least to that extent. 
Onr claim for money is distinct and separable from a suit to enforce the agree* 
ment. We claimed relief with respect to that part of the contract which was 
aotnally performed. * 

*Lang (Adyocate-General) with* Purushottam P, Share appeared for the 
Bespondent (Defendant):—The suit, as framed, is not maintainable even if the 
contract is valid. The plaintiff alone is not entitled to sue. He must join the 
other parties to the agreement. The defendant cannot make any payment to 
the plaintiff until the accounts are adjusted in a suit to which all the contract¬ 
ing persons are parties. The agreement restrained the defendant from carrying 
on to its full extent bis business of ginning cotton. Partial restraint of trade 
is not illegal according to English law, but it is illegal according to Indian law. 
The agreement operated unfairly towards the public and stopped the defend¬ 
ant’s trade to a certain extent. It is, therefore, void. Section 27 of the 
Contract Act makes no distinotign between total and partial restraints of 
trade. It applieS to both equally. 

[866] Fappan, C. J.:—The terms of the agreement sued on in this suit 
are set out in the judgment of the Lower Appellate Court. It was entered into 
by the owners of four ginning factories, and provided that the executants 
should work their respective factories at their own respective costs; that they 
should charge an uniform rate of Rs. 4-S-O per palla of cotton to be ginned 
(but the rate was liable to be altered by mutual agreement), and that they 
should treat Rs. 2-8 of that sum as the actual cost of ginning, and that the 
remaining Rs. 2 should be carried to a common fund^which was to be divided 
each year between the firms, the parties to the agreement, in the month of 
Jesht in proportion to the number of gins which each of them possessed. 
There were other minor stipulations which were not referred to in argument 
and which I need not consider in detail. The agreement was to continue in 
force for four years. 

The parties to the agreement appear to have all observed and carried out 
its working terms. Most of the parties to it have divided the Rs. 2 set aside 
for division in pursuance of the provisions to that effect. The defendant alone, 
though he also has carried the Rs. 2 to a separate accoufit, refuses to pay to 
the plaintiff his share of the amount. There are also two other gin-owners 
parties to the agreement, whose shares also in the defendant’s separate account 
he refuses to pay. The accounts have all been made up showing the amounts 
which the defendant under the agreement has to pay to the plaintiff and to each 
of the other two gin-owners. The plaintiff has sued to recover bis share. The 
Lower Appellate Court has come to the conclusion that the plaintiff’s claim is • 
not recoverable at law. Hence this appeal. 

I am inclined to agroe with the Lower Appellate Court that the stipulation 
tiiat the parties to the agreement are bound to pharge at the rate of Rs. 4-8 
per peUla for ginning cotton is a stipulation in re8tr\’nt of trade. Agreements 
of this description whereby traders agree amongst themselves to sell their 
wares at a fixed price, dir labourers so agree to labour only at a stipulated ^ge, 
or whereby manufacturers agree with one another to carry on their works under 
special conditions, have in the English Courts [866] usually been treated as 
agreements in restraint of tnade, but have in some instances been upheld and 
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in some instanoes been ruled void aooording as the restraints in suoh agree* 
meats were or were not deemed to be only suffioient to protect the interests of 
the parties eotpring into them. . An darly instance of a case in which such an 
agreement was held by a majority of the Court to be void will be found in 
Hilton V. Eekersloy, 6 E. and B., 47. ^ A late instance, where some of the stipu* 
Utions in such an agresment were held* valid and some void, is that of Oollina 
V. Looke, 4 App. Cases, 674. These were agreements in partial restraint of 

trade which are in many instances recognized as valid by English law. 

« 

The Contract Act, section 27, as hitherto interpreted by the Courts in 
India, appears to render void contracts in restraint of trade which do not fall 
within the exceptions to the general rule laid down in the section to the extent 
to which they are in restraint of trade —Siadhub Chunder v. Rajeoomar Doss, 
14 Bang. L. B.. 76; Nur Ali Dubash v. Abdul Ali, I. L. B., 19 Cal., 765; 
Maakenzie v. Striramiah, 1. L. B., 13 Mad., 472, where other Indian oases 
are cited. 

The balance of these Indian authorities appears to support the Subordinate 
Judge (First Class) in his view that the covenant of the signatories to the 
agreement to gin cotton only if the cotton merchant offering it agrees to pay 
Bs. 4-8 for ginning, is a void covenant. 1 use the expression "appears”, 
because 1 have not critically examined oa'ch case. That is the effect which a 
perusal of them collectively has left upon my mind. When it becomes neces¬ 
sary actually to decide the point it will be necessary to consider them minutely 
as well as the exact language of section 27. There are other minor covenants 
contained in the agreement which stand’upon the same footing. 

This conclusion, if it is correct, is not, however, by any means, decisive of 
the present case. Covenants of this class, though they may be void and un¬ 
enforceable, are certainly not illegal in the sense of being contrary to law. That is 
laid down by almost all the Law Lords who gave judgments in the case of Mogul 
Steam Ship Co. v. MeOrigor, 21 Q. B. D., 544. It is the basis of the decision in 
[867] that case. Here the four firms in question have agreed to divide what may 
be called, though not with strict accuracy, the profits of their respective ginning 
factories amongst themselves in certain proportions, the consideration for 
each of the contracting parties doing so being the promise of the other contract¬ 
ing parties to do the same by him. This is of itself a perfectly valid contract. 
The consideration for the promise is not, I think, the mutual covenant to 
charge an uniform rate of Bs. 4-8 per paUa for ginning, although that rate 
is the main ingredient in arriving at the amount which is divisible under the 
agreement; but the mutual agreement to share e,aoh other’s profits is the true 
consideration. There is no question now of enforcing any of the covenants in 
the agreement which are in restraint of trade. The parties have throughout 
observed them without objection. The only agreement which is left to be 
performed is the agreement to divide,the profits. That is a lawful agreement 
^founded upon consideration, and I fail to see why it should not be enforced. 

It is contended that the plaintiff cannot sue withont making all the other 
persons who are^ parties to the agreement parties. That would bs a good 
objection if the accounts had_ not been made up and the parties had not settled 
every thing between themselves. The accounts which the defendant takes no 
exception to, and of whidn he admits the oorrecljness, show that he has 
nothing to receive from any of the other firms, but*that he is indebted to 
the plaintiff in a certain amount and to two others of the contractors in a 
definite sum each. There is no reason, that I can see,- why the plaintiff 
should not sue to recover the sum which the defei?dant owes him. 
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The arbitration issue is abandoned by ooansel for the defendant. I am 
of opinion that under these ciroumstanoes \bere must be judgment for the 

plaintiff for the amount claimed, and oosfti throughout. 

• 

Candy, J.:—The question is simply jrhether the present agreement came 
within the terms of section 27 of the Contract Act, t.e., whether by the agreement 
any one war restrained from exercising a lawful profession, trade or business. 

[868] These owners of four ginning factories agreed to do business 
together for four years, charging Bs. 4^ per palla. The clause in the agreement, 
on which the Lower Appellate Court rel'ed as showing that the agreement came 
within the terms of section 27 of the Contract Act, is clause 5. It runs as 
follows:—"If it be thought that the rate should be lowered or increased, the 
owners of the abovementioned factories should reduce or raise the rate by 
unanimous consent." There was also a further clause providing a penalty for the 
enfoTcement of such agreement. It is not alleged that the object of the owners 
of the factories was to force up the rate for ginning, or that that was actually 
the result of the agreement. The apparent obj>.ct was to prevent competition 
among themselves, which might induce one or more of them to ask absurdly 
low rates in order to drive the others away. Such a competition would, in 
reality, be injurious to trade; the prjasent combination was for the advancement 
of tra.de. If oth?r factories were set up, or if the cotton traders took their 
cotton away to other existing factories, the four contracting owners would 
probably have found it to their advantage to lower the rate for ginning. If 
cotton became very scarce, they might have found it advisable to raise their rate. 

• 

As to whether a combination between traders or business men is or is not 
in reality " in restraint of trade," the answer must, of course, depend upon the 
facts of each particular case, and opinions will be found to differ, even though 
the facts nre admitted. Thus, to take the instance of the well knowrr facts, 
which I need not recapitulate, in the celebrated case of Mogul Steamship Co. v. 
MfiOrpgor, Omo and Co„ 91 Q. B. D., at p. 553, Lord COLERIDGB, who tried 
the case, said : “ It seems to me it war no more in restraint of trade, as that 
phrase is used for the purpose of avoiding contracts, than if two tailors in a 
village agreed to give their customers five per cent, on their hills at Christmas 
on condl'vion of their customers dealing with them, and with them only." In 
the Court of Appeal, Lord EshER, (23 Q B. D., at p. 610), took the contrary 
view, that " an agreement among two or more traders, who are not and 
do not intend to be partners, but where each is to ^arry on his trade 
according to his own will, except as regards r869] the agreed act, that 
agreed act being one to be done for the purpose of interfering, t.e., with 
intent to interfere with the trade of another, is a thing dono not in the due 
eourseof trade, and is, therefore, an act wrongful against that other trader, and 
is also wrongful against the right of the public to have free competition among 
traders." It will he noticed that the ’agreed act in the present case would 
not come within the terms used by the Master of the Bolls. Lord Bowen, * 
when dealing with the question as to the defendants’ conference or assneistion 
being illegal as being in restraint of trade ssid (p. 619): " If indeed it could be 
plainly proved chat the mere formation of 'confq,rences, ’' trusts ’ or ‘ assneia* 

tions ’ such as these were always necessarily injuriour to the public,.and if 

the evil of them were not %uffioieDtly dealt with by the common law rule, which 
held such agreements^ to be void...common law ought to di8oover..fstjme 
further remedy. ..Neither of these assumptions are. to my mind, at all evident." 
Fby, L. J., (pp. 696. 628), assumod for the sake of argument that such an 
agreemeut was in restraint of trade. 
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So, too, apparently did Lord Halsbury in the House of Lords, f(1892). 
Appeal Cases 85 , and Lord Watson, (id., p. 40), while Lord HaNNBN thought 
(id., p. 58) that it was in restraint of trade. * On the other hand, Lord MORRIS 
said (id., p. 50): " Was it in restraint of trade ? It was a voluntary oombiua* 
tion. It was noji to continue for any fixed period, nor was there any penalty 
attached to a breach of the engagement. The operation of attempting to 
ez( lade others from the trade might be, and was, in fact, beneficial to freighters. 
Whenever a monopoly was likely to arise, with a consequent rise of rates, 
competition would naturally arise." Lord FIELD went farther. He said (id., 
p. 57):—" I cannot say upon the evidence that the agreement in question was 
calculated to have or had any such result" (i.e. as being in restraint of trade). 
Lord BraMWELL hesitated, but was inclined to the opinion that the agreement 
was not in restraint of trade. He said (p. 45):—"The first position of the 
plaintiffs is that the agreement among the defendant is illegal as being in 

restraint of trade, and, therefore, against public policy and so illegal.No 

evidence is given in these public policy oases. Theliribunal is to say, as matter 
of law, that the thing (870J is against public policy, and void. How can the 
Judge do that without any evidence as to its effect and consequences ? If the 
shipping in this case was sufficient for the trade, a farther supply would have 
been waste. There are some people who think that the public is not concerned 
with this—people who would make a second'railway by the side of one existing, 
saying ‘ only the two companies will suffer,’ as though the wealth of the 
community was not made up of the wealth of the individuals who compose 
it. ] am by no means sure that the conference did not prevent a waste, and 
was not good for the public. Lord COLERIDGE thought it was—see his 

judgment.Let it be that each member hud tied his hands : let it be that 

that was in restraint of trade; I think upon the authority of Hilton v. jBekerslejf, 
6 E. & B., 47, and other oases, we should hold that the agreement was illegal, 
that is, not enforceable by law. I will assume, then, that it was, though 1 
am not quite sure.” 

1 am inclined to adopt the above language to the present case, and to say 
that 1 am not satisfied that the agreement in quf^stion was, as a fact, in restraint 
of trade—and further, to accura'iely quote the words of section 27 of the 
Contract Act, 1 am not satisfied that it was an agreement by which any one 
was restrained from exercising a lawful trade. 

The exceptions to the section do not enlarge the terms of the section. 
They apply to cases in which under certain specified circumstances a person 
agrees to be restrained from exercising a lawful profession, trade or business. 
In Hi/ton v. Eekersley, 6 E. & B., 47, certain persons agreed under certain 
circumstances, which would not come witiiin the exceptions to section 27 of 
the Contract Act, to be restrained from exercising their lawful business; they 
were under those circumstances to absolutely close their businesses. So, too, 
in the leading case of Madhub Chund^r v. Bajeoomar Doss, 14 Beng, L. B., 76, 
* the plaintiff agn ed not to carry on his business in a certain locality, and it was 
held that the words " restrained from exercising a lawful piofession, trade or 
business" are intended to apply to a restriction licfiited to some particular 
place. The principle of this ruling has not been extended. In OoTltslss, 
ESTi] Nephews and Go. v. Btcknauth, I. L. B., 8 Cal., 809, the plaintiffs 
stipulated that they would make no sales of goods of the same description as 
they ..were selling to defendant before a certain date, c It was contended that 
this was a stipulation in restraint of trade within the meaning of section 27 of 
the Contract Act; and the case just quoted Was relied on. Qarth, C. J., said: 
" This case was of a very peculiar character; ba)i assuming that ease to hava 
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been well decided, we thick it has no application to the present. The language 
of section 27 ie, no doubt, somewhat general and unsatisfactory; but 1 am 
dearly of opinion that it was nev&r intesded to prohibit such a, stipulation as 
that with which we are now dealing in contracts for the sale of goods." In 
The Brahmaputra Tea Company, Limited v. Beofth, 1. L. 11 Cd., 645, the 
stipulation, which was held to be void under section 27 of the Contract Act, 
was one by which a person was in express terms resttained from exercising a 
lawful profession,.trade or business for a term of years. In Mackeneie r. 
Striramiah, I. L. B., IS Mad., 472, a licensee for the manufacture of salt agreed 
that all salt manufactured by him should be sold to plaintiffs at a fixed price. 
Handlbt, J., said: “ Clause 12 (of'tbe agreement) does not, in my opinion, 
purport to restrain defendant from exercising his trade or business within the 
meaning of section 27 of the Contract Act. It is merely an agreement to sell 
all the salt he manufactures daring a certain period to plaintiffs au a certain 
price. No doubt a negative covenant not to sell to anybody else may be 
implied, but that is not such a restraint from exercising his trade or business 

as the section contemplates.I understand the section to aim at contracts 

by which a person precludes himself altogether, either for a limited time or 
over a limited area, from exercising his profession, trade or business." In Nur 
Alt Dubash v. Abdul AH, !• L. B., 19 Cal., 765, the stipulations in question 
came exactly vidtbio the terms fif'section 27. The High Court said: “Tbe 
effect of those articles was absolutely to restrain the plaintiff from carrying on 
tbe business of a dubash, and also to create a partial restraint upon his power 
to carry on the business of a stevedore. As to the first, nothing need be said; 
as to tbe second, the case of GoUins v. Loeke, 4 App. Ca., 674, shows (were 
[878] authority needed for the proposition) that tbe plaintiff's agreement ' to 
act only as ghat setang of the said five ships,’ and not to ‘ do any services to 
ships belonging to anybody else ’ (savq his old ships), was in partial restraint 
of trade in the strict legal meaning of the expression." It is equally clear that 
tbe words quoted above may well be said tc come within tbe express terms of 
section 27. In Collins v. Locke, the first clause in the agreement was a sti¬ 
pulation held to be bad ; it was one which restrained “ three of the four 
parties to the agreement from exercising their trade, without giving any profit 
or benefit to compensate for tbe restriction to either of the four, whilst the 
combination they have thus entered into is obviously detrimental to the public, 
by depriving the merchants of the power of employing any of these parties, 
who aro'probably tbe chief stevedores of the port, to load their ships, unless 
in each case they employ the one of the four to whom ^le ship, as between 
themselves, has been allotted, however great and well founded their objections 
may be to employ him " (p 688). In short, the contract in parties in express 
terms restrained themselves from exercising their lawful business. There can 
be no donbt that such a contract would fall within the terms of section 27 of 
*tbe Contract Act. The second clause of the agreement, which was held to be 
good, contained no terms by which any dne was restrained from exercising his 
lawful business. It provided that if either of the named firms should refuse to* 
allow the stevedoring of any ship to be done by the party entitled to it under the 
first clause, and should require one of the other parties to do»it, such paity so 
required should give an equivalent to tbe party who lost the stevedoring. 1 
Tenture to think that such an agreement would not he within the express terms 
of section 27. On the a|reeiueot as a whole the Jfidicial Committee remarked 
(p. 685): *‘Tbe objects which this agreement has in view are to parcel ou^tbe 
stevedoring business o) the port among the parties to it and so to prevent 
oompetition, at least among themselves, and also, it may be, to keep up the pnoe 
to to paid for the work. ^Their Lordships ate not prepared to say that itn 
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agroemeDt, having these objects, is invalid if carried into efifeot by proper 
means, that is by provisions reasonably necessary for the purpose, though the 
effect of them might be to [878] create a partial restraint upon the power of 
the parties to exercise their trade." 

It is apparently contended that because in the case quoted above .from 
14 B. L B., p. 76, Sir B. CoucH said that the words ‘ restrained from ezer> 
cising a lawful profession, trade or business, in section 27' ' do not mean an 
absolute restriction, and are intended to apply to a partial restriction, a 
restrietion limited to some particular place,’ therefore they are intended to 
apply to an agreement like the present one by which no one is directly 
restraiut'd from exercising a lawful profession, trade or busineds, because it 
may be that till outside competition came into play the price agreed upon by 
the parties would be kept up, and thus partially the parties would be restrained 
from doing business at a lower rate than what they agreed on. I can find no 
reported authority in the Indian Courts for putting such an extended meaning 
on the words of section 27 of the Contract Act. A partial restriction, a 
restriction limited to some particular locality, is different from a problematical 
restriction, which may or may not be the effect of the agreement, but which 
was not the object of the contracting parties. 

• 

I would not extend the meaning of section 27 beyond what the words 
primarily mean. There may be contracts which do not come within the 
terms of that section and its exceptions, and yet may be contracts " in partial 
restraint of trade,” and as such, contrary to public policy and so void (sections 23, 
24, Contract Act). Tliat is the corarndn-iaw doctrine by which restraints of 
trade, even though partial, are presumed to be bad, the presumption being 
rebuttable. It is for the Court to determine whether the contract he a fair and 
reasonable one or not, and the test appears to be whether it be prejudicial or 
not to the public interest, for it is on grounds of public policy alone that 
these contracts are supported or avoided. (Per PabKk, B., in Malian y . May, 
11 M. A W., 653 at p. 665.) But in the present case the argument was re* 
stricted to section 27, and it is unnecessary for me to pursue the subject further, 
because I am clearly of opinion that even if the agreement in' question, to 
have a uniform rate for ginning,'is void, that is, not enforceable by law, the 
present claim by plaintiff to [874] recover his share of the profits is clearly 
enforceable. It is true that in the case quoted above fiom 14 B. L. B. the 
Couit said : “ If the agreement on the part of the plaintiff is void, there is 
no consideration fqr the agreement on the part of the defendant to pay the 
money ; and the whole contract must be treated as one which cannot be 
enforced." But in liishop v. Kitehin, 38 L. .1.(Q. B ), 20, COCKBDBN, C. J., 
IjOSH, H and Hayes, JJ., said : " The agreement having been executed, 

and the plaintiff having submitted to the restraint, he is clearly entitled to 
recover the consideration due in respect of it.” There is a difference between 
an action brought to enforce the illegal restraint and an action brought to 
recover the consideration for the restraint. In Wallis v. Day, 2 M. and W., 
273. to the argument of counsel that the contract being an absolute one, 
binding the plaiutifi' not to carry on trade for his Whole life, not limited in 
.point either of time or place, was void as against public policy, and on the 
authority of all the cases. Lord Abimger, C. B., remarked (p. 276): “ Can you 
show any case, except where the prohibition was attempted to be enforced. 
I should require a strong authority to say, (althoughi the prohibition would 
not be binding as against the party himself,) that there being nothing enmsnal 
in the o.?ntraot, he should not have the benefit of it, where be has in fact 
performed it.” « 
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Assaming, however, that these diota are not applicable to oases under the 
Oontraot Act, it is olear, as pointjpd out by the learned Chief Justice, that the 
agredment in the present ease to ohargi Bs. .4-8-0 per palla is not the consi¬ 
deration for the agreement to divide the Bs. 2 profits. There is, therefore, no 
valid objection to plaintiff recovering what is clearly his due. 

I concur in reversing the decree of the lower Courts and awarding the claim. 

Decree reversed. 


MO^EB 

[ Bee also (1904) 99 Bom., 107 ; (1003J 0 Bom. L.B.. 93; (1919) 34 All., 587 ; StUM/1 v. 
Amalgtmattd Society of Carpent$rs, (1910) I K.B., .5060. A. ; (1898) 91 Bom., 103.1 


[876] APPELLATE CIVIL. 

The IGth August, IH97. 

Pbusbnt: 

Mr. Justice P.ahsons and Mr. Idsticb Banade. 

• • 

KBr8)i,n.(Original Defendant No. 1) Appellant 

versus 

Qanpatrara and another.(Original Plaintiffs) Bespoudents.* 

Oivtl Procedure Code (dot XIF cf 1882), Sec. 28H—Order passed in 
attachment proceedings not binding on judgment-debtor if riot a 
party—Order passed wiihoutSnvestigalion—Suit to set aside 
the order—Limitation Act (XV of 1877), Art. It. 

One Asha was in possossion of certain land as plaintiS's tenant and in his life-time 
mortgaged it with possession to the first dofeiulant. After Asha’s death, defendant No. 1 
obtained a money decree against Asha’s heirs and in execution attached the land. There- 
npon the plaintiff sought to raise the atta^mciit on the ground that A.sha was 
merely a tenant-al>will whose interest ceased at his death. Defendant No. 1 contended, on 
the other band, that Asha was a permanent tenant and that his interest, as such, had 
descended to his heirs and was liable to attachment. On the 20th February 1892, the Court 
ordered the attachment to bo removed without deciding the question raised by the parties which 
it held eould not be determined in such a proceeding. Defendant ffo, 1 did not bring any 
suit under section 283 of the 6ode of Civil Procedure (Act XIV of 1882) to set aside the 
order and eatabliah his right to the land. In 1894 the plaintiff filed the present suit against the 
first defendant and the heirs of Asha to recover possession of the land. The Subordinate 
* Judge passed a decree in his favour against the first defendant, holding that the order in the 
attachment proceedings was conclusive against the latter, no suit having been filed by him 
within a year under section 288 of the Oivil Procedure Code. He, however, refused to paea 
any decree against the heirs of Asha, inasmuch as they had not been parties to the attachment 
proceedings and, moreover,*wera not in possossion of tho land. On appeal, this decree was 
confirmed. The first defendant appealed to the High Coart. ^ 

BAd (reversing the decree of both the lower Courts) that the case must be remanded 
and tried on the merits. * 

By PARBONig, J., on ground that although the order in the attachment proeqpdinp 
had become oonclnsive as against the first defendant, it did not affect Asha’s heirs, who had 
not been parties to it. As against th^m, therefore, the plaintiff had to prove his title, and 

* Gtooond Appeal, No. 470 of 1897. 
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if be failed to do so he coald not reonver. The flnt defendant being in posBession might nt 
up this ius t 0 rti and might plead the title of the other defendants. 

[871] By BAMADE, J., on the grpnnd ftiat the order in the attachment ptooeedingi 
having been passed without ifivestigation of the question theta raised by the partieSt 
it did not beuome conohisive against the flrst«defendant notwithstanding his failore to bring 
a suit within twelve months to set it aside, and that he was not precluded from raising bis 
defenoc in the prosent suit. 

Second appeal from the decision of the First Class Subordinate Judge, A. P., 
of Broach. 

Suit to recover possession of land. The first defendant pleads that the 
land had been in the possession of one Asha; that he (defendant No. 1) held 
it as mortgagee of Asha; and that the plaintiff was not entitled to recover it 
without paying off the mortgage. 

Defendants Nos. 2 to 6 were Asha's beirs and did not defend the suit. 

It appeared that the land was originally in possession of Asha as the 
plaintiff’s tenant. Asha mortgaged it to the first defendant, who after Asha's 
death obtained a money-decree against his (Asha’s) heir (defendant No. 2) and 
in execution attached the land. The plaintiff intervened and sought to raise the 
attachment on the ground that the deceased Asha was his tenant-at-wili; that 
his tenancy had terminated at his death, and that no interest had devolved upon 
his heir liable to attachment. The first defendant contended that Asha was a 
permanent tenant and that, as such, he bad an interest which came to his heir 
and was liable to attachment. 

Asha’s beirs were not parties tc these attachment proceedings. 

The Subordinate Judge on the 20tb February 1892, made the following 
order raising the attachment;— 

“ Upon those admitted facts 1 am of opinion that the land under attachment should be 
released from it. The judgment-debtor’s possession and that of his representative in interest 
are admitted to be as tenants of the petitionees. Whether that possession was that of a 
permanent tenant and whether the deceased had a saleable interest in the land attached, ace 
mixed questions of fact and law, very intricate and oomplicated. They oannet be inquired 
into and decided in the miscellaneous pcodbeding. Under this view I order that the attached 
land shall be released from attachment.” 

The first defendant did not file any suit under section 283 [877] of the 
Oivil Procedure Code (Act XIV of 1882) to establish his right to the lauds. 

In 1894 the plaintiff filed the prosent suit against the first defendant 
and Asha’s heirs (defendants Nos. 2 to 6) to recover possession. 

The Subordinate Judge passed a decree against the first defendant, holding 
that the above order in the attachment proceedings was conclusive against 
the first defendant as between inm and the plaintiff, no suit having been brought 
under section 283 of the Civil Procedure Code. As against the other defendants, 
•he refused to pass any decree, inasmuch as they had not been parties to the 
attachment proceedings and were not in possession of the land. 

This decree nvas confirmed, on appeal, by the I'irst Class Subordinate 
Judge of Broach, A. P. 

Thereupon defendant No. 1 preferred a second appeal to the High Court. 

Manekahah Jehangirah'ah, for Appellant- , 

O’. B. Setalvad, for Bespondent. } , 

The following authorities were cited in. argument: -Bukahi Bom v. Sheo 
Pargaah Tewari, 1. L. B.. 1? Cal.. 453; Venkapa v. Ohlat^aapa, I. L. B., 
4 Bom , 21; Chandra Bhuaan v. Ram RcaUk, l,*h. B., 12 Cal.,,.108; BadH 
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Prasad v. Mtdiammad Ywttf, I. L. B.. 1 All., 381; Sardhari Lai v. Ambika 
Pershad, 1. L. B., 16 Cal., 521; Rkub Lai v. Ram Loehun, I, L. B., 17 
Gal..‘260: Kedar Nath v. Bakhdl Das,€. L..B., 15 Gal., 674. . 

Panons, J.:—Tbe plaiDtiffs brought thio abit in ejectment to recover 
poesessiou of a certain field. Survey No. 1243, with .nieane profits for three 
yean, alleging that it was their land,*let to their tenant Asha, and that on his 
death in 1888 (Samvat 1994) the lease determined and they became entitled 
to tbe possession* c.f the land. They sued the heirs and representatives of 
Aeha (defendants Nos. 2 to 6), and thd mortgagee of Asha (defendant No. 1). 

Defendant No. 1 alone appeared t nd contested the claim on the ground that 
Asha was not the tenant>at-will of the plaintiffs, £878] but a permanent tenant 
who had mortgaged to him his occupancy rights and placed him in possession. 

Tbe Judge of the Lower Appellate Court refused to enter on tbe merits of 
the case, as he was of opinion that the contention of the defendant No. 1 was 
•res judieata by reason of his omission to file a suit within a year of 
an order passed against him under section 280 of the Code of Civil Procedure. 
It appears that the defendant No. 1 had obtained a decree against .4Bha’s heirs 
for a debt due to him by Asha, and in execution of tbe decree ho attached this 
property. The plaintiffs objected to the attachment on the ground that .Asha 
had no attachable interest in the property, as he, when alive, only held the 
property as their tenant. The defendant asserted the permanent nature of 
Asha’s tenancy. The Subordinate Judge passed the following order :— 

“ Upon these admitted facts I am of opinion that the laud under attachment should be 
released from it. The judgment'debtor'a possoBsion and that of bis representative in 
interest are admitted to be as tenants of the petilioner. Whether that possession was as a 
permanent tenant and whether the deceased .bad a saleable interest in the land attached 
ate mixed questions of fact and law, very intricate and complicated. They cannot be 
enquired into and decided in the miscellaneous proceeding. Under this view I order that 
the attached land shall be released from attachment,” 

• 

It must, we think, be taken that this was an order passed under section 
280, releasing the property from attachment, though it did not decide the 
point at issue betweeu the parties. The defendant, therefore, was bound to 
bring a suit to establish the right he olaTmed within a year from the date of 
the order. (See Hardhari Lai v. Ambika i'ershad, 1. L. B., 15 Cal., 521; 
Khub Lai v. Ram Loehun, I, L. B., 17 Cal, 260.) 

The question is, what was the right that the defendant claimed. It was 
argued that it was merely tlie right to attach and sell the property in execution 
of bis money decree, and that ho far only tho order was binding upon him, and 
Bukahi Bam v. Hheo Pergash Tewari, 1. L. B., 12 Cal., 453, was cited in 
support of the argnment. It may be doubted if the argument is sound. The 
right tbe defendant claimed was the right to attach and sell Asha’s equity of 
[879] redemption of this property. He asserted that Asiia had this saleable 
interest, while the plaintiffs asserted that Asha being dead, no interest at all 
survived to his representatives or assigns. The Subordinate Judge decided in 
favour of tbe plaintiffs, leaving the defendant free to establish his case by a 
regular snit*. It would seem, therefore, that the first defendant not having 
brought the suit within the time allowed by law^, is bound by tbe order. , 

We do not, however, see how the order cp..: be binding upon the other 
defendants, who are t|)e heirs and renresentatfves of Asha. They were not 
parties to the proceedings in which tlie order was passed, and they were not 
bound to bring any suit to establish their title. (See Kedar Nath v. Bakhal 
DaSt I. L. B., 15 Cal., 674, in which this point is fully discussed.) They, 
thdrefora, in this suit are {res to set up the title of Asha and their own title as 
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his representativeB in bar of the plaintiffB* elaim to posBeBaion of the property, 
and the plaiotiffB, who sue in ejectment, are Ijound to prove their title as against 
them. If the .plainti£fs fail to.prov^ their title, or if, in other wordt, the 
defendants, who are the* representatives of Asha, prove that Asha was a 
permanent tenant^ then the. plaintiffs would not he entitled to the possession 
of the land. The decree in that case* should be in favour of the defendants 
Nos. 2 to 6. It has always been held that a person in possession can plead 
JUS tertii, and, therefore, in this case, the defendant No. l oan plead the title 
of the other defendants in support df his possession under a mortgage, the 
legality of which was never questioned .in the execution proceedings. We 
think, therefore, tnat the lower Courts were wrong in disposing of the ease on 
the preliminary point of res jvdioata and in not raising and disposing of an issue 
as to the title of the plaintiffs as against the defendants Nos. 2 to 6. We, there* 
fore, reverse the decrees of both the lower Courts, and remand the case to the 
Court of First Instance for trial on the merits. All costs to be costs in the cause, 

Ran&de, J. :—The chief point for consideration in this appeal is whether 
the order in the execution proceedings (Exhibit 6) had the effect of estopping 
the appellant from pleading the defence raised by him in this suit. Both the 
lower Courts have held [880] that as that order was passed against the 
appellant, and be took no steps to set it aside under s'ection 263, be was shut 
out from urging his present defence, as the order became conclusive after 
the statutory period laid down by article 11 of the second schedule of the 
Limitation Act had expired. 

The facts of the case are clearly set forth in the judgment of the Court of 
First Instance. The appellant obtained a money decree in 1891 against the 
heirs of deceased Asha Girdbar, and attached the lands in dispute as belonging 
to his judgment-debtor. The responde.nts thereupon made an application for 
the removal of the attachment, alleging that the judgment-debtor had no right, 
title, or interest in the ^und, but that be held it as respondents’ tenant, and 
that the land belonged to the respondents. The appellant answered that the 
land had been in the possession of his deceased judgment-debtor as a permanent 
tenant from time immemorial, and that the respondents bad only a right to 
receive Bs. 2 as rent. He further'stated that in a rent suit respondents’ right 
had been established in respect of this rent only, and that the land had hmn 
mortgaged to him (the appellant), and had been since in bis possession as 
mortgagee. The respondents, on the other hand, alleged in these miscellaneous 
proceedings that Asha was their tenant-at-will, and not a permanent tenant. 
On these pleadings,*the Subordinate Judge disposed of the application on 20th 
February 1892, saying that he “ was of opinion, upon these admitted facts, 
that the land under attachment should be released frpm it. The judgment- 
debtor’s possession, and that of his representative in interest, are admitted to. 
be as tenant of the petitioners (respondents in the present appeal). Whether 
that possession was as a permanent'tenant, and whether the deceased had a 
(Saleable interest in the land attached, are mixed questions of fact and law, very 
intricate and complicated, and cannot be inquired into and decided in a miscel¬ 
laneous proceeding.” The attachment was accordingly'removed. * No suit was 
filed by the appellant under section 283 to establish the right which he claimed 
to the property in dispute. The present suit was brought by the respondents 
to recover possession of the'land in dispute against the appellant and the heirs 
of Asfia, and the appellant pleaded that Asha’s interesttin the [881] land was 
th%t of a permanent tenant, and that he was a mortgagee of that interest. 

' ‘ Upon tliis statement of fsio^, both -the lower Courts have held that the 
appellant, was estopped from raising theke defences by reason of^tbe order re- 
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mofing the atliaohmenfa having become conclusive under the operation of section 
283. Beliance was chiefly placed qpon the rnlings in Bndri Prasad v. Muham¬ 
mad YUsuf, I. L. B.. I All., 331; and SardHari It/il v. Amhika Pershad, I. L. B., 
15 Oal., 521, in support of the view that the orddl* had a conclusive effect. 
We have now to see how far the pre8ent>case falls withiathe purview of 
these rulings. 

In the case be(ore their Lordships of the Privy Council, the application 
was made by the wife and sons of the judgment-debtor to the effect that as 
they were not parties to the decree, their interests in the family property were 
not liable to he sold, and that only the light, title and interest of the judgment- 
debtor should be sold. The Court thereupon ordered that the property should 
be released from attachment as it was ancestral property, and that only the 
right, title and interest of the judgment-debtor should be sold. More than 
twelve months after this order was made, tlie attaching creditor brought a 
regular suit in which he sought for a declaration ohat the debt was binding upon 
the judgment-debtor’s sons. It was held by both the original and appellate 
Courts in India that the suit was barred under article 11, and their Lordships 
of the Privy Council upheld this decree. The contention before their Lordships 
was that the order releasing the nttachment was passed on a defective investiga¬ 
tion, and that the^misoeiraneous proceeding should have determined the precise 
extent of the shares of the judgment-debtor and of his sons. Lord Hobhodse, 
in delivering the judgment of the Priv^' Council, observed, with reference to this 
contention, that the Code did not prescribe the extent to which the investiga¬ 
tion should go, and that this would depend upon the circumstances of each case. 
It seems to me that the ruling furnishes no guidance in deciding a case like the 
present, where the Subordinate Judge expressly states in his order that he did 
not inquire into the question of the nature of Asha’s interest in [888] the laud, 
and the question of possession and mortgage raised by the appellant^ As 
regards the Allahabad case, the judgment shows cUarly that the order was 
passed upon investigation, and on a oousideration of the oral and written 
evidence adduced on both sides. It, therefore, furnishes no help in deciding a 
case in which Ahere was admittedly no investigation. 

Where there has been no investigation in the attachment proceedings, it 
has been l.eld by all the High Courts that the order passed in such proceedings 
had not a conclusive effect, and that article 11 of the Limitation Act (XV of 
1877} did not apply to such casus. In the Allah.tbad Full Bench case noted 
above, the judgment of Pearson, J., shows the grounds on which that case was 
distinguished from a p«‘evious decision which suggested the reference. In this 
last case, it was observed that* there had been no adjudication on the point of 
possession, and that, therefore, the order did not operate as res judicata. There 
are numerous decisions more directly in point, and which clearly show that 
when the order is passed without investigation, it has no conclusive effect. The 
wording of section 27S clearly requires the Court to proceed to investigate the 
claim or objection. It is only when the application is unnecessarily delayed 
that there is J;o be no investigation. Under section 279, evidence has to be 
adduce*^ by both sides, and under sections 280, 282 the CcurPhas to be satis¬ 
fied, one way or the other, on the point of right or possession. Investigation* 
is thus obligatory, however summary may bo the nat ure of the proceedings. In 
a case decided by the North-West Provinces High Court, it was laid down that 
the Jndge was abound to inquire aud determine the question of possession as 
between claimant and judgment-debtor— Bhola Dut v. Shah Ahmed, 3 Agra, 
.397. Whore aigain attachment was released without investigation, it was held 
that it bed no effect in •the way of estoppel on failure to bring a suit 
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within a year to set it aside— Sltusumat Ramran v. l^eit Bam, 6*N.'W. P., 
185. In this ease the.order was very sitnilar to the one in the present ease. 
The Jadge bad stated that as 'the registered sale^deeds were of long 
standing, the matter oabnot be settled without a oivil suit. It is not proper 
[888] at present, that the sale should bo carried out.” In aCaloutta oase.it wm 
held that where the Court refused to entertain an application or to crdw the 
stay of a sale, because the application was made too late, article 11 of the Ldmita* 
tion Act, or rather the equivalent provision of the last clause of section 246 of 
Act VIII of 1859, had no applioatibn — .Sped Mahomed v. Kanhya Lai, 2 Cal. 
W. B., 263. This Calcutta ruling was followed by this Court in Venkapa v. 
Chenbasapa, I. L. B., 4 Bom ,21, and by the Madras High Court in Venkatanaru 
V. Akkamma, 3 Mad. H. C. Hep., 139. In Bask Behari v. Budden Chunder, 12 
Cal. L. B., 550, the order was to the effect that " To enter into evidence would 
lead to an adjudication * of complicated questions of fact, which it would 
not be at all easy and convenient to try summarily.” It was held that such 
an order did not become conclusive by reason of failure to bring a suit within 
one year to set it aside. It is true this ruling referred to an order under section 
335, and not section 283, but it has been held in Minguel Antone v. Waman 
Lakshman, P.J., for 1889, p. 17, that the rulings under section 283 must equally 
apply to those under section 335. In Bhikha v. Sakarlal, I. L. B., 5 Bom., 
440, the order stated that as applicant did not want to proceed further, no 
investigation was made, and it was held that article 11 did not apply. In 
such oases there was, in fact, no order under sections 280 or 282, and as 
there war no investigation, there was no estoppel. Similarly in Ghandfa 
Bhusan v. Ram Kanth, I. L. K„ 12 Cal., 108, it was ruled under section 281 
that it is only when an order is made after investigation that it operates 
as estoppel. Wnon an application* was rejected because the boundaries did 
not agree, and it was not likely that applicant would suffer by reason of 
the 'salet it was held that the limitation of one year did not apply. Of 
course it is otherwise'when the claimant gives no evidence, or insufficient 
evidence, or is absent. In these cases the order operates as though it were 
passed after investigation—Itipoora &oonduree v. Ijjutoonninaa Khatoon, 24 
Cal. W. B., 411; Qooroo Does ^oy v. S^ona Monee, 20 Osl.' W. B., 345 ; 
Sreemunto Rajrah v. Bynd Tajooddeen, 21 Cal. W. B., 409 

[SH] From a review of all these authorities, it is clear that the order in 
this case expressly avoided deciding the question of Asha’s rights and appellant's 
mortgage, and as fiuch it must be lield to have been passed without investiga* 
tion, and appellant’s failure to bring a suit within twelve months did not preclude 
him from raising his defence in the present suit.* 

There is an additional reason for coming to the same finding in the present 
suit. The respondent-plaintiffs have joined the heirs of the deceased Asharam 
as parties to this suit. They were not parties to the miscellaneous apidication, 
and they cannot be shutout from raising the defence that they have permanent 
rights in the land. The point, that the judgment-debtor cannot be regarded as 
being necessarily a party in attachment proceedings under sections 278,288, has 
been settled by a long course of rulings of the several High Courts— Bkivapa v. 
> Dod Nagoya, I. L. B., 11 Horn., 114; Ajibal Narcuinha v. ShirekoU Timapa, 
I. L.B., 17 Bom., 629; Sedar Nath v. Rakhal Das.l. L. B., 15 Cal., 674; 
Mfinnu Lai v. Harsukh Das, I. L. B., 3 All., 233. * •> 

For all these reasons, I am of opinion that both i>he lower Courts were in 
eripr in holding that the appellant was precluded in this case from urging Ms 
ddance in the present suit. Ha has clearly aright to fsquire the Courts to 
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fkdjudieato upon febe nature and extent of Asha’s interest and his own mortgage. 
We rererse the decrees of both the jOourts below. 

• • Deeree-reversed. 


MOTBB.. 

fin (1910) P.B., 2e; (1910) P.L.B., 69, Art* 11 was applied. See alao (1908) IIO.C., 180.] 
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APPELLAIB CIVIL. 


The 19th August, 1897. 

Present: 

Mr. Justice Parsons and Mr. Justice Banaoe. 

Chudasama Naudhabhai and others.(Original Defendants) Appellants 

versus 

Naran Tribhovan and others.(Original Plaintiffs) Bespondents." 

TeUuhdar OujaftU Talukdars' Aet'iBom. Act VI of 1688,) Sec. 31, Cl. i—Sale 
in exeeutton of a decree - Sale of talukdari estate—Sanation of Government, 

A talnkdar mortgaged his talukdari pstato in 1883, i.e., prior to the paaaing of ths 
Gujarat Talukdam Act (Bombay Act VI of* 1888). In 1B9S the mort>f8BB)gagee sued 
on hie mortgage and, without having the sanclion df the Governor in Council, obtained an 
order in the Dintriot Court for the sale of the mortgaged property, that Court bolding that 
the provisions of section 31, clause 2, of Bombay Act VI of 1888 did not apply to the case 
of a mortgage efilected prior to the passing of the Act. On appeal to the High Court, ^ 

Held, reversing the order of the District Court, that clauRe,2 of section 31 of Bombay 
Act VI of 1888 applied to the case and that a sale in execution of a decree was such an 
alienation as came within the terms of the section and required the previous sanction of the 
Governor in Couacil. The Court, however, directed the District Judge to give the plaintiffs a 
reasonable time for the production of the sanction, $nd ordered that in ease they produced 
it, the ordor for sale should be affirmed, otherwise the plaintiff’s application for sale should 
be dismissed. 

Nagar Pragji v. Jivabhai, I.L.R.,’l9 Bom., 80, and Dnshi Fulehand v. Mnlek Dajiraj, 
1. L. B., 20 Bom., 566, referred to and explained. ^ 

Appeal from the decision of G. MoGorkell, District Judge of Ahmedabad. 

On 4tb October 1883, one Puthabhar, a talukdar of Dhandhuka, mort¬ 
gaged his talukdari estate (by san mortgage) to the plaintiff for Bs. 7,500. 

' On the 25th March 1889, Bombay Act VI of 1886 (the Gujarat Talukdars’ 
Act) came into force. That Act contains^the following provision :— 

** Section 31, clause (2).—No alienation of a talukdar's estate, or of Any portion thereof, 
or of any share or interest therein, made after this Act oomes into force, shall be velid, 
unless such alienation is made with the previous sanction of the Qovernos in Council, which' 
sanction shall not be given except upon the condition that the entire responsibility for the, 
portion of the jama and of the village expenses and police charges due in respect of tire 
alienated area, shall thenceforward vest in the alienee and net in the talukdar.” 

In 1893 tih£wplaiDti$ brought this suit to recover Bs. 5,000, being the 
amount of instalments due under the mortgage together with interest up to 
date of suit, by sale of the mortgaged property. 

j otmi. 
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The District Judge of Abinedabad, who tried the ease, held that under the 
above section be could not pass any decree against the mortgaged property, as 
it was a talukdari estate. Hey therefore, passed a decree on 3rd February 
1894, directing the amount [886] claimed to be recovered from the private 
property of the talukdar other than the property mortgaged. 

In appeal, the High Court in October 1695, following the ruling in Doahi 
Fulehand v. Malek Dajiraj, amended the decree of the District Judge by direct* 
ing that if the judgment-debtors failed to pay the decretal amount within six 
months from the date of the decree, the decree-holder might apply for an order 
absolute for sale of the mortgaged property, F. J., 1895, p. 428. 

The judgment-debtors having made default, the decree-holder presented a 
darkhast (No. 48 of 1896) stating that Bs. 11,666-13-1 were due to him under 
the decree and praying for the sale of the mortgaged property and for payment 
of that amount out of the proceeds. 

The District Judge raised the following issue:— 

"Can the estate of a talukdar, having regard to the provisions of seotion 31 of Bombay 
Aot VI of 1888, be sold in execution of a decree obtained subsequently to that Act oomlng 
into force, in respect of an incumbrance created on the estate prior to the date of that Aot 
coming into force, without the sanction ot the Governor in Council," 

The District Judge found this issue in the affirmative, and directed the 
mortgaged property to be sold in execution of the decree. 

Against this decision the judgment-debtors appealed to the High Court. 

Lang, Advooate-Qeneral, (with Bao Bahadur Vasudev J. Kirtikar) for 
the Appellants. 

N. V. Ookhale, for the Bespondents. 

The following authorities were referred to in argument;— Kalian v. Pathu- 
bhai,-l. L. B., 17 Bom., 289 ; Nagar Pragji v. Jtvabhai, 1. L. B., 19 Bom., 80; 
Doahi Fulehand v. Malsk Dajiraj, I. L. B., 20 Bom., 565; :ihah KaUdaa v. 
Chndasama Nadhabhai, P. J., 1895, i*. 428. 

Ranade, J.:—There is no doubt au apparent conflict between the ruling in 
Nagar Pragji v. Jivabhat, 1. L. 19 Bom., 80, and the remark made in 
[887] the judgment in Doshi Fulehand v. Malek Uajiraj, 1. L. B., 20 Bom., 565, 
in which a doubt is expressed as to the correctness of the extension given in 
Nagar v. Jtvabhai to the principle laid down in Kalian v. Pathubhai, I. L. B., 
17 Bom., 289. In this last case, it was ruled that when the incumbrancer had 
obtained a decree {or the sale of mortgaged property prior to 25th March 1889, 
on which day Bombay Aot Yl of 1888 came into force, the prohibition under 
clause 2 of section 31 of that Aot did not apply,'and the decree was capable of 
execution as before the Act, The facts are not fully reported in Nagar Pragji 
v. Jimbhai, but as the decree in that case was passed in August 1889, within 
a few months after the Act came into force, the suit was presumably instituted 
before the prohibition became operative. This circumstance assimilatos the 
ease to the class of cases referred to in Kalian v. Pathubhai. 

There is i}o particular reason to distinguish oases in which a decree has 
been obtained from those in which proceedings bad been presumably instituted 
> before the Aot came into force. In Doolubdaaa v. Bamloll, 5 Moore I. A., 109, 
their Lordships of the Privy Gounoil had to consider how far retrospective effeot 
ooul^ be given to the provisions of an Aot of 184B, which declared that " all 
agibeements by way of wager shall be null and void,” and it Was held that this 
prohibition did not affect the validity of existing contracts, at ail events not 
those oontraots on which actions had already been brought before the new Aot 
came into force. The test suggested in Moon v. DUrden, 2 Exoh. Whioh if 
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a ruling on the English Act against wagers, vie., the use of the word ‘ shall’ in 
that Aoti, applies equally to section 31 of Act VI of 1888. The principles.of 
the odnstruotion of statutes in this oohnection were very clearly stated in 
O. Lee Morris v. Sambamurthi, 6 Mad. H. C Bep., 1*22, where it was observed 
that the general principle is that rights already atjquired shftlJ not bo affected 
by the retrospection of a new Act, and 'that the law regulating the acquisition 
of rights is the law as it stood when the facts out of which the right springs 
occurred. Of course, this is only a presumption, and if the intention to give 
retrospective effect can be clearly gathered from the provisions [888} of the new 
Act, such intention must prevail for reai;ons such as those referred to in Shivram 
V. Kondiha, I. L. B., H Bom., 340. These principles appear to me to cover the 
decision in yagar Pragji v. Jivahhai, I. L. B., 19 Bom., 80, sod as one of the 
Judges who decided that case, I see no reason to think that the extension 
thereby given to the principle of the ruling in Kalian v. Paihubhai, I. L. B., 17 
Bom., 289, was not correct. It was on this account that the same .fudges who 
decided Nagar v. Jtvabhai, when they were called upon to decide the case report¬ 
ed in Shah Kahdasv. Ohudasamayadhabhai,!:. I. for 1895, p.428,followed the 
more cautious procedure suggested in Doshi Fukhand v. Malek Dajtraj, 1. L. B., 
20 Bom., 565. In Shah Kalidas v. Chudasamx Nadhabhat as the incombrance 
was of a date prior to the Act, bi^jblie suit was instituted long after the Act 
came into force, S decree was passed for the amount due, but its enforcement 
by sale of the propei«ty was made subject to the provisions of section 89 of the 
Transfer of Property Act, which would, it was observed, make it possible for 
the creditor to obtain the sanction of Government before the sale actually took 
place. This direction was in accordance with the course suggested in Doshi 
Fulehand v. Malek Dajirnj, I. L. B., 20 l^om., 565. It will he thus seen that 

there is really no conflict between the several rulings of this Court noted above. 

• 

I would follow the course laid down in Shah Kalidas v. Ghudasama Nhdha' 
hhai, P. J. for 1895, p. 428, in the present case, and vary the order of the 
District Judge by directing that time may he allowed to the decree-holder to 
produce the sanction required by section 31. clause 2, and only after he 
produces such* sanction steps should be takeQ to execute the decree. 

Pai'ROns, J.:—As my learned colleague distinguishes the case of Nagar 
Pragji V. Jtvabhai, 1. L. E., 19 Bom., 80, from the case of Doshi Fulohand v. 
Malek Dajiraj, I. L. B., 20 Bom., 565, ou tho ground that in the former the suit 
bad been instituted prior to the coming into force of the Gujarat Taiukdars* 
Act, 1888, tho necessity to refer this case to a Full Bench pointed out in the 
latter decision does not exist. * 11 ) this case, of which a prior stage is reported in 
Shah Kalidas v. Chvda-{JdS%1sama Nadhabhai, P. J., 1895, p. 428, the Act 
came into force long before the suit was filed and, therefore, under section 31 
(2) there can be no alienation of the estatic or any portion thereof without the 
previous sauetion of the Governor in Council. A sale in execution of a decree 
is such an alienation as comes within the terms cf this aectic^n (see Kalian v. < 
Paihubhai, I. L. R., 17 Bom.. 289). 

We must, therefore, reverse the order of the District .fudge and direct 
that he give the plaintiffs such time as shall to hkn seem reasonable for the* 
production, by them, of the sanction of the Governor in Council; in case they 
produce the same, be oaa then affirm his present order, otherwise be must 
dismiss their darkhast* Wo leave him to dispose of the costs ineunred 
throughout. 

Order reversed. 
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The 26th August, 1897. 

Present; 

Mr. .Tusticb Parsons and Mr. Justice B.4N4DE. 


Jn re Motiram.* 


Criminal Procedure Code {Act X of IHH2), Sec. 24S—Compounding offences — 
Mischief—Mischief done to the private property of a village Mahar. 

Tbe accused was charged with mischief tor causing damage to crops which were the 
private property of a village Mahar. The Magistrate refused to allow the offence to be 
compounded, on the ground that the damage was done to a village Mahar and, therefore, 
could not be treated as damage affecting only a private person,, as Mahars had duties 
to perform in connection with the village. 

Eetd that the offence was compoundable under section SiS of tbe Code of Criminal Pro¬ 
cedure (Act X of 1883), as the damage was caused to a private person and not to the 
public. The fact that the complainant was a village Mahar would not make his personal 
property the property of the public, or even of the Mthar community generally. 

AppIiJICATION under section 435 of the Code of Criminal Procedure (Act X of 
1882). 

The complainant‘was a vatandar Mahar of the village of Gartad in 
Khandesfa. 

[890] The accused was the revenue patel of the village. He was charged 
with causing damage to the coinp’iainant's property by rooting up the hedge of 
his threshing floor, and letting in cattle, which consumed a portion of the crops. 

At the hearing of the case before the Second Class Magistrate a rajinama 
was filed, expressing the willingness of the parties to compound tbe case. 

The Magistrate refused to allow the ofifence to be compounded, on the 
ground that the damage was done to a village Mahar with a view to driving 
him out of the village, and, as such, could hardly be treated as affecting only 
a private person, as Mahars had duties to perform in connection with the village. 

Tbe Magistrate convicted the accused of mischief under section 427 of tbe 
Indian Penal Code and sentenced him to suffer rigorous imprisonment for one 
month and pay a fine of Bs. 50. 

This conviction and sentence was confirmed, on appeal, by tbe Ma gi s trate 
of the First Cla|s, Khandesh. . . 

The accused thereupon applied to the High Court under its revisional 
Jurisdiction to set aside the conviction and sentence. 

O. K. Deshmukh, for .Accused. 

Jiao Bahadur Vasudev J. Kirtikar, Government .Pleader, for tbe Crown. 

ParaonB, J. : 7 -The Magistrate refused to allow'' the otfence to be oom- 
pounded, because “ th e damage was done to's village Mahar and, therefore, could 

* Griminal Applicaiion tor Beviiion, Ko. 194 of 18$7. 
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not be trea^ as damage affeotiog only a private person, as Mabara ba% e. duties 
to perform in oonneotion with the village." Section 345 the Criminal Pro* 
oedore Code says that “mischief, tvhen the only loss or damage caused .is loss 
or damage to a private person, may be compounded* by the person to whom 
the loss or damage was caused." These vtords evjdeotly ref^r to the definition 
of mischief in section 426 of the Penal* Code, under which the loss or damage 
may be caused eitber,to the puplic or to any person. They thus declare that 
when the loss or damage is caused to the public, the offence cannot be com¬ 
pounded, but that it can when the loss or damage is caused to any person. In 
the present ease, the damage was caused to harvested [891] crops, which were 
the private property of the complainant. It was, therefore, a loss or damage 
caused to a private person and not to the public. The fact that the complainant 
was a village Mahar would not make his personal property the property of the 
public or even of the Mahar community generally. The Magistrate ought, 
therefore, to have entertained the application of the complainant to compound 
the case. We reverse the conviction and sentence, and remand the case to 
the trying Magistrate with instructions that hs should admit the application, 
and, if be finds that the complainant is desirous of oompouuding the offence, 
act accordingly. 


( 22 Bom. 8911 

APPELLATE’ CIVIL. 

.. 1 . 1 

The 7th September. Iti97. 

PRiiSENT: * 

Mb. Jusxicf PARr>0Ns and Mr. Justice Kanade. 

Hiralal and another.(Original Plaintiffs) Appellants 

versus 

Bai Asi and anotbor.(Original Defendants) Bespondonts.' 

Letters latent, 24! and 25 Vici., C. 104, Cl. IS — Appeal from, an order of a 
Single Judge of the High Court in the exercise of {hv Couit's 
revisional or extraordinary jurisdiction — Appeal. 

Mo appaal lies under clause 16 oi the Letters Patent from an order of a single Judge o 
ibe High Court dismissing an application for the t-zercise of the Court's extraerdinary-or 
revisional jurisdiction. ^ 

The Letters Patent provide for an appeal only from a judgment passed in the original 
or appellate jurisdiction of the High Court. 

Appeal under Cluase 15 of the Letters Patent, 1865, from an order of 
Mr. Justice Candy. 

The plaintiffs sued in the Court of Small Cause at Broach to recover* 
Bb. 75 on a bond executed by Bai Asi for herself and as guardian of her minor 
son Isaji Salema^n. • * . 

The Couit decried the claim against Bai Asi alone, holding that she fiad 

BO authority to bind her minor son.’ _^ 

* Appeal Vo, 89 of 1897 uuder the Letters Patent 
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The plaintiffs thereupon applied to the High Court under section S5 of 
the Provincial Small Causa Courts Act (IX of 1887) for the exercise of its 
revisional jurisdiction by calling foi} the rhcord of the case and allowing the 
claim against the minor also. 

[8923 The application came on forbearing before Mr. Justice Candy^ who 
dismissed it. 

Against this order of dismissal, plaintiffs preferred an appeal under clause 
15 of the Letters Patent. 

K. M. Jhaverit for the Appellants. 

Parsons, J. :—This is an appeal from the order of Candy, J., dismissing 
an application for the exercise of this Court’s extraordinary jurisdiction by 
calling for the record of a case from the Small Cause Court of Broach under 
section 25 of the Provincial Small Cause Courts Act, 1887. The point is 
whether under clause 15 of the Letters Patent an appeal lies from bis order. 

That clause gives a right of appeal from the judgment of one Judge of the 
High Court or of one Judge of any Division Court pursuant of section 13 of 
the said recited Act. Section 13 of the Act provides for the exercise of the 
original and appellate jurisdiction vested in the High Court. It does not deal 
with the revisional or extraordinary jurisdiction wiiicth is vested in the Court 
by section 15 of the Act and by various AUts of the Legislature of this country. 
If we were to bold that there was an appeal from the order of a single Judge 
refusing to call for a civil case, we should equally have to hold that there was 
an appeal from an order calling for a case or calling for a return, or from any 
other act done in the performance of revisional or extraordinary jurisdiction. 
It seems to us that the Letters Parent provide for an appeal only from a judg¬ 
ment passed in the original and appellate jurisdiction of this Court. As the 
order in question does not fall within that description, there is no appeal 
therefrom. We dismiss the appeal. 

Kanade, J. :—I concur. This application was made under section 25, 
Provincial Small Cause Courts Act, and prayed for the exercise of the revisional 
jurisdiction of this Court. That section by its very wording confers only a 
discretionary power, and if a Ju^ge of this Court, exercising that discretion, 
declines to issue a rule nisi, I do not think that any order passed by 
him can be appealed against as a judgment or order passed by a single Judge 
within the scope of section 1.5 of the Letters Patent. [898J That section 
obviously refers, in the first place, to the judgments passed in civil suits in the 
exercise of the original civil jurisdiction of the Court. It also refers to the 
orders passed by a single Judge disposing of the original aud appellate work of 
this Court under rules made under section 13 of’the Act relating to this Court. 

The order passed in this application falls under neither category. It is 
not a judgment, and it does not come within the scope of the work disposed of 
by a single Judge in accordance with rules framed under section 13. It is, 
moreover, as observed above, a discretional jurisdiction, and, therefore, no 
appeal lies from such an order under paragraph 15 of the Letters Patent. There 
has been no precedent before where any such appeal was allowed, and we 
must, therefore* dismiss this appeal. 

' , Appeal dismissed. 


NOTES. 

. f In (1905) 88 All., 133 this was followed ; but it was held Jn (1914) A9 M.L.J., 13 F,fi., 
(Madras Letters Patent); (191,4) 41 0^., ^ (Calcutta liJ*.) that the order of a sini^e Judge 
made under sec. 115, C.P.C., 1908, was appealahlctj . 
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rSIBom. 8B8] 

APPELLATE CIVIL. 

. • - 

The 13th ■'^eptembef, 1897. 

Present: 

Sir 0 E. Farban, Kt., Chief Justice, ai^u Mr. JufoiCB Candy. 

Kantbappa Baddi.(Original Plaintiff) Appellant 

vertus 

Sheshappa and another.(Original Defendants) Beapondents.'* 

Limitation Act {XV of 1877), Sch. 11, Art. 139—Landlord and tenant — Lease — 
Tenant ooerholdtng on expiration of lease—Mature of holding—Tenant 
by sufferance—Adverse possession — Limitation. 

Semble —Under article 1301 Schedule 11, of the L.mitatinn Act (XV of 1877) lime begins 
to run against a landlord when the porioil of a dzod lease expires, when there is no evidence 
from which a fresh tenancy can be inferred, and not at soaic indeterminate date after that period. 

Where a tenant holds over after the expiration of his lease without further agreement, 
such bolding over, though by English law styled a tenancy by sufferance, is wrongful. Slight 
evidence, however, will to change his position into that of a tonaiit-at-will. 

Second appeal from L. Crump, Assistant Judge of Dbarwar. 

Suit for possession. This suit was bled in 1893. The defendants pleaded 
{inter alia) that the plaintiff’s claim was barred by limitation. 

[89t] The house in question h^d originally belonged to the defendants’ 
father Gurlingapa. In 1871 he sold it 4iO one Shivamurtaya, but retained 
possession as Shivamurtaya’s tenant. On 16th February 1873, he passed a 
rent-note to Shivamurtaya under which he was to liold the property for a 
year as tenant to Shivamurtaya and then give up possession. 

The material part of the rent-note was as follows:—“ The housd within 
these boundaries is let to me by you for (my) residence. I have made an 
agreement of rent Bs. 6 per year. 1 will remain for one year, pay the rent of 
Bs. 6, and at the end of one year from this date make over your house to you. 
To this effect I have duly given this rent-iiote to you.” 

It did not appear that Gurlingapa had vacated the house at the end of 
the year, in accordance with the rent-note. The only fact proved at the 
hearing with reference to possession was that the defendants (bis sons) had 
been in physical possession of the house for fifteen years prior to suit. 

Shivamurtaya, however, in J 890 sold the bouse to thesplaintiff and in 1893, 
as above stated, the plaintif)' brought this suit for possession. 

The lower Court held that the possession by the defendants and their 
father Gurlingapa had been adverse to the plaintiff and his vendor and that 
‘the suit was barred by limitation. In his judgment the Judge said :— 

“ The evidence for the defendants clearly shows that the defendants have been in physical 
possession of these two houses for home fifteen years. 

• • • • • • V • ••• • 


“ As soon AS the year’s tenancy elapsed, the possession of thedefendants’ father wm ipso 
facto inconsistent with the subsistonco of his landlord's title, as he had agreed to vacate at 
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the end of the ymr ; nor is it shown that his tenancj was nnewed. This is not a ease of 
mete non-paymont of rent, as would have been the oase had the lease been'oontinoed until 
within twelve years of the filing of the suit r ■ • As soon as theygar jEor 

whioh the lease was to run terminated,* the possession of the defendants’ father oeased to be 
consistent with the ownership of the plaintiff’s vendor.” 

The plaintiii appealed. * The question was whether on the expit«ti6a of 
the year 1873, for whioh the above rOnt-note was given, the possession 
became adverse under article 139 of the [89S] Limitation .Act (XV of 1877), 
or, as stated in the judgment, whethei a tenancy is determined upon the 
expiration of a lease for a defined period. 

Sitanath G. Ajinkya for the Appellant (Plaintiff). 

Narayan V. Qokhale for the Baspondoots (Defendants). 

The following authorities were referred to:— Oangabai v. Kalapa, 1. L. B., 
9 Bom., 419; liungo Lull v. Abdool Ouffoor, I.L.B., 4 Gal., 314; AdimuUm, v. 
Pir Eavuthan, 1. L. B., 8 Mad., 434 ; Sayaji v. Omaii, 3 Bom. H. C. Bap., 27 
(A. G. J.) ; Alima v. Kutti, I. L. B., 14 Mad., 96 ; Faki Abdulla v. Babafi, 
1. L. B., 14 Bom., 453; Dharm Singh v. Hur Pershad, I. L. B., 12 Oal., 38; 
Woodfali on Landlord and Tenant, p. 715. 

Farran, C. J.: —This appeal raises a question which, having regard to 
the state of the authorities, is one of difficulty. ' 

On the 26th August 1871, the fatlier of the defendants by Exhibit 48 sold 
the two houses in suit and some lands to one Shivamnrtaya. On the 13th 
September 1878, Shivamurtaya mortgaged, and snbseqnently on the 38th 
August 1890, sold the whole property to,the plaintiff. 

The plaintiff filed the present suit in 1893 to eject the defendants from the 
two houses. As to one house, both the lower Courts rejected the plaintiff’s claim 
as being time-barred, and no question now remains as to that house. As to it 
we dealt with the arguments of the learned pleader for the appellant without 
calling upon the other side. As regards, however, the tiled hoa.^e, it is con' 
tended that the plaintiff's claim is not time-barred, in as much as the defendants* 
father Gurnlingapa in 1870 and 1873 passed rent-notes to Shivamurtaya in 
respect of it. The former document, which was in the same terms as Exhibit 
50, we need not farther allude to, as it necessarily ceased to have any operation 
when the later rent-note (Exhibit 50) was exeent^. This latter bears date the 
16th of February 1873, and omitting reoitals ; runs thus :—“ My private tiled 
house is situate in the village of Kallapur; the boundaries thereof are * 

The house within these boundaries is let to me by you for [896J (my) 
residence. I have made an agreement of rent of Bs. 6 per year. I will remain for 
one year, pay the rent of Bs. 6, and at the end of cne year from this date make 
oyer your liouso to you. To this effect I have duly given this rent-note'toyou.’ 

The plaintiff put in ev’denoe a further alleged rent-note said to have been, 
passed to him by the defendants after the plaintiff’s purchase in respect of this 
tiled house as well as of the other house. Both the Lower Courts have regarded 
ct as unproved. The learned pleader for the appellant has contended that weought 
to reject that finding and hold that the document is established, because the 
Judges in the lowf.r Courts have not specifically noted that the stamp upon it 
purports to have been issued to the plaintiff and the defendants. We are not 
at liberty thus to set aside a finding of fact, or to assume that the lower Courts 
did not consider this circumstance. If the plaintiff intended, wfien he purohas* 
ed tbe.houses, to prepare and put forward a false rent-note |8 having been 
passed to him by the defendants, he would doubtless represent to the stamp 
officer that the defendants joined him ip purChasingithB stamp. The argument, 
if we were at Uberiy to pbiyilder it^, is. of little valu^ 
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Except that the eyidenoe shows that the defendants have been in physical 
occupation of the two houses for sonio fifteen years, and that the above rent- 
note? were passed by the defendants’ father,to Sbivamurtayyfi there appears 
to have been no farther fact as to the possession of the house proved in the 
case. The Subordinate Judge held the suit in respect of the tiled house to be 
in time. The Assistant Judge held ^e possession of it by the defendants’ 
father and the defendants to have been adverse, and dismissed the suit. " As 
soon as the year for which the lease was to run terminated, tbe possession of 
the defendants’ father ceased ” (he says) “ to he consistent with the ownership 
of the plaintiff’s vendor.” We have t|c consider whether that view is correct. 

Article 139 of the Limitation Act presoribes the period of twelve years " by 
a landlord to recover possession from a tenant " from tbe time " when tbe 
tenancy is determined. ” The question is whether tho tenancy is determined 
upon the expiration of a lease for a defined period. The Madras High 
Court in ddtmtt-[897]2am v. Ptr Bavutkan,l.'L.B.., 8 Mad., 425. has held that a 
lessee holding over after the expiration of his haso is a tenant on sufferance and 
that such tenancy continues until it is determined l)y some act upon either 
side, and that it lies upon the person resisting the land-lord’s claim for posses¬ 
sion on the ground of lipaitation to show that the tenancy is determined. The 
oases of Dadohe^v. Krishna, I. 7 Bom., 34, and Tatia v. Cadashiv, I. L. 
B., 7 Bom., 40, do not shed any light upon this question, as in the former ease 
the defendant held possession under an indeterminate agreement and the latter 
was the ease of a yearly tenant. The ease of Bamchandra v. Sadashiv, I. L. B.. 
11 Bom., 422, was that of one mortgagor redeeming for tbe common benefit, 
it is presumed, of himself and his oo-mortgagors. That also does not assist us. 
Gangabai v. Kalapa, 1. L. B., 9 Bom., 419, was again the case of a yearly 
lease. There ap))ear8 to be no Bombay decision upon the construction of 
article 139 as applied to a lease for a fixed period. All that the Bombay cases 
decide is that non-payment of runt by a tenant does ijot of itself extinguish the 
relation between him and his landlord. In Rungo Lall v. Abdool Quffoor, 
1. L. B., 4 Cal., 314, the tenancy was an annual one and the law as to non¬ 
payment of *reot was laid down in it in tho same terms as in the Bombay 
rulings. The passage at p. 417 of the jBdgment in Modho v. Tehait Bam 
Chunder. I. L. E., 9 Cal., 411,—beginning “ We think it is clear”—is rather 
opposed to tbe Madras decision we have referred to, as it treats for the purpose 
of article, 139 the expiration of a lease for a fixed time and tbe termination of 
tenancy as synonymous. 

• 

We are inclined to think that the termination of the period of a fixed lease, 
whers nothing further occurs, is the time from which limitation begins to run 
against the landlord within the meaning of article 139 of the Limitation Act. 
.The law laid down in section 111 of the Transfer of Property Act is this: " A 

lease of immoveable property determines by efflux of the time limited thereby.” 
To constitute the creation of a fresh relation of landlord and tenant between 
tbe parties, section 116 assumes that there must be an assdnt by the landlord* 
to tbe tenantp continuing in nossession evidenced by his acceptance of rent or 
in some [8983 other way. It must be borne in mind that under English law 
the possession of a tenant holding over after the expiration of a lease for« 
’fixed period without the assent of his landlord, though such holding over was 
styled a " tenancy by su^erance ” was wrongful. * “ A tenant by sufferance is 
he who enters hy lawfitl demise or title and afterwards wrongfully oontinqes in 
^ssession * so any one who oontinues in possession after a partienlar 
^tate is ended without agreement!” Com. Dig. Tit Estates—Tenant by suffer- 
anoe. Similarly on the determination of a tenancy by will a tenancy by 
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Bofleranoe arises —Barry v. G^ooiman. 2 M. and W.. 768. The difference between 
a tenant at will aud a tenant on safferadoe is this: the former is^always in by 
right, bat the latter holds over b,y wrong — \^oodfairg Landlord and Tenant, 
p. 242, Ed. 1889. A tenant by sufferaooe is liable to be sned in ejectment witbont 
notice or demand—-Sarry v. Goodman (supra). There is no substantial differ* 
ence between his position and that of a trespasser as he is sometimes so styled: 
see Boe v. Ward, 1H. Bl.. 96. Slight evidence will, as the above case of Barry 
V. Goodman shows, suffice to change the position of a tenant by sufferance into 
that of a tenant at will, as receipt of refnt will change it into an annual tenancy ; 
but in the absence of such evidence the original tenancy having determined, the 
tenant holding over occupies the position of a trespasser. Renee we think 
that under article 139 of the Limitation Act time begins to run against a land¬ 
lord when the period of a fixed lease expires, when there is no evidence from 
which a fresh tenancy can be inferred, and not at some indeterminate date after 
that period. This is the view taken by Mr. Starling in his useful edition of 
the Limitation Act. See page 281, edition of 1895. It is not necessary for us, 
however, actually to decide the point in this appeal, as the highest at which 
the appellant’s case was rested was that the defendants’ father became a tenant 
by sufferance after the expiration of the lease of 1873. This relation between 
the parties, even according to the Madras decision, ceaised upon his death, and 
the defendants since then have been holding adversely to the plaintiff. We 
confirm the decree with costs. 

Decree confirmed. 


I The tenant's popseRBion donn not become adverse until the expiration of the term, (1902) 
26 Mad., 607 ; but/row that time, limitation begins to run, notwithetanding that the hold¬ 
ing over m»y be described as a tenancy by Hufierance, unless there is a new leaBO, either 
express or implied, relating thereto : —(1900) 24 Bom., 504; (1903) H Bom. L.R , 956 ; (1907) 
31 Mad: 163; (19 9) 31 All. 514 ; (1907) 7 P.L.J. 615 ; (1910) 37 Cal. 674 ; (1909) 6 N.L.R. 96.1 


[899] ORIGINAL CIVIL. 


The i4th July, 1898. 
Present : 

Mr. Justice Ttabji. 


Perosha Cursetji Parakh.Plaintiff 

versus 

Manekji Dossabhoy Watcha.'. Defendant.* 


Contract—Wagering contract—Contract Act (IX of 1872), See. 30 — Bombay . 
Act HI of 1866—Broker -Suit by, for differences paid in respect 
• of contracts made by him for defendant. 

Act Ill of 1865 (Bombay) is still in force and has not been repealed by the Gontraot Aot 
(IX of 1872). « 

f Dayabhai v. Lakhtntehand, 1.^ L. B., 9 Bom., 358, followed. 

As between the original parties a promissory note whioh has for its consideration a debt dof 
on a wagering contract is void aiKd, therefore, not binding in the hands of the original payee. 
Ovids V. Uarrisen, 10 Exch. 572, distinguished. • ^ 

tu order to constitute a wagering oontraot neither party should intend to perform the 
oontraet itself, but only to pay the difiorenoes. In'order to ascertain the real intentions of 

• Suit Bo. 61 of 1898. » 
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A 

the parties the Ooartumaet look at all the eurruunding oiroumstances and will even go behind 
a written provincn of the oontraot to judge for itself whether such provision wan inserted 
merely for the purpose of concealing the real nafhre of the transaction. 

Tod V. Lakhmidoi, 1.1*. R., 16 Bom., 441 ; Eshoor v. Vonkatambba, I. L. B., 17 Mad., 
480, and Univorsal Stock Exehanne v. Straekan, Ci896) Ap.*Ca., 166, referred to. 

The defendant employed the plaintiS frcnn time to time as a broker to purchase Govern¬ 
ment paper and shares of the Manekji Petit Spinning and Weaving Company. The plaintiS 
did so to the extent of many lakhs of rupeeg. No delivery was given or taken, but the 
diSerences only between the oontraot price and the price at the date of settlement ithe Vaida 
day in each month) were paid or received* by the defendant. The plaintiS now sued the 
defendant on two promissory notes given to thu plaintiS by the defendant in respect of diSer- 
ences due by biro in respect of the contracts thus made on his behalf. The defendant 
pleaded that bo was not liable, the contracts being wagering oentraots. 11 appeared from 
the evidence that the practice in the bazar, (which was followed in this case), was for brokers to 
enter into such co:\traotB in their own name and not to disclose the principals. The brokers 
became liable to give or take delivery. The defendant stated that be did not know the persons 
to whom the plaintiS sold or from whom he purchased. 

[900] Held fl| on the evidence, that the defendant authorized thu plaintiS as his broker 
to oontraot on his behalf, but in the plaintiS’s own name, on the understanding that the 
defendant would indemnify the plaintiS and pay him brokerage in respect of the tr<inaa(;tioiis 
entered into by him on behalf or for benefit of defendant. Accordingly the plaintiS did enter 
into contracts in his own name with third parties. The defendant was not directly a patty 
to them, nor did his name appear anywhere in the contracts themselves. 

{ii) That the plaintiS was entitled to rcsover from the defendant the losses which be 
paid te third parties in respect of the contr-iots made by the plaintiS on the defendant’s 
behalf and that such losses were a valid considcratimi j>ro tantp for the notes sued upon No 
doubt, so far as the defundant wis cinuern.ii^ all the contracts wore inorely wagering or 
gambling transactions, but there wa.s no ovidonou to show that, so far as the third«parlios 
weio cuncerned, they were otherwise than genuine. The plaintijf wa.s not, as between himself 
and the defendant, the principal in the transactions. Be was merely the broker with a 
persmiiil liability to the third parties. There wis nothing to show Ibnl as between himself 
and the third parties the oontr.uits were not perfectly genuine. The nun-dcliverv and pay¬ 
ment of diSerencos on hand was a matter of subseqSent arrangement. If he was liable to 
be called onon to receive or make actual delivery, then, in the absence of any express agree¬ 
ment to the contrary, a similar liability rested on the defendant himself, whatever might have 
been the defendant’s own intentions. As the oontraots between the plaintiff and the third 
parties were not void, so the contracts between the defendant and the plaintiff to indemnify 
the plaintiff in respect of these contracts were also valid. 

The more fact that the plaintiff, knowing {the defondant's position and means, must 
have inferred that he did not mean or intend to perform the oontracts in specie, was not, 
per ao, without more, suffioient to render the contracts invalid and not binding on the 
defendant. The inference of the plaintiff would not be, per se, a binding .igrooment. 

Suit to recover from the defendant the sum of Ba. 6,852-6-1 due on two 
promissory notes payable on demand, one dated 21st Dedbmber 1897, for ' 
Bs. 5|788, and the other dated dOth December 1897, for Bs. 1,000. The 
residue of the*sum olaimhd, vie., Bs. 64-6-1, was for interest. • 

The suit was filed as a summary suit under Qhapter XXXIX of the Civik 
Procedure Code (Act XIV of 1882). The defendaiit filed an affidavit setting 
forth fais defence, and obtained leave to defend, f^is affidavit was taken as a 

• • 

written statement. • * 

His defence was that the plaintiff acted as his broker in buying and selling 
Qoverninent paper and shares of the Manekji Petit Spinning and Weaving 
Company; tlyit the oontradls made on his [901] behalf were mere wagering 


10 non. 144 


1145 



I.L.R. 22 Bom. 902 ' perosha cubsetji pabaeh v. 

oontraots, and that it was never intended that either the Government paper or 
the shires should be actually delivered, but merely that thedififerencea in price 
should be paid or reoeived, in fact, that there was an express agreement to that 
effect between them, and that the notes sued on were given by him to the 
plaintiff for money due in respect of such differences. He stated that the 
aggregate amount of dealings which resulted in the debt sued for, amounted to 
over nine lakhs oi rupees. He pleaded further that there was no consideration 
for the promissory notes. 

The issues raised at the hearing were the following:— 

(1) Whether there was any valid eonsiderntfon for the two promissory notes ? 

(2; Whether the promissory note for Bs. 5,728 was passed to the plaintiff lor the amount 
of diffeteiioes elaimcd by the plaintiff in respect of wagering contracts and interest 7 

(3) Whether the note for Bs. 1,000 was passed to the plaintiff in substitution of another 
note for the same amount dated 21st December 1697 ? 

(4) Whether the note of 2l8t December 1897, was passed by the defendant for the 
amount of difierences claimed by the plaintiff in respect of wagering contracts and interest ? 

(5) Whether the plaintiff is entitled to recover the amount claimed or any part thereof ? 

Riveit-Carnao (with Lang, Advocate-Genoral), for Plaintiff: —He cited 

section 30 of Contract Act flX of 1872); Bombay Act III of 1865; Dayabhaiv. 
Lakhmiehand, 1. L. B., 9 Bom., 358 at p. 362; Quids v Harrison, 10 Exoh., 572; 
Tod V, Lakkmidas, I. L. B,, 16 Bom., 441; Thacker v. Hardy, 4 Q. B. D., 685. 

Lowndes (with Maepherson), for Defendant:—He cited Trikam v. Lala 
Amirehand, 8 Bom. H. C. Bep., 131 (A. C. J.) ; Eshoor v. Venkatasubba Bau, 
1. L. B., 17 Mad., 480; I. L. B., 18 Ma^., 306; Anupchand v. Champsi Uger- 
chand, I. L. B., 12 Bom., 585 ; Tatam v. Reeve, (1893) 1Q. B., 44 ; Universal 
Stock Exchange v. Strachan, (1896) Ap. Ca., 166. 

Tyabji, J. :— This suit was originally filed as a summary suit to recover 
the sums of Bs. 5,788 and Bs, 1,000 and inferest upon two promissory notes 
dated, respectively, the 2l8t and 30tb [902] December 1897. Leave was, 
however, granted to the defendant to defend the suit, which was accordingly 
heard before me as an ordinary long cause. As the points involved were of 
some importance, not only to the«' parties themselves, but to the public io 
general, 1 thought it right to take time to consider my judgment. 

The principal defence is that the two notes in question (Exhibits A and B) 
were given for wagering contracts, and are, therefore, void under section SO of 
the Indian Contract Act (IX of 1872) and under Bombay Act III of 1866. 
The onus lay clearly upon the defendant, and evidence was first lad on his 
behalf. 

A preliminary point was taken by Mr. Bivett-Camao on behaH of the 
plaintiff that Bombay Act III of 1866 was no longer in force and must be taken 
to have been repealed by implioation,^in as much as it forms part of Act XXI 
of 1848, which is expressly repealed by the Indian Contract Act, This oonten* 
tioD, however, seems to me to be untenable, as the contrary has been expressly 
ruled by BiBDWOOD and Weddebbubm, JJ., in Dayabhai v. Ijdkhmichand, 
I. L. B., 9 Bom.', 362. 

It was also contended for the plaintiff, on the authority of Quids v. Harri’ 
son, 10 Ex., 672, that the promissory notes having been admittedly passed by 
the defendant, the Court ought not to go behind them and enquire whether Mie 
oonsi^eration for the notes was the loss sustained by the defendants in respect 
of wagering oontraots. That was, howevei; a suit by the endorsee and not by 
the original holder of the bill of exchange, and it has been expressly decided by 

Wbbtbopp, 0. J., and Gtbbs, J., in T^kam v. Lula Amirehand, 8 Bom. H. C, 

1 ., 
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Bep'., 131, that as between the original parties, a promissory note which has 
for its consideration a debt due on a wagering oontruot is void and, therefore, not 
binding in the hands of the original payee. 

The main question, therefore, is whether the consideration for the two 
notes in question was the loss sustained by the defendants in*respeot of wager¬ 
ing contracts. Now I take it to be well [908] established by a long series of 
authoritative decisions that in order to constitute a wagering contract neither 
party sbould intend to perform the contract itself, but only to pay the differ¬ 
ences— Tod V. Lakhmidas, I. L. R., 16* Bom., 441; Eshoor v. Venkatatubba, 

I. L. R., 17 Mad., 480:1. L. B., IB Mad., 306. In order to ascertain the real in¬ 
tentions of the parties the Court must look at all the surrounding circumstances 
and would even go beliind a written provision of the contract to judge for it¬ 
self whether such provision was inserted merely for the purpose of concealing 
the real nature of the transaction— Univursal Stock Exchange, Limited v. 
Straehan, (1896) Ap. Ca., 166. 

Now the facts of the present case may shortly be summed up as follows:— 
The defendant is a comparatively young man who inherited property worth 
about Bs. 3,000 on the death of bis father in 1889. He seems to have become 
acquainted with the plf^intiff, who is a confirmed stock broker, in 1893-94 
according to th» plaintiff and ii> *1895 according to the defendant. It is 
proved to my satisfaction that he sold some miscellaneous shares through the 
plaintiff in ^ptember and October 1^94. In 1895, 1896 and 1897, however, 
the defendant launched into an enormous number of speculative contracts both 
in Government paper and in shares of the Manekji Petit Spinning and Weav¬ 
ing Company, Limited, to the exteut of many lakhs of rupees. The magnitude 
of these trausaotions, in all of which the plaintiff was the broker, and the fact 
that the defendant did not in any singlq case take or give delivery of a single 
sorap of Government paper, or of a single share, coupled with the fact tliat no 
written demand was ever made upon the defendant (pr the performance of a 
single one of his numerous contracts, but that on the contrarydifferences 
only" were received or paid, proves to mv mind conclusively that, as far as the 
defendant is oenoerned, he had no intention of performing a single contract which 
was entered into through the plaintiff. So Tar as the defendant is oonoerned, 
therefore all these contracts were merely wagering or gambling transactions. 

The next question is, whether the other party to the contracts also enter¬ 
ed into such contracts with no intention of receiving [904] or giving delivery, 
but simply with the intention of receiving or paying differences;—in other 
words, was their intention the same or differenti from tiiat of the defendant / 
Now in this connection it is material, in the first place, to ascertain exactly 
who " the other party" .to the oontracta was so far as the defendanii is conoer- 
ped. In one sense it was the plaintiff, in another sense the parties with whom 
the plaintiff', acting as broker for the defendant, made the contraots. The 
position of the plaintiff in this case was peculiar. He is a stock broker. He 
acted as such for the defendant and received his brokerage in*respect of every ' 
oontraot mad^by him for the defendant. The course of dealing between the 
parties is described by th*e defendant as follows. He says: * 

" After I commenced to deal i:t Government paper through plaiutifi, whenever I wanted* 
Government paper I used to instruct plaintiff to go and buy at che market rate. Sometimes 
plaintiff used to communicate ^e result through Ardeshar UotmaBji Major. Sometimes by 
latter, and aometin^es by tol^phono, that ho h vd bought. Aftcrw-ards I made a note iq^my 
memo, booh according to what plaintiff told me. When I wanted to koU the notes purchased 
through plaintiff, I used to tell plaintift directly or through Ardesbar. 1 did not give him 
the w iartnit rate, but used to tell him to sell at the basar rates. Plaintiff used to inform me. 
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•ither by letter or througb Ardeshar, that ho had sold. This was always done befoife the 
Fak2a day. 1 did not know to whom tho plaintiff sold the notes or from whom he purchased 
them. I simply knew tho plaintiff a^d 1 had to pay to or receive from him. Whether he 
had to pay to or receive from dthers, 1 cannot say. The course of dealing through plaintiff 
in blanekji Petit shares was the Aame.” t. 

The acoottot given by the plaintiff ia substantially the same. He says:— 

“ It is true that defendant gave me orders to purchase at the bazar rate or at the rate 
wbioh.ho liked. I bad entered into contracts in the bazar to purchase, and after entering 
into the transactions 1 informed defendant that 1 had done so. In thehase of sales, a similar 
practice was foBowod. This was the way the business was conducted both in the ease of 
Qovernment paper and Manekji Petit shares. When I bought Qovernment papers for the 
defendant 1 entered into a contract in my own name in the bazar. Snob contracts were 
entered into with the broker of tho party selling.” 

The broker Jefcha Indrajit describes the general practice in the bazar as 
follows:— 

[808] “ The practice is when the broker gets an order to buy or sell Government paper 
he enters into the contract in his own name. By so doing be becomes liable to take or give 
delivery. The broker looks to his customer to guarantee him against such liability. It is 
the practiue in the market not to disoloeo the names of the principals. Tbe same practice 
is followed in tho case of Manekji Petit and othpr^shares.” > * 

Now in this case no less than twenty-eight written contracts for Govern¬ 
ment paper (ExhibitD) and no less than seventy-eight contracts for Manekji Petit 
shares were produced. All these ooutracts are with tbe plaintiff on tbe one hand 
and with some other party on the other hand. Tbe defendant is not directly 
a party to them, nor does his naVne appear anywhere in tbe contracts them¬ 
selves. Having regard, therefore, to<the evidence before me and to the general 
practice in the bazar and the course of dealing adopted by the parties to the suit, 
1 must hold that the defendant autl^orizod the plaintiff, as the defendant’s 
broker, to make the contracts iu the bazar on defendant’s behalf, but in plaint¬ 
iff’s own name, on the understanding that the defendant would indemnify tbe 
plaintiff and would pay him brokerage in respect of the transactions entered 
into by the plaintiff' on behalf or for the benefit of the defendant/- 

Now there is no evidence before me to show that the transactions thus 
entered into by tbe plaintiff' on behalf of tbe defendant were otherwise than 
genuine, so far as tbe third parties were concerned. There is nothing from 
which 1 can gather that such third parties did not, at the time they entered 
into the contracts, intend to receive or give delivery. The contracts on the 
face of them are regular, formal contraots in the usual form for the sale or 
purchase of Government paper and shares. They are made with different 
parties at different times and for different amounts. Under these oiroumstanoes 
if the contest had been between the plaintiff and tbe defendant on the 
one hand and these third parties on the other hand, I could not, upon the 
evidence before me, hold that the transactions were gambling oontraots so far 
as these third parties are concerned. They knew nothing about the defendant 
or his means or his intentions. They merely made tbe coptracts in the 
ordinary course of business through a recognised broker and they were engaged 
• to enforce them. If, therefore, this bad been a suit by those third parties 
against the plaintiff [906], or against the defendant, a decree must neoessarily 
have gone in their favour upon the principles so luoi 41 y explained by our present 
Gbjef Justice in Tod v. Ldkkmtdas, I. L. B., 16 Bom.„'.441. , 

Does it, then, make a difference th^t this suit is filed not by the third 
parties but by the plaintiff for tbe losses in respect of those contracts ? 1 have 
already said that, in my opinion, the plaintiff was not, as between himself and 
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the defendant, the prinoipal in the transactions. H6 was merely the broker 
with a personal liability to the third parties. There is nothing to show that, 
as between himself and the third pasties, (he oontraots were not perfectly 
genuine. It is true that he admits that except ih one or two cases he never 
made or received actual deliveries under the contracts and that he almost 
always settled them by paying the differences. But that was a matter for sub¬ 
sequent arrangement. If, then, be was liable to be called upon to receive or 
make actual delivery, it seams to me that, in the absence of any express agree¬ 
ment to the contrary, a similar liability rested on the defendant himself, 
whatever might have been thedefetuJant’s own intentions. I must hold, there¬ 
fore, that as the contracts between the plaintiff and the third parties were not 
void, so the contract between the defendant and the plaintiff' to indemnify the 
plaintiff in respect of these contracts must also be bold to be valid. 

But it is alleged by the defendant that there was an express arrangement 
between him and the plaintiff that the plaintiff should only enter into autta con¬ 
tracts for the defendant, and that the defend, nt should only be called upon to 
pay or receive differences to or for the plaintiff, whatever might be the nature 
of the plaintiff’s own liability to third parties. 1 do not think that this 
express agreement ha§ been established by the defendant. It is true that 
there is nothiiig inherently impiobable in it, and that it is not inconsistent 
with the main facts proved in the case. It is, however, an agreement which 
can he easily invented and set up for the purpose of getting rid of one’s legal 
liability. Moreover, the evidence in support of it is not only not satisfactory, 
but inconsistent. The defendant swears that that agreement was made 
at his house near the Grant Boad Station in 1895. His witness, Ardeshar 
Framji Major, however, contradicts liimwnd [9073 swears that the agreement 
was made in the “ Friendly Union CJub” in Church Gate Street, Fort. This 
seems to me ouch a glaring discrepancy as to throw doubt upon the defendant’s 
story. Moreovor, the defendant swears that he di^ not know the plaintiff 
before 1895 aiall. and that ho was introduced to him for the first time in that 
vear hy Ardesiiar when the agreement v\aH made; and he denied all knowledge 
of having sedd shares through the plaintiff in 1893-94. J Imve, however, no 
hesitation in . accepting the plaintifif’s cviflence on this point and I think it 
proved 'ibat he knew the plaintiff' hefore 1895 and that the defendant did at 
least sell through the plaintiff in October 1894, the two shares in David Mills 
Company, Limited, as proved by the transfers (Exhibit P). I, therefore, look 
upon the express agreement of 1895 as a myth. No other ox])ress agreement 
at any other time or place is set up. * 

It is true, as I have already said hefore, that, so far as the defendant is 
personally ooDcernedi he entered into these contracts as merely gambling 
. transactions. It is more than probable that the plaintiff could guess the defend¬ 
ant’s real intentions. He must have known the defendant’s position and means. 
He could have had no difficulty in thinkutg or inferring that the defendant did 
not mean or intend to perform the contracts tnapeeie. His'aucounts and his* 
course of dealing with the defendant are consistent with the supposition, on 
plaintiff’s part, that the defendant only meant to pay or rCbeive differences. 
But I oanuot hold that such supposition or inference on the plaintiff's part i», 
per ae, without more, equal to a binding agreement. The consent on his part 
was wanting. It statedeboth to pay and receive the differences. The plaintiff 
acquiesced in settling Qie contracts in tbai way. But there is nothing to 
that be never possessed the right to call for the actual performance of the 
contractu if at any time be chose‘to do so. In other words, it has not been 
shown that these speculative contracts were also wagering contracts. 
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I have aooordingly Qome to the oomclaeion that the plaintiff ie entitled to 
recover from the defendant the losses which he paid to third parties in respeot 
of the contracts made by the plaintiff ^n the defendant’s behalf and that •snoh 
losses form a valid consideration pro tanio for the notes now sued upon. 

[908] It is not necessary for me*to disonss, in detail, the evidence relating 
to the adjustment of the accounts between the parties and the execution by the 
defendant of the two original notes for Bs. 5,788 (Exhibit A) and Bs. 1,000 
(Exhibit 4). 1 accept, in the main, the evidence of the plaintiff and his witness 
Nowroji Darasha Beporter upon this point. I think that the loans of Bs. 
300 plus 150 plus 40 and interest at 0 annas per cent, per mensem formed 
a portion of the consideration for the two notes. The difference on this point 
is far more consistent with the actual facts and figures than the evidence of 
the defendant himself. As to the execution of the substituted note (Exhibit 
B), it is immaterial to inquire into the motives of the plaintiff for taking it in 
lieu of the original note (Exhibit 4). It may be that he thought, as the defendant 
suggests, that it would be safer for him to substitute a different date so as to 
dissociate it from the adjustment of the 21st December 1897, in respeot of the 
contracts in question. As, however, in my opinion, the original note (Exhibit 
4) was not void for want of a valid consideration, so equally the note now sued 
upon (Exhibit B), which was taken in substitution for'it, is also valid. 

1 accordingly hold that there was full and valid consideration for both the 
notes, and that the plaintiff is entitled to recover the amounts due upon them. 

I now proceed to record my findings upon the issues;— 

(1) In the affirmative ai^d for the pfaintiff. 

(2) In the negative and for the plaintiff. 

(3) In the affirmative. 

(4) In the negative and for the plaintiff. 

(5) In the affirmative; and I pass a decree for the plaintiff for Bs. 6,788 
with interest at 8 per cent, per annum upon Bs. 5,788 from the 21st December 
1897, and upon Bs, 1,000 from the 30th Ddoembsr 1897, till this day and costs. 
Further interest on judgment at six per cent, per annum till payrAent. 

Attorneys for the Plaintiff:—Messrs. Jehangir and Seervai. 

Attoineys for the Defendant:—Messrs. Arduir, Eormoiji and Dinaha. 

H0TB8. 

(Bee likewise the dejisions in 38 (1901) 23 All., 160; (1911) 33 All., S19 (ooDnmsaioo). 
As regards the efleot of the Bombay Act, 1865, see also (1903) 5 Bom. L. B., 503 ; 769 ; (189) 
24 Bom., 327 ; (1899) 1 Bom. L. B., 363.} 
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[909] O BIGINAL CIVIL. * 

The mh my, ms. . 

PBBSKNT: 

Mr. Justice Sibaohbt. 


Hirjibhai Oanetji Bhaadupwala..Plaintiff 

vmltt 

Barjorji Sorabji Ashbnrner and others.Defendants.^ 


Parsit—Inteatate auceesaion among Paraia—Parai Sueoeaaion dot {XXI of 
ISS6), b’eo, 7, Seh. II, Cl. 2 — Conatrvotion —A/«tt of kin. 

Une JSrbai, a Fani widow, died intestate and without issue, hei lather, mother, three 
brothers and two siatera having predeceased her. Two of her brothers and one sister had 
left ohildren, Borne of these children had also predeceased her, leaving children (grand¬ 
nephews and nieces of Jetbai). Two of this last mentioned class had also predeceased her 
leaving ohildren (great-grand-nephews and nieces of Jerbai). 

BM, that Jerbfti’8 property should, (pAhe first instance, be divided into throe shares, t.e., 
one tor each of the two predeceased brothers who left children, and one for the predeceased 
sister who left a child. Each brother’s share to be two-fifths and the sister's one-fifth. 
These shares to bo sub-divided among the descendants of the two brothers and the sister 
respectively, no descendant being entitled to ^are concurrently with his or her ancestor and, 
on each division and sub-division, each male takingidcuble the share of each female standing 
in the same degree of propinquity. ^ 

In article 2 of the second schedule of the Farsi Succession Act (XXI of 1665) the gift to 
lineal descendants is substitutional in the sonde that they take nothing if the head of their 
branch of the family is living, whereas if he is dead, they stand in his place and t*ake the 
share which he would have taken. In distributing an estaid*, therefore, " among brothers 
and sisters and the lineal descendants of such of them as have predeceased the intestate," the 
primary division must be par atirpea. If there are surviving brothers and lineal descendants 
of a predeceased brother, then each surviving brothec will take equal shares with the lineal 
descendantn collectively. If all the brothers are dead, then the share which each would have 
taken, had he survived, will be taken by his lineal descendants. If in cither case the 
predeceased was a sister, her lineal descendants will take her half-share only. 

In both sections 6 and 7 of the Farsi Succession Act the words " next-of-km ” and 
“relatives” are synonymous, and are collective names for the persona mentioned in the first 
and second sohedules respectively. , 

ORIOINATINO summons (under tale 82 of the High Court Buies) taken out 
by the plaintiff in order to asoertaiu the mode in which the estate of an iotes- 
t'ate Parsi should be distributed, having regard to the provisions of the Parsi 
Intestate Succession Act. • 

[910] One Jerbai, a Parsi widow, died intestate and firithout issue, in • 
April 1897, le%ving considerable property. Her father and mother, and brothers 
and sisters, were all dead*. She left, her surviving, a number«of nephews and 
nieces (children of her predeceased brothers Sorabji and Cursetji). Other, 
nephews and nieoeg^ad predeceased her, leaving children (•.«., grand-nephews 
and grand-nieces of Jerbaj}. and some also of these 'grand-nephews and grand¬ 
nieces had died in Jerba^’s life-time and had left ohildren. There were*thu8 
three generations of claimants to the estate, vie., nephews and nieces, grand¬ 
nephews and nieces, and great-grand-nephews and nieces. 

Bait No. 101 of 1898, 
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The aanexed table saffioiently eliows the family. Those who are stated 
to be dead therein had died in the life-time of^Jerbai. 


Socabji Oui^tji Naqroji Jertyti intestate Misherbai Oarsetbai (dead) 
(dead) (dead) (dead). (died 1897). (dead). | 

I Cooverbai (dead) 

i II' Bhioaiji. 

Rustomji (dead) six other sons, two daughters. 

one daughter. 


Burjorji. Ratanbai (dead) Manekbai (dead) Dinbai (dead) 

I I i 

2 sons. I -- 

I I i 

I Framji. J)adabhai (dead) 


5 Hons. Awabai (dead) 4 other daughters. | | 

I 5 sons. one daughter, 

one daughter. . ^ * 

Jerbai's eldest brother Sorabji had left a son Burjori and three daughters. 
viz., Batanbai, Manekbai and Dinbai. The daughters predeceased Jerbai, but 
all of them left children, and two of them (Manekbai and Dinbai) both children 
and grand-children. 

flerbai's second brother Curset]i left a large family of children. One of his 
sons (Bustomji) had predeceased Jerbai. but had left a daughter. 

Jerbai’s sister Cnrsetbai left a daughter who predeceased Jerbai. but had 
left a daughter Bhicaiji. 

Thus it appeared that some of Jerbai’s nephews and nieces survived her and 
some had already died. Those who had died had t»H] left children (both sons 
and daughters); and two nieces (Manekbai and Dinbai) had left both children 
and grand-children. , 

The plaint was filed in March 1898, by Hirjibhai, who was one of the neph¬ 
ews of Jerbai (son of her brother Cursetii) and the administrator of her estate. 

The second paragraph of the plaint stated the names of the surviving 
nephews (seven in number) and nieces (two in number) of the deceased 
Jerbai, being the cBildren of her two brothers Sorabji and Gursetji. 

The third paragraph stated that others of hef nephews and nieces had died 
in her life-time, leaving children whose names were set.forth. 

The fourth paragraph set forth the names of the great-grand-nephews and 
nieces of Jerbai. 

On the day the plaint was filed, an originating summons was also filed by 
the plaintiff stating the following questions for the Court; — 

(1) SVliether persons named in par^rapb 2 of tbe plaint herein (i.s., nephews and 
nieces) are not tbe only persons entitled to share in the estate of Jerbai, deoeased, in the 

' 'plaint mentioned. 

(2) Whether the persons named in paragraph 3 of the plaint,* or any of them («.«., 
grand-nephews and nieees) are entitled to any share in tho said estate. 

' (&) Whether the persons named in paragraph 4 of the plaintt or any ot them, (i.e., great- 
grand-nephews and nieces, are entitled to any sham in the said estate. 

(4) Into what shares the said estate is to be divided among those declared to be entitled 
to it. ' 
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The questions raised depended on the construction of section 7 and clause 
2 of the Hucond schedule of thniParsi Biiccession Act (XXI of 1865), wliich are 
as follows:-- • • 

• 

“ 7. When a Parsi dies leaving neither lineal descendants nor a widow nr widower, faia 
or her next-of-kin, in the order set forth in the second schedule hereto annexed, shall be 
entitled to succeed uo the whole of the propcirty as to which he or she shall have died intestate. 

"The next-nf-kip standing first in the same schedule shall always be preferred to those 
standing second, the second to the third, and,sc) on in succession ; provided that the property 
shall be so distributed as that each male shall take double the share of each female standing 
in the same degree of propinquity." * 

[91*1 " Article Si, Schedule ii:—Brothers and sistots and the lineal descendants of such 
of them as shall have predeceased the intestate.'* 

It was (inter alia) contended that the words ‘‘ next-of-kin ” in the above 
se-'^tion tneant nearest of kin and that by the section it was intended that those 
members of the various classes of relatives loentiotied in the schoduio wlio were 
the nearest of kin to the intestate should taxo the estate, the effect being in 
this case that the estate w'ould go to the surviving nephews and nieces to the 
exclusion of their children and grand-children. 

On the otlfur hand, it was qfintended that under the above article of the 
second schedule all the lineal descendants of the intestate’s predeceased brothers 
and sisters were entitled to a share of the estate. 

StarUng for the Plaintiff. 

Lang (Advocate General), Anderson^ Riveit-Carnao, Scott, Raikes and 

Lowndes apiioared for the various Defendants. 

« 

Strac-HET, J. :--ThiB originating summons raises an important question 
of the law of intestate succession among Parsis, upon which there is ncx autho¬ 
rity. It relates to the construction of section 7 and article 2 of the second 
schedule of the Farsi Succession Act, XXI of 1865,*and to the distribution of 
the property of a Parsi dying intestate whose nearest living relatives are the 
lineal descendants, in different degrees, of predeceased brothers or sisters. The 
question arises in this way*. Jerbai. a Pasrsi lady of Bombay, the widow of 
Pestonp Hormusji Suntoke, died intestate in 1897, leaving property of consi¬ 
derable value. She left her surviving no lineal descendant, father or mother, 
brother or sister. There had predeceased her three brothers, Sorabji, Cursetjee, 
and Naoroji, and two sisters, Meherbai and Cursotbai. Naoroji and Meherbai 
died without issue. Sorabji left a son now living and (hree daughters who 
predeceased the intestate. £)f the first daughter the issue now living are two 
children, of the second nine children and a grand-child by a deceased daughter, 
of the third a child' and six grand-children by a deceased son. Cursotji 
’left eight children now living and a son who predeceased the intestate, leav¬ 
ing a daughter who survives her. Cursetbai left a daughter who predeceased 
the intestate, leaving a daughter still living. I understaaid that some of. 
[M3] these living nephews and nieces, grand-nephews and grand-nieces, great 
grand-nephews and great-grand-nieces of the intestate have^issue born before 
the intestate’s death, so that the genealogical table (Exhibit A) which has 
been accepted as correct by all parties, but whfteh ioes not mention any one 
whose father or mtither is alive, is not a complete etatemeot of all the persons 
now living who are lin^^Iy descended from the intestate’s brothers and s|jsters. 
This summons'Das beefi taken out by the administrator of Jerbai’s estate,•who 
is a son of her brother Our8etji,.for the purpose ol determining who are the 
persons entitled to share in the estate, and into what shares it is to be divided 
among them„ The defendanfs represent all the persons other than the plaintiff 
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who oould be entitled to share in the estate as lineal descendants of the 
brothers and sisters of the intestate. , 

The questions to he detprminod def^end, first, on section 7 of Act XXI of 
1865, which provides for the case of a Parsi who dies intestate leaving neither 
lineal descendants nor a widow or widSwer. In that case, 

“ Hib or her nexl-of.kin in the order set forth in the second sohednle hereto annexed shall 
' be entitled to suoooed to the whole of the property as to whioh he or she shall have died 
intestate. The next>of.kin standing first in the same sohednle shall always be preferred to 
those standing second, the second to the third, and so on in sucoession, provided that the 
property shall be so dictributed as that each male shall take double the share of each female 
standing in the same degree of propinquity.” 

The second schedule consists of eighteen sub-divisions or articles, the first 
of whioh is “father and mother,” and the second, on which this case depends, 

“ brothers and sisters and the lineal descendants of such of them as shall have 
predeceased the intestate.” 

• 

Before dealing with these words, it is necessary to understand section 7 
with which they must ho read. That section refers to the schedule by provid¬ 
ing that the persons entitled to succeed are the " next-of-kin, in the order set 
forth in the second schedule.” It has bepn argued that this means that, in 
determining the persons entitled, one must look not only to the order in which 
the articles of the schedule stand, liUt also to differences in respect of nearness 
of kin within the particular articles themselves, [9141 so that although article 

2, for instance, includes in one general class all lineal descendants of predeceas¬ 
ed brothers and sisters, a nephew, being nearer of kin to the intestate, should 
be preferred to a grand-nephew, a grand-nephew to a great-grand-nephew, and 
so on. It has been contended that, on this principle, a grand-nephew or grand¬ 
niece can never share with nephews and nieces, and that, therefore, the only 
persons^ entitled to share in .lerbai’s estate are her nephews and nieces 
to the exclusion of all reflnoter descendants of her brothers and sisters. 1 do 
not agree with this construction of the word “ next-of-kin.” As used in section 
7, it appears to me to be merely a collective name for all the persons and classes 
enumerated in the schedule. It merely incorporates the schedule in the section, 
and the effect is exactly as if the Legislature had said that, in- the ease of a 
Parsi dying intestate without lineal descendants or widow, bis next-of-kin 
should be entitled to succeed to his property, and that in reckoning his next-of- 
kin his father and mother, if living, should be deemed nearest, the relatives 
mentioned in the second article next, and so on throughout the schedule. The 
argument with which I am dealing is inconsistent with the principle, whioh 
was admitted on all hands, that, under article 2, surviving brothers or sisters 
would not exclude but would share with the children of a predeceased brother 
or sister. Again, section 7 and the second schedule must be construed, as far. 
as possible, upon prinoipleb. which are,in harmony with section 6 and the first 
schedule. Both sections deal with the case of a Parsi dying intestate without 

' leaving lineal descendants, the difference being that, in the ease of section 6, he 
leaves a widow who takes a moiety, so that only a moipty has to be distributed 
among his next-nf-kin, while, in the case of seotion 7. he leaves no widow, 
•And the next-of-kin take the whole. The first schedule is substantially, 
though not verbally, identical with the first six articles of the second ; so that 
the moiety which the next-of-kin take where there i» a widow, and the whole 
estate whioh they take where there is cone, descend ii the same way, except 
that in the former case, if there are no relatives on the father's side, the widow, 
and not the maternal relatives, takes the whole. It is, therefore, im¬ 
probable that the words in seotion 7 " next-of-kin in the order set forth in 
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[•!<] bhe second schedule *' were intended to introduce into the articles of that 
schedule any principle of priority or exclusion which is absent frona section 6 
and the first schedule. But in the %hird'paragraph of secfion 6, the words 
' used are “ the intestate's relatives on the father’s side in the order specified 
in the first schedule," from which no preference as between the lineal descend¬ 
ants mentioned in any article of 'the first schedule can be deduced. In the 
fourth paragrapl^ of section 6, just as in the second paragraph of section 7, 
the word “ next-of-kin ” and not ‘‘jrelatives ’’ is used, and then in the last 
paragraph the word used is again " relatives." Mr. Starling pointed out that 
the word “ relatives ’’ could not hetve been accurately used in section 7, as the 
son's widow mentioned in article 10 of the second schedule and the brother's 
widow mentioned in article 1! not being related to the intestate by blood are not, 
in strictness, his relatives. * Exactly the same objection, however, applies to the 
use of the word "next-of-kin," for the sun’s or brother's widow is no more 
" of kin*" to the intestate in the strict sense than " related ’ to him. I draw the 
inference that in bbtb sections the word " ne.:t-of'kin " is used as synonymous 
with relatives, and as a collective name for the persons mentioned in the first 
and second schedules respectively. 8o far, then, section 7 affords no reason 
for supposing that under article 2 of tlie second schedule nephews or nieces 
exclude grandnephews or grand-nieces of the intestate. Taking next the second 
paragraph of the section, the words down to the proviso only mean that all 
persons metitioned in the first article of the schedule must be dead before any 
person mentioned in the second article can succeed, and so on throughout the 
schedule. The only preference or exclusion suggested is as between persons 
mentioned in diff'eroiit articles ; none is indicated as between persons mentioned 
in the same article utier sc. But thee comes tlio proviso to the section : 
" provided that the property shall be so distributed as that each male shall take 
double the share of each female standing in the same degree of propinquity." 
This does undoubtedly imply some distinction bef^ween the different degrees 
ut propinquity to the intestate, and it is necessary to see what the distinction 
ii. A "degree of propinquity " dees not mean an article of the schedule, and 
standing in the same degree uf propin-[916}quity does not mean included in 
the same article. If that wore the itieanhig, the words would he superfluous, 
as exactly the same result would follow il they were left out of the section. A 
" degree of propinquiiy," then, can on]> refer to neiirness of blood to the intes¬ 
tate, so that, within a particular article, such as at tide 2, there may bo persons 
of different degrees ; nephews and nieces are of one degree, grand-nephews and 
grand-nieces of another, and so on. Hut the proviso does not. like section 41 
of the Indian Succession Act (X of 1865), say or suggest that a nearer degree 
of ptopinquity is to exclude or he preferred to a more-remote. All that it says 
is that, in any given degree, each male is to take double the share of a female, 

‘ a brother doable the share of a sister, a nephew double the share of a niece. 
As between different degrees the rule of each male taking double the share of 
each female does not appl> : a grand-nephew does not neoeesarily take double* 
the share of a niece, nor a great-grand-nephew double the share of a grand¬ 
niece. Nor floes the seotioa say that all males mier $e or ajl females mter se 
standing in the same degree of propinquity, must necessarily take equal sbarey. 
It is consistent with its terms that some nephews tr.^y take larger shares than 
others, and the same as regards nieces. * 

Therefore? in oontftruing the schedule, section 7 so far helps us as to ihow 
(l) that where it was intended that any class ot relatives should, if living, 
absolutely exclude any other, they were placed within a separate article; (2) 
that, within .the particular Articles, differences in propinquity of blood are so far 


1155 



I.L.R. 22 Bttm. 217 HiitjiBHAi c0Ksexji bhandupwala v. 

reoogniBed that each degrM oonstitates a olasa, not for the purpose of excluding 
or being preferred to any other, but for tbf purpose of giving each male 
double the share of each female with it;«(3) that all males within a particular 
article, or even within a particular degree of propinquity, do not necessarily 
take equal shares. 'Apart from secticfti 7, there are no other legal provisions 
which appear to me to throw much light on the construction of article 2. It 
would not, in my opinion, he safe to base any inferences regarding the article 
upon the provisions of the English law or those of the Indian Succession Act in 
reference to the distribution of on intestate's property. At XXI of 1865 was 
enacted for the express purpose of withdrawing the Parsis from the English law 
[9173 of intestate succession, which until then had governed them. Sections 
was enacted for the express purpose of exempting them from parts III, lY and 
V of the Indian Succession Act, which was passed in the same year. 1 am 
not aware of any usage, as distinct from law, existing among Parsis prior to 
1865, upon which article 2 may have been baaed or which might throw light 
upon its construction. There is no decided case on the subject. There are 
somewhat analogous cases in the law of testamentary succession-'decisions 
upon ttie construction of gifts expressed in words more or less similar to article 
2—explaining what gifts are to be construed as substitutional and what as 
concurrent, in what oases parties take per.spiipes or per capita, and so on. 
Some of these oases have been cited. Perhaps there is sometliing to be gained 
in conceiving of the provisions of a law of intestate succession as a sort of 
testamentary directions provided by the Legislature where the deceased has 
left none of bis own, and in this conueetjon it should be remembered that the 
law of testamentary sucoessico contained in the Indian Succession Act, and 
the English decisions upon which it !§ chiefly based, are fully applicable to 
Parsis. But the difference between construing a will and construing an Act 
is so gr 9 at that tiie usefulness of aualogihs of this kind is extremely small. 

The article, read withlthe section, gives the estate to " brothers and sisters, 
and the lineal descendants of such of them as shall have predeceased the 
intestate.” In this case there are no brothers or sisters, but there are lineal 
descendants in different degrees of tivo predeceased brothers and one predeceas¬ 
ed sister. The words used are capable of more than one construction. Is the 
estate to be divided per capita among all persons within the description of 
lineal descendants of a brother or sister, in equal shares, subject to the rule 
that each male is to take double the share of each female standing in the same 
degree of propinquity ? If it is to be divided per capita, can you exclude 
grand-nephews or great-grand-nephews either on ^ the ground that others are 
nearer of kin to the intestate, or on the ground that no one can be deemed the 
lineal descendant of a brother unless every intermediate ancestor is dead ? 
Is the estate to be divided not per capita but peretirpea, and if so, what stirpes 
are to be taken as the basis of division/? These [918] are the questions which 
have been discusspd. The second can be disposed of in a few words. If tbe 
division is to he per capita,. 1 have already stated why, in my opinion, the 
word ” next-of-kiu ” in section 7 affords no reason for, preferring,nearer lineal 
descendants to more remote. That disposes of one of Mr. Starling's arguments 
fdr the plaintiff Nor, if tbe division is to be per capita, can I agree with 
Mr. Baikes that tbe cbildcep or remoter issue of his clients or of other living 
descendants should be excluded, 1 think that, in »he case supposed, they 
would'take concurrently with their parents. I tbidk that .the expression 
” lineal descendants ” is used in the schedule, in tbe same sense as in section 86 
of the Indian Succession Act, and I can see no ground for the view that tbe 

grand-son of a deceased brother is not a lineal descendant during his own 

« 
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father’s life-time but becomes one for the first time upon bis father's death. 
Article 2 clearly implies the contrary, for otherwise it would have said merely 
“ and their lineal descendants,’’ and tbfi reraaining.word8 would be surplusage. 
If, therefore, the division is to be per capita, I think tha^ all lineal descend¬ 
ants whatever of predeceased brothers and sisters must be entitled to share, the 
most remote equally with the nearest, children and grand-children takmg con¬ 
currently with their parents and grand-parents. 

The question is, whether the divisiou is to bo per ntirpes or per capita. 
Now, in considering article 2, the most obvious point is timtthe lineal dusoend- 
ants entitled areeKolusively those of brothers and sisters wlio have predeceased 
the intestate. Lineal deoendants of surviving brothers or sisters are entirely 
excluded. Supp.’ise the case of an intestate having four brothers, all of whom 
survive him having numerouschildren and grand-children. The brothers take 
the wiiolb estate in equal shares : none of their children or grand-children take 
anything. The Legislature thought that the f<..milies would bo sufiiciuntly pro¬ 
vided for by giving the estate to their heads, the brothers. Now suppose that, 
instead of all four brothers surviving, one of them dies a day before the 
intestate, leaving five sons and five grandsons. It is common ground that, in 
suci) a case, tha three surviving brothers would not exclude, but would share 
with the deceased brother’s family. If the division is to be per capita, the 
[M9] result of the one brother’s death a day before the intestate's is that each 
of tho surviving brothers, who in the event of the deceased having lived a day 
longer, would have taken one-fourth oi the estate, now gets only a one-tbirteenth 
share for himself and his family—a family Which is as closely connected with 
the intestate as that of tho deceased brother, which may be far more numer¬ 
ous, but which is absolutely excluded from the division. Each member of the 
deceased brother’s family—son, grandson, or great-grandson—by reason ol that 
hrother's death at that pai’ticular time is placed on aq equal footing with each 
surviving brother of the intestate, and on a superior footing to every member 
of the surviving brothers' families. If each of the families of the surviving 
brotherc is IStTgor than that of the deceased brother, then the practical eileot of 
that brother predeceasing the intestate may* be to give tho smallest family a 
much gf'iater portion of the estate than is taken by the three larger families 
put together. These results are still mure singular if tho predeceased, instead 
of 'oeing a brother was .i sister of the intestate, who, if she had survived him, 
would have taken only half as much as each of her brothors, that is, one- 
seveotli of the estate. Ey reason of her death a day before the intestate, a 
division per capita distributes^ among her branch of the family ten-thirteenths 
of the whole, each male member, near or remote, sharing equally with her 
brothers. These consequences would necessarily flow from a division of the 
estate per capita. Other results equally anomalous were pointed out by 
Mr. Scott and Mr. Lowndes. 1 do not think that such a method of division can 
liave been intended by the Legislature. 1 think that tho gift to lineal descend¬ 
ants is substitutional, in the sense that they take nothing if the head of their 
branch of the^amily is living, whereas, if he is dearl, they stAnd in his plaoe 
and take the share which be would have taken. The object is to provide for a. 
branch of the family which has lost its natural he*ad, not to diminish the pro- 
yisioD for the heads of other branches, nor to give & smaller branch a greater 
portion than a larger one merely because its head bas predeceased the intestate. 
1 think, therefore, that m distributing the estate among “ brotheis and sisters 
and the lineal descendants ol sucii of them as shall have predeceased the intes- 
[920] tatc," tho primary division must be per stirpes. If there are surviving 
brothers, and lineal desoeuda&ts of a predeceased brother, then each surviving 
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brother will take equal shares with the lineal descendants collectively. If all 
the brothers are dead, then the share which* each would have taken b^ he 
survived, will be taken by his liileal descendants. If, in either case, the pre¬ 
deceased was a sister, her lineal descendants will take her half share only. 1 
do not think that this construction does violence to the language of section 7 
and article 2. The Act provides that the lineal descendants of deceased bro¬ 
thers and sisters shall,’ in certain events, succeed to tl}e property of the 
intestate, and succession pgr stirpe$ .is as consistent with such terms as 
succession per capita, and is, I think, more consistent with the context and 
with the probable obiects of the Legislature. 

But if the primary division is per stirpes, what is the secondary division ? 
The lineal descendants of a predeceased brother are to take the share which he 
would have taken, but how are they to take it ? Is the division among them 
also to be per stirpes, or is it to be per eaptta? 1 think that it must be per 
stirpes. If the Legislature intended the lineal descendant to take per stirpes, 
1 do not think that you can stop at the first or any other generation, and say 
that those following are to take per capita, I think, to use the words of Lord 
Bomilly in Oibson v. Fisher, L. B., 5 Eq., 51, “ that the rule of the stirpes 
must run through every descent, considering that per •stirpes is an expression 
which means that all the persons who are to take are to take per stirpes, and 
that this must run through the whole range of the descents." The only diffi¬ 
culty to my mind is to reconcile this mode of division with the proviso to 
section 7, that the property must he so distributed as that each male shall take 
double the share of each female staading'in the same degree of propinquity. It, 
for instance, there were a division per stirpes among the children of two pre¬ 
deceased brothers, of whom one left a son and a daughter and the other six sons, 
it is obvious that the intestate's niece would take one-sixth of the estate, or twice 
as much as each of her male cousins. The only way to get over this difficulty 
is to read the proviso aif if the words "within the e&mo stirpes” or similar 
[931] words were added. That would, for instance, make the proviso applicable 
as between the children of Gursetji inter se, but not as betweeu the children of 
Gursetji and the children of Sorabji. No doubt a construction which requires 
words to be read into a section is objectionable if it can be .avoided. But 
what is the alternative? If the division is to be per capita, it will be found 
that the words " standing in the same degree of propinquity " are wholly 
superfluous. You cannot, in such a division, give every nephew double the 
share of every niece without also giving him double the share of every grand¬ 
niece, uor without giving every grand-nephew or great-grand-nephew double 
the share of every niece, so that what you do is really to give every male double 
the share of every female, irrespective of differences in degree of propinquity 
.altogether. Yet the words " standing in the same degree of propinquity " were 
clearly enacted with some object; and a construction which ignores words is 
as objectionable |,8 a construction wKich inserts them. There is, however, no 
other alternative. On the other hand, a division per stirpes does give effect to 
the distinction contemplated by the proviso, if the proviso is r^ad in a sense 
which, on the assumption of such a division, is reasonable. 

< 

The conclusion at which I have arrived is that the intestate’s property 
should be divided according to the principle explained in Gibson v. Fisher;, the 
first .division being into three shares correspondihg with the predeceased 
bnilhers Sorabji and Gursetji and the sister Gursetbli. What may be called 
Sorabji’s share is two-fifihs of the estate, Gursetji’s share also two-fifths, and 
Gursetbai's one-fifth. These shares will be sub-divided among the lineal 
descendants of Sovabji, Gursetji and Gursetbair respectively, po descendant 
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being entitled to share concurrently with bis or her ancestor^ and, on etch 
division and sub-division, each, male taking double the share of each female 
standing in the same degree of propinghity. • . 

The answer to the first question staged in the summonii is in the negative. 

The answer to the second and third questions is that all the living persons 
named in the tnird and fourth paragraphs of the plaint are entitled to share 
in the estate. 

[932] The answer to the fourth'question is as follows :—The whole of 
Oursetbai’s one-fifth share will go tp her grand-daughter, the third defendant 
Bhicaiji. Oursetil's two-^fths share will be divided among bis children, each 
son taking double the portion of each daughter, the defendants Nos. 6 and 7 
taking the portion of tlieir assignor Hormusji (withou: prejudice to any ques¬ 
tion which may hereafter be raised with reference to the assignment), and 
Batanbai. taking the portion of the deceased Bustomji. Sorabji’s two-fifths 
share will be divided so that a two-fifths po«'tion goes to the first defendant 
Burjorji. A one-fifth portion of the same share will be taken in equal parts by 
Bapuji and Bomonji, the sons of Batanbai. Another one-fifth portion of the 
same share will be taken by the children of Manockbai, each son taking double 
the portion of each daughter, and the grand-child Pirozbai taking the portion 
of the deceased Awabai. Of the remaining one-fifth portion of Sorabji’s share, 
Framji, the son of Dinbai, will take a cpoiety, and the other moiety will be 
taken by the children of Dadabhai, each son taking double the portion of 
Qoolbai. The costs of all parties to this summons will be paid out of the 
estate. The plaintiff’s costs to be tazo'd as between attorney and client. 

Attorney for the Plaintiff-Mr. F, 1^. Pawi. 

Attorneys for the Defendants:—Messrs. Pestonji, liuatim and Kola ; 
Crawford, Hrown and Go. ■, Mansukhlal, Damodhar and Jamsedji; Avdeair, 
Hormasji and Dinaha: and Wadta and Qhandy. 
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The 99th and 30th August, IHBH. 
Present; 

Mr. -iDSTiOE Candy. 


Balararo Bhaskarji and another.Plaintiffs 

versus 

Baqohandra B^baskarji and others.Defendants.* 


Jurisdiction — Partition—Property in di^erent jurisdictions— Suit for partial' 
partition—Suit for land—Letters Patent, 1666, 01. IS — Practice —Pro- 
cedure—Joint family^-^nuB of proof—Evidence of separate acquisition. 

The plaintiff sacd for pifrtition of certain property, alleging it to be joint family pro¬ 
perty. It eonsietad of a honse in Bombay and certain flolds at Vavla CStt) in the Thana 
Distriot, ontside the Juriediotion of the Court. The partim ware all rwident in Bombay. 

: ’ Bait Ho. “ 
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that as U> the Vavla property the Court had no juriediotioii, the plaintiff not hav* 
ins obtained leave to sue under clause 13 of the letters Patent, 1865, but that the suit 
' might proceed as regards the prqperty ki Bonlbay. 

funehanun. v. SW6 Chunder, 1. L. R., 14 Cal., 836, followed. 

As to the house in Bombay, the first d^endant alleged that it was his self acquired pro¬ 
perty ; that ho had purchased it in his own name.in 1863 out of his private funds; that there 
ware no family funds and that neither his father nor his brothers (the latter of whom were 
then very young) were in a position to contribute anything towards the purchase ; that by 
his invitation his father and brother had live& with him in the house; that his father had 
died then and that ono of his brothers had subsequently left .the house and with his family 
had gone to reside elsewhere; that the plaintiff (the youngest brother of the first defendant) had 
continued to occupy a room in the house by the first defendant’s permission up to the date of 
suit. The plaiutifi, on the other hand, relied on the facts that the house was purchased and 
used as a family residence while the father and sons wore all living in union ; that it was 
bought in the name of the eldest son (defendant No. 1), who was then the niauager of the 
family ; that the father lived and died there; and that he himself (the plaintiff) and his 
family bad continued to live there, even after he had .separated in food from bis brother 
(defendant No. 1). 

/foZd, that the hoaso was liable to partition. No doubt the onu.s of proof was upon the 
plaintiff. The facts, however, proved by him or admitted bjs the first defendant raised a 
strong presumption that the house was family property and against it there was only the 
first defendant's statement that the house was bought with his own money. But there was 
nothing to show that ho kept a private fund apart from the family funds. He was the 
manager of the family and bo kept no separate accounts. 

Suit for partition. The plaintiff «was t*lie third son of one Bhaskarji Bbikaji, 
who died intestate in 1867 leaving, him surviving, four sons and three 
daughters. 

The first defendant was the eldest son and he was in possession of the 
property in dispute. The property consisted of— 

(а) a house in Khattargalli in Bombay alleged by the plaintiff to have bean 

purchased in 1863 out of family funds, but in the name of the first defendant, 
who as eldest son was then the manager of the family; . 

(б) certain fields at Vavla in tfie Thana District (outside the [984] jurisdic¬ 
tion), some of which the plaintiff alleged had descended from liis grandfather 
and seme had bean purchased in his father’s life-time out of family funds, but 
in the first defendant’s name ; 

(c) other fields# also in the Thana District, purchased after bis father's death 
by the first defendant in his own name, but out of the family funds. 

The plaintiff in his plaint claimed partition of all the above property. 

The first defendant denied that the plaintiff was entitled to partition. He 
alleged that all the above property, with the exception of one field in class (b), 
was his own self-acquired proporti; purchased by himself out of his own 
earnings. He denied that there had aver beeri any common family funds. 

At the hearing it was (inter alia) contended on behalf of the first defendant 
that the suit should be dismissed on the grounds (1) that the^suit was a suit 
for land partly within and partly outside the jurisdiction of the Court, and, 
therefore, leave to sue under clause 12 of the Letters Patent, 1865, was neces¬ 
sary, but had not been obtained ; (2) that the suit having thus been improperly 
brought, the plaintiff could not now elect to abandon pr postpone his claim to 
the property outside the jurisdiction and proceed as^to part of his claim, nor 
could the Court hear the suit so altered; (8) that the rule was that there could 
not be a suit for partial partition; that the plaintiff must claim complete 
partition, and that the law having provided a procedure for so ^oiug when the 
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property lay in different jurisdiofeions, that procedure must be followed or the 
plaintiff must fail. 

The arguments and authoritieif cited |ppear from the judgment. 

Bahadurji and Jina, for the Plaintiffs. 

Kirhpatriek and Setlur, for the first Dfifendant. 

In addition to the authorities mentioned in the judgment, the following 
cases were also referred to. As to jurisdiction in cases of partition, Bamaeharya 
V. Anantacharya, I. L. B., 18 Bom., 389- As to suing for partial partition, 
Badha Churn v. Kripa Sindhu, I. L. R., 5 Cal,, 474. As to onus of proof, 
[>»] Dhunookdharee v. Qunput, 10 Cal. W. R., 122; Phoolbas Kooer v. Loll 
Juggessur, 14 Oal. W. R., 340; Pran Kristo v. Sreemutiy Bhageerutee, 20 
Gal. W. R., 158; Obkoy Churn v. Gobind Chunder, 1. L. R., 9 Oal. 237 at 
p. 241 ; Nanabhai v. Aehratbai, I. L. R, 12 Bom., 122; Toolseydas v. Premji, 
I. L. R.. J13 Bom., 61; Ahmedbhoy v. Cassumbhoy, I. L. R., 13 Bom., 534 
at p. 545; Denonath Shatv v. Hurrynarain Shaw, 12 Beng. L. R., 349, 

Candy, J.: —In this suit the plaintiff claims partition of land and im¬ 
moveable property situated in Bombay and at Vavla in the Thana District. 
The parties ail live in Bombay. The preliminary question arises as to the 
jurisdiction of the CoprtAo try such a suit. 

This question depends upon fh*e construction of clause 12 of the Letters 
Patent of this Court (His Lordship read the clause and continued). The uni¬ 
form practice of the three High Courts at Bombay, Calcutta and Madras has 
apparently been to read that clause as if it ran as follows:— 

“The said High Court in the exercise of its ordinary original civil jurisdiction shhil be 
empowered to receive, try, and determine suits of every description if 

“(a) in the case of suits for land or other immoveable property, such land or property 
shall be situated either wholly, or, in the ca^ the leave of the Court shall have been first 
obtained, in part within the local limits of the ordinary original jurisdiction of the said 
High Court, or if * 

“(b) in all othe'r cases the cause of action shall have arisen either wholly, or, in case 
the leave of the pourt sh.vll h.ivo been drat obtained, in part within the local limits of the 
ordinary original jurisdiction of the said High Cour^, or if the defendant at the time of the 
commencement dl the suit shall dwell or carry on business or personally work for gain 
within suoh limits." 

I confess, were the matter res Integra, I should be inclined to doubt the 
correctness of the Ubove construction, but there are obvious difficulties in 
whatever way we regard the clause, and I am not prepareid after this lapse of 
time to question the uniform.practice of all the Courts. 

As authorities for the proposition that the words as to leave being first 
qbtained apply both to suits for land or other immoveable property, and also 
to all other oases, 1 may refer to the judgment of Nobman, J., in Prasanna 
Mays Dasi v. Kadambini [926] Dost,* 3 Beng. L. R., (O. C,) 85 at p. 87, 
followed by FhbaB, J., who alluded to the uniform practice in J^adamba Dasi v. 
Padmamani Dasi, 6 Beng. rj.R., 686, and by Sir A. Collins, G.J., PaBKER, J., 
and SHEPHaBD, j., in Seshagiri Bau v. Bama Bau, I.L. R., 19 I^ad., 448, and by' 
West, J.. in Jairam Narayan Boje v, Atmaram Narayan Baje, I. L. R., 4 Bom., 
482. The words '* in all other oases” in clause 12* mean those suits in which* 
immoveable property is not involved—per WEST, €., in J air am y. Atmaram, 
supra. , . ' . . 

As authorities for the proposition that the condition as to defendaCht'B 
residenoe or carrying on business* relate solely to all other cases, and not to 
suits for land or other imiqpveable property, 1 may refer to the judgment of 
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Macpherson, J., in Bibi Jmn v. Meerea Mahomed Hadee, 1 Ind. Jur. (N. S.), 
whore it was held thafc as the land was not within the local inriediotion, the 
suit could not be entertained by the Court ftierely on the ground that d^ndant 
was personally dwelling' in Cklcutta; and to the judgment of PhbaB, J., in 
Khalut Chunder, Ghose v.^Mtnto.JL Ind. Jur. (N. S.), 426, where it was held 
that as defendant dwelt within the local limits the Court had jurisdiction 
unless it was a suit for land not within the local limits. Further support for 
this proposition may be obtained from the fact that'it has never been 
apparently contended that a defendant residing in Bombay could be sued in the 
Bombay High Court for land, say in Calcutta, simply because the defendant 
resided in Bombay. That a suit for partition of landed property is a suit for 
land, there can be no doubt. (See judgment of Phbab, J., in a former stage of 
the above noticed case, Padmamant v. Jagadar.i,ba, 6 Beiig. L. E,, 134 atp. 140). 

Applying the above law to the present case it is seen that it is a suit for land 
partly in Bombay and partly at VavJa in the Thana District. No leave of the 
Court has been obtained under clause 12 of the Letters Patent. Therefore this 
Court has no jurisdiction to entertain the suit as regards the property atVavla. 

So much cannot be denied; but Mr. Kirkpatrick for the first defendant 
goes further, and says that, as this suit is a suit foe [927] partition, it must 
include alt the property alleged to be liable to partition, and as it cannot be 
so framed without the leave of the Court having been first obtained, the suit is 
in its inception bad, and should be dismissed. I held that the suit could proceed 
as regards immoveable pvopei ty in Bombay, and my reasons for so bolding 
were as follows: -The case of Pnnch&nun Mullicic v. Shib Chunder MulUek, 

I. L. E., 14 Cal., 830, was a suit on all fours with the present one. Trbvelyan', 

J. , held that the suit was not liable 4o be dismissed on the ground that partial 
partition of a property cannot be granted, hut the claim might be decreed as far 
as the property within the jurisdiction was concerned. Mr. Mayne says (6th 
edition. Sec. 452): “ B-very suit for a partition should embrace all the joint 
family property, unless different portions of it lie in different jurisdictions, in 
which case suits may be brought in the different Courts to which the property 
is subject." And though all the cases quoted by Mr. Mayne in Ris note to the 
above passage do not apparently*botirely support his proposition, one of them 
{Subba Bau v. Hama Ban, 3 Mad. H. C. Rep., 376), is strongly in favour of it 
That case had reference to sections 11 and 12 of Act VIII of 1869 ; and SCOT¬ 
LAND, C. .1.. and Ellis, J., pointed out that the right of suit.would no doubt have 
been absolute, and not, as it is, conditional on the leave of a superior Court 
if the provision h&d been intended to be imperative. So here it is optional 
with the plaintiff to obtain the leave of the Court to bring the Vavla property 
within the jurisdiction of the Court. He has not dope so, therefore the suit 
as regards the Vavla property is bad, but as regards the Bombay property 
it remains good. No doubt cases may be easily imagined in which it might 
be inconvenient for separate suits to be brought. Mr. Justice NobMan 
alluded to this in the judgment [Praaannamayi v. Kadambini, S Beng L B 
(0. 0.), 86!, quoted above. He said: " Partition suits are in %11 cases ne^' 
sarily expensiva,enough. It would be most unfortunate if in all such cases we 

, were obliged to say that two suits must be'brought, one in the mofussil and 
one Within the local jurisdiction. The expenses would be doubled, and the 
decree would necessarily far lees satisfactory tj^an that which would be 
arrived at when a)l the facts are before a single Judge |n the [928] same suit." 
Heflre the fact** connected with the Vavla property are quite distinct from those 
connected with the Bombay property. Thb former was acquired at a different 
time and under different oircumslances. In Bari Harayan Brahme v. Qanpatrw 
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Doji, I. L, R., 7 Bom., 272, at p. 278, Kbmball, J., said : “No doubt the rule 
that every partition suit shall embrace all the joint family property baa been 
held to be subject to certain qualiiioatioivs, as.^for instance, where different por* 
tions of it lie in different juriadictiona . . . but*I am*not aware of any authority 
for the proposition that a member who cues for. partition of property in the 
hands of the defendant can refuse to bring into the botcbpot any undivided 
property held by bimaelf on the ground that it is situated within another juris¬ 
diction. . . It is*obvious that when a plaintiff seeks to recover a share of 
property in the bands of tbe'defendant,*it is necessary for the Court to decide 
whether, under the circumstances o^the case, he is entitled to that partition." 
8o here: The plaintiff seeking partition is not refusing to bring into botcbpot 
any undivided property held by himself. Defenda):t does not assert that the 
Vavla property is undivided and liable to partition; he strongly asserts the 
contrary. Similarly iu the Calcutta case {Padmamani v Jagadamba, 6Beng. 
L. R., 134) quoted above, Pheab, J., said : “ I find nothing to make me think 
that the plaintiff njust necessarily bring a suit, if he brings a suit at all, for 
partition of the whole of the joint property. ... If on the part of his client 
Uhe defendant) hu (the Advocate-General) can go furtlier than he has done, and 
would give me ground for thinking that a fair and equitable division of the 
joint property could not be come to without bringing in the Mofussil property, 
and making that (The subject of division together with the Calcutta property, 

I think I might possibly consider it right to stay the proceedings in this 
suit upon his undertaking to file a plaint within a reasonable time, embrac¬ 
ing the whole of the property, and of course to ask for the necessary 
leave for that purpose." So here I'could stay proceedings for the’same 
object, or to enable plaintiff to file a suit in the Thana Court for the Vavla 
property, and to then apply to this Cuur£ under clause 13 of the Letters Patent 
for a removal of that suit to this Court, when both suits could be consolidated 
[929] and disposed of by one Judge. But there is no necessity for’such a 
course. The question as to the Vavla property stands on its own footing quite 
apart from the Bombay property. Plaintiff wishes this suit as to the Bombay 
property to be disposed of on its own meiits. Uo is willing to run the risk of 
his suit in a Thana Court for the Vavla prpperty, he files such a suit, being 
met with tbe*plea that be relinquished his claim for the Vavla property, when 
he could nave legally sued for tbe same by first obtaining the leave of the 
Court, and that, therefore, his second suit is bad. I express no opinion on 
such a plea. I harve simply to deal with the Bombay property. 

• 

As to that property on tbe merits, the following facts are admitted or 
proved beyond doubt. Many years ago Bhaskar left his relatives and whatever 
family property there was at Vavla and came to earn his living in Bombay. 

• This was at any rate before his eldest son (Bamcbandra, the first defendant) 
was born in 1833. Bhaskar was then living with his wife in Vithalwadi, 
where also his younger sons were born-—viz., Sitaram about 1849, Balaram 
(plaintiff) about 1850, and Srikrishna about 1853 There were also three* 
daughters. .Bhaskar vras a customs pass-writer, and apparently oarnod from 
Bs. SO to Bs. 60 a month for eight months at least in a year*. The eldest son, 
Bamcbandra, it will be noticed, was much older than his brothers, and ef 
course be became capable of earning a salary lopg before they did. In 1858 
be was married, and in Ahat year he also began to earn a regular salary, which, 
though smallAt first IBs. 10) gradually increased till in 1881 he was esgruing 
Bs. 88; and in 1882 he retired oq a pension of Bs. 41 odd. In 1861 or 1862, 
^askar’s wife, tbe mother of these sons, died. From that time the eldest 
son, Bsmebandra, manage the family affairs. His wife was the senior lady 
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in tha bouse, and the father, Bhaskar, was getting old. In Deoember 186?, 
he died; but prior to that in 1863, he and his family had removed from 
Vithalwadi to the Kbattargalli house, ,ibhe suBjeot of the present suit. It was 
purohased in the name (ft Bamohandra in partnership with one Sakharam, 
whose share was subsequently partitioned off. In Bamehandra's share he and 
his father and brothers all lived together. Four months after bis father’s 
death, i.e., in 1868, C930] Sitaram (who had been married in 1864, and who 
in 1866 began to earn a salary, all or most of which he handed over to the 
family manager) left the Kbattargalli hduse, and with his wife resided separately 
from the other members of the family. \i^ith his own earnings he subsequently 
purohased a house for Bs. 800, which, after his death in 1881, bis widow, 
Savitribai [third (sic) defendant]. sold. He left two sons, the third and fourth 
defendauts. One of these now lives with his unole, Bamohandra, the first 
defendant; the other lives with his mother. It is admitted that the bouse 
purchased by Sitaram, after he bad separated in residence from bis -brethren, 
was his self-acquired property and not joint. It is also admitted that if the 
Kbattargalli house is liable to partition, then defendants Nos. 3 and 4 are 
entitled to one-third share therein. Savitribai would also be entitled to 
residence. Srikrishna, the fourth son, was married in 1878, and he lived in 
the Kbattargalli house till his death in 1886. Ue did not earn any fixed salary. 
His widow is Badhabai, the second defendant. These defendants (second, 
third, fourth, and fifth) have taken no active part in the present suit. 

There remains the third son, Balaram, the present plaintiff. He was a 
youth of thirteen when the family moved to the Kbattargalli house in 1863. 
In 1672 be was married, and in that year also he began to earn a fixed salary, 
which has risen from Bs. 20 to Bs. 35 in 1882. This he asserts he paid over 
almost entirely to his eldest brother. He also asserts that he published a book 
in 187J, the profits of which were taken by his eldest brother or by the wife 
of the latter. This latter assertion is not denied. Bamohandra also admits 
that plaintiff paid him monthly Bs. 15, and from 1877 Bs. 20. In 1885, 
Balaram had a dispute with his brother Bamohandra, and from then ceased to 
take food with him ; but he has continued to occupy a room in the house. 

These are the main facts, and on them the question is, whether plaintiff 
is entitled to say that the Kbattargalli house is joint property. In the 
arguments at the Bar stress was laid on the burden of proof, and various dicta 
were quoted from several cases. But 1 agree with Mr. Mayjne that it is impos¬ 
sible to lay down an abstract proposition of law which will govern every case, 
[Ml] however different its facts (dth edition, section 267). Of course the 
onus is primarily on the plaintiff'. He comes inter Court and asserts that the 
bouse is joint family property. It is for him to show primd facie that it is so. 
He points to the fact that it was purohased as a family residence while the. 
father and his sons were all living in union ; it was bought in the name of the 
eldest SOD, Bamohandra, who was theb the manager of the family ; the father 
.lived and died there. Balaram and his family have continued to live there, even 
after he has separated in food from his brother. If defendant’s witness is to be 
believed, Bamchaudra tried to eject Balaram, and the Iktter refused to go. 

t Whfkt has Bamohandra got to show against the strong presumption from 
those facts ? He says th%t he purchased the house with his own private 
funds. Bs. 50 were paid by him as earnest-money and Bs. 50 by Sakharam. 
Then^ each paid Bs. 450 when the deed of sale was si^ed. Then each p aid 
Bs. 20 a month for seven years, after which there was a balance paid in a 
lump sum. All this is, no doubt, perfectly true, but what is there to show 
that these moneys wore paid by Ramchandra fram his private .purse quite 
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apart from the family funds ? No separate aooounts were kept, that is admit¬ 
ted. Sakbaram, to support bis former partner says that to procure, the Be. 460, 
in his presence Bamohandra’s wife too^ the ornaments off her person and 
handed them to him for sale—a story hardly Worthy of credit. The ornaments 
are said to have been sold to a person whose son is aliye, aqd who could have 
been called with the accounts to show the sale. The facts that Bamchandra 
subsequently raised Bs. 1,000 by a mortgage of this house (partly he says to 
make additions to *tbis bouse and partly to pay for the marriage expenses of 
his brother, the plaintiff), which sum was repaid by instalments, as also were 
three bonds (one for Bs. 200 in October 1869, one for Bs. 450 in November 
1870, and one for Bs. 100 in March 1873), point to the conclusion that Bam- 
cbandra treated the bouse as joint family property. He was evidently a 
generous eldest brother, educating two of his sisters’ sons, and making due 
arrangements for raising funds for the marriages and other ceremonial expenses 
of his brothers and their families, without plunging the family into debt. 

[938] It no doubt seems hard that he, the eldest and largest wage-earner 
in the family, should, when partition takes place, be in no better position than 
the youngest member of the family. But that is just one of the paradoxes to 
be met with in the system of the Hindu joint family. Of course, if Bamchan- 
dra could establish the* fact that hf kept a separate private purse, apart from 
the family funds ^ich were use^ for the maintenance of all the members of 
the family, and if he could show that he purchased the house from the private 
purse, and always treated the house as his own separate property, then the fact 
that he let his father and brothers live in the house with him—possibly from 
love and affection—would not show that ho had waived his separate rights as 
owner. But I have no doubt that, as so often is the case, Bamchandra had no 
thought of separata ownership apart from the other members of the family. 
Now that he has quarrelled with the'plaintiff he, not unnaturally, is loth to 
agree to partition. Hence the suit, fostered possibly by the touts who wrote 
the lawyer's letters which are the cause of more ^an half the litigation in 
this Court. * 

I find that the Khattargalli house is liable to partition. There must, 
therefore, be a decree for the plaintiff, and 'jhe case will go to the Commissioner 
to effect a partition, and if necessary under the Partition Act to sell the same* 
The costs of effecting partition will come out of the estate, but costs of plaintiff 
up to date must bq borne by first defendant, as he has practically caused the 
suit. This will not include costs (if any) connected with the Vavla property. 
The plaintiff must bear all those. Defendants Nos. 2 to 6 h&ve incurred no costs. 
The Commissioner will make duo provision for the maintenance and residence 
of the ladies Badhabai and Savitribai. 

Attorneys for the PlaintiffMessrs. Captain and Vaidya. 

Attorneys for the Defendant:—Messrs. Jehangir and Heervai. 


MOTES. 

[See also 11904) 29 Bom., 249 (auit for deolatatiou of title); (1903) 27 Mad., 157 (sale of 
lands mortgaged by deposit of title deeds); (1904) 28 Mad., 216 (partitioD)*i (1903) SI Cal., 214.) 
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[988] CBIMINAL BEFEBENCE. 


The 9th Sevtembef, 1697. 

‘ Present : 

Mb,. Justice Pabsoi^’and Mb. Jdsticb Banadb. 

Qaaen-Empreas 

versus 

Babaji Laxman.'^ 

GattU Trespass Aot (f of 1871), See, 11—Forest Aet (VII of 1876). Sec. 69 — 
Cattle straying in a reserued forest—Seizure by a forest officer of such cattle, 
Scotion 11 oi the Cattle Trespass Aot (I of 1871) having been applied to forests by see- 
tion 69 of the Indian Forest Aot (VII of 1879), the seizure by a forest officer of cattle found 
straying in a reserved forest is legal, even though no dami^e hag aotoally been done. 
Bbfebbnce under section 438 ot the Code of Criminal Procedure (Aot X of 
1883). 

The facts, as found by the District Magistrate of Poona, were as follows:— 

“ The accused, Babaji Laxman, a forest guard,* and Shankar Balvant 
Kulkarni were tried for illegal seizure of cattle (20 sheep and 5 goats) belonging 
to the complainant. The complainant alleged that his cattle did not trespass 
into the forest, but went by a public road. The evidence, however, showed 
that the cattle were grazing inside the forest. The Magistrate on personal 
inspeetion, though he found that .the place where the cattle were alleged to 
have been grazing was forest, seems to have thought that it was not far enongh 
from the road to justify their being irnpounded.” 

On these facts the Magistrate passed an order to the following effect:— 
“ As the forest guard has illegally impounded the cattle, I direct that he should pay to 
the complainant Be. 1-9-0 oa acoount of cattle-pound fees and Re. 1-9-0 on account of 
court-fee expenses, dec.” * 

The District Magistrate, being of opinion that this order •was illegal, 
referred the case to the High CourU 

The High Court issued notice to the complainant to show cause why the 
Magistrate’s order awarding compensation should not be set aside. 

Sadashiv B. Bakhale, foir the Complainant. , 

There was no appeurance fox the Accused. 

[984] Panonii! J.:—The Magistrate has adjudged the seizure of t^e 
cattle in question illegal and awarded compensation to the owner under sec* 
tion 22 of the Cattle Trespass Act, 1871, because he was of opinion that they 
bad done no damage even if they had strayed into the reserved forest in which 
* it is alleged they were found straying, and were seized by the accused who 
was the forest officer in charge of the reserved forest. The Magistrate has 
^apparently lost sight of the words " or found straying thereon " which occur in 
section 11 of the Cattle Trespass Act, 1871, which is applicable to forests by 
section 69 of the Indian Forest Aot, 1878. If the cattle were found straying in 
a reserved forest, as alleged by the accused, the seizure would be legal even if 
no damage had actually been o^one. There is no finding, that we can see, by the 
Magistrate on this point. We reverse the order and regaand the case for retrial. 

— • 




' Criminal Beferenoe, No. 113 of A89T. 
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CEIMINAL BEFEEENCB.* 

The 16th SeptBmben, 1697,. 

PbesBNT : 

Mb. Justice Parsons and Mr. Justice Eanadb 

Queen-Empress 
vefyua 

Sakar Jan Mahomed.' 

Oriminal Prooedure Code (Act X of 1682), Hec. 560—Gompemation for oexeUious 
eomplaiTU—OompenaatioH illegal where the complainant is a police offieer. 

Bertion 660 of the Criminal Procedure Code (Act X of 188*2) does not authorize a Magis¬ 
trate to pass an order for oomponaation to be paid by the complainant to the accused, where 
the complaint is inatitilted by a police officer. 

Batnjeevan Kacrmi v. Durga Charan Sadhu Khan, 1. L. R., 21 Oal., 979, followed. 

This was a reference by E. B. Steward, District Magistrate of Nasik, under 
section 438 of the Criminal Prooedure Code (Act X of 1882). 

The reference was in the follattring terms:— 

" The complainant, Abdul Sheikh Eahmia, Constable of the Nasik District * 
Police, "filed a complaint against Sakar Jan Mahomed and three others of 
committing an affray. 

[985] ‘ ‘ The Magistrate discharged all four accused, and considering that 
the complaint against the fourth accused, Easul Habibulla, was vexatious, 
fined the complainant Es. 5, which he awarded to Easul as compensation under 
section 560 of the Criminal Procedure Code. 

" I would submit the following points for their Lordships' consideration: — 

" (a) The complainant was a public servant aojfing in his official capacity. 

" (5) It is admitted fly the Magistrate that there was public loud abuse 
and a crowd collected. 

" (c) There is nothing whatever to show that complainant was actuated 
by any wrong motives in making the comfilaint. 

" At the most, there is a want of sufficient evidence against accused No. 4, 
who is admitted to be a man of means and position. The witnesses all appear 
to have said as little as possible. 1 think this fine is wrongfully inflicted on the 
facts, and it is contrary to the interests of justice and good administration.” 

This reference came on for hearing before a Division Bench (PARSONS 
and BaNADE, JJ.). 

There was no appearance for the Crown or for the Complainant. 

Per Curiam :—Following the decision in the case of Bamjeevan Koomi v. ^ 
Durga Charan Sadhu Khan, T. L. E., 21 Cal., 979, we reverse the order passed ‘ 
under section 560 of the Code of Criminal Procedure (Act X of 1882). 


Climinal Baferenoa, No. 68 of 1697. 
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C^Se] OBIMINAL REVISION. 

The 16th September, 1697. 

• Pb^BNT : 

Mb. Justice Pabsons ahd Mb. Justice Ban4db. 

• • • _ 

In re Chotalal Mathuradas.* 

Criminal Procedure Code {Act X of 1662), See. 196—Sanetion to prosecute — 
Departmental inquiry into themisoonduet of a revenue o^ieer—Judicial proceed¬ 
ing—Bombay Land Revenue Code {Bom. Act V of 1879) Secs. 196,197. 

A Collector, on receiving information that his Deputy Chitnis haa attempted to obtain 
a bribe, ordered his Assistant Collector to make an inquiry into tl e matter, with a view 
to taking action under section 32 of the Bombay Laud Revenue Code (Bom. Aot V of 1S79), 
The Assistant Colioetor found, on inquiry, that the charge of bribery was unfounded, and 
gave a sanction to proseoute the informant and his witnesses for giving false evidence. This 
sanction was revoked by the Collector. The Chitnis appealed to the Hi^ Court against the 
order revoking the sanction. 

Held, that the inquiry made by the Assistant Collector was a departmental inquiry, 
and not a judicial proceeding, and that the Assistant Collector, 'while holding the inquiry, 
was not a Court. No sanction for prosecution was, therefore, necessary under section 195 
of the Criminal Procedure Code (Aot X of 1882), 

Application under section 435 of Act X of 1882. 

The applicant, Chotalal Mathuradas, was the Deputy Chitnis of the 
Collector of Eaira. * 

The Collector received informatioa that Chotalal had attempted to obtain 
a bribe from one Dungar Garud in respect of an official act. 

Tba Collector thereupon ordered the Assistant Collector to make an 
inquiry into the matter w\th a view to his taking action under section 32 of 
the Bombay Land Revenue Code (Bom. Aot V of M79). 

The Assistant Collector found, on inquiry, that the charge of hnbery was 
entirely unfounded, and was made ngalieiously. He, therefore, gave sanction 
to prosecute the informant and his witnesses for giving false evidence. 

On appeal to the Collector the sanction was revoked. 

[987] Against this order of revocation, the Deputy Chitnis, Chotalal, made 
the present application to the High Court under its ^visional Jurisdiction. 

0. E. Setalvad for Applicant:—The Collector had no power to revoke the 
sanction, The only authority that could revoke the sanction was the Sessions 
Judge or, failing him, the High Court—section 195 of the Code of Criminal 
Procedure (Act X of 1882). The Collector’s order is, therefore, ultra vires. 
Refers to Skeo Prasad Singh v. Kastura Kuar, I. L. R., 10 All, 119 atp. 121; 
In re Parsotam Lai v. Bijai, I. L. R., 6 All., 101. 

• 

Rao Bahadur Vasudev J. Eirtikar, Government Pleader, for the Grown:— 
The order of revocation was right, for the sanction ie unnecessary and wu 
erroneously granted. The inquiry in the course of which the informant is 
alleged to have committed perjury was a departmental inquiry and not a jndi* 
cial proceeding. There are certain^inquiries under the Land Revenue Code which 
are expressly declarad to be judicial proceedings. Sectioft 196 of the Code shows 
wh’at those inquiries are. They are called " formal or kummaty ” inquirim. 
The inquiry in the present case is not eithec a formal or summary inquiry. It 

' * Oriminal Beyision, No. 198 of 1297. 
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is an ordinary departmental inquiry falling under section 197 of the Code. As' 
sneh, it is not a judicial proceeding, and the officer who held the ipqniry is not 
a Court. The distinction between a judicial and an administrative inquiry is 
pointed out in Quem-Empreis v. Tulja, t. L. B., 12 Bom., 36. 

Ookaldas EL. Parekk for Accused:—This Coui;t has no jurisdiction to inter¬ 
fere in revision with the Collector’s order. The proceedings before the Collector 
cannot be treated as a judicial inquiry. And the Collector did not profess to 
act as a judge, in revoking the sanction granted by his Assistant. The sanction 
itself was cot granted under section 495 of the Criminal Procedure Code. 
Under the Land Bevenue Code, orders passed by the Assistant Collector are 
appealable to the Collector. See sections 9 and 203 of the Code. The Collector 
had, therefore, authority to revoke the sanction in appeal. 

[9383 P&PBOHB, J. Several important points have been raised and argued 
in this case, but ttie only one with which we propose to deal is whether the 
office of the Assistant Collector before whom the evidence alleged to be false 
was given was “ ,a pourt ” within the meaning of the word as used in 
section 195 (6) of the Code of Criminal Procedure (Act X of 1882). 

We think that there can be no doubt that it was not. The facts are these. 
The Collector received information that his Deputy Chitnis, Cbotalal, had been 
trying to obtain a bribe from one Diyigar, and after examining him and certain 
other persons he ordered the case against Cbotalal to he sent to the Assistant 
Collector for inquiry under the Land Bevenue Code. It was in the inquiry held 
by the Assistant Collector in pursuance of this order that the alleged false evi¬ 
dence was given and it is material to ascertain if his office at the time of holding 
the inquiry was a Court or not; for i^ it was not, then no sanction will be 
necessary for a prosecution. 

Apparently there is some difference of opinion among the High Courts in 
India as to the meaning to be attached to the word " Court ” as used in section 
195. but we are not concerned with that in the present case. ■ We consider that 
the Legislature has in the Bombay Land Bevenue Code decided that point for 
us. Section 196 of that Codb declares that “ a formal summary inquiry under 
this Act sball^be deemed to be a ' judicial proceeding ’ within the meaning of 
sections 193, 219 and 228 of the Indian ^enal Code, and the office of any 
authority holding a formal or summary inquiry shall be deemed a Civil 
Court for toe purposes of such inquiry.” 

The mention of these inquiries in this section excludes all other inquiries 
and the authority holding them, and section 197 makes an express provision 
how these latter inquiries are to be conducted. It is .clear tffat the inquiry held 
in the present case was one that the Act did not require to be either 
formal or summary. When the Code requires a formal or summary in¬ 
quiry it says so in plaid language (see sections 59, 87, 91, 93, 118, 125, 129). 
The present inquiry, if provided for at all by the Code, can only be so 
under the implied authority given by [939] Chanter IV. It was a mere 
departmental inquiry held in order to ascertain whether thqre was any truth' 
In the charge of bribery laid against Cbotalal such as would justify the Col¬ 
lector in taking action under section 32 of the Code. If a forqial or summary 
inquiry was intended, such would certainly he stated in section 33, but neither 
that section nor any other section of this cbaptei* mentions the nature of the* 
inquiry. It must, therefore, be held to be an ordinary inquiry falling within 
the provisions of sectioi^ 197. As such, it would not be a judicial proceeding 
and the office ofthe authority holding the inquiry would not be.a Court. * • 

No sanction, therefore, for prosecution is required under section 195 [5)> 
of the Code of Criminal Procedure. 


10 BOM.—147 
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. W>9'dismiss the application nnd retnrn the papers in all the three oases 

ond the applications will be struck off as dismissed. 

ROTES. 

I See also, 96Bom., 160 F. B.] 

t O 
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APPELLATE CIVIL. 

The 20th September, 1897. 

Present : 

Sir G. F. Farr an, Kt., Chief Justice, and Mr. Justice Candt. 

Shivjiram Sabebram Marwadi.(Original Plaintiff) Appellant 

versus « . 

Waman Narayan Joshi.(Original Defendant) Respondent. ^ 

Lis pendens—Mortgage— Decree on mortgage —•Sale of mortgaged land pending 

proceedings in execution of decree. 

On tbe 29nd August 1882, Yesu and Krishna mortgaged certain land to the plaintiff by 
an unregistered mortgage. On the 17th May 1884, Yesu alone mortgaged the same land to 
tbe defendant. This mortgage was duly registered. Subsequently to the date of tbe defend¬ 
ant’s ‘mortgage the plaintiff sued Yes^ and Krishna on bis mortgage, and on 26tb August 
1884, he got a decree for the sale of the mortgaged property. On 1st November 1884, be 
applied for execution of his decree, and iif August 1HS5, the execution sale took place and 
the property was sold to one Dagdu, who was ,the plaintiff’s nominee. Meanwhile, however, 
and pending the plaintiff’s execution proceedings, Yesu and Krishna on the 14th March 
1886, sold the property to t^p defendant by a registered deed of sale. The plaintiff now sued 
the defendant for possession. • 

Held (1) that tbe sale to the defendant on the 14th March 1885, pending tbe plaintiff’s 
execution proceedings was a sale pendente life and void as against the plaintiff. 

£940J (2) That the plaintiff as puAshaser at the Court’s sale in August 1885, took the 
property snbjeot to tbe defendant's mortgage of Yesu’s share to the defendant in 1884, but 
free from the effect of the subsequent sale by Yesu and Krishna to the defendant. 

fS) As this was a suit for possession, and as Yesu’s share had^*been mortgaged to the 
defendant with possession, the plaintiff was only entitled to joint possession of the property 
with the defendant. He could file a separate suit to redeem defendant. 

Second apfe VLfrom the decision of Bao Bahadur D. G. Gharpure, Additiooal 
First Glass Subordinate Judge of Nasik, with appellate powers, reversing tbe 
decree of Bao Saheb L. E. Nulkar, Joint Second Class Subordinate Judge. 

Suit for possession of land. Yesu and Krishna were the original owners 
of the land ; and on the 22cd Augukt 1882, they mortgaged it to tbe plaintiff 
for Bb. 50 by aii unregistered mortgage. 

On 17th May 1884, Yesu alone mortgaged the land to ,the defendant 
for Bs. 60 witlf possession. This mortgage was registered on tbe 12th June 
1884. As to Yesu’s interest it, therefore, took priority under section 60 of 
i^he Registration Act (Ill,of 1877). 

' Subsequently to tbe date of the defendant’s mortgage the plaintiff sued 
Yesu and Krishna on his mortgage. On 26th Augr&t 1884^ he got a decree, 
and the mo rtgaged property was ordered Ijp be sold. _ 

* Second Appeal, No. 401 0^1897. 
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On the let November 1884, the plaintiff applied for exeoution of his decree, 
and after some delay in the proceedings the property was sold ia'Angnst 1885, 
to oKe Dagda, who was the plaintiff's aomippe- 

Meanwhile, and pending the execution proceedings which resulted in the 
sale of the property under the plaintiff’^ decree; Yesu and Krishna on 14th 
Maroh 1885, sold the property to the>defendant by registered deed of sale. 

The plaintiff pow sued the defendant for possession. 

The lower Court dismissed this suit. 

The plaintiff preferred a second^ appeal. 

Manekahah J. Taleyarkhan, for the Appellant (Plaintiff). 

Mahadeo V. Bhat, for the Bespondent (Defendant). 

[941] Fapran, C. J. :—The plaintiff, who is the transferee of one Dagdu, 
the purchaser at a Court’s sale of the land in question, sued to recover posses* 
sion of it from the defendant. 

The original.' owners of the land were Yesu and Krishna. On the 22nd 
of August 1882, they mortgaged it to the plaintiff for Bs. 50. This mortgage 
was unregistered. On the 17th May 1884, Yesu alone mortgaged the land to 
the defendant for Bs. 50, and his (the defendant's) mortgage was registered on 
the 12tb June following. This mortgage, which the Subordinate Judge con¬ 
sidered to have been sham and colorable and passed without consideration to 
defeat the plaintiff's mortgage, has been upheld by the appellate Court as 
genuine and bond fide, and we must deal with it as such. It had, therefore, so 
far as Yesu's interest in the land i^ coqoerned, priority over the plaibtiff's 
mortgage under section 50 of the Begistration Act, 1877. 

' Some time about the date of the defendant's above mortgage—the Lower 
Appellate Court thinks after its executibn—the plaintiff brought a suit upon his 
mortgage against Yesu and Krishna for the purpose of bringing the mort¬ 
gage property to sale and realising his mortgage-debt.* A decree was passed in 
that suit for the plaintiff on the 26th August 1884, in the usual form, and the 
mortgaged property was ordered to be sold. On the 1st November 1884, 
the plaintiff applied by darkhast for execution of his decree, and the usual 
proceedings ensued. Some delay occurred in bringing the property to sale, but 
it was eventually sold on the 22nd or 25th August 1885 (the actual date is not 
clear) to Dagdu, the plaintiff's nominee. 

Meanwhile, diiVing the period wlien the plaintiff was engaged in bringing 
the property to sale, Yesu and Krishna on the 14th March 1885, sold the 
property to the defendant. Jhe deed of sale was subsequently registered. 

It is objected that the defendant could take nothing under that sale, for 
two reasons;— 

(1) Because the plaintiff's decree came under section 50 of the Begistra¬ 
tion Act (III of 1877) in competition with, and being prior in point of time 
defeated, the defendant's subsequent sale-deed. • 

[942] (2] Because the plaintiff's suit against Yesu and Krishna in re¬ 

spect of this property wds, at the date of the sale by them te the defendant, 
still pending, and the defendant took the property,under his sale-deed subjeat 
to the ultimate result of the plaintiff's suit. ^ 

The law upon the subject of lia pendemt was considered by Sarobnt, 0. J.. 
in Vmkateah Oevind y.Vilaruti, I.L.B., 12 Bom., 217. The ground of the^tual 
decision in that case was that w]ieo a decree bad been obtained upon an 
unregistered mortgage, directing that the plaintiff should recover the mortgage- 
debt ' on the liability of thedands mentioned in the plaint," and no steps were 
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taken under tbe decree for several years, the U$ pentJens was at an end. In 
the previous base of Eantt Khandu v. Krishna Bkulaji, 5 Born. H. C. Bep. 
A. C. J., p. 147; it bad been,decided that a decree obtained upon an unregieiter^ 
mortgage did not operate to give such instrument priority over a subeeguent 
purchaser at a Cobrt’s sale ‘vritb phseession. That decision was, however, 
passed in reference to the registration law as it existed prior to tbe ^gistration 
Act of 1864, and tbe doctrine of Us pendens was not relied upon in it. 

In neither of the above cases was ^he question actually decided whether 
the doctrine of Us pendens applied to protect a plaintiff actively seeking to bring 
the mortgaged property to sale under a decree which be has obtained upon his 
mortgage, from the effect of an alienation by the judgment-debtor. If in 
taking such steps the property is attached, section 276 of the Civil Procedure 
Code (Act XIY of 1882) effectually secures tbe plaintiff, but in the present case 
though Che plaintiff sought to have the property attached, the Court considered 
that such action was unnecessary, as the decree directed a sale in default of 
payment of the mortgaged property, and no attachment in •consequence was 
levied upon the land. Tbe plaintiff has, therefore, to rely upbn tbe lis pendens 
doctrine, 

Now the general rule of law is that the lis pendens, except in administration 
suits and suits for an account and in suits.of a similar nature in which the 
decree is the inception of subsequent proceedings, ends with the decree. 
This was laid down by[943]Lotd Hakdwicke ‘mWorsely v. Earl of Searborough, 
8 Atk., 392, and was recognised by Sir Cbablks SaBGENT, C. J., in the above 
cited fitLse of Venkatesh v. Maruti {suprg). In Kinsman v. Kinsman, 1 B. and 
M., 617, Lord Londhubrt says : "* After decree and before execution it was not 
pretended that lis pendens could any Ipnger exist." Tbe question would, there¬ 
fore, seem to come to this. Do the execution proceedings in a case like tbe 
presenjb, revive or give continuance to' the Its pendens ? That question was 
answered in the affirmative in Raj Kishen Mookerjee v. Badha Madhub, 21 Cal. 
W. B., 349. The dates *there were as followsTi e defendant sued upon bis 
mortgage bond in December 1871, and obtained a decree upon it for sale of the 
mortgaged property in February 1872. A few days before the 18(^8 April 1872, 
tbe property mentioned in the mo(:tgage was attached .under the defendant's 
decree and it was sold in the month of May 1872, when the defendant himself 
purchased it. That was tbe defendant's title. A creditor of the mortgagor 
attached the same property on the 7th November 1871% under a money 
decree, and on tbe 18th of April 1872, brought it to sale,'when the plaintiff 
became the purchaser. It was held that th^ plaintiff's purchase was a 
purchase pendente fife. I have stated the above dates and facts partly from 
the above report and partly from tbe judgment of the Privy Council in the 
case next to be referred to. That is the case of Radhamadhub v. Manohur, 
L. B., 15 Ind, Ap., 97, and though tbe decision in it proceeded upon another, 
ground, their Lordships expressed .their concurrence in the judgment of 
the Calcutta High Court in the above cited decision in unequivreal language. 
Sir BichabD Couch in his judgment in Raj Kishen Mookerjee v. Radha 
Madhub, while admitting that there was no English precedent for his decision, 
considered that *tbe principle laid down in Bellamy v. Sahane, 1 De Q. and 
do., 566, that " tbe doctrine* (of lis pendens) is not founded upon any peculiar 
tenets of a Court of equity as to constructive notice, but prevails alike in law 
andbquity resting on this foundation that it would be impossible that any 
actipd or suit could be brought to a successful telmination if alienations 
pendente lite were permitted to prevail,”, whs applicable to proceedings to 
C944] realize a mortgage after a decree for sale. This case was followed in 
Jkaroo V. Bat Okunder, I. L. B., 12 Gal., 299 at^. 302. 

t 


1172 


« * 



MAGANLAL V, SHAKR^ GIBDHAB 11897] I.L.B. 22 Bom. 948 

These Calontfea authorities apply to the case before us. and we think that 
we ought to follow them approved, as in prinpiple they have been'approved, by 
their*Lordships of the Privy Coonoil. Thoagl^ they^are nob entirely oonsonant 
with the remarks of Sargent, G. J„ in the earlier portion of his jndgment in 
Venkate$h v. Maruti, they are quite uongistent with the delbision in that case. 
They were, moreover, not brought to Aha notice of the Court in that case and 
were not considered by it. 

Having come to this conclusion uppn the second of the above objections 
to the decree, it becomes unnecessary for us to consider the first obje tion. 
Had we to determine it, wo should probably have felt it desirable to refer the 
matter to a Full Bench. 

The result is that the plaintiff as purcliaser at the Court’s sale takes the 
property subject to the defendant's mortgage over Yesu’s share, but free from 
the eff'ect of the subsequent sale by Yesu and Krishna to the defendant. As 
this is ohly a suit for possession, and as the defendant’s mortgage is with 
possession, plaintifi^ is entitled only to joint possession with the defendant 
Waman. He can, if so minded, file a separate suit to redeem the defendant 
Waman. The decree will be drawn up accordingly. 

Decree varied as above with costs in the Lower Appellate Court, and each 
party to boar his o^n costs in this Court. 

Dseree varied. 


NOTES. 

[Similar decisions as regards lixpenderm were given in (1!K)4) 28 Bom,, 861 ; (1906) 2 
All., 76 ; (1906) 2 C. L- J., 288 ; (1905) 32 Cal., 89l.) 

" r " 

[945] APPELLATE CIVIL. 

The 20th September, 1697.» 

Present; 

Sib C. F. Fabran, Kt., Chief Justice, and Mr. Justice Candy. 


Magaulal.(Original Defendant No. 3) Appellant 

versus 

Shakra Cirdhar.(Original Plaintiff) Respondent.* 


Registration—Unregistered SAn-mortgage — Sale.—Suhsequent unregistered mort¬ 
gage of same property—Decxjee on latter mortgage and sale in execution—Sale 

eertifiaate registered—Priority ~~ Interest passing on sale of mortgaged 

■ 

property in execution of a money decree and of a decree on mortgage. 

One Harilal and his sons Baji and Ghhagan executed a san-morlgagc of certain ancestral 
property in plaintiS's favour in 1885. The mortgage was unregistered. In 1886 the same 
property was mortgaged by Chbsgan alone by a deed which was also unregistered. In 1889 • 
Ghhagan’s mor^agee obtained a decree on his mortgiign for sale of the mortgaged property, 
and in execution put up tffc property to auction in 1892, when defdlidant purchased it. 
Defendant got his sale-oertificate registered. , • 

In 1894 the plaintiQ brought this suit to enforce his mortgage-lien by sale of the 
mortgaged property. The def^dant contendod that, as to Chbagan’s share, his certificate of 
sale havin^l been registeredl*his claim had priority to the plaintifi's unregistered mortgage. 

Held, that the plaintiff was entitled to a deoroe. His claim was superior to the defend¬ 
ant's. The defendant had purchased the interest which Ohhagan had mortgaged in 1889. 

* Second Appeal, No. 877 of 1896. 
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But that mortgage was unr^atered and was, therefore, anbjeot to the plaintiff's mori^ge, 
which although also unregistered was eprlier in date. The defendant by registering hit oer* 
tifloate of sale could not enlarge the estate w]^ich the'certificate conveyed to him. 

By a sale of mortgaged pro^rty in execution of a decree obtained by a mortgagee against 
the mortgagor upon the mortgage# the intesasts both of the mortgagor and mortgagee {Msses - 
to the purchaser. But by a sale of mortgaged property in execution of a money-decree obtain¬ 
ed by the mortgagee against the mortgagor, the interest of the defendant (mortgagor) alone 
passes to the purchaser. * 

Second appeal from the docision of E. H. Leggatt, Assistant Judge of 
Abmedabad. . 

The property in dispute belonged to one Haribhai and his sons Baji and 
Gbhagan. 

Haribhai and his sons executed a san-mortgage (mortgage without 
possession) for Bs. 50 in plaintiff’s favour on 27th August 1885. The 
mortgage was unregistered. 

L946] In 1886 the same property was mortgaged by Ghhagan alone by an 
unregistered mortgage bond. Upon this bond the mortgagee \}htamed a decree 
against Ghhagan in 1889, and brought the property to sale. Defendant No. 3 
purchased the property at the Gourt-sale on 21st September 1892. The 
certificate of sale was registered. . ^ 

In 1894 plaintiff sued to recover Rs. 84-4-0 due under his san-mortgage 
of 1885, by sale of the mortgaged property. 

Defendant No. 3, who alone defended the suit, pleaded {inter alia) that 
the san-mortgage was false and fictitious, and could not, under any circum¬ 
stances, prevail over his registered ‘certificate of sale. 

The Gourt of First Instance disnlissed the suit, holding that the bond sued 
upon was not proved. , 

On appeal the Assistant Judge held the bond sued upon was proved, and 
that the defendant No. 3«paroba8ed the property at the Gourt-sale snbject to 
the plaintiff's san-mortgage. 

The Assistant Judge, therefore, reversed the decree of the first Gourt, and 
directed the defendants to pay Rs. ^84-4-0 to the plaintiff within six months, or 
in default the plaintiff was to recover the same from the san-mortgaged property. 

From this decree defendant No. 3 preferred a second appeal to the High 
Gourt. 

Oanpat Sadashiv Bao, for Appellant (Defendant No. 3):—Our certificate 
of sale being regiat^yed has priority over plaintiff’s unregistered san-mortgage 
—Registration Act (HI of 1877), section 50; Jethabhai v. Girdhar, I. L. R., 
20 Bom,, 158. * 

B. V. Desai, for Respondent (Plaintiff);—The registration of the certificate 
of sale cannot give it priority over the plaintiff's san-mortgage. The plaintiff’s 
mortgage, though unregistered, is a valid charge. As a purchaser at a Gourt- 
sale the defendant bought the right, 'title and interest of Ghhagan, the judg¬ 
ment-debtor, sublet to all existing egoiries against the property sold— Sobhag- 
ehand- v. Bhaiehand, I. L. R., 6 Bom., 193.' ^ , 

[947] Farran, C. J. : — Haribhai and bis sons Baji and Ghhagan executed 
'a saft-mortgage in favour of the plaintiff in 1885. This mortgage was not 
registered. The mortgaged property—a house—is found by the Assistant .Judge 
to have been the joint property of Harihhai and hivsons. In 1886 Ghhagan 
aloue* mortgaged the same property. The mortgage eyas nob registered. In 
1889 Gbhagan’s mortgagee having sned Ghhagan upon his mortgage, obtained 
a decree for the sale of the mortgaged premises and the same were sold in 
execution by saotion-sale in 1892 when the defffndant No. 3, Maganlal, pur- 
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efassed them. He oaused his sale-oertifioate to be 'registered. The bouse 
appears to be in tbe actual posses^ioo of the defendants Nos. 4 and 6. 

The plaintiff by tbe present suit seeks to have, bis san-mortgage realized 
by tbe sale of tbe mortgaged property. • As to the shares therein of Haribhai 
and 3aji, the plaintiff is clearly entitled tdthe relief which h*e seeks against the 
appellant (defendant No. 3), as that defendant has only purchased the share of 
Cbhagan in tbe same. The substantial question in tbe appeal relates to Ghha- 
gan’s interest whioli tbe defendant No. ^ has acquired under bis registered sale- 
certificate. Had the plaintiff purchased at a sale held in execution of a money 
decree, tbe Full Bench decision in Sol>haiehand v. Bhaiohand, I. L. B., 6 Bom., 
193, would have been conclusive in favour of tbe plaintiff’s san-mortgage against 
the defendant No, 3 as purchaser at a Court-sale although the defendant 
No. 8’s sale-certificate had been perfected by registration. *' When tbe Court 
sells the right, title and interest of the judgment-debtor in property, it cannot 
be regarded as selling more than tbe judgment-debtor himself could honestly 
sell. He could boneatly sell only subject to any equities existing against himself 
on the property ; lind if by concealment of a san mortgage or other mortgage, 
be sold property as free of that charge, he would commit a fraud. The Court 
cannot be deemed to do that which would he a fraud if done by the judgment- 
debtor. If, then, the Cdurt sell onj]^ the right, title and interest of the judg¬ 
ment-debtor, subject to all existing equities against the property sold, the 
registration of the Court’s conveyance (the certificate of sale) cannot enlarge 
the scope of that conveyance, and thus discharge [948] the property from any 
unregistered incumbrance, which was binding upon the judgment-debtor.’^ Per 
Westropp, C. J., at p. 202. This most, wh think, be taken now to be the 
settled law of this Court. . 

It is also clear that, if the mortgage by Chhagan bad been registered when 
executed, tbe defendant No. 3 cluimin{' under that mortgage would have had 
. a preferential title to the plaintiff’s claiming under an unregistered san-mort- 
gage— Jelhabhai v. Gtrdhar, I. L. R., 20 Bom., IfiST. This case was decided 
upon the language of section 50 of the present Registration Act (Ill of 1877). 

The distinction between a decree for the sale of mortgaged property obtained 
by a mortgagee upon his mortgage, and a decree for the sale of such property 
under a money-decree, is that notwithstanding the form of the words used in 
the proclamation of sale in the former case, the respective interests both of tbe 
mortgagee and of tbe mortgagor (the respective interests both of the plaintiff and 
of tbe defendant) paSs to the purchaser, while in the latter case the interest of the 
defendant alone passes— Ehevraj v. Lingaya, I. L. B., 5 Bom., 2, and Shnkgiri 
V. Salvador, I. L. R., 6 Boxn.^ 6. Tbe defendant No. 3 crnsequcntly took under 
his purchase both the interest of Chhagan’s mortgagee and that of Chhagan. 

The mortgagee uimware of the plaintiff’s san-mortgage would, it may be 
contended, commit no fraud in selling to the defendant No. 3 without informing 
him of the plaintiff’s san-mortgage, and t]ie Court, therefore, in selling tbe pro¬ 
perty would not be carrying out any fraud on the part of the mortgagee plaintiff; 
and hence the raiio decidendi in Sobhagohand v. Bhaiehand {supra) does 
not apply. • . ... 

The distinction is, we think, too fine and cannot be given* effect to. It is 
clear that what tbe Court sells is the judgment-debtor’s interest in the property* 
as it existed at the date of the mortgage, i.e., subjeot to all valid incumbrances 
existing at that date— Knsandas v. Pranjivan, 7 Bom. H. C. Rep., A. C. J., 
146; Mohan Manor v.V'ogu Uka, 1. L. R., 10 Bom., 224. The CourC does 
'not guarantee tbe property as haying been [949] free from incumbrances at 
that time. The purchaser knows that he is purchasing under an unregistered 
mortgage and, therefore, subject to unregistered incumbrances of prior date. 
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Therefore ife would appear to follow (bat he is in no bettor position than the mort* 
gagee under whose mortgage be porchases. Tl|e root of his title is an unregistered 
mortgage. The Court conveys to himrthat title and no more, and the reatoning 
in Sohhagohand v. Bhaichand (supra) toen applies. He cannot by registration 
of his Court’s conveyance enlarge thfi scope of the estate which the Court has 
by its oertifioato conveyed to him. 

We think, therefore, that the plaintiff’s san-mortgage has priority over the 
purchase of the defendant No. 3, and that the decree appealed against should 
be confirmed. Decree confirmed with costs. 

< Decree confirmed. 


NOTES. 

( Dr. Bash Behari Qhosh in his Mortgages, Vol. II, (1914, IV Edn.), says; “Ths diotam 
in (1897) 22 Bom., 945 is opposed to all previous oases on the point. It is true there was 
an idea that the security did not pass to the purchaser upon a judgment on the covenant 
recovered on the original side of the High Court. But as the execution of such judgments 
was always limited to property not comprised in the mortgsge.atiha mortgagee could not 
retain his security and at the same time sell the equity of redemytion. Belchambers’ 
Practice, 33B, 337. A somewhat difiereot view was taken in Allahabad and Madras on the 
efioct of a sale by a mortgagee under a mere personal judgment against the mortgagor. 
Compare (1876) 1 All., 240 ; 286 ; 433 with (1881) 4 Mad., 1; but see (1879) 2 Mad., 108, 112. 
But all the Courts were agreed that a mortgagee, could not oniorce his mortgage against a 
purchaser without notice of it, whether he sold the property for the secured debt or for some 
other debt duo to him. In such cases the mortgagee was held to be estopped from enforcing 
bis mortgage. See (1869) 3 B. L. B.. 407 ; (187.5) 24 W. B.. 263; (1876) 1 Bom., 314 ; (1884) 
10 Cal.. 609; (1883) 12 Bom., 678; (1897) 22 Bom., 636 ; (1899)21 All., 309; dist. (1895) 
20 Bom., 290. ” 

See also (190.3) 28 Bom., 153; (1904) 6 Bom. L. B„ 1013 ; (1908) 2 I.O., 57 (Oudh); 
(1913) 38 Bom., 24.] 
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CRIMINAL REVISION. 


The 27th Septemher, 1897. 

PHESENT: 

Mr. Justice Pabsoijs and Mb. Justice RANAD^!. 


In re Harilal Buoh.* 


Criminal Procedure Cede (Act X of IH82), Sec. 96—Search warrant—Issue 
of search warmnt illegal, tn the absence of any inquiry, trial or other 
proceeding pending before Magistrate—Power of revision in 
criminal cases — Revision. 

Soma treasure belonging to the Native State of Radhanpur was missing. The Adminis* 
trator of Badkanpur sent a telegram to the District Superintendent of Police at Ahmedabad, 
stating that part of the missing troai are was *in the possession of the accused, who was a 
residout of Ahmedabad, and asking that his house should be searched. In consequence of 
this telegram, the dity Police Inspeolor applied for a search warrant to the City Magistrate 
of Ahmedabad. Thereupon the Magistrate issued a search warrant under section 96 of the 
Code of Criminal Procedure (Act X of 1882). In execution of*this warrant the house of the 
•Bcouaed was searched and the pofjee seized and took away certain property belonging to the 
accused, to bis wife, and to bis servant. The accused was subsequently arrested under a 
warrant issued by the Political Superintendent of Palanpur ^nder section 11 of the Extra¬ 
dition'Act XXI of 1879, but be was admitted to bail by the District Magistrate of Ahmedabad. 
On 'the 12th L9B0] June 1897, the District Magistrate passed an order refusing to deliver up 
the property seized by the police to the Political Superintendent of Palanpur, but allowing 

* Criminal BevisionTNo. 213 af 1897. 
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the police to tetoin the property for some tio)e, as it was possiUe that a prosecution would 
be instituted in British India in respect of the stolen treasure. The Magistrate directed 
that,«if no prosecution were instituted within two xnhnths, the property should be restored to 
the persons from whose possession it was takeif. * • 

The District Magistrate subsequently reverged this order as being erroneous, and passed 
a fresh order on the 3rd August 1397, directing the property to be delivered up to the Politi¬ 
cal Superintendent of Palanpur. 

UAd, that the City Magistrate had authority to issue a search warrant under section 
96 of the Oode of Criminal Procedure (Act X<of 1882), as at the time of issuing the search 
warrant there was no investigation, inquiry, trial or other proceeding under the Code pending 
before the Magistrate, for the purposes of’whico the production of the articles seized was 
necessary or desirable. 

Htld, also, that the search warrant being illegal and ultra vires, the subsequent orders 
relating to the detention and delivery of the property seized were also illegal and unjustifiable. 

Per QamaDIS, 3 .:—The District Magistrate had no power to review his owu previous 
order of the 12th June 1897, passed on full inquiry and after hearing both parties. 

The power of rgviAon in criminal cases is very strictly confined, and the same considera¬ 
tions which prevent Subordinate Courts from altering their judgments on review, hold good 
in respect of final orders which are of the nature of a judgment. 

This was an application under section 435 of the Code of Criminal Procedure 
(Act X of 1882). • • * 

The following statement of ^he facts of this case is taken from the 
judgment cf Parsons, .1. : — 

“ The facts so far as we have hoeti able to obtain them from the papers 
on the record and the statements of the«counsul for the applicant ahd the 
Government Pleader are as follows. Some treasure belougiug to the Badhan- 
pur State was missing, and on the 26Lh March 1897, the Administrator of 
the State, Major Lydu, telegraphed to the District SuperintondeDt of Police, 
Abmedabad, to say that ‘ the hidden treasure here has boon discovered*. Bani 
has given written document that fiom it she handed ower thirty thousand rupees 
to Hanlal Buch lately, probably more was handed over before. Please 
have the hpuse [951] of Hanlal Buch in Ahmodabad searched, and Uarilal 
Buch watched. Am prepared to prove b(^ knew that tliis money belonged to 
the State.* The City Police Inspector in consequence applied to the City 
Magistrate of Abmedabad for a search warrant, and that othcar on the 30th 
March issued a warrant, in tliese terms : 

“ ^Searth Warrant, Criminal Procedure Code, Section 9K. 

“ ‘ To Bao Bahadur, City Police ItiRpeslior, Abmedabad. , 

“ * WbereaB information baa been laid before mu of the comiuiaaioii of the oilenoo of the 
stolon treasure of the Nawab ^aheb of Radhaiipur having been brought to and kept at 
Abmedabad, and whereas it has been made to appear to mo that for the purposes of the 
investigation wliiob is being made into tne said ofience it is essential to find out the said 
stolen treasure, as also to examine and produce in that connection account books of some 
traders, this is to authorize and require you* to search, in order to find out the above, the 
house in whiob Harilal Buch lives, and such other bouses which it mSy oil enquiry be founc^ 
neoessaty to sgaroh, to examine account books it may seem necessary to examine, and search 
the bouses in which they may be, and in the event of the same bein^ found produce them 
forthwith before this Court, and to return this warrant,soon after it is executed, eodorsijig 
thereon what you may have done in virtue of the same. Givt-i under my hand and the seal 

of the Court this day, the £|$)th of March, in the year 1897? 

• ' Dadabhai Dinshaw, 

‘ F. G. Magistratoi ’ 

" In execution of this warrant the house of the applicant was searched, 
and the polioe seized aud took away therefrom Bs. 300 belonging to the 
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•Pliiioant, Bb. 300 belonging to his serTant Kamraj, the gold bangles of the‘wife 
of the applicant worth about Bs. 700, and all the private Ibtters and papers of the 
. applicant. They also made one HathiE|j[ng Ma^an pay up the sum of Bs. 2,600 
which he owed to the applioant, and topk that money also (see the tel^ram of 
the Slst March). ,On the 7th May, Lieutenant-Colonel Jackson, the Political 
Agent, Falanpur, issued, under section 11 of the Extradition Act XXI of 1879, 
a warrant for the arrest of the applicant on a charge of theft in a dwelling- 
house and receiving stolen property committed at Badhanpuf. The applicant 
was arrested under that warrant and feleased on bail to appear within five 
days before the Deputy Assistant Political Superintendent of Falanpur. The 
Political Agent appears then to have asked that the whole of the property 
[9623 found and seized under the search warrant should he sent to him. The 
matter then came before the District Magistrate, we cannot say whether legally 
or otherwise, as we do not know under what circumstances he took cognisance 
of the case. After hearing the applicant he on the I3th May 1897, passed the 
following order:— ^ , 

“ * 1 will cause to be delivered up any properly out of the property'Seized which can be 
reasonably suppooted to be stolen property, I think in order to ascertain this it will be well 
if tbe Political Superintendent should send a man here, A list should meanwhile be made 
of the property, and the City Police Inspector by questioning tlfo man sent (if sent) by the 
Political Superinteudeny, and inspecting any article^ or documents to which his attention is 
drawn by such man, will satisfy himself as to what articles, including documents, if any, 
can be reasonably suspected to bo stolen property ; such articles can be delivered over to the 
Political Superintendent, Palanpur. All other articles, that is, all articles which cannot be 
reasonably suspected to be stolen property,Aboul^, for the present, be detained in the custody 
of the City Police Inspector. Before reading any document, or allowing the man sent by the 
Political Superintendent to road it, the City l^olioo Inspector should be satisfied by question¬ 
ing the man sent or otherwise that it has or may have connection with the present case.’ 

"The matter again came before the District Magistrate, and be after 
hearing both parties on thb 12th June 1897, passed the following order :~ 

“ ' The only real question for decision is, can the provision under sections 94 and 96, 
Criminal Procedure Code, as to production of documents and things useful ip evidence, be 
held to apply in case of proceedings or trials out of British India in cases in which the extra¬ 
dition of an accused has been demanded under the Extradition Act. As to the warrant, if 
the above is answered in the affirmative, any defect in the warrant might be rectified or on 
enquiry a fresh warrant issued. It is contended on behalf of the prosecution that section 8 
of the Extradition Act brings a case in which accused is extraditedT under tbe Criminal 
Procedure Code, and rule. 11 of the rules made by Notification 819 of 19th March 1875, by 
the Government of India is referred to. No precedents have been referred to on either side. 
Looking to the wording of section 8 it appears to ms that it would be a straining of words to 
apply it to anything except the actual proceedings and trial in the Native State. It is clearly. 
, made for the production of tbe subject of Her Majesty living in a Native State. It is not made 
for the extension of the power of the officers demanding extradition. Ido not see anything in 
rule li which supports the case for the prosecution. It might be contended that if there is no 
provision compelling ttfe production of evidence, the object of tbe Extradition Act fails, as trials 
cannot be satisfactorily conducted without evidence. But this consideration did not cause tbe 
[988] Legislature to Inake provision for compulsory attendance of witnesses. These can, it 
is^rue, he examined by commissioi), but examination of witnesses by commission is much 
less conducive to satisfactory tria} than is actual hearing of witnesses. In cases where evi¬ 
dentiary documents exist in British India respecting offences cqramitted in Native States, 
it would, frequently, I imagine generally, be the case that some Iflndred offence (s. g., dis¬ 
posal df stolen property) had been committed in British India. However that may be, the 
wording of the law cannot be strained on grounds of expediency. For the above reasons 1 
refuse to deliver up the property seized. As I understand that it is possible a proseontion 
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will 1)9 ingtitotod in Brifeiab India in which this property may be used as evidence, 1 order 
that the property be for the present retained by the police. Copy to jOity Pcdioe Inspector; 
order8*as to what shall be done with the property sh&uld be asked for after two months. 
Copy to Political Superintendent, Palanpnr. if no prosecution is instituted within two 
months, then (unless this decision is reversed oi^appeal) the property will be banded oyer 
to the person or persons from whom it was taken.’ 

: "The District Magistrate apparently was not satisfied with the correctness 
of this order, and he re-opened the matter by giving notice to the parties, and 
after hearing the applicant, who alone appeared, be, on the 3rd August 1897, 
passed the following order- 

“ * On the first point I rule that the order made by me, which was merely an order in 
rcf^rd to procedure, is not such a judgment as is contemplated by section 369, Criminal 
Procedure Code. On the main question the real question is, does section 8 of the Eztradi* 
tion Act apply to procedure in British India previous to trial, and are the sections of the 
Criminal Procedure Code in regard to search for evidentiary documents applicable to 
offences tried out oh British India, in regard to documents and things in British India ? 

I ruled by my formeir order that it did not. There does nwt appear to be any authority one 
way or the other, and after bearing both parties, and giving my best attention to the case, 

I decided as I did. Certain arguments have now been brought to my notice why section 8 
should apply and wh^the sections of tlje. Criminal Procedure Code which are applicable 
should apply. My atleution has been grilled to the preamble of the Act and to a judgment 
of the Bombay High Court, in which it was ruled that all questions of jurisdiction concern¬ 
ing British subjects must be dealt with with reference to the Criminal Procedure Code, and 
it has been pointed out that the same princip|,e can bo applied to procedure. It has also been 
contended that a trial iii Palanpur would be a proceSding under the Criminal Procedure Godei 
so that section 94, Criminal Procedure Code, wquld directly apply. 1 bold, therefore, that 
my previous order was wrong, and I direct the delivery of all the property in the possession 
of the Ahmodabad Police and seined from lihrilal Biicb to the Political Superintendent, 
Palanpur. As, however, the opposite party have had no opportunity of meeting the arguments 
t981J in consequence of which I have made my order, T rule that the delivery shall not take 
place till after fourteen days, or, in the event of an application to the High Court being 
made on boha(| of Harilal Buch, till the decision of the High Court is given. Inspection 
oannot bo made till after the expiry of the above pqjriod nr till after the order of the High 
Court is paspid.’*” 

The accused applied fco the High Court under its Bevisional Jurisdiction 
to set aside thtf above order of the 3rd August 1897. 

Anderson (with him Ookaldas K. Parekh), for Applicant:—The proceedings 
in this case have been altogether illegal and invalid. The search warrant 
issued by the City Magistrate was illegal and ultra vhes. It purports to be 
issued under section 96 of the Criminal Procedure Code (Act X of 18H2). But 
.that section must be read with section 94, and it is clear that a search warrant 
can be issued only in the course of some inquiry, trial or other proceeding 
actually pending before a Magistrate. Here there was no proceeding of any 
kind pending before the Magistrate at the time of issuing tlfe search warrant.* 
There was up complaint nor information before the Magistrate upon which be 
could take cognizance o! any offence under section 191 ok the Code. The 
telegram to the District Suponntendent of Police, upon which the Magistratp 
appears to have acted, oannot be treated as a oon^plamt or information. No 
person appeared before tho Magistrate as a complainant charging the accused 
with any offeiyse. Tb^ Magistrate, therefore, acted without jurisdiction in 
issuing a search warrant. If so, all subsequent proceedings before the Diltriot 
Magistrate were also illegal and ultra vires. Further, the District Magistrate 
had DO power to review Jiis own previous order of the 12th June 1897. 
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Section 369 of the Code of Criminal Prooednre lays down that no Coart other 
than a High Court nan alter or review its judgment after it is passed. The 
order of the 12th June 1897, ia in ti^ natuln of a judgment. It was made 
after both parties had hean' heard, and^after a full consideration of the merits 
of the case. If it was wrong, .the High Court alone could set it aside either on 
reference or in revision. Refers to Queen-Empress v« Fox, 1. L. B., 10 Bom., 176. 

Bao Bahadur Vasudev J. Kirtikar, Government Pleader, for the Crown;— 
It is stated in the City Magistrate’s order fur the [985] issue of a search 
warrant that information was actually laid before him of the commission 
oi an offence. It is upon this infounation that he acted, as he had 
power to act under section 191 of the Code of Criminal Procedure. It 
is true that there was no regular inquiry or trial pending before him at the 
time. But be need not wait till an inquiry is held and witnesses are examined by 
the prosecution. If there is a complaint or information lodged before him, and 
be proceeds on such complaint or information to issue a search warrant under 
section 96 of the Code, his action would be perfectly lega' and valid— Queen- 
Empress V. Mahant of TirupcUi, I. L. R., 13 Mad., 18. As ’to the question, 
whether the District Magistrate bad power to review his own previous order, 
I submit that section 369 of the Code applies to judgments of Criminal Courts, 
and not to orders of the kind passed in the, present case, relating to the reten¬ 
tion or delivery of property suspected to bfvstolen. It is admitted that there 
was no inquiry, and no trial. There was, therefore, no judgment either con¬ 
victing or acquitting the accused. This being so, it was open to the Magistrate 
to reconsider his previous order, and pass a fresh one for the delivery of the 
property to the proper authorities. • 

Parsons, J. (after stating the facts as given above): —The applicant has 
now applied to this Court, and his counsel has called in question the legality 
of the,whole of the proceedings, and has conteuded, tirst, that the search 
warrant was issued by the City Magistrate without authority ; 2Dd, that the 
search warrant issued was bad in. form; 3rd, that the search warrant only 
authorized tlie seizure of what was suspected to be stolen treasure ; and 4th, 
that there was no power in the District Magistrate to order delivery to the 
foreign State of the property seized,* or at any rate that the powe,r, if it existed 
at all, only extended to what was reasonably suspected to be stolen treasure. 
We deal with the first of these contentions only, as upon it we are able to 
dispose of the case. 

The question that has to be decided is, whether the City Magistrate had 
authority to issue the search warrant in the present case. The warrant pur¬ 
ports to be issued under section 96 of the [986] Code of Criminal Procedure. 
This section relates hack to section 94, and authorize? the issue of a search 
warrant by the Court for the purposes of an investigation, inquiry, trial, or 
other proceeding under the Code of Criminal Procedure hy or before such Court 
as is expressly stated in section 94.' It is necessary, therefore, iu order to 
.justify the issue of a search warrant by a Magistrate, that there shall be some 
investigation, inquiry, trial, or other proceeding under the Criminal Procedure 
Code, pending before him. This ia practically the decision of the Madras High 
Qourt, in Queen-Empress v. Mahant of Tirupati, I. L. B.. 13 Mad., 18, where 
the Judges say that the Magistrate need not, before issuing a search warrant, 
wait until evidence has been recorded. He can act upjQn information which he 
considers credible, provided it is based upon a complaint, i^nd the ^mpl^inant is 
examined upon solemn affirmation according to law. The form of a search 
warrant. No. VIII in Schedule V, also makes this clear: " whereas,” it says, 
information has been laid (or complaint has been made) before me of ^e 
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ooinmissioD (or suspeoted ooii]mis8ion)of the offenoa of-*—and it has been made 

to appear to me that the prodaotion of-is essential to the inquiry now being 

madd (or about to be made) into fhe sai^oifence.” The City Magistrate follows 
the wording of this form, but as a mattq,r of fact tbd wording he uses is inaccu¬ 
rate. No legal information bad been laid before him of the offence of stolen 
treasure of the Nawab Saheb of Badhanpur having been brought to and kept at 
Ahmedabad. A telegram is not information. The only information upon 
which a Magistrflte can act under the Code is set out in section 191. It is, 
first, a complaint as to which see thefiefinition of complaint in section 4 (a) 
and the provisions of section 200. ^o complaint in the present case was made 
to the Magistrate with a view to his taking action under the Code of Criminal 
Procedure that the applicant bad committed an offence. Had there been, the 
Magistrate would have issued a summons for the attendance or a warrant for 
the arrest of the applicant. There whs merely a request for a search warrant 
on the strength of the telegram. Secondly, it is a police report as to which 
see section 173.« is no police report in the present case. It is not 

[957] alleged tbSiiThe Magistrate acted upon hir own knowledge or suspicion, 
which is the third kind of information. 

Again, if we assunqa that there had been the offence committed of bringing 
into Ahmedabad the treasure stoletr at Badhanpur, the City Magistrate was 
not holding any inquiry, investigattBn, trial, or other proceeding under the Code 
of Criminal Procedure in respect of it. The only inquiry that was being made 
WRB being made at Badhanpur by the Political authorities tht^re. This is clear 
from the record and from the order of «the District Magistrate the 12tb.June, 
wherein he says : “ As I understand that It is possible a prosecution will be 

instituted in British India.” For this reason, therefore, namely, that at the 
time of issuing the search warrant thej-e was no investigation, inquiry, trial, 
or other proceeding under the Code of Criminal Procedure pending befqre the 
City Magistrate for the purp.)ses of which the production of the articles seized 
was necessary or desirable, we hold that bis order in issuing a search warrant 
was ultra vires and illegal, and we reverse it and all subsequent orders dealing 
with the property seizihd, and we direct the return of the whole of it to the 
several persoi^S from whose possession it wtis taken. 

Banade, J.;—The applicant is a native Indian subject resident at Ahmeda- 
bad, and he was suspected of being concerned in the offence of theft and of 
receiving stoleffproperty belonging to the Badhanpur State, which is subordinate 
to the Political Superintendent of Falanpur, and is nowuyder British manage¬ 
ment. The Political Superintendent of Palanpur issued a warrant, under 
section 11 of Act XXI of 1879, for his arrest and subsequent surrender, and 
the warrant was sent to the District Magistrate of Ahmedabad on 7th May 
.1897. The applicant was arrested on lU:.h May. and subsequently admitted 
to bail on his undertaking to appear before the Badhanpur author iies to stand 
his trial. Five weeks before this arrokt was made, the City Magistrate of 
Ahmedabad had issued, on the application of the City Inspector of Police, a. 
search warrant. The City Magistrate stated in his order that he had received 
certain information of tBe commission of an offence in regard to certain treasure 
belonging to the Bandhanpur State, and tha|i it was necessary for tt^ 

[958] inquiry into the matter of this offence that a search should be made of 

applicant’s among other„b‘>^B83 account, &c. This warrant was 

issued on30th ^arch 1997, and some property in cash and ornaments, and books 
of account and other papers, were seized by the City Police. The City Magis¬ 
trate a glred the Badhanpur authorities to send some one to recognise the alleged 
stolen property, but the applicant objected to his account books being so 
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inspected, and the boobs were not shown to the Badhanpnr offioial. Then 
followed the applicant’s arrest and his release on bail. After this it was pro* 
posed to send the property found in ^he search to Badhanpur, but applicant 
again objected, and on the 13th May the District Magistrate o'l^ered the City 
Police Inspector that only suph property, as was reasonably suspected tp be 
stolen, should be sent to Badhanpur, and the rest retained at Ahmedabad. The 
Badhanpur official was not able to identify any particular property to be stolen 
property, and asked for permission to examine the account books. On the 12th 
June, tbe District Magistrate, after issuing notice to both parties, passed an 
order refusing to send any of the property found in the search to Badhanpur. 
After .this the District Magistrate reviewed, euo motu, his own order on 3rd 
August 1897, and directed that the property should be sent to Badhanpur. 

It is this last order of which the applicant complains, and tbe chief 
grounds on which revision is sought are—(1) that the District Magistrate could 
not review his own order; (2) and that the City Magistrate had no authority to 
issue the search warrant in connection with an inquiry rr <trial not held in 
British India. 

The points in issue are thus :—(1) Whether the District Magistrate could 
Stto motu review his own order of the 12th June, aqd set it aside in the way 
be has done ? (2) Whether the search warrant was properly issued in this case ? 
On the first point I am inclined to hold tbftt the District Magistrate had no 
power to review his own previous order passed on full inquiry, and after hearing 
both sides. It is true section 369 only refers in express terms to judgments 
under Chapter XXVI, but it is clear that the principle laid down therein applies 
to final Orders which are of tHe nature of a judgment. It has been 
expressly ruled that [959] an order for compensation is a part of tbe judgment. 
An order diacharging a rule in detention cases under Chapter XXXVII is a 
judgment. Appeals from orders are expressly allowed under section 89, or under 
section 118. The power of revision is very strictly confined, and it is quite 
plain that the same considerations, which prevent Subordinate Courts from 
altering their judgments on review, bold good in respect of final orders passed 
by them. If the District Magistrate in this case had returned the property to 
tbe applicant as tbe result of his first order, it is plain he could not have com¬ 
pelled its reproduction. It was a mere accident that the property' was retained 
in police custody, and so the second order could operate upon this property. 
The only course open to the District Magistrate was to naake - a reference to 
the High Court, and have his own first order cancelled if he thought that order 
was erroneous. ' . 

This point, however, was not pressed by the dounsel for the applicant, as 
he chiefly laid stress on the illegality of the original proceeding, which led to the 
issue of tbe search warrant. It thus becomes necessary to consider the second 
point noted above. The search warrant in tbe present case was admittedly 
issued under section 96. Tha question to be considered is, whether the City 
Magistrate had authority to issue such a warrant ? I shall assume for tbe 
purpose of this argument that sections 94, 96, which most be i^flad together, 
apply to proceedings taken at the instance of political Officers of Native States 
%oting under the Extradition Act. It is plain, however, that before a Magistrate 
in British India can issue a summons under section 94, or a warrant under 
section 96, be must be satisfied in regard to certain^points. There must be 
an inquiry, investigation, trial, or proceeding under the Code by/>r bel^re such 
Conft, or before a police officer, for tbe purposes of which the production of the 
document is desirable. There is nothing on the record of the case to show 
that, thwe Was any such inquiry or investigation finder the Code going on in 
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the City Magietrate’s Ooart or before the City Inspeotpr at the time ic issued 
the warrant. The arrest of the accused took place long after thp issue of the 
warrant. The Government pleader, after the conclusion of the argument put 
in a paper which shows that the City Polloe [960] Inspector madd what is called 
a complaint to the City Magistrate on *^r about 30th Majroh. The Political 
Agent’s letter, dated 9th April 1897, however, stiows clearly that it was not 
till that date that he made up bis mind to m.ake a specific charge against the 
applicant. It is, i;berefore, not at all likely that the City Inspector could have 
made any specific complaint before the City Magistrate issued his search 
warrant on the 30th March 1897. He appears to have done this, as the warrant 
itself states, upon some vague infordtation communicated by the police. That 
information did not relate solely to the applicant, but it prayed for a general 
search of a number of houses for the purpose of finding out evidence to be used 
hereafter in certain contemplated proceedings at Badhanpur. It is quite clear 
that the issue of such a warrant at this stage was clearly ultra vires. It is not, 
therefore* necessary to discuss the further question suggested by the points 
noticed by the Di>^iot Magistrate in his conflicting orders of 12th June and 
3rd August 1897. I may, however, note that section 8 of the Act of 1879 as 
also Buie 11 in the notification of March 1875, have obvious reference to the 
law and procedure to b| followed by the Courts out of British India in dealing 
with British subjects who are made*over to them for trial. The laws of British 
India are, as far as possible, to b'h> followed in such trials. The rules of the 
notification of March 1875, have no operation undor a later notification of 
Oetober 1875, in respect of Native States directly administered by British 
officers, such as Badhanpur now is. Neither the Act nor the Buies were intend¬ 
ed to regulate the action of the regular British Courts in India, which must 
follow the Code of Criminal Procedure. In this view of the matter, I am 
inclined to think that the District li^agiatrate's first order was correct in the 
oiroamstanoes of this case. We reverse both the orders and direct that the 
property should be returned to the applicant. 


HOTBS. 

• [See alto (1908) 35 Gal., 1076; (1905) 29 Mad., 12G V. B.] 
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|961] APPELLATE CIVIL. 

The 21 it Septembe*, 1897. 

•PRBMNT: 

Mb. J'dstice Parsons and Mb. Justice Banade. 


Bbanabbai.(Original Plaintiff) Appellant 

versus 

Obotabbai.(Original Defendant) Respondent.* 

— ■■ f 


Civil Procedure Code (Act XIV of 1882), Sec. 337A — Lunatic—Arrest of a 
lunatic in execution of a decree — Court's power to order the arrest 
of a lunatic discretionary—Lunacy a good ground for 
disallowing application for his arrest. 

Under the Code of Civil Pcoceduio (Act XIV of 1863), a Court is ^ot,. bound to order the 
arrest of a lunatic in execution of a decree passed against him. The power to order his arrest 
is discretionary. 

The lunacy of a judgment-debtor is good cause within the meaning of section 337A of the 
Code for disallowing an application for his arrest. ' 

Appeal from tbe order of Bao Bahadur V. V<'PAi^AQjpe. First Class Subordinate 
Judge of Surat. 

On tbe 9tb April 1895, plaintiff obtained an ex parte decree against tbe 
defendant on tbe Original Side of tbe High Court. 

Tbe decree was transferred for execution to the Court of tbe First Class 
Subordinate Judge of Surat. * 

The decree-holder applied for the rzecution of the decree by the arrest 
and imbrisonment of the judgment-debtor. 

The Court issued a notice under section 245B of the Code of Civil 
Procedure (Act XIV of 1882), requiribg the judgment-debtor to show cause why 
he should not be committed to jail in execution of the decree. 

Thereupon the judgment-debtox’s wife appeared in Court, and stated that 
her husband had been adjudged a lunatic under Act XXXV of 1868' by the Joint 
Judge of Ahmedabad, and was, therefore, unable to pay the decretal amount. 

Tbe Subordinate Judge dismissed tbe application, hplokg that as the 
judgment-debtor was a lunatic, the application for his arrest and imprisonment 
could not be granted. < 

Against this order of dismissal the decree-holdei appealed to the High Court. 

[962] Shivram V. Bhandarkar and N. G. Chandaparkar, for Appellant. 

Doji Abaji Khare, for Respondent. 

Parsons, J.:—Tbe Subordinate Judge was right in saying that the darkhast 
.in tbe form in whipb it was presented to him, vis., against the judgment-debtor 
personally, could not be proceeded with, because the judgment-debtor bad been 
declared a lunatic under tbe provisions of Act XXXV of 1858, and'nis wife and 
father bad been appointed managers of bis estate and guardians of his person by 
tbe District Judge of Ahmedabad. Under the provisions, however, of section 443 
of the Civil Procedure Code, which are applied to the case of lunatics by section 
463, it„waB the duty of tbe Court to have appointed al^ardian for tbe suit for 
the Ivnatio. This we have done, and we have now to Uetermiife the question 
whether, under tbe Civil Procedure Code, a Court is bound to order tbe arrest 
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* Inhatio in exeoation of a decree passed against him. We think that it is 
not. Tbere is no provision of the Code which ezpresslF exempts lunatics 
fro^pi^^rdBst as there is in the case of wome^ (245A}. bat it is.clear that the 
power to order an arrest at all is disIretioAary. * Section 245B allows 
Ohurt to issue a notice calling on thejudgmant'd^htor to appear to show cause 
why he should not be committed to jail in execution of the decree. Sectio^ 
SS7 A provides that on such appearance if it appears to the Court that the 
judgment'debtor is unable from poverty or other sufficient cause to pay the 
amount of the decree, the Court may mika an order disallowing the application 
for his arrest and imprisonment, Tn the present case such a notice was issued, 
and the wife of the judgment-debtor appetred and showed the cause of her 
husband's lunacy and consequent inability to pay the amount of the decree, and 
the Subordinate Judge accepted this cause and rejected thedarkhast. We see 
no reason to interfere with this exercise by the Subordinate Judge of nis dis- 
^etionary powers. There ought never to have been a decree passed against the 
judgment-debtor j^eMonally. Had the Judge of the High Court on its Oiiginal 
Side been awara That the defendant had been ieolared a lunatic in Idaroh 
1895, he would not, in April 1895, have passed an ex parte decree against the 
[968] defendant personally. It was by concealment of this fact that the 
deoree-holier obtained the decree, and we are not disposed to assist him in the 
exeoation thereof, "if there is any’^roperty of the lunatic in the hands of his 
managers and guardians, he can proceed against that, but we think that the 
lunacy of the judgment-debtor is gool cause within the moaning of the Code 
fo/*disallowing an application for his arrest. Authorities have bean oitf'd to 
us showing that, under tlie old Eiglish*law« a Innatio could be arrested. Triese 
are to be found collected in Phillips on Lunatics, page 37. but we do not think 
that they apply to this case which has io be decided under the provisions of 
the Code of Civil Frooedure. We dismiss the appeal with costs. 

Appeal dismisseld. 


{ n Bom. 86S I 
APPELLATE CIVIL. 

The 4th Octohpr, 1897. 

• Present: 

Mb. JnsxipB Parsons and Mr. Justioe B\nadb. 

Shot Savasji Manoherji.(Original Defendant) Appellant 

versUs 

'' Dinshaji Manoherji.(Original Plaintiff) BesAondent.* 

Jwriidietiqn — Appeal-^Administration suit—Suit filed tn* Second Olass 
Subordinate Jttdge'e Court—Decree in euoh a suit —Appeal from 
eueh decree to District Court — Praetiee — Procedure — 

BooQitLy Civil Courts Act {XIV of 1869 ). . 

The pikintifi *lBled an Administration suit in the Court of a Sabordinate Judge ilf the 
ScMiid Oless, valuing the relief elaimed dt Rs. 180. The Subordinate Judge found that the 

• Appeal, No. 81 of 1697 from order. 
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property in snit w»r worth over a lakh of rupees, that the liabilities oame to Ba. ft,799, and 
^at the defendant ms indebted to the estate in the sum of Bs, 15,199. lie drew ttp a 
preliminary decree, directing (infer alia) that the defendant should pay this amonitlt into 
Court srithin two' weeks. Against this orde( the defendant appealed to the Oistriot 
The District Judge returned the appeal for ‘presentation to the High Court, on the ground 
that the subject-matter exceeded B*s. 5,000. 

HMd, revarsing the order of the District Judge, that the appeal lay to she District Court, 
Appeal from the deoieioo of T. D. Fry, Acting District Judge of Ahmedabad. 

The plaintiff filed this suit for £he administration of the estate of his 
deceased father Mancherji and for the recovery of his share of the property. 

[Mi] Plaintiff valued his claim at Ka. 130, and expressed his willingness 
to pay the Court-fee on any larger amount that might be awarded to him. 

The suit was filed in the Court of the Joint Subordinate Judge of the 
Second Class at Ahmedabad. 

The Subordinate Judge, after referring the ease to two Commissioners for 
taking accounts, found that the estate of the deceased MliKherji consisted of 
properties worth over a lakh of rnpees, that the liabilities amonnted to Bs. 6,729, 
and that the defendant was indebted to the estate in the sum of Bs. 16,199. 

The Subordinate Judge thereupon passed an interlocutory order, directing 
the defendant to pay into Court the said s^ of Bs. 16,199 within two weeks. 

Against this order defendant appealed to the District Court. 

The Acting District Judge returned the appeal for presentation to Abe 
High.Court, holding that the subject-matter exceeded Bs. 5,000. 

The defendant appealed from this order to the High Court. 

C. H. Setalvad, for Appellant. * 

Wadia, with Lallubhai A. Shah, f9r Bespondent. 

FknonB, J.:—The suit out of which the present appeal arises, was brought 
for the administration df the estate of the deceased Mancherji and for the 
recovery of the share of the residue of the property of the said Manoberji to 
which the plaintiff might be found entitled. The plaintiff valued the relief 
Maimed at Bs. 180, expressing his. .willingness to pay Court-fees on any larger 
amount that might be awarded to him. The suit was filed in the Court of a 
Subordinate Judge, Second Class, the value of the claim beiug within bis 
jurisdiction. 

The Subordinate Judge on the 28nd Maroh last recorded findings that the 
estate of Manoberji consisted of certain properties (the value of which admit¬ 
tedly is over a lakh of rnpees), that the liabilities* oame to Bs. 6,729, and that 
there was due to the estate by the defendant Bo. 1 a sum of 15,199, and 
he drew up a kind of preliminary decree, one of the orders in which was that the 
defendant sbonld pay this amount into Court within two weeks. t969] The 
defendant appealed against the decree to the Distriot Court. The Judge of that 
Court passed the (following order" 1 return this appeal for presentation to 
the High Court, bolding that the subject-matter exceeds Bs. 5,0()|^," 

The defendant has now appealed gainst this* order, and be bae also 
(presented an appeal from thp deoree to this Court, and we bave^tber in our 
appellate or revisional jurisdiction to determine whether the appeal liee to the 
Distriot Court or to the High Court. We have no^oubt that it lies to the 
Distriot Court. Section 8 of the Bombay Civil OoortefAot, lQiS9, epgets that 
" exWt AS provided in sections 16,17 and^26. the Distriot Qonrt shall ^ the 
Oonrt of appeal from all deerees and orders" passed by the Subordinate Courts 
from which an appeid lies under any law for the time being in force.'* Se^ioof 
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16 Bod 17 refer to AeBietant Judges. Section 26 provides that " In all snits 
deeided by a Subordinate Judge of the fir^t Glass in the exdroiae of his 
ordkftry and special original jarisdiotioi:|of which the amount or value of the 
snbjeot’matter exceeds five thousand rupees, the ap^al from his decision shall 
be direct to the High Court.” The present is not a huit decided hy a 
Subordinate Judge of the First Class. It is decided by a Subordinate Judge 
of the Second Class. The District Court is, therefore, the Court of appeal 
from a decree or otder passed in it. 

The principle of the ruling in Ibrahimji v. Bejanji, I- L. B.. 20 Bom., 265. 
has apparently been accepted by another Division Bench of this Court: see 
Oangaahar v. Vinayak, P. J., 1896, p. 417. I have some doubt of its correctness, 
and would point out what seems to me an anomaly, vie., that though a plaint¬ 
iff is allowed to place any value he pleases on his claim in order to select the 
''forum in ,which he may file his suit, the permission does not extend beyond 
decree, the forum of appeal being governed not by that value but by the value 
decreed. No difiB^Ty arises when the suit is filed m the Court of a Subordinate 
Judge of the First Class, and he passes a decree for a sum exceeding Bs. 6,000, 
but a difficulty may arise when in a suit valued at above Bs. 6,000 he passes a 
decree for a less sum, apd when, as here, the suit is tiled in the Court of a Sub¬ 
ordinate [966] Judge of the Seoon(>Class, whose jurisdiction is limited to claims 
not exceeding Bs. 6,000 in value, £be question will be sure-to arise whether he 
can pass any decree or order for a sum exceeding that amount. We have not, 
hcmever, now to deal with these questions. 

• * * 

We reverse the order of the District Judge returning the appeal, and direct 

him to admit it and dispose of it aceordigg to law We make all costs in this 
appeal costs in the cause. ^ 

Ranade, J.:—In this case the respondent's counsel raised a preliminary 
objection that the order passed by the District Judge.was not a decree, and no 
appeal lay therefrom. The rulings he cited no doubt support this contention— 
Makabir Singh Behari Lai, 1, L. B., 13 All., 320; Bindeshri Ghaubey v. 
Nandu, I. L.*B., 3 All.,* 456. Appellant’s pleader did not much contest this 
point, and in fact asked this Court to iuterfhre in its extraordinary jurisdiction. 
We think I jus is a fit case for the exercise of that jurisdiction. 

The Dist^jitS^^dge has returned the appeal filed before him on the ground 
that he had no jurisdiction to entertain it, as the value of the subject-matter 
exceeded Bs. 6,000. This value, however, has not been diftermined yet finally 
by the Subordinate Judge, fie has only palsed what is virtually a preliminary 
order, and the value of Ardesir’s share has yet to be determined. As the 
original suit was valued at Bs. 130, and was tried by a Subordinate Judge of 
*tbe Second Class, no appeal lies to this Court. Section 26 of Act XIV of 1869 
is quite clear upon this point. We understand that the District Judge had 
heard other appeals from previous orders passed in this eitse, and that his 
orders were confirmed on second appeal. 

We mu^l reverse tbe order of the District Judge, and direct him to admit 
the appeal on his file, and dispose of it according to law. ^ 

* Order reverted. 


.« HOTBB. 

• t Be^fi 3 11901) 6 O. 0. 255 (Oudh); (1913) 31 1. G., 783 (Bom.). ] 
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•APUJIBAO 

£067] APPELLATE CIVIL. 

, The 10th Deesmbtr, 1696 and’14th October, J897. 

Fbbsent: 

Sib C. P. Fab*ban, Kt.,‘Chief'Jusxigb, and Mb. Justioe Gandt. 

Bapujirao and another.(Original Defendants) Appellants 

vertus 

Patesing Sbabaji Bbosle.(Original Plaintiff) Bespondent.^ 

o 

Ot«»2 Procedure Code (Jet XIV of 1882), Bee. 831 — Execution—heeistanee to 
■ execution by third party—Such party may prove title againet the 
decree-holder — Poeaeesion — Evidence—Burden [of proof. 

The plaintiff had obtained a decree for possession of certain land againsC his tenant 
Bayaji. On proceeding to execute his decree be was obstructed h^Ae defendants. He, 
therefore, filed a claim against them for possession under section SSlof tbe Civil Procedure 
Code (Act XIV of 1883) which was duly registered as a suit. The lower Court found as a 
fact that the plaintiff through his tenant Bayaji had been in possession of the land. The 
defendants pleaded that the land had belonged notac^the plaintiff but to one Jotyaji, on whose 
death they were entitlejl to it. ^ 

neld, that in a proceeding under section 331 of the Civil Procedure Code where possession 
is shown to have been with tbe plaintiff, the defendants are not, without showing title in thfiin' 
selves, at liberty to impeach the plaintiff’s .title, or to set up a jua terlii. The oans of 
proving a better title than the plaintiff’d rests with them, and they may prove their title 
as a defenoe. . 

Second appeal from tbe decision o4 T. D. Pry, Assistant Judge of Satara, 
reversing the decree of Bao Saheb E. H. Kickire, Suboidinate Judge of 
Kbatav. , 

Proceeding in execution under section 331 of the Civil Procedure Code 
■ (Act XIV of 1883). 

Tbe plaintiff bad obtained a decree for possession of certain land against 
his tenant Bayaji. *« 

On proceeding bo execute bis decree be was resisted by the defendants, 
who alleged that they were entitled to tbe land as the nearebi^Heirs of the last 
owner, one Jotyaji. * 

Tbe plaintiff thereupon filed an application against these defendants to 
remove tbe obstruction, Ac. This application was, under section 881 of tbe 
Civil Procedure Cede (Act XIV of 1882), registered as a suit. On investigation 
tbe Subordinate Judge dismissed tbe suit, holding that the plaintiff's title 
was not proved. ’ 

On appeal the Judge held that the plaintiff was in possession of the land 
as against the defendants, and that they had failed to £968] prove a better title 
than the plaintiff. Ha, therefore, reversed the decree and award^ the olaitn. 

Defendants‘preferred a second appeal. ' 

* ' Balaji A.. Bhagavat, for<the Appellants (Defendants). 

Oangaram B. Bele, for*the Bespondent (Plaintiff). , 

Sarran, 0. J.It is found as a fact by the AssTslant Judge in^this case 
that Bayaji was tbe tenant of the plaintiff and that tbe plaintiff through his 
said tenant had been in possession of thd land in suit (which is desbmukhi 

*BsMiid Appeal, N®. AIS of hBM. 
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vatux) for a long time claiming to hold tinder an alieiMtion by one Jotyajirao. 
This possession for the purpose of section 331 of the Civil Frooedore Code is, 
as -beld by the AsBistant Judge, as good as hotual possession— Bhyrub Sircar 
y. Sham Manjee, 15 Cal. W. B., 70. * * • 

The plaintiff obtained a decree for possession against*his tenant Bayaji, 
but pben he proceeded to execute it be,was obstructed by the present defendants. 
He accordingly filed an application against them, which was registered as a 
suit under sectioif 331 of the Civil Procedure Code, to remove the obstruction 
and to recover possession. * 

We agree with the Assistant Jjidge that in such a suit, when possession 
is shown to have been with the plaintiff, the defendants are not, without 
showing title in themselves, at liberty to impeach the plaintiff’s title, or to set 
up a jua teriii. The only successful defence, which they can urge, is that they 
are the owners of the land, or, as the Assistant .lodge pots it, the mine of 
proving a better title than the plaintiff’s will rest upon them— Rakhal Churn 
v. Watson i£ Co., B., 10 Cal., 50- If, however, the Assistant Judge meant 
to go further atffi say that, even if the defend.mtB in such a case are in a 
position to pi'ove that they are at time of suit brought entitled to the land, 
such a defence is not open to*'them, we cannot assent to that view. It is 
contrary to the ruling \tt Moulakhan^v. Gorikhan, I. L. B , 14 Bom., 627, which, 
in our opinion, corroctly expresses*,^he law upon this subject. The suit under 
section 331 is to be tried in the same manner as if a suit bad been instituted 
by the decree-holder against the claimant under the provisions of Chap¬ 
ter V and is to have the same consequences. 

The following passage in the judgmeirt of the Assistant Judge leads’us to 
doubt whether be considered that it was.open to the defendants to effeotually 
defend themselves by showing that ou Jotjaji’s death the land reverted to them 
as his nearest bhaubands, notwitbstadding the alienation by Jotjaji to the 
piaiutiff. “ In this suit the plaintiff is in the advantageous position of having 
obtained a decree against Bayaji for possession of the land and,' as remarked 
above, if it is proved that plaintiff or Baya’ji was in possession as against the 
defendants, tlie onus of proving a better title will rest upon the latter, who will 
not be allowed to assail plaintiff's original tj^le. That title can only be assailed 
by one suirg.piaiutiff and not by those who are merely obstructing him in the 
execution of a decree.” 

Before u^j^s alleged that the defendants on the death of Jotyaji, who 
was in the position'of a life-tenant, succeeded to the deshmukhi vatan land in 
dispute as his nearest bhaubands. To enable us efl'ectuaJly to dispose of the 
appeal we send down the following issue:— 

” Are the defendants, as the nearest heirs of Jotyaji, entitled to succeed 
to bis deshmukhi vatasi property ” ? 

’ Finding to be certified within two months. We adopt this course as, if 
they are, the determination of the presei^jt suit against them would be a bar to 
their hereafter asserting their claim to the land in that rigjjit— Moulakhan v. 
Gorikhan, I. L. B., 14 Bom., 627. 

' ** « Issue sent dovm. 

The Assistant Judge having recorded a finding in the negative on t&e issue sent to him 
lot trial, the lli^ Oourt cm the Uth of October 1897. oohfirmp.d the decree appealed fromf 
with eostiB. * 


NOTES. 

c This waa foUowed in (I90f) 97 AU.. 468 ; (1901) 96 Bom., 478.] 


1189 



LL.B. tt Bom. 010 < In re iBOLABHANkAB fl896l 

[070] OBIMINAL BEFBBENOB. 


The l^Sth October! 1896. 

' PBlfuMT: 

Mr. Jnvxioa Pabsoni and Mb. .Tustiob Banadb. 
In re BholBshaokar.' 


Panohaama —Befueal to attend i» ordei^toneake a paDohaama — Police—Bombay 
District Police Act (Bom. Act IV oi 1890), Secs. 68, 01. 8 and 66. 

The aoeosed rafoaed to attend to make a pauehnama regarding an obatmotion to a paUie 
road oauaed by a grain-dealer by keeping bia grain bags on the road. He waa thereupon 
oouvioted under aeotion AS, olauae (S) and aeotion 651 of the Bombay Diatriot Poliee Aot 
(Bom. Aot IV of 1890). 

Held, that the oonviotion waa illegal. Non-attendanoe to make the panehnama in quea- 
tion waa not an oSeooe punishable under the Police Aot. 

Bbferencb under section 438 of the Oode of Criminal Prooedure (Aot X of 
1882.) 

The aoonaed was prosecuted for refusing to attend to make a panehnama 
regarding the obstruction to a public rofld caused by one Bhau Budmal by 
keeping his grain bags on the road. 

The Second Class Magistrate of Earmala convicted the accused under 
sections 53, clause (2), and 66 of the Bombay District Police Aot (Bom. AotrfV 
of 1890), and sentenced him to pay^a fine of Bs. 3. 

The District Magistrate of Sholapur, being of opinion that the aot of the 
accused did not amount to an offenod under the Police Aot, referred tbs case 
to the High Court. i 

The reference was heard by a Division Bench (PARSONS and BanaDB, JJ.). 

There was no appearance for the Crown or for the Accused. 

Per CUBlAlf There appears to be no obligation on any person to 
attend to make such a panehnama as the oue in question. Certainly non- 
attendance would not be an offence- punishable under section 53 (2) or section 
66 of the Police Aot (IV of 1890). ‘ * 

The conviction under these sections is illegal, and we reverse it and the 
sentence. 


* * Orimioal Btfueues, No. 105 of 18M. 

t Bombay Distriet Pdtce ACB (Bom. Aet IV of 1890) 

SeeHon 68, Cl. S" All paisons shall be bound to ooufotfl |p the teaeonable direekions 
of a poliee ofiBoer given in fnlnimeiit of any of the said duties." • ^ * 

Seetien 65 :—** Whoever ... .lb) opposes or fails to conform to any direction given 
by the polios under aeotion 68 ... . shall be punished with fine whiw may est^ to 
ilty mpaes." 
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[971] APPJBLLATB CIVIL.. 

The 9tit Nowmber* 1897. 

PbebbInt; ■ 

Sib C. F. Fabbam. Et., Chief .Tu^itiob, a^d Mb. Jasnos Candy. 

Gopftl Oundapa Naik.1..(Original Plaintiff) Applicant 

• wrsm 

Vishnu Krishna Naik.(Original Defendant) Opponent.* 

Civil Procedure Code (Act XIV of 1882), Sees. 68, 62, 68. 66^ Plaint 

registered—Copy extract from account books annexe—Boohs 
of account not produeed for confirmation—Penalty for 
non-produetion of hooks—Practice —Procedure. 

• 

On kh& 14tb April 1897, a plaint waa preoanted and was numbered and registered as a 
suit. Annexed a copy of an extract from the plaintiff's account books. The matter 

was adjourned bt the 2nd June 1897, for the production of the account books, in order that 
the eopy might be compared and Terifled. On that day neither the plaintiff nor his pleader 
appeared with the books, whpreupon the Subordinate Judge rejected the plaint, holding that 
no summons could bo*issued unless the*eopy extract annexed to the plaint was found to 
be eorreet. 

Betd (reTcrsiug the order) that the plaint having been registered on the 14th April, sum- 
mopses ought to have been issued on the 2nd June. There was no provision in the Oivil 
Procedure Code (Act XIY of 1882) justifying the rejection of the plaint. The penalty .which 
the plaintiff incurred for not producing his original tuMounts was tiiat prescribed in section 68, 
«•*., not being able u> put in that account without the special leave of the Judge. 

Application under the extraordinar^s jurisdiction of the High Court (section 
623 of the Civil Procedure Code, Act XIV of 1882) against the order of Rao 
Bahadur Gangadhar V. Limaye, First Class Suhordinate Judge of Belgaum, in 
Small Cause Suit No. 279 of 1897. 

On the ,14bh April 1897. being the last day of the sitting of the Court 
before the summer vacation, the plaintiff .presented a plaint to recover the 
balance du«« on an account. Annexed to we plaint was a copy of an extract 
from plaintiff’s account books. The plaint was duly numbered and registered 
under section SSj^f the Civil Procedure Code and the matter was adjourned to 

* Application, No. 139 of 1897, under the Extraordinary Jurisdiction. 

teseo. 58^be plaintiff shall endorse on the plaint, or annex thereto, a memorandum 
of tb^ documents (if any) which be has produced along with it; 
Prooedure on admitting and, if the plaint be admitted, ehall present as many copies on 
plaint. „ plain paper of the plaint as there aredefendants, unless the Oourt 

by reason of the length of the plaint or the nnmber of tbe de- 
Tendants, or for any other sufficient reason, permits him to present a like number of conoiss 

statements of the nature of the claim made, or of tbe relief or 
(V> ne « w state w n ts - remedy required, in the suit, in which case he shall present 

such statements. * 

If the phgqtiff sues, or the defendants or any of the defendants is sued, in a representative 
eapacity, such statements shall show in what capacity the plaintiff o{ defendant sues or 
is sued. 

The plaintiff may, by leave of the Oourt, amend such statements so as to make them 
aorrwpond with the plaint. > 

The ahjaf ministerial offioer of the Oourt shall sign snon memorandum and oopim or 
statsmanta if, on examination, ho finds them to be correct, ^ 

The Oburt "tAli rise danse the particulars nuntioned in seotion 60 to be entered in a 
book to he kept tot the purpose and called the register of civil 
Bsgtstnr of suits. eoite. Such entries shall be numbeesd in everv year according 

to tiijp order in wUoh the plaint is admitted.] 


* 


1191 




I.L.It. 22 bom. 272 QOfAh owdava naix *. Vishnu siusbma hak {1227^ 
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the 2Dd June 1897, whioh was the first day of sitting after the vacation, for 
the production of plaintifiTs account books in order that the annexed copy might 
be compared with tbe books (sbctitw 62). *On that day neither the plaintiff 
nor his pleader being present in Oourttwith the account books, the Subordinate 
Judge [972] reject^ the p^t^lnt, holding that no summons could be issued to 
the defendant unless the copy of the extract from tbe books was found to be 
correct after comparison with the books themselves. Subsequently the plaintiff 
applied to the Court to have the suit placed on the file on 4be ground that be 
bad been prevented by illness from attending the Court on the 2nd June and 
that his pleader was not bound to be present on that day as it was not the 
day of hearing. Tbe Court rejected the application. 

The plaintiff, therefore, applied to the High Court under its extraordinary 
jurisdiction, and contended that the order dismissing the suit was not warranted 
by any provision of the Civil Procedure Code (Act XIV of 1882), and that the 
Judge had no jurisdiction to make it. A rule ntst having been issued^calling on 
the defendant to show cause why the suit should not be restored to tbe file, 

Balaji A. Bhagvat, for the Plaintiff, appeared in suppo^^f tbe rule. 

There was no appearance for the Opponent (Defendant) to show cause. 

Faraan, G.J.:—In this case there has apparently been no aontumacions 
refusal by the plaintiff to produce his boohs, and there is no direct provision of 
the Code, that we can find, which justifies the action which the Subordinate 
Judge has adopted. The plaint having been registered under section 58 on the 
14th April, the Subordinate Judge ought, on the 2nd of June, to liave issaed 
summonses. The penalty which the 43laintiff incurred for not producing his 
original account on that day is that prescribed by section 63, vis., not being 
able to put io that aooouut without the spaoial leave of the Judge. 

We set aside the order dismissing ^he suit, and direct that the Subordinate 
Jndge* do issue summonses nuder section 64, and proceed with the bearing of 
the suit in dne oonrse. posts, costs in tbe oanse. 

Ordtr set aside. 
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BAI NANI V. C^DNILAL [18971 ' l.L.R. 22 Botu. 978 
[978] APPELLATE CIVIL. • 

The 22hd Novfmbt^^ 1897. 

PBESEH4T : 

Mb. JnsTiCB P.VBSONS and Mr. J&stice Ba'nade. 

BaiJN'ani.(Original Defendant) Appellant 

versus 

Chunilal.(Original Plaintiff) Bespundent.’^ 

Hindu law — Adoption—Adoption of her brother's sjn try a Hindu widow — 

Validity of such adoption. 

Under the Hindu law a widow may adopt her brother’s son. 

Sbcond appeal from the decision of T. D. Fry, .loint Judge of Ahmedabad. 

The plaintiG^'t^.^ed as the adopted son of Jeyshankar Utamram to establish 
his title to a certain cash allowance annually received from the Government 
treasury of Daskroi. 

Jeyshankar, the original recipient of the cash allowance, was a Brahmin. 
He died in 1881, IBaving two widu^s and a daughter, the child of the senior 
widow, who was the defendant in'llie present suit 

On Joyshankar’s death the allowance was transferred to the name of his 
elder widow. 

On 9th October 1B92, the elder widow died. Thereupon the allowance 
was entered in the name of the younger,widow and was paid to her. 

On the 29th May 1894, the younger widow adopted the plaintiff, who 
was her brother’s son. , 

The younger widow died on I7tli February 1895. Thereupon the 
allowance was entered in the name of the ^it^fendant (the daughter of the elder 
widow) and was paid to her. This led to the present suit. 

The defendant pleaded [inter alia) that the plaintiff’s adoption was illegal 
and invalid (1) because he was the brothers son of iiis adoptive mother, and 
(2) because Ihe adoption was made from corrupt and capricious motives with 
the object of defeating the defendant’s rights of succession and inheritance to 
her father’s eslnle. • 

The Court of First Instance rejected the plaintiff's claim, holding that the 
adoption was made from improper motives for the [974] purpose of injuring 
and defrauding the defendant, and that the plaintiff’s adoption (being the 
adoption by a sister of. her brother’s son) was invalid uniter the law of the 
.Mayukha, which was the paramount aut'nority in Gujarat. 

This decision was reversed, on appe„al, by the Joint Judge of Abmedahad. 
He held, on the authority of Hriramulu v. Hamayya, 1. L. B^, 3 Mad., 15, that 
the plaintiff’s adoption was net invalid under the Hindu law*. He allowed the 
plaintiff’s oiUhn. . ^ 

Against this decree the defendant appealed to the High Court 

Oanpat ^adashiv Boo, for Appellant:—T&e question is, whether an 
adoption by a sister of her brother’s son is valid under the Hindu law. The 
Dattaka ,Mime^sa (8el{.^4, pi. 38 and 34) lays down that such an adoption is 
invalid for the same reason that a sister’s' son cannot be adopted by a brother. 
The principle of adoption is that tHe son adopted should be the *' reflection of a 

* Beoond Appeal, No. 632 of 1897. 

* 
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son.” The rule origiofiilly laid down was aooordiugly that a legal marriage 
mast be possible between the adopter and the mother of the adoptee. This 
rule was afterwards extended so as tp covef a case like the present. And it 
was laid down that a legal tharriage sh^ld also be possible between the adoptive 
mother and the natural father of the adopted son. See West and Btibler's 
Digest, p. 1032. The responses of the. Shastris quoted at page 1033 of the 
Digest show that a Brahmin widow is not allowed by the Vyavabar Mayuka 
to adopt a brother’s son. In Girioxoa v. Bhimaji, 1. L. B., 9 Bom., 58, Wbsx, 
J., refers to the objection that migh£ be taken to the validity of such an 
■objection. Vattas Kuar v. Laelimm Singh^ 7 N.-W. P. 117, is a direct authority. 
It lays down that a widow cannot affiliate a brother’s son. See also Dagum- 
haree v. 'farammee referred to in F. MacNaughten’s Hindu Law, p. 170. The 
lower Court relies on Sriramulu v. Bar/iayya, 1. L. B., 3 Mad., 15, but that case 
is not in point, as there the adoption was made not by a widow, but by the 
adoptive father. 

I Parsons, J.:—Suppose the plaintiff had been adqnted by Jeyshankar, 
would the adoption have been illegal 

[978] No. • Jeyshankar was competent to adopt the plaintiff, because he 
could have legally married plaintiff’s natural mother. 

[Parsons, J.Suppose the adoption* had been made by Jeyshankar’s 
senior widow. Would the adoption have been valid ?} 

1 admit that in that case also the adoption would have been valid, and 
for the same reason, namely, that a legal marriage was possible between the 
senior widow and the real father^of the adopted son. But no legal marriage 
could possibly take place between the junior widow and her own brother. It 
is on this ground we contend that the plaintiff’s adoption by the junior widow 
is illegal. ^ 

Ooverdhan M. Tripathi, for Bespondent: —It is conceded that the plaintiff’s 
adoption would have been perfectly valid, if it had been made by Jeyshankar 
himself. If so, why should the adoption be invalid when made by his younger 
widow ? The widow did not adopt to herself, but to him. She acted under 
an implied authority from him. And if he was competent to fidopt the boy, 
she was equally so. No doubt, It is now a well-established rule of law that 
the hoy to be adopted must be one whose natural mother the adopter could 
have legally married ; and according to this rule the daugh^’s son or sister's 
SOD is not eligible for adoption. But there is no foundatioh^^in law, for the 
proposition that a ^legal marriage must also be possible between the adoptive 
mother and the natural father of the adopted son. The Dattaka Mimansa has 
been cited in support of this role. But there is'not a single text to support 
the statement in the Dattaka Mimansa. Go the contrary both Mr. Mandlik 
and Mr. Mayue refuse to accept Nanda Pandita’s authority on this point, and 
pronounce in favour of the validity of the adoption by a sister of her brother's 
son: see Mandlik’s Hindu Law, pp^ 479—481, and Mayne’s Hindu Law, 
sec. 125. The case of Sriramulu v. Ramayya, I. L B., 3 Mad., 15, is con¬ 
clusive on this question. It shows that there is no prohibition, ^ law, to the 
adoption of a wife’s brother's son. Even if there were any prohibition, it is 
^{rectory, not mandatory. 

Ranade, d. :—The adoption of the respondent-plaintiff in this case was 
qumtioned in the lower Courts on various grounds, but, [976] in the appeal 
iMforO' us, the only gcound on which its validity was d^iputed had reference to 
the fact that the respondent was the son of |he brother of the adoptive mother, 
Bai Diwali. Ic was admitted that the adoption was made by the widow to 
continue the line of her husband JeysbanW, crbo could have contracted a 
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valid marriage with the nataral mother of the respondeat. H was further 
oonoeded by Mr. Bao, the appellant’s pleader, that if Jsyshankar- bad adopted 
the raspoodent, no valid objeotion could ha>^ been urged on this ground. It 
was, however, contended that Jeyshan^r’s ^idow'could not validly receive in 
adoption her own brother’s son, because of bei; natural selationship to her 
brother, for the same reason in fact that Jeysbankar could not have validly 
adopted his own sister’s son. 

• 

The question thus raised is one which has never been formally decided in 
this Presidency. There was indeed an incidental reference made to it in the 
judgment of West, J., in Oiriotva v! Bhtmaji, 1. L. B., 9 Bom., 58. The boy 
whose adoption was in dispute in that case was the son of the brother of the 
adopting widow, but no objection was. taken on that ground to the validity of 
the adoption, presumably because the case arose in the Southern Maratba 
Countr;^, where the prohibition of the adoption of daughter's and sister’s son 
is not universally in force. As the present case comes from Gujarat, this 
reason does uof hold good, and the appellant’s pleader contended that 
Mr. Justice West’s dictum was an argument in his favour. Me also relied upon 
the ruling in Battas Kuar v. Lachman Singh, 7 N.-W. P., 117, in which the 
adoption of her brother’s son by a widow was held to be invalid. On the 
other side, much reliance was placbd on a ruling of the Madras High Court 
which it was laid down that the adoption of a wife’s brother’s son was not 
invalid— Sriramulu v. Bamayya, I. L. R., 3 Mad., 16. These were the only 
deftided cases cited on either side in the course of the argument before us, 
which have a direct bearing on the point ,more immediately under considera¬ 
tion. Mr. Justice West's opinion is, however, only an obiter dictum. As 
regards the Allahabad case, it appeafs from the judgment of the Chief 
C977] Justice of Allahabad in Bhdgtoay, Smgh v. Bhagwan bingh, 1. L. B., 17 
AIL, 294, that the adoption referred to in Battas Kuar v. Lachman •Singh, 

7 N.-W. P., 117, was held to be invalid because the wjdow had adopted the boy 
without any authority from her husband. . In the Madras case above referred 
to, the adoption was not made by a widow, but by the adoptive father, and it 
is conceded iP this case'that if Jeysbankar had adopted the respondent, no 
objection could properly have been urged, ^t will be thus seen that the three 
oases cited are not much in point, and we must decide the present dispute on a 
general consideration of the nature and force of the alleged prohibitions based 
on near relatictiship in the matter of adoption. 

There is a general unanimity among the authorities ffliat there is nothing 
in the Smruti texts, or in theicommentaries of Mitakshara and Mayukha, chiefly 
in force in Gujarat, which suggusta any such particular limitation in the matter 
of adoption. 

The prohibitions based on near relationship had their origin chiefly in the 
Dattaka Mimansa, a work of Nanda Paddita, who relied solely upon the texts 
of Shaunaka and Sakala. The originals with translations of those texts will • 
be found in Jiao Sabeb Mandlik’s work, as also in the elaborate judgments of 
BaNBBJI, J., one of the dissenting Judges, and of the Chief Juartioe and a major¬ 
ity of the other Judges, in the Allahabad Full Qench case referred to abov^ 
These original texts expressly lay down, among negative prohibitions, the oases 
of the daughter’s son, thp sister’s son, and the son of the mother's sister, as 
ineligible .for adoption l|i the case of the thr«e higher castes of Hindu society. 
Nanda Pandita further enlarged their scope by analogical reasoning, and exjSress- 
ed an opinion that for the same reason that a brother could not adopt his sister’s 
son, a sister could not adopts a brother’s son. It is on this latter extension of 


1195 



I.L.R. 22 Bom. 978 . bai bami v. ghcnilaIi '[1897] 

« 

the prohibitive texts that the oootantioD of the appellant is based, and we have 
sow to see how far this extension can be aooepted as legitimate, and allowed 
weight not naerely as directory, btit as a mandatory rule. 

[978J In so far as daughter's and,sister’8 sons are oonoernad, it is now too 
late on this side oHndia to raise the Tjaestion which has been solemnly settled 
for the three higher castes by this Court in a series of decisions—GopoJ v. 
Hanmant, I. L. B., 3 Bom., 273 ; S. C. on review, I. L. B., 6 Bom., 107; Bhagir- 
thibai v. Radhabai, I. L B., 3 Bom;, 298, and otherwise fof the Shudra caste 
in Oanpatrao v. Viihoba, 4 Bom, H. Bep., A. C, J., 130 ; Lakshmappa v. 
Bamava, 12 Bom. H. C. ]^p., 364. . 

These rulings indeed cover not only the case of the sons of daughters and 
sisters, and mother’s sister, but also of any other woman whom the male adopter 
could not by reason of propinquity marry. This enlargement, however, does 
not cover the present case which falls under the extension of the analogy of the 
male adopter to his widow as suggested by Nanda Pandita. As far as sister’s 
son, and daughter’s son, and mother’s sister’s son are conceN::^, Nanda Pandita 
bad the authority of express texts to support him, sod his remarks in respect of 
them furnished only the reason of the rule. In respect of the further extension 
of the prohibition to the near relations of the adopting .widow, there is no such 
textual authority, and the commentator oannot legitimately claim the functions 
of the Smruti writers. * 

Mr. Justice Muttusami Aytak, in the Madras case cited above, has very 
properly observed that there is no foundation in the text of Shaunaka or Sakala, 
on which Nanda Pandita relies, tor, the 'rule he seeks to draw from it, namely, 
that the adopting mother must also be a person who naigbt have legally married 
the natural father of the adopted boy! The rule only requires that marriage 
should be possible between the person fer whom the adoption is made, and the 
natural mother of the adopted boy —Minakshi v. Bamanada, I. L. B., 11 Mad. 
49; Ohinna Nagayya v. Pedda Nagayya, I. L. B., 1 Mad., 62. The extension 
sought to be given by Nanda Pandita in the Dattaka Mimansa, and after him 
by the author of the Dattaka Chandrika, is clearly fa^ beyond the scope of a 
commentator's functions; and unless such an extension has secured general 
adherence in the general consciousness or the habits and praotioee.of the people, 
British Ck)urta of justice, administering Hindu law, are not bound to give effect 
to it as part of the general law—Coffector o/ Madura v. Moottoo Bamalinga, 
12 Moore’s I. A., 3D7 at p. 436. • *- 

[979] The logical uusoundness of the particular reasons assigned by 
Nanda Pandita for the view enunciated by him, is discussed at great length by 
tho Chief Justice of Allahabad, who has in this matter largely endorsed the 
comments made by Bao Saheb Mandlik in his work. • 

For the purposes of the present appeal, it seems unnecessary to go into the 
question of the authority of the two works on adoption, the Dattaka Mimansaand 
, Chandrika. Allowing them the full weight claimed for them, it is clear that they 
must be treated ah only declaring the law, and not making it; and on this basis 
there is no grouqd for accepting the extension of the ^robibitioiT'proposed by 
them to the widow’s relations when it is not supported by express texts of the 
Smruti writers. ' 

It must also be borne in mind that the adoption in this case was made by 
the widow to Jeysbankar, and not to herself. She tacted under an implied 
anthbnty from her hasband. This husband had two wiidows, tlie elder and the 
younger Diwali. It must be a very far fetdbed construction of .the law whieh 
would permit the husband or tbe elder widow to (pake a valid adoption of the 
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respondent, while denying this same validity to the aot of the yonnger widow, 
solely beosuse the boy's natural father happened to be* her brother. 

.The Caioutta High Court ha^ for similac reasons disoouraged an extension 
of the principle of exolusion in another ^ireolylon, when it was’Sought to hold 
that a grand-nephew oould not be adopted as a son, because of the rule requiring 
the adopted son to be a reflection of a datural born son—^ Horan Chundsry. 
Burro Mohun, I. L, E., 6 Cal., 41. 

Lastly, it deserves notice that, for the reasons which led their Lordships 
of the Privy Council to rule in Srimati JLJma v. Ookoolanund, L. B., 5 I. A., 40, 
that the positive restrictions laid down by Nanda Pandita were only directory 
and not prohibitive, even if this extension to the widow’s near relations were 
permissible, the restriction would be at bast directory only, and not mandatory, 
proper to be observed, but not obligatory and enforceable-as positive law. 

For-these several reasons, we disallow the contention raised in this appeal 
and confirm the decree of the District Court with costs. 

Decree oonfirmed. 


NOTES. 

(The Privy Council settled the question in favour of the validity of such adoption:—(1916) 
37 All., 369; see likewise (1904) 97 All., 417 ; (1899) 24 Bom., 473. J 


[980] CRIMINAL EEFER.ENCE. 

The Jst December, 1897. 

, Pbebent; 

Mb. Justice Paksons and Mb. Justice Ranade. 

• * Municipality of Bombay 

oersust 

' Punderji.” 

Muntci^ahti^—Bombay City Munteipal Act (Bom. Act IJI of 1886), 

Sec. 461 (d) — By-law—By-law restricting the height of buildings on a site 

previously built upon—Validity of such hy-law. 

The tlunieipality of BombAy has power under eectiou 461, clause (d) t of Bombay Act 
III of 18SS to make a by-law restricting the height of a new building erected on a site which 
has been previously built upon. 

This was a reference under section 432 of the Code of Criminal Procedure' 
(Aot X of 1883) by W. B. Hamilton, Adting Chief Presidency Magistrate. 

The following are the material clauses of the reference4— . 

" One Susderji Shivji hae been charged under section 353 of the Municipal Act for not 
carrying out the orders wit& reference to the height of his building. It appears he hau pulled 

* Criminal Beference, Mo. lO&of 1897. • 

7 Section 461 clause (d) provides- » 

“ The Corporation may from time to time make by-laws, not inconsistent with this 
Aot, with, resp^ to the ftplowing matters (namely), , 

(d) The provision and maintenance of sufficient open space,oithor external or internal, 
abDid> buildings to secure a tree circulation of air, and of other means for the 
ad^uate ventilation of building's. 
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down an old building and baa robuilt it to one and half times the width of the street on wbioh 
it abuts. He was, therefore' ordered to reduce the height. 

“ 2. The rbad is 25 feet 2 inches j^ide and the height of the house is 60 feet 7 inches 
(39'8*+21/4'). . .1 1 

“3. Section 461(d) ot the Municipal^&ot (Bom. Act III of 1888) empowers the Cor¬ 
poration to make by daws to regulate ‘ the provision and maintenance of sufficient open spaee, 
either external or internal, about buildings to secure a free circulation of air and of other 
moans for the adequate ventilation of buildings.’ t 

“4. The by-laws published in the Govet^inunt Oaaette of the 3rd August 1892, provide 
as follows:— 

‘ 30. A person who shall erect a new building which abuts on a street of less than 60 
feet in width or any part of which is within a distance of half the width of such street 
from a street of less Width than 50 feet, shall not without the written permission af the 
Commissioner erect such building to a greater height than one and a half times the 
width between the point [ 981 ] at which such building approaches nearest to the street 
and the opposite side of such street.’ 

“ 5. The accused is charged with an infraction of this by-law. ms solicitor contends 
that the by -law is ultra vires, because section 461 (d) does not give any power to regulate the 
height of a building. It does give power to secure sufficient open space round about a build¬ 
ing, but it gives no power to restrict its height. The height is eiqiressly regulated by section 
348 (s), which restricts the height to one and a baff times the width of the street it abuts on 
when the street is of a less width than .50 feet. A*nd this section 348 applies to building 
newly erected on any site previously unbuilt upon, and it is implied that rebuilding on a sits 
previously built upon cannot bo restricted as to height. Bo that if a man had a house 100 
feet high he might pull it down and rebuild it 100 feet high, although it may be in excess of 
the height of 1^ times the width of a narrow street. 

“ 6. It was also argued that the height Cl the front part of the building is only 18 inches 
more than the 1^ times the width of the toad, %nd that all the Municipality can insist upon 
(if they l\ave the power under the by-law) is to reduce that height by 18 inches. 

“ 7. The house then goes Jiack 13 feet whore there is an open terrace and rises by 21 
feet 4 inches. It is contended that the by4aw, if valid, does not apply to this part of the 
buildingi which in fact is distant from the street by 13 feet, which is more than half the 
width of the street. 

“8. The solicitor for the Municipality contends that the by-law is 'mt ultra vires. 
Section 348, he argues, applies to buildings on now sites. Whereas this is a building on 
an old site. The by-laws can regulate the height of buildings on old sites, and secure air to 
the neighbouring buildings by limiting the height. If houses could bb built to any height, 
they would seriously iutc^ere with the ventilation of smaller houses and the access of air to 
them. The words (sufficient open space ’ apply to the space above a building as well as to 
the space on the sides. Thu .-iamc object is secured in the model by-laws of the Local Oovem- 
ment Board in England (Knight’s Aunotated Model By-law-i, Section 54, on page 169), when 
the space to be left at the back of a building must not bo less than 10 feet or 15 feet, if the 
' opposite house is 15 feet higher, 20 feet if the opposite house is 25 feet high, and 25 feet if 
the opposite house is 35 feet high or more. * 

< “ 9. He also contends that if any part of the house is within a distance of half the 

width of the street from the street, the by-law applied. The front part of tHis house abuts 
on the street, and thi height of the whole house must be regulated by the by-law. It is not 
allowable to divide the house into two parts and restrict the height of the front part only 
and let the height of the back par^bo unrestricted. 

“ 13. In my opinion, I believe that section 461 (d) does ndt ^ive power to regulate the 
height of* a building, and that the power to regulate open spaces alSuut buildings applies only 
to lateral open spaces, and it may also apply to new [ 981 ] buildings on sites previously 
unbuilt upon. The by-laws cannot be inconsistent with the Act, and it would be medn’sistent 
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to nitriot the height of a building by a by-law which was purposely left nnreatrioted by 
section 348. 

14. As the question is one of considerable itnportanoe, I beg to refer the question for the 
favour of the opinion of the High Court, and tofcsk, wiietherAbo Municipality have the power 
under the by-law quoted to restrict the height oj a now building on a site which has been 
previously built upon. 

The reference was argued before a Division Bench (PARSONS and BaNaDE, 
JJ). 

Inverarity, for the Municipality. 

Lang, Advocate-General, for the Accused. 

PaVgODB, J.The Acting Chief Pre.sideDcy Magistrate (Mr. W. B. 
Hamilton) has referred to this Court the following question, viz., whether the 
Municipality have the power under by-law 30 to restrict the height cf a new 
building .on a site which has been previously built upon. By-law 30 is as 
follows: " A person who shall erect a new building which abuts on a street of 
less than fifty in width, or any part of which is within a distance of half 
the width of such street from a street of less width than fifty feet, shall not, 
without the written permission of the Commissioner, erect such building to a 
greater height than onq and a half times the width between the point at which 
snoh building approaches nearest to the street, and the opposite side of such 
street. Provided that nothing hetoin contained shall debar any person from 
building up to the full height of any building (belonging to himself) which has 
stfood within two years on the same site, and on which he has not been 
precluded from building by any iniunction jor order of a Court.” It purports to 
have been passed under the authority conferred by section 4G1 of the City 
of Bombay Municipal A'ct, 1888 (hereinafter called the Act). Clause {d) of 
this section is as follows;— {d) the provision and maintenance of sufficient 
open space, either external or internal, about buildings to secure, a free 
circulation of air and of other means for tiie adequate ventilation of build¬ 
ings The Magistrate thinks that the hy-la\v is illegal, as being inconsist¬ 
ent with the Act. Section 348 of the Act, ho says, makes certain 
provisions in respect ‘of buildings, which are to bo newly erected on sites 
previously unbuilt on. Buildings already existing are left unprovided for 
C988] ano unrestricted by section 348 ; a bj -law, therefore, providing for the 
application to them of any of the matters or restrictions mentioned in section 
348 is inconaietenti with the Act. Ho doubt section 348 of the Act does deal 
with buildings to be newly erected on sites previously unbuilt on, and one of 
its clauses (e) regulates the height of such buildings. *lt may, therefore, be 
argued that there must be very clear words used elsewhere in the Act to enable 
the Municipality to make a by-law w'hioh shall affect buildings to be newly 
erected on sites already built on. The obvious reply, however, to this argu¬ 
ment is that section 461 of the Act contains these very clear words. Except 
in clause (o) it deals entirely witli aliieady existing buildings, premises, and 
oonditions of things. It could never he argued that because section 348 of, 
the Aot enacts certain regulations to be observed in the case of nevv buildings 
to be ereoteS on new *sites, there could be no power givei\ elsewhere Ly the 
Aot to make by-laws enjoining similar or even the same regulations to be 
observed in respect of buildings either already sfand'ug or to be erected on old 
sites. Undoubtedly, suoh a power could be givefi, and in our opinion section 
461 clearly gives the pev^er to make by-laws in respect of the matters mentioned 
in clause id). * There fs nothing, therefore, illegal or ultra vires in the by*law. 

The only point mentioned by the Magistrate which remains for decision 
is whether clause (d) allowgof a by-law which restricts the height of a building. 
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The Magistrate thinks that it does not. but that it only applies to lateral open 
spaces. We cannot see the distinction. We assume that the word “buildings ” 
ineans the building that is standifig or is beibg erected, in respect of whr^ a 
circulation of air and veotilatiod is r^uired to be provided. It seems to us 
that the result is exactly the same whether the regulation be, for example, that 
if a house is 20 feet high a space of 20 feet shall be left in front of it. or that 
the height of a house shall not be more than 20 feet, if the space left in front 
of it is only 20 feet wide. The model by-law quoted by the Magistrate 
shows this. It regulates the width of the open spaces by the height of the 
houses. It thus regulates the height of tl^e houses just as the by-law in ques¬ 
tion here does. In the present case all that the accused has to do, if he wishes 
to [984] build his house 60 feet high, is to build it so far back from the 
road as to leave the necessary open space required by the by-law for that height 
“ between the point at which the building approaches nearest to the straet, and 
the opposite side of such street." We return the case with our answer to the 
question in the affirmative. 
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APPELLATE CIVIL. 

_ 

The 6th Deeember, 1897. 

• PRBSENT: 

Sir C. P. Farran, Kt., Chief .Justice, and Mb. Justice Candy. 

« 

Anandibai.(Original Defendant) Appellant . 

• versus 

Bajaram Chintaman Pethe.(Original Plaintifif) Bespondent.'*' 

Civil Proeedure Code (Act XIV of 1889), Sec. 966 (k) — Exceutibn — Attaeh- 
nent — Spes suooeqsionis — " Expeetaney of succession hy survivorship''-~- 
Not altaohahle — Widow — Widoyj's estate. 

One Badashiv Anant devised a house, which was his self-acquired property, to his widow 
(the defendant), and died leaving a sou. Vasudev. The will did not expressly give the widow 
I power to dispose of it. The plaintiff in execution of a decree against Vasudev sought to attach 
Vasudev’s interest in the house. The lower. Court held that as the intermt taken by the 
defendant in the house under her husband's will was only a widow’s estate, Vasudev as her 
'husband’s son ha^ an interest in the house which might be attached by the plaintiff. 

ilM (reversing |he decrw) that Vasudev had no interest iorthe house. He had only a 
epsBvuceeaaionia —an expectancy of succession by survivorship, and such a hope or expeotanoy 
is'hot attaohable under section 286 (k) of the Civil Procedure Code (Act XIV of 1889). 

Th« entire estate was vested by the testator in the defendant. No doubt her estate was 
a widow’s estate. Her estate in it closely resembled that of a fh^ried woman in England 
to whom property is given with a restraint against alienation.*' That Ifeing so, she wae 
nnablo to dispose of it, but still she was its full owner. The whole property passed to her 

. Appeal, No. 661 of 18|p7, 
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from tbe tostotor. Nothing wm left in him. Bat until aha died it oonld not be known who 
would inherit the honee. 

Atntaji v, Chandrabai, I. L. R. 17 Bom., &0S. diatinguished. 

Second aPPE&L from the decision of Bao Bahadur D. G. Qharpure, additional 
First Class Subordinate Judge of Nasik ii$ith appellate powdrs, reversing the 
decree of Bao Saheb L. £. Nulkar, Joint Subordinate Judge. 

[988] The plaintiff sued for a declaration that a certain house belonged to 
his judgment-debtor Vasudev and was liable to be sold in execution of a decree 
against him. The defendant, who was Vusudev's mother, denied that Vasudev 
had any interest in the house. She claimed to be the owner, alleging that it 
had*been the self-acquired property of ber husband Sadashiv, and that he had 
left it to her by his will. 

The Subordinate Judge dismissed the suit, holding that the house in dispute 
was not Vasrdey’a property, and that it was not liable to be attached in 
execution of the decree against him. 

On appeal by the plaintiff the Judge reversed the decree and allowed the 
claim on the ground that Sadashiv’s will did not convey absolute title to the 
defendant, but oal> a w’idow's estate. 

The defendant preferred a second appeal. 

Mahadeo B. Ghaubal, for the Appellant (Defendant). 

Balkrishna N. Bhajehar, for the Bespondent (Plaintiff). 

Farran, C. J. :—We^ do not entertain any doubt in this case that the 
document upon which the defendant AnAndibai bases her title to the house in 
suit is a will, and that the deceased .testator Sadashiv Anant by it validly 
devised the house to her. As the will does not expressly give the defendant 
Anandibai (who was the testator's widow) a power of disposing of the house, the 
question remains whether Vasudev, oneof.the testator’s sons, had any attach¬ 
able interest in it at the time when the plaintiff attached it, Anandibai being 
still alive. We are of opinion that he had not. The testator, when he devised 
the bouse tq his widow, vested the entire dktate in her. No reversion was left 
in the testator to descend upon bis heirs as undisposed of estate. The Subor¬ 
dinate Judge, A. P., speaks of the estate which the widow Anandibai took in 
the bouse as a'widew’s estate, and in all essential particulars it is of that charac¬ 
ter. The law imposes upon her the disqualification of being unable to dispose of 
it, but still she is its full owner. Her estate in it olosel^ resembles that of a 
married woman in England’to whom property is given with a restraint against 
alienation. In the cas^ of such a gift or bequest the whole estate in the property 
. given passes from the [986] donor or testator. Nothing is left in him Until 
the defendant Anandibai dies. It cannot be known wbo will inherit the bouse. 
Vasudev, as one of her husband’s sons; has only a sp&s sucoessionh, "an 
expectancy of succession by survivorship,” and such a hope or expectancy is ^ 
not attachable under section 266 (fc) of the Civil Procedure Code. The law * 
upon which that excop^on is founded will be found in Ram Giiunderv. Dhurmo 
Narain, 15 Cal. W. B.. F. B. E., 17. The case of Annaji v. Ghandrabai, I. L. E., 
17 Bom., 603, was different. There it was expressly found that the donor onfy 
gave to the donee a life,estate. The reversion ex^ctant on the determination 
of the life estgite givef^ to the donee was left undisposed of, and consequently 
remained vested in the donor, and was, therefore, as such held to be attach¬ 
able. The fact that the donor only gave a life estate to the donee was the 
ratio deeidendi in that casf. 

• • • 
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The decree of the Appellate Court is, for these reasons, reversed, and that 
of the Subordinate Judge restored with costs throughout on the plaintiff. 

■0TB8. 

[In (1899) 1 Bou. L. B., 308, it wsb held that the reretBion to rsault nndar a tnut 
deed in favour of the'eettlor was dttaehable.] 
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APPELLATE CIVIL 

The 23rd November^ 1897. 

Pbesbnt; 

Mr. Justice Candy and Mb. Justice Pulton. 


Govind Gopal.(Original Plaintiff) Applicant 

versus 

Balwantrao Hari.(Original Defendant) Opponent.’^ 


Promissory note—Express promise to pay. 

A document is not a promissory note if it does not contain an express promise to pay. 
Application to the High Court under its extraordinary jurisdiction (section 
26 of ‘the Provincial Small Cause Courts' Act, IX of 1887) against the decision 
of Khan Bahadur M. N. Nanavati, Jud^e of the Court pf Small Causes, at Poona. 

Plaintiff sued in the Court of Small Causes, at Poona, to recover the sum 
of Bs. 351-12-0 alleged to be due on a Shata account. 

[987] The khata was in the following form :— 

“ Dated 16th April 1893, Co Qovind Oopal Phadke from Balwantrao Hari Baswadkar. 

“ (On debit side as follows):—Bs. 300 cash in Surat currency have been received: for 
them interest at eight annas per cent, per mensem, having ihade an agreement of five 
months, have been taken—three hundred#" 

The above was stamped with a one-anna stamp. On its being tendered 
in evidence, an objection was taken that it was insufficiently stamped. 

The Court allowed the objection and rejected .the document, holding that 
it was a promissory note and adequately stamped as such. 

The plaintiff then applied for leave to amend the plaint and to sue for the 
amount as for money had and received. The Judge refused the application 
and dismissed the suit. . 

The plaintiff applied to the High Court and obtained a rule to set aside 
the order. 

Purshotam P. Khare, for the Applicant (Plaintiff), in support of the rule. 

Oangaram B.'BeU, for the Opponent (Defendant), contra. 

Candy, J. :p-The document in question is headed “ khalia,” that is, 
“account.”* Then it proceeds—" dated 15th April 1893, to Qovind Gopal 
Phadke from Balwantrao HaSri Baswadkar.” Then on the debit side occur 
these words (literally transldtied):— 

“ Ba. 800 cash in Surat currency have bseu received : for them intereet at 8 annae per 
cent, i^r mensem, having made an agreement of five months,* have b^ taken-^rae 
hundred." * 

' * Application, No. 177 of 1897 under Bxtraordfnary Jurisdiction. 

*1202 

. f 


4 




In re uara&atsa sbbi Jaswats\nuji &o. fl897]. I.L.R. 22 Bom. 988 

We are unable to hold that this document is a promissory note. There 
is no promise to pay ; and there is no authority for holding tha^ an implied 
promise is sufficient to constitute an instrument a promissory note. The 
document is a receipt or an acknowledgnlent or an agreement., In either case 
the plaintiff was entitled to proceed with ^e suit. 

The rule must be made absolute a(\d the case remanded for the Small Cause 
Court Judge to proceed with it according to law. Costs to follow the result. 

Falton, J.: —As the document in question does not contain any express 
promise to pay, I do not think it is a promissory note. It [988] appears to me 
to be simply an acknowledgment of liability, and as such to be sufficiently 
stamped with one anna. I would accordingly reverse the decision and remand 
the^uit for retrial on the merits. A day should be hxed for the hearing, and 
the Judge, after taking such evidence as'the parties may tender, should proceed 
to determine' whether this money is justly due by the defendant to the plaintiff. 
For this purpose I do not think that any amendment of the plaint is necessary, 
but if it were, seems to me to be a case in which it might properly be allowed. 
Costs should follow the result. 

Rule made absolute. 


{I0TB8. 

[B«e alb<^ I. C., 199 (Oudh) ] 
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CRIMINAL REVISION. 

The 6th De<k'imher, 1*^97. 

PbeSENT : 

Mr. Justice Parsons and Mr. Justpce Ranadk. 

» 

• In re Maharana Shri Jaswatsangji Fatesangji.*^ 

-• 

Criminal Lfoeedure Code {Aot X of JS82),Sec. 133 — River—Obstruction in a 
public river—Meaning of ' obstruetion' as used in the section. 

Section 133*of th^ Code of Criminal Procedure (Act X of 188‘i) contemplates not only 
that the way, river, or channel where an unlawful obstruction is made, must be one of public 
use, but also that the obstruction must bo of that public use. • 

Where a dispute arose between the proprietors of two talukdari villages situate on the 
banks of a river about the diversion of the course of the river by means of a dam and a trench 
by one of them in th& current of the river, and each talukdar claimed the river as his 
' own private property, 

HM, that the Magistrate had no jurisdmtiou to interfere under section 133 of the 
flrim inal Prooedure Code (Act X of 1888). 

This was ap application under section 435 of the Criminal Procedure Code* 
(Aot X of 1882). .* . . 

The applicant was the Tbakor of Limdi, apd proprietor of the talukdafi 
village of Wadbela in the Abmedabad District. • 

The river Utavalj^separates the lands of this village from those of another 
talukdari villtfge callefl Navda, which belongs to one Latifkhan. The^river 
forms the boundary between those two villages for some distance. It* then 

* Criminal Revision, No. 297 of 1897. 
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bifurcates, one branch pBS8*[989]ing through Wadhela. the other through 
Navda, until both are lost in marshy swamps. 

On the 20(b April 1883, the Thakor obtained a decree establishing his 
right to have the water of the river iftavali flow freely at all times and in . all 
seasons towards bis village of Wadhbla, and directing the Talukdar of Navda 
to remove the obstruction he had caused by erecting a dam across the river. 

The proceedings in execution of this decree lasted till J.une 1896. 

On the 28th September 1896, thb Talukdar of Navda made a complaint 
to the Collector of Ahmedabad, stating th,at the Talukdar of Wadhela had dug 
a trench and erected a dam in the bed of the river, and thereby diverted the 
water from his channel, to the great injury of the people of Navda, who were 
his tenants. The material portion of this complaint was as follows:— 

" My village of Navda is within the jurisdiction of the Dhandhuka Taluks, The river 
of that village is named Utavli, and its water is used for all purposes by the inhabitants of 
that village. No one has a right except myself to use the water of the river for crops and 
produce. Therefore, on payment to me of the fixed amount and obtaining my permission, 
people of iihe opposite aide as well as others use it. In the meantime the Limbdi Darbar 
put us several times indirectly to great loss. The matter was many times enquired into and 
finally determined by the High Court. Several locution prooeedings have taken place in 
the matter. The laud on the opposite side of the fiver has been broken for cultivation. But 
as the current of the water is on this side, the water remains on this side. I have now re* 
oeived reliable information from my men that a number of men were engaged by the Limbdi 
Darbar, the land dug, and the earth therefrom^ thrown into the current of the river, and 
the flow of the water obstructed, and steps taken to divert it to the opposite side. By these 
means the persons residing in my village ani| my giras have undoubtedly sufiered, and will 
sufler an immense loss. T bring all the facts to your notice and request your Honour to 
avert this loss.” * 

oil receipt of this oomplaint<^the Collector made an inquiry into the matter, 
and directed the Assistant Public Pjrosecator to institute criminal proceedings 
against the Talukdar of Wadhela. 

Thereupon the Public Prosecutor laid information against ’the talukdar 
before the First Class Magistrate*of Ahmedabad, who issued-Iihe following 
notice to the accused under section 133 of the Code of Criminal Procedure;— 

“The river Utavli flows towards Navda alodg the border of your village Wadhela. The 
people of Wadhela and other villages named in the margin have, by youf L990) order, performed 
some digging in tbe current of that river, and, in order to stop the water flowing towards 
Navda, have raised a mound by filling in earth and thereby diverted the flow towards Wadhela; 
they have thus caused obstrnotion to the onltivators of Navda and other villages who main¬ 
tained themselves by cultivation with the help of the water. It .has been shown to me tha t 
the obstruction still continues. 

“ I hereby, therefore, do order and eajoju you that you should, within the period of 10 
days, abstain from the work of diverting the (low of the water,'remavo the obstructions caused 
* by you to the usual flow of water, and restore the ohannel to its original oondition ; otherwise 
you should appear in my Court on the fith July 1897, to show eause why t&o order should 
not( be eufotoed.” ' 

“ In answer to the above notice, the Talukdar of Wadhela pleaded that the 
river was not a public river,^bat his private property |o far as it flowed withia 
the liinits of his village; that he bad oaused no obstrueftion to ^ihe public and 
bad done nothing so as to cause a public nuisance; that this was a private die- 
pate between two neighbonring talukdars, and the Magistrate had no jurisdio- 
feion to interfere under section 133 of the Code of Qriminal Procedure. 
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The Magistrate overruled these objections, and passed an order under 
seotfon 140 of the Criminal Procedure Code (Act X of 1882) directing the 
Talukdar of Wadbela to remove the obstruction complained of. 

In his judgment the Magistrate rem|rked*a8 foHows :— . 

“ The principal contention of the respondente lb that the place whererthe alleged obetruo- 
tion has been caused, is not public, and that Ahe river where the obstruction is said to have 
beenoansedis of the private ownership of the Talukdar of Wadhela, i.e,, theLimbdi Thakor. 
On this point also the evidence of the Talati of Navda, the Bandh Karknn the Aval Karkun, 
the Mamlatdar (B. S. Chajganlal,) and the late Mamlatdar of Dbandbuka and now Deputy 
Collector, Mr. Parmanandas Sutajram, is jcorro'iorative throughout. They each and all 
allege that the river is public and that it does not belong to any particular individual. All 
the Villages by which the river passes make use of the water, and in a survey map of Wad* 
bela the Utavli river has not been shown at 'all, though it has been in the map of the 
village of Navda, The evidence of the above witnasses is quite consonant with the principle 
that every riparian holder has the right to use the water fl jwing past bis land. Be cannot, 
however, interfer:, as the Talukdar of Wadhela (Limbdt Thakor) has done in the present 
ease, with the rigbtf of other holders in his neighbourhoc 1 and cause such a serious loss as 
that now inflicted upon the neighbouring Navda Talukdar. 

IMI) “ The artificial filling and digging made by the Wadhela Talukdar forces the water 
in the direction of his \(jllag<! and checks its free flow towards Navda. No one in the present 
disputes the right of the Wadhela talukdar to use the w.iter flowing naturally past 
his land, but he must remain contunl with that, and that only, and not- try to get more by 
sensibly diminishing, by artificial means, the supply of water to his neighbours above and 
below the stream.” 

• 

Under these ciroumtstances the Taluktlar of Wadhela made the pifesent 
application to the High G&urt under its sevisional jurisdiction to set aside the 
Magistrate's order under section 133 of the Code of Criminal Procedure. 

Anderson (with him Bao Bahadur Vasudeo J. Kirtikar and HamduU V. 
Desai) for the ApplicantThe Magistrate had no jurisdiction to pass the 
order in quoatiou. The dispute is one of, a purely civil nature between two 
neighbouring talukdars, each of whom claims the bed of the river to be his own 
private property. The*obstruction complained of, affects the interests of the 
Navda Talukdar alone. It is on his complaint that the present proceedings were 
instituted. The public have no cause for complaint and do not complain of 
any public nuisance. The two talukdars have been disputing with each other 
in the Civil Court (pr years about this river. A dispute of a private nature 
relating to private property does not give jurisdiction to the Magistrate to pro¬ 
ceed under section 133 of the Code of Criminal Proc0dure-a-£?wpreAS v. Prayag 
Singh, I. L. R. 9 Cal., 103 : Basaruddin v. Dakar Ali, 1. L. R., 11 Cal., 8; Askar 
Mea V. Sabdar Mca, I. L. R., 12 Cal., 137 ; Lnokhee v. Ham Kumar, I. L. R., 

16 Cal., 564. Where a’feond question is raised as to whether the way, road 
* or channel is public or private- property, section 133 does not apply— Queen- * 
Empress v. Bissessur Sahu, I. L. R., 17 Cal., 562. Here both the talukdars 
assert that the river where the alleged obstruction was caused is a private and 
not a public river. The river is neither a tidal nor a navigable river. We submit * 
that the Magistrate hasp acted without jurisdiction. ^ 

Lang, Advocate General (with him O. K. Parekh) for the Opponent 
The Magistrate has found as a fact that the river ^s & public river and that the 
obatmotion complained qf affects a large [992] number of people. The whole 
evidence, showp that tl|a river does not belong to the rival talukdars or Jto any 
other private individual. All the villages by which it passes, use the water of 
this river. No member of the pulblic oan be restrained from using it. It is 
then a river " which is, or pnay lawfully be used by the public " within the 
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meaning of section 13& of the Code of Oriminal Prooednre, and it is this public 
user which, has been obstructed by the dam erected across the river by the 
Tbakorof Liinbdi. Bis acts amount to a public nuisance. The Magistrate had, 
therefore, junsdiction to unterfure aiid remove the obstruction under section 
138 of the Code. , , 

Parsons, J.: —In this case the Magistrate has ordered the applicant, who 
is the Thakor of Limbdi and the owner of the village of Wadhela, to remove an 
obstruction from the river Utavli. The real point for our decision is whether 
the obstruction is such as could be tlie subject of an order under section 133 
of the Code of Criminal Procedure. The. river Utavli is said to have its rise 
in Kathiawar, to run through the lands of several villages, and after a course 
of some 25 miles to come to the villages of Wadhela and Navda. It forms ffaeir 
boundary for some short distance. It then bifurcates ; and the two streams end 
by absorption into the soil of the respective villages. The Thakor of Limbdi has, 
to use the words of the Magistrate, performed some digging in the current of 
the river and has raised a mound by tilling in earth, and hae thereby diverted 
the flow towards Wadhela; in other words, he has, by means of a trench and 
a dam, diverted the course of the river, so that now the greater portion of the 
water of the river flows into Wadhela and little or no water runs into Navda, 
whereas before the water was pretty eveply distributed between the two. 
Navda is like Wadhela a talukdari village and was owned by one Latifkhan, 
who made the original complaint in the matter (Exhibit 8) on the 28th 
September 1896. There had been prior to this a long standing litigation between 
the two talukdars relative to the water qf the river. In 1877, a suit was filed 
by the owner of Wadhela against the owner of Navda, because the latter had 
erected a dam which prevented the water flowing into*Wadhela. It was decided 
in 1883 by this High Court, which declared the plaintiff entitled to have a 
[998] free flow of water into Wadhela. * The proceedings in execution of this 
decree'were not finally concluded till 1896. (See Printed Judgments, 1896, 
page 480.) It must have*been very soon after this that the acts now complained 
of were done. 

Section 133 of the Code deals only with an obstruction in a V7ay, river, or 
channel which is, or may be, lawfully used by the public. These words seem 
to imply not only that the river or channel must be one of public hse, but that 
the obstruction must be of that public use. 

The questions, therefore, that arise are:—1. Whether the Utavli is a 
river which is, or ma^ be, lawfully used by the public. 2. If so, whether 
there has been any unlawful obstruction caused to that use by the acts of the 
applicant. The best definition of the word " river'” that 1 can find is given in 
the Tagore Law Lectures, 1889 (Biparian Bights), viz. " A running stream of 
water arising at its source by the operation of natural law and by the same . 
law pursuing over the earth’s surface a certain direction in a defined channel, 
being bounded on either side by bdnks, shores, or walls until it discharges 
, itself into the sea^alake or a marsh." This, however, says nothing about 
size, and, therefore, ought, I think, to be supplemented by the definition in 
Webster’s Dictionary, viz. :—" A large stream of watdr flowing in a channel 
on‘land towards the ocean, a lake, or another river ; a‘ stream larger than a 
rivulet or brook.” This so-csilled river, the Utavli, is scarcely shown to come 
within this definition. It seems to be merely a coljection of rain water in 
hollow ground which has a certain flow owing to the low jOvel an4 poroqs nature 
of the soil in Navda and Wadhela. There is no evidence of its condition in the 
dry weather, and no one says that it flows' the whole year round. I do not 
even know whether it flows wholly in one direotioi^ The map shows it to be 
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broadest in the middle part of its course and to dwindle away on each side. 
Further inquiry, however, would be necessary in order to be able, to properly 
answer this part of the questionr AssumiDg, however, that the Utavli is 
a river, it is clear that no user of it by • the 4 )oblic, either actual or 
possible, is proved. Apparently it is nqjvhere even allegqd to be a public 
river. At common law all rivers above the flow and reflow of the tide are 
prtmd faeie deemed r994] to be private, A public river would be one that 
was intended for the use of the public, subjected, that is to say, by law to a 
kind of servitude in favour of all membem of the State. The Utavli is neither 
tidal nor navigable. It is not the property of the State. It is used by the 
inhabitants of the villages through which it runs, but they make no other use of 
it than that of ordinary riparian occupants, and the talukdars, who are the 
parties to this proceeding, expressly claim it as their private property, because 
it runs through their land. In his complaint, Latifkhan calls Navda his tillage, 
and says that " the river of that village in named Utavli and its water is used 
for all purposes the inhabitants of that village. No one has a right, except 
myself, to use the water of the river for crops and produce. Therefore, on 
payment to me of the fixed amount and obtaining my permission, people of 
the opposite side as well as others use it.” A similar claim was made in the 
civil suit by the Talnkdar of Wadbela. Each riparian proprietor claims the 
stream as his own and the use of thtf ^ater for his benefit alone. It is, therefore, 
impossible to answer the first questibn otherwise than in the negative. 

• 2. The answer to the second question is given by the Magistrate himself. 

‘ Every riparian holder,’ he says, ' has Jthe right to use the water flowing, past 
his land. He cannot, however, interfere, as'the Talukdar of Wadhela (Limbdi 
Thakor) has done in tlie present case, with the rights of other holders in his 
neighbourhood, afid cause such a serious loss as that now inflicted upon the 
Navda Talukdar.' This, too, was the complaint of the Navda Talukdar, that 
his private rights as a riparian proprietor had been infringed. Just as in the 
former case the Wadhela Talukdar complained against his neighbour of Navda, 
so here the Navda Talukdar complains against him of Wadhela of an obstruction 
of his private eights as Owner of property, a private injury causing private loss. 
I am of opinion that section 133 cannot eatend to such an obstruction. My 
learned colledgue agrees with me in this opinion, and, therefore, we reverse 
the order of the Magistrate. 

Runade, 9. A series of decisions on section 133— Queen-Empre$s v. 
Bissessur Sahu and Another, 1. L. B., 17 Cal., 562 ; Baiaruddin v. Bahar 
[999] AH, I. L. B., 11 Cal., 8 ; Askar Mea v. Sabdar Idea, 1. L. B., 12 Cal., 137 : 
Luekhee Narain Banerjee and others v. Bamkumar Mukherjee, 1. L. B., 15 Cal., 
564,—clearly establish jibat the Magistrate has no jurisdiction under it where a 
Bond fide dispute exists as to whether the place where the obstruction is made 
is public or private property, though at the same time the Magistrate has power 
to enquire and determine whether or not* the objection is a bond-fide one. In 
the present case, the applicant raised the contention in the* Court below that 
the liver Utavli was not a public stream, but belonged to him, and it was urged 
for him by the Governpaent Pleader that the place where the alleged obstruc¬ 
tion was caused was not a public place, but belonged to the applicant^ Thq 
evidence recorded before tbe Magistrate raises in^eec some presumption that 
the river Utavli is a publq: stream. It takes its rise in Kathiawar, and after 
flowing for 20 poiles p|st some fourteen villages in the Dhandhuka Taluka 
h elntigitig some to Government and others to different talukdars and girakkias, 
it loses itself in the khari or marsh* of Bawaliari. Such a stream, not being over 
its whole length the property of any private owner, and being used by all, may 
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be assumed to have some of the oharaotevistics of a public stream. In the view 
I have taken of the facts of the case, the point is not very material. Section 
183 contemplates not only that the river should be public, but that the obstruo- 
tion must be caused to some publioi* right. The chapter under. which this 
section occurs is treaded “ Public Nuijfanoas,” and the section itself requires that 
the obstruction to be removed must be in a way, river, or channel, which 
may be lawfully used by the public. The prosecution, though instituted by the 
Assistant Government Pleader, was the result of a complaint made by the 
Talukdar of Navda, who in his complaint claimed full and sole ownership of the 
river within the limits of his village. The former complaint was made some 
eight months after the alleged obstruction. The applicant, who is the Talukdar 
of Wadhela, n. neighbouring village, also claimed the river at the place where 
the obstruction has taken place to be his property. The villagers' of Navda 
have no independent rights to the use of the water in the river for irrigation 
purposes. The loss and advantage in this dispute is solely of the Talukdar of 
Navda or [996] of Wadhela. It was on the same footing that^the two talukdars 
fought the previous suit in respect of the removal of a dam liigher up the river 
which tixe Navda Talukdar had placed, and in which case this Court upheld 
the applicant’s right to the unrestricted flow of vfater at all seasons into the 
channel of Wadhela. The present obstruction is in one sense the result of the 
full execution of that decree, the digging'in the channel and the filling up of 
the bed of the river being intended to ensfire a permanent flow of water in the 
channel. 

It is thus clear that the obstruction is not a public nuisance and is not 
an invasion of a public right. Th^ dispute is really, as before, between two 
neighbours, owners of private property, on the bank of the river. The 
Magistrate had thus no jurisdiction Ibo proceed under seotiqp 133, but ought 
to have referred the parties to the remedy of a civil suit. 

NOTES 

[The case of (1914) 86 aIi., 909 is similar. See also (1919) 161.C., 169 (Punjab).] 
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APPELLATE CIVIL. 


The 8th December, 189?. 

Present: 

Sim C. F. Farban, Kt., Chief Justice, and Me. Justice Candy. 


Laksbmibai and another.(Original Defendants) Appellants 

versun 

Bajaji bin Daji.(Original Plaintiff) Bespondent.* 

- — r 

t 

Hindu law — A*doption—Specifying a child for adoption does not neeetsarily 
’ prevent the adoption of 'another if the one specified die or be refused. 

Whore a husband authorising an adoption speoifles the child he wishes to be taken, but 
that ohild dies or is refused by his parents, the authority giveu'wacrants (at least in Bombay) 
the adoption of another child. The presumption is that the husband desired an adoption, and 
by speeifying the object merely indicated a preferende. 

* Second Appeal, No. 003 of 1097. 
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SlICOND APPBAli from the decision of Bao Bahadur Cbunilal D. Kavisbankar, 
additional First Class Subordinate Judge of Satara with rftppellate powers. 

One Bhau bin Bbagoji Patil died on 26th March 1890, leaving iwo widows 
named’ Tanu, the next friend of the plaintiff (a minor), and, Laksbmibai 
(defendant No. l). Tanu was the senior ^idovif. The plaintiff.alleged that on 
the 9th June 1893, he was adopted by Tanu, and sued for a ^declaration of his 
status as such. 

[997] BvidenM was given that the deceased Bhagoji had directed Tanu 
to adopt one Bala, who was the son of iiis sister Goju, or bad at all events 
indicated a preference for that child, hut that, as Goju refused to give her son 
in adoption, Tanu had adopted the •{)]aini}ifr. The defendants disputed ^the 
validity of the plaintiff’s adoption ^ 

*Both-tbe lower Courts held that the plaintiff's adoption was valid, and that 
he was entitled to the declaration prayed for. 

The defendants preferred a second appeal. 

Lanp (Advoo|ite-General) with Vishnu K. Hhatavdeker appeared for the 
Appellants (Defendants). 

Inverarity with Mahadeo V. Bhat appeared for the Respondent (Plaintiff). 

The following authoritKs were cited ;— Rnmchandra v. Bapu, P. J , 1877, 
p. 42 ; Bayabai v. Bala,"! Boro. 11.,G. Rep , App., 1; West and Biihler, p. 965. 

Farran, C. J.:— We think that the passage cited from West and Biihler, 
Volume II, page 965, correctly Jays down the law for tliis Presidency. " It is 
common for a husband authorizing an adoption to specify the child he wishes 
to be taken. Should that child die, or be refused by his parents, the authority 
would still be held, at least in Bombay, td warrant the adoption of another 
child, unless indeed he had said ‘ such a oliild and no other. ’ The presumption 
is that he desired an adoption, and hy specifying the object merely indicated a 
preference. ” It is, we think, borne out hy tlie ruling in Ramchandra Baji 
V. Bapu Ehandu, P. J., 1877, p 42. Wkstkopp, C. J., thus states the faw ; — 
“ Lalitabai could not have lawfully adopted, Shivaji or* any person other than 
Pudaji, so long as Pudajt lived and' were willing to he adopted -—for there could 
not be any consent on the part of Bhavanji to such an adoption implied in 
derogation of l^is express direction in favour»of Pudaji. ” 

It is nol, however, actually necessary that we should decide the question 
in this case, for the Subordinate Judge, A. P., has found as a fact that the de¬ 
ceased Bhau did not so much direct that Bala, his sister’s son, should he adopted, 
as indicate a pre-[998]ference for that boy, and in the abaonce of any objec¬ 
tion raised by the appellants to the plaintiff’s adoption ^n this ground, and 
haying regard to the vagueness of the language used by Tanu and the other 
oiroumstances stated the Subordinate Judge, A. P., we cannot say that his 
. inference from the language used is incorrect. It is found as a fact, independently 
* of the objeotion that the indiesfted boy was the sister’s son of Bhau, that the 
mother of Bala refused to give him in adoption. Decree confirmed with costs. 

Deqfree confirmed. 


NOTES. 

[ Bee also (1003) ‘iO Mad., G81.'. 
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APPELLATE CIVIL. 


The 13th I)eemb^, 1697. . ' 

• • Pb^SENT: 

Sib 0. P. FA.RRAN, KT., CHIEP*J0STICB, AND, MR. JUSTICE CANDY. 


Jeddi Bubraya Venkatosh Shanbhog.(Original Opponent 

and Plaintiff) Appellant 
versus 

Bamrao Bamohandra Mnrdeshvar.(Original Petitioner 


and Defendant) Bespondent.* 

Limitation Aet {XV of 1877), Seh. II, Art. I79^Dioree partly in faoour of- 
plaintiff ofH partly in faoour of defendant —Application for execution by 
one partt/ does not prevent limitation running against the^other—Oivil 
Procedure Code {Act XIV of 1862), Sec. 58S3 
A obtained a decree against B for possession and for Rs. 27 mesne profits. In execution 
he got possession. On appeal, however, the dooreo w.ss nveffied so far as it ordered possession 
to be given to him, and the amount of mesrie profits awarded to him was rednoed to 
Re. 13-8 0, The appellate decree was passed on t^e 6lh Jane 1889. 

On the 18tb December 1891, the defendant B applied to be restored to possession. That 
application was dropped, and on the 24th September 1895 he made a second application. 
There had been nothing done in the interval except that in 1892 and again in 1894 the plaintiff 
had aftplied for execution in respect of the Bs. 13-8-0 awarded to him. The lower Conrts 
were of opinion that the application in 189{i by the defendant was not barred by limitation- 
by reason of the plaintiff’s applications in 1892 and 1894, which they held to be an aoknow 
lodgment by the plaintiff of the defendant’s right to execute his part of the decree. 

Held (reversing the order of the lower Court) that the defendant’s application was barred 
by limitation. The plaintiff’s application in 1892 and 1894 did not operate as an acknowledg¬ 
ment so as to prevent limitation. 

[999] Second appeal from the decision of E. H. Mosoardi, District Judge of 
Khnara, oonfirming the order of Btuo Saheb T. V.Ealsnlkar, Subordinate Judge 
of -Eumta, in an execution proceeding. * 

The plaintiff obtained a decree Mo. 89 of 1887 against defendant, awarding 
him possession of certain land and Bs. 27 as mesne profits, Anfi in execution 
obtained possession. 

Subs^uently, ill appeal, the decree was reversed so far as it ordered pos* 
sMsion to be given to plaintiff, but was affirmed as to payment of mesne profits, 
the amount of which, however, was reduced to Bs. 13-8-0. 

The appellate decree was passed on the 6th June 1889. 

On the 18th December 1891. the defendant applied to be restored to 
possession, but the application was dtTipped. 

In 1892 and ’again on 24th September 1894, the plaintiff applied for the 
recovery of the Bs. 13-8-0 awarded to him by the appellate decree, but both 
applications wererdisposed of for want of prosecution. . 

. On 24th September 1895s the defendant filed the present darkhast apply¬ 
ing to be restored to possession. 

' The plaintiff contended that the application was fiaired by limitation, and 
that ^Ue defendant had no right to claim mesne profits. * * 

* Second Appeal, No. 988 of 1897. 
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Tfa6 Sobordinato Judge held that fc&e darkhast was in time, and adjoarned 
the ease to determine the amoont of mesne profits. 

On appeal by plaintiff, the Judge confirm^ the order. The following is an 

extrao\ from his judgment;— ! * 

• • • 

“ On tbs point raised I find that the applic'iitton is in time. The darkhasts of the plaint¬ 
iff were requests for the execution of the pistriot Aoart’s ddbree, and «dwe aooompanied by 
copies of that decree, thereby implying, as it appears to me, that the decree was still in force, 
not only as regards t^e rights of the plaintiff thereunder, bat also as regards those of the 
defendant. Now under section 19 of the Limitation Act, if before the expiration of the period 
ptesoribed for an application in respect of any property nr right, an acknowledgment of 
liability in respect of such property or right has been made in writing, signed by the party 
Bgainat whom such property or right ie claimed, a new period of limitation, according to the 
natnre of the original liability, shall be computed from the time when the acknowledgment 
was BO signed. Consequently 1 think that the darkh^ts of 1892 and 1891 kept the defendant’s 
claim alive,, and that the lower Court was right in its conolusion that the present darkhast 
was in time.” 

[ 1000 ] The flniDtiff preferred a seoond appea*. 

Oonpatrao S. Mulgaumkar, for the Appellant (Plaintiff). 

Dattatraya A. Idgunji,*ior the Bespondent (Defendant). 

FaPntll,C. J. :^The original decree in this case awarded possession of the 
land olaimed in the plaint to the plaintiff and Bs. 27 as mesne profits. An 
appeal was filed by defendant, but before it was heard, possession of the land 
wees in execution made over to the plaintiff. The decree of the appellate Court 
was passed on 6tb June 1889. It reversed the original decree in so far as. that 
decree awarded possession to the plaintiff, *and reduced the amount of mesne 
profits to Bs. lS-8-0. The final decree was thus a decree for the plaintiff for 
Bs. 13-8-0, and‘the defendant under section 583 of the Civil Procedure Code 
was entitled in virtue of it to have possession of the land restored to him. In 
that sense it may be said to be a decree in favour of each party, though strictly 
speaking there was no part of the decree o( which the defendant could demand 
eseoutioD. It is an express provision of the Code which gave the defendant 
the right to be reinstated in possession upon the reversal of the decree of the 
lower Court. , If that decree had not been executed before the decree in appeal 
was passed, Che defendant could not have invoked the aid of the Court in 
execution at all. 

On the 18th Deoember 1891, the defendant applied to be reinstated in 
possession. The application dropped. The defendant ^gain on the 24th 
September 1896, presented a darkhast to be reinstated. 

The defendant's application ie prtma facie time-barred. The lower Courts 
have held that it is io time, because the plaintiff in 1892 and again in 1894 
* applied for execution of the deqree in respect of the Bs. 13-8-0 awarded to him. 
They have done so on the ground that thcbplaintiff by applying for exeontion 
of the decree in his favour acknowledged the defendant's right to execute his 
portion of the deoree. We are unable to concur in that vievf. Admitting that 
an acknowledgment in writing is sufficient to give a fresh starting point in the 
ease of the execution of a decree, as to which see Trimbak v. IKashituUh, P. J., 
1697, p. 101; ante p. 722, we think that [1001] here there is certainly in 
terms no acknowledgment by the plaintiff of the defendant's right, nor do 
we think that there is saoh an acknowledgment by necessary implication. If 
the defendant had boned himself not to redemand possession from the plaintiff, 
the plaintiff's application for execution of his money deeree would have *been 
couched in precisely the same language. The ease of Dharma v. Qcmnd, I. L. 
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fi., 8 Bona., 99, shows what are the Asseotiais of an acknowledgment relied 
upon to give a fresh starting point in limitation. In the cases referred to by 
Mr. Idgnnjj— Janki Prasad v. Ohulam Ali, I. L. B., 5 All.. 201; Faieh 
Huhatninad y. Oopal Das, I. L. B., 7 All., 4^, and Hingan Lai v. MansaeBam, 
I. L. B., 18 All., 384,—there were acftnal acknowledgments of liability under 
the decree. In this case, aq we bav.e said, there is none. 

It is, however, contended that the plaintiff’s application for execution 
satisfies the requirements of article 179. We think that there is no force in 
that contention. The decree here is not like a partition decree, which, though 
not in terms joint, enures equally for the benefit of the defendant and of the 
pl^^tiff —Narayan v. Vithal, P. .1., 18861, P- 287; Slohun Gkunder v. Mohesh 
Ghundtr, I. L. B., 9 Cal., 568. but is a several decree awarding Bs. 13-8-0 to 
the plaintiff and giving the defendant the right to be restored to possession of 
the lands in suit. The decree and application fall, we think, both within the 
letter and spirit of the first explanation to the article. See Venubai v. The 
Golleetor Nasik, I. L. B., 7 Bom., 552, in notes. 

The order of the lower Court is reversed and the application is rejected, 
with costs throughout on applicant. * 

Order reversed. 

Note ,—On the 12th March 1898, thin order was reversed on review. It appeared that 
in the darkhast of 24th September 1894, the defendant had al>plied for restitution under 
section 683 of the Civil Procedure Code (Act XIV jol 1882). The lower Courts had omitted to 
notice this fact, and it was not, therefore, brought to the notice of the High Court in hearing 
the above second appeal. The defendant applied for a review and the High Court reversed 
the above order, bolding that by reason of defendant's application of 24tb September 
1894,’the present application wai? not baived. 
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SUBJECT! INDEX- 


JPAOB 

AoaooDt— * , 

Slatsd oradjtuted frutukhataj. Cause of acliot —Suck account only evidence of the 
existing debt, not itself a fresh contract bn which a suit may be brought — Interest — e 
JJamdupat—Practice — Pro<xdure. In June 1883, the plaintiff’s father advanced a 
loan to the defendant at compound interest. The account of this debt with interest 
was adjusted and signed from time to time. In June 1893, it was adjusted and 
signed, the amount found due being Bs. 88-8-0. In February 1896, the plaintiff 
sued to recover this amount. Held, that the account (rueukhata) was merely an 
acknowledgment of the debt and of the correctness of the calculation of interest 
upon it. Held,, also, that the plaintiff was not entitled to treat the amount so 
found due as principal and to claim interest upon it. J?bo debt to be sued on was 
the amount originally advanced, and the interest recoverable was limited by that 
amount according to the rule of dnmdupat. By English law an account stated 
could be sued on as implying a promise to pay. Formerly this was the rule also 
in Bombay (as shpwn *by the earlier,cases) where the account was signed. If, 
however, it was not signed, it could not be sued on as a now contract. The Indian 
liimitation Act required an acknowled)imont or admission of a debt to be signed ; 
and an admission not made in the manner proscribed by law (i.e., signed) for the 
.purpose of preventing a debt from becoming barred does not imply a proniiso to 
pay it if it should become barred. Accori^ing, however, to the later .authorities an 
account stated or adjusted (rueukhata) cannot be sued on as a fresh contract. The* 
suit must be brought in respect of the original transaction, and the subsequent 
stated or adjusted seiooxxntd (rueukhata) are bnly evidence of the debt arising from 
them, and serve'to prevent the operation of the Act of liimitation. 

SHANKAR V. MUKTA ... ... * ... ... ... XXII 613 

JLot— • 

XIX of 1841, s. 9. See PRACTICE 5. 

1 of 1846, s. 7. See COSTS 2. 

XXVI of l?5Q (Bombay). • See MCNICTPALITT 12. 

XV of 1856, BS. 2, .3 and 4. See HINDU LAW 18. 

XL of 1858 .Sea EXECUTOR 1. 

VIII of 1859, s. 210. See EXECUTION 6. 

XLV of 1860— 

B. 124A. See PeNAB CODE ; PRIVY COUHClIi 1. 

s. 161. See PENAL CODE. 

ss. 182 and 500. See PRACTICE 8. 

ss. 187 : 211: 426, 441 ; 463 and^Tl. See PENAL CODE. 

B. 471. See PLEADER 2. 

V of laqjj (Bombay)— 

’ 98.1, S and 6. See BHAODARl. ‘ 

8. 2. See BHAQ. . * 

I of 1866 (Bombay)— 

See KHOT 1. 

S. 32. Bee BEVENUE JUBISDICTION ACT, SB. 4, CL. {f), 5. 

HI of 1865 (Bombay). See WaqBBING CONTRACT. 

X of 1866— 

BB. 82 and 111. See WILL 8. 

B. 126. See WlLi. 6. . • 

BB. 242, 244. Bse PboBAVS 3. 

B. 256. See EXECUTOR 1. 

XV of 1865, B. 3. See PARBIS 2. 

XXI of 1866, s. 7, sch. II, el. 5L Bee PARSIS 1. 

VII of 1867 (Bombay), s. 33. See POLICE 1. . 

1 of 1868, B. ^ Bee COSTS 3! * 

IV of 1869, as. 7,«6, 66 and 67. See DIVOBOB, 

lOBOMr—a 
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Act— (continued.) 

XIV ot IB69— 

Bee JvblBDWTION 1. 
a. 83. Bee JbamDJOTZON 6, 

XJV ot laeo (Bombay), a. 33. Bee JURISDICTION 3 AND 10. 

VII of 1S7C, sofa. r. No. 11. Bee PBOBifrs 3. 

X of 1870. Bee LAUD ACQUISITION ACT. • 

1 of 1S71, a. 11. See OaTTDB TRESPASS ACT. 

IX of 1871, soh. II, art. 139. See liIMITATION 6. 
xxm of 1871. 8. 4, Bee CIVIL PBOCBDQBE OODE, S. 639. 

I of 1872— 

Bee EVIDENCE 9. 

8. 85. Bee KSOT 6. 

8. 44. See PARTNERSHIP. 

88. 93 and 94. Bee EXECUTOR 3. 

V of 1873. See INBODVBNOV 6. 

IX of 1873— 

8. 33. See CONTRACT 1. 

8. 36. Bee VENDOR AND PURCHASER 3. 
a. 37. Bee CONTRACT ACT. 

8. 30. See WAGBRiNa Contract. 

8. 45. Bee CONTRACT ACT. 

8. 330. See PRINCIPAD AND AOBMT. 

8. 366. Bee MUNICIFAUITV IS. 

VI of 1878 (Bombay)— 

8. 14. Bee MUNIOIPADITY 13. 

SB. 17, 83 and 42. Bee MUNIOIPADITT 16. 

8. 31, ols. 1 and 3. ■ Bee MUNIOIPAUTV S. 

8. 33. Bee MUNICIPAIiITT 4. 

B. 8*4. See MUNIOIPADITY 5 AND 6. 

a. 84 as amended by Bombay Act II of 1884. Bee MUMICIPADITT 7. 

8. 86. See MVNICIPADITT 11. 

X of 1878— 

See PATHS ACT. 

B. 9. See Oaths act, 

I of 1874 (Bombay), a. 34.* Bee TBAITNAYS. 
m of 1874 (Bombay)— 

8. 4. JSaredilari^ Offieea Act (Bombay Act III of 1874), s. 4 —Aynending Act (Bombay 
Act V of 1886)—“ Hereditary office "—Village aiUar—Hindu law—Bombhy Oovem- 
merU Resolution No. 613 of 1882. Sbe HEREDITARY OFFICES, 
se. 4 and 6. Hereditary Ofieea Act (BcnUtay Act III of 1874), ss. 4 and 6 —'Amending 
Act (V of 1886), a. 2—Pafandar, Who is—Person Imving an hereditary interest — 
Hereditary interest. What is. SmVatANDAR. 

SB. 4 and 14. Bee VATAN 4. 

8.10. See VATaN ACT. 
a. 26. Bee VATAN 6. 

VU of 1874, 8. 18. See PRAOTiaE 5. 

IX of 1876— 

SB. 2 and 8. Bee PABBIS 3. 

8. 3. See MINOR 3. 
m of 1876 (Bombay)— 

Bee MINOR 4. 

8. 8 (1). Bee MAIlIiATDAB 1. 

8. 8. Bee POSSESSION 1. 

8. IS. See EJECTMENT 3. 

X of 1876— ‘ 

Bee JURISDICTION 10. 

8. 4, d. ib). Bee iRRlOATlOIf. 

as. 4, cl. (/), 6. Survey and BeUlemant Act (Bombay Act I of 1866), s. 83 —Land 
Revenue Code (Bombay Act V of 1879), as. 88 and 39 —Preg pasturage—Lemd set 
,apart by Oovernment for graeing—Bubeeguent sale by Government of* pari of such 
land—Right of paeturage by the inhabitants, of a village over Government waste 
lands—Bight of Government over such land—Jurisdiction of Civil Courts. Bee 
BEVBNUB JURISDICTION ACT. ^ 

8. 11. See omil Pbocrdurb Code, bs. 59, 1S8, 189; jurisdiqtiok 11: 

BBVBNua Jurisdiction act. ‘ 

8.16. Bee JURIBOIOXXON 8. • 
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Eot—rfcontiif,fted,) 

I of 1877— 

s. 21.* See VSMOOB AND PUBCHA8EB*6. 
a. 48. See DB0DABAT0B\ DECBBE. 

B. 64. Bee Vatan 8. 

B. 66, ol. (ft). See Munioipautt 16. . 

Ill of 1877— 

as. 8 and 17. Bee BBQIBTBATION 3. 

B. 17. See MOBTOAOE 2. • 

8. 17, ols. (o) aud (ft). See JEtEaiSTBATlON 1. 

SB. 24, 34 aad 77. See BEOISTKATION 6. • 

88. 24, 73, 75 and 77. See Beoistbatjon S. 

88. 24 and 77. See Regiistbatton 4. 

B. 60. See BEQIBTBATION 2. 

X of 1877— 

88. 834, 248; 811. Bee EXECUTION 5. 

B. 863. Sec ADVEBSE POSSESSION 3. 

XV of 1877— ® 

s. 6, Bee LIMITATION 2. 

8. 6, and ach. II, arts. 152 and 170. Bee PAUPER. 

8.19. See Limitation 3. . 

8. 19, and soh. II, art. *79 (4). See LIMITATION 4. 

8. 22. Bee BeNAMI 1: LIMITATION 5. . 

B. 23. See LIMITATION 1. 

8. 28, soh. 11, art. 47. See EJECTMENT 2. 

s. 26, Bch. II, art. 144. See ADVERSE POSSESSION 1. 

Schedule II— * • 

art. 11. See CIVIL PROCEDURE CODE, SB. 278, 283 AND 12 ; 883. 

art. 62. See VAtAn 1. * • 

art. 85. See LIMITATION ACT. 

arts. 118 and 140. Bee LIMITATION 6. * 

arts. 118 and 141. Bee BEVEBBIONER 2. 

art. 120. See Pabsis 2. • 

art. 127. Sec PRACTICE 17. 

art. 132. See MORTGAGE 6 : VBNOOB AND PURCHASER 6. 
art. 134. Sec MLOBTGaGE O. 

art. 139. See LANDLORD AND TENANT 6. , 

art. 141. See REVERSIONER 1 
art. 148. See MORTGAGE 16. 
art. 151. See DIVORCE. 

art. 179. See LIMITATION 9 : LIMITATION ACT. 
art. 179, cl. 4. See LIISITATION 10 AND 11. 

VII of 1878— 

8.10, ol. (d). See Mortgage 14.* 

8. 69. Sea CATTLE TRESPASS ACT. 

8. 78. See PENAL CODE, Sf 187. 

1 of 1879— 

a. S, ol. 9 ; soh. I, arts. 5 and 21; ach. II, art. 2., See STAMP 1. 
aa. 38, 34, 35, 87 (a), (5), 45 and 50. Sec STAMP 2. 

ach. 1, art. land a. 34. See LIMITATION 3. * 

V of 1879 (Bombay)— , ^ 

a. 3. da. (16) and (17); sa. 71, 79, 85, 86 and 87. See LAND BEVBNUB CODE. 

8.16. See MahlAtdar 1. • 

88 . 88 and 39. See REVENUE JURISDICTION ACT, SB. 4, CD. (f), 5. 
s. 66. Bee MORTGAGE 14. 

88. 66, 57, 160 and 163. LaniSevetme Code {Bombay Act V of 1879), u. 66, 57, 150 
and 163—Sale /Br a* reart of assessment—Confirmation of sale by Collector — 
Forfeiture—Declaration of forfeUure—Sale not invalul although no declaration of 
forfeiture. See LAND REVENUE CODE. 

SB. 67 and 158. See LANDLORD TENANT 6. 
a. 74. See LANi^LORD AND Tenant 2. . 

a. 84. See LANDLORD AND TsflANt 4. 

B. 108. BeeKHOT2.^ 
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V of 1879 (Bombay)—^canfinuaelj ^ 

RS. 108 and 110. Bee KHOT S. . 

SG. 109, 110, 120, 129, 1S6,*20S, 2ll and 212. See KHOT 6. 

8. 182. See LaI]0 BBYENUKCODB. » 

SB. 196 and 197. Bee OBIMINAi;i PBOGBDUBB GODE, B. 196. 

Vll of 1879 (Bombay)— 
s. 48. See IBRIOATION. 

XVII of 1879— 

... See BENAMI 2. 

3, 12, 47 and 74; 12, 13, 53 and 5415B, 20. Bee DEXHAN AOBlOUli- 
TUBisTs’ Belief act. 

BG. 44 and 15A. Seo HINDU LAW 13. 

SB. 44 and 56. See DEKHAN AQKICUXiTUBISTS’ BBEIEF ACT. 
s. 73. See CONSTBUCTION 1. 

I of 1880 (Bombay)— 

Sec KHOT 4. 

SB. 9-12, 16-22, 29, 33 and 40. See KHOT 2. 

BS. IG, 17. 20-22 and 33. See KHOT 5. 

SB. 16, 17, 21 aiid 33. See KHOT 1. 

SB. 16-18 and 20-23. See KHOT 3. 

ss. 17, 20, 21 and 33. See KHOTI ACT. ' 

88. 20 and 21. Bee KHOT 6. 

XV of 1880, B. 3. See JUJbtlSDICTlON 2. 

V of 1381, 8. 12, Ch. V, BB. 69 and 83. See PROBATE 1. 

XXVI of 1881, BB. 70 and 71. See HUNDI. 

IV of 1882— 

See MOBTOAOB 21. 

8. 8. Sec Vendor and pubchaseb 4i 
B. 60. See MORTGAGE 4. 

H. 67. See MORTGAGE 17. • 

a. 85. See JURISDICTION 5. 

s. 93, Proviso. Seo Moi^TOAGE 13. 

B. 99. See MORTGAGE 8. 

8. 106. Sec PRINCTPAIj AND AOENt! 

B. 132, Transler of Property Act (IV of 1882), a. 132— Stat^ 86 and 37 Vic., c. 66, 
s. 26— Assignment of debt—Notice to deblnr—Suit by assignee — Serviee’of the writ. 
See Transfer of Property acA’. 

8. 135. See TRANSFER OF PROPERTY ACT. 

8B. 135 and 139. See INSOLVENCY 3. 

V of 1882— 

s. 24, 111. (a). Seo EASEMENT 2. 

B. 28, cl (d). Soo Easement i. 

VI of 1882, a. 177. See COMPANY. 

X of 1682— 

s. 96. See PRACTICE 18. 

8. 183. See CRIMINAL PBOCEDUBS OODB. 

B. 162. See PENAL CODE, S. 211. 

BB. 164, 364, 633. Sen EVIDENCE 1.* . 

B. 196. See CRl^NAL PROCEDURE CODE. 

8. 196. See PENAL CODE, 8. 124A. 

88. 248, 25S and 403. See PRACTICE 8. . 

88. 345; 412 ; C17 and 523 ; 528 and 497 ; 645 ; 560. Bee CiUMINAL PROCEDURE 
* Code. * 

XIV of 1882— 

Bee Minor 4. 

88. IS and 622. Bee AWARD 2. 

25. See Civil Procedure code. 

8. 27. Bee BEKAMI 1. , 

S. 30. See JURISDICTION 0 : MUNICIPALITY 16 : PRAOnOE 3. 

SB. 36, 39 and 652. See PLEADER 1. 

8. 43. See MORTGAGE 17. , 

8. 58. Bee PRACTICE 1. 

8. 58, 69, 63 and 64. See PRACTICE 4. 
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Aot— (continued.) 

ZIV of 1882— (mniinued.) 

59, 138 and 139. Bee ClVIIi P^OCEDD&E CQDE. 

BS. 80-83. See PbaCTIOE 16. 

B. 111. See JUHIBDICTION 3. 

8. 209. See DAMDUFAT 1. 

BB. 223 and 239. See CiVTIi PBOCEPUBB CODE. 

BB. 234, 248-50. See Decbeb 1. 

. 88. 237 and 287. Sec MOKTaAOB 11. 
a. 244. See ClVlL PBOCBDUBB CODE : DECBEE 4. 

8. 244, cl. (e). See DEGBEK 2. * 

as. 244 and 294. Bee LAND Bevenue CODE, s. 182. 

88. 246 B. 33G, 337 A, 344 and 349. Sdt EXECUTION 1. 
s. 252. See BEGISTBATION S. 

*8. 257A. See BlNDU LAW 15. 

SB. 257 A and 258; 258. See ClVTb PBOOEDUBE CODE, 
s. 366 (c). SceBHAOUABl. 

a. 263 [k). Sec EXECUTION 4. 

SB. 266 and 274. See MOBTOAGE 4. 

B. 272. See EXECUTION 2. 

8. 278. Sec EEKGUTION 3. 

B. 278 et sig. Sec PABTNEBSHIP. 

SB. 278-283 and 12. See CIVIL. PbOCEDUBE CODE 
SB. 278, 283, 492 and 497. See DECBEE 3. 

8. 280. See CONBBACt 2. , 

B. 283. Si'o Civil pbocedube Cdbi:. 

BB. 283. 483-86, 487. 588 .lud 622. Sfie COMPANY. 

B. 286. See CIVIL PBOCEDUBE CODE. 

. B. 267 Scp DeclabAtoky Decbee. 
s. 294. See MuKTGACiE 8. 
s. 307. Sf-e Execution lo. * • 

SB. 315 : 331. See CIVIL I’BOCEDUBBl CODE. 

SB. 328 and -331. See ClVTrL PBOCEDUBE €ODE. 

B 337A. Si:p Lunatic. 

BS. 341 - 51 . See Execution y. • 

SB. 344-360. See INSOLVENCY 4 
SB. 366, 366. See PRACTICE b. 

SB. 366. 36b, 6-14 and 582. See PRACTICE I 4 . 

b. 375. Sec Civil procedure Code. 

K. 379. S»^ Practice 6. 

SB. 409. 410, 41.3, 5H2A and 592. Sec I'AUPEB. 

B. 433. See CIVIL Procedure CODE. -* 

8. 484. Sac. AWARD 1. 

BS. 503, 505 and 622. Sec BECEIVEB. 

BS. 518. 521 and 522. See DEKUAN AGBICULTUKISTB’ BELIEF ACT, SS. 3, 12. 

47 AND 7i. » 

B. 639. See CIVIL PROCEDURE CODE : TEMPLE : TRUSTEES. 

B. 549. See APPEAL. * 

BB. 551, 577 and 584. Sec PflACTICB 7. 

8. 583. See LIMITATION ACT. 
s. 586. Bee SMALL C^USE COURT 2. 

s. 622. See CIVIL PBOCEDUBE CODE : £>'ECUT10N 7 : MUNICIPALITY 14 : 
Practice 12 . 

XV of 1882— , ' 

22. Small Cause Courts Act (XV of 1882), s. 22 — Amending^Acl (I of 1895) — 
Oetieral Clauses Act (I o/186b), s. 6— Constrtiction, — Practice — Procedure — Costs — 
Pight o/muccess/ul ‘plaintiff to costs—Plaintiff recaoenng less than Bs, 2,000. See 
COSTS 3. • 

n of 1884 (Bombay) — 

Bee MUNICIPALITY 8. 

B. 23. See MUNICIPALITY 14. 

BS. 27, ol. 7, and 32. B 8 b MUNICIPALITY 3. 
s. 48.* See MUNICIPiSblTY 9, 10, 11, 13 AND 16. 
n of 1886, BS. 21 and 22. See INCOME TaX ACT. 

Ill of 1886 (Bombay). See BEGIsfBATION 3. 

V of 1886 (Bornbav)— 

B. 2. See HEREDITARY Ol’PIGBS : VaTANDAR. 

s. 2. Betrospective effeefl-Vdta-u—Vatan becmmng the property of igidow and 
daughter — Heirs. Bee VATAN 2. 
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Act— (concluded.) 

IV of 1887 (Bombay), as. 4, 5 and 7, See GaminO. • 

VII of 1887; B. 8. See JUBISO][CTIOI( 8. , 

rX of 1887— 

s. 35. See SMAIjIj O^DSR COUBf 1. 

B. 25. eoh. ll. arts. 4 and 13. See RBaiSTBATIOM 

III of 1888 (Bombay)— 

a. 461 (d). See MUNIOIPAUTY 1. 

s. 472. Bee MUNICIFAI/ITT 2. * 

VI of 1888 (Bombay)— 
ii.'*COl. 2. See TAIiBKDAB. 

Vn oTlSSB. Sco CIVID PROCBDUBB CODE. 

vn of 1889— 

See PBOBATE 1. 

B. 7, ol. 1. Bee SUCOBSSIOM CBBTIFICATE ACT. 

XllI of 1889, s. 26. See CBIMINAtj PkoCEOUBB. 

IV of 1890 (Bombay)— 

8. 47. Bee PODIOB 2. 

B. 48. ol. (a). See POLIOB 3. 

■a. 56, cl. 2 and 66. See PomCB 4. 

Vni of 1890— 

a. 24. See HINDU IjAW 17. 

* a. 62. See Minor 3. 

IX of 1890, 8. 122. Bee EASEMENT 2. 

I of 1894. Sen LAND ACQUISITION ACT. 

VllI of 1894, K. 10 See CONTRACT 4. 

1 of 1895. See COSTS 3. 

VI of 1895. Bee CONSTRUCTION 1. * 

Adoption— • 

Adoption by widow — Motives of widow in adopting—Adoption from corrupt motiv aa— 
Resumption — Hindu law. See HINDU LAW 1. 

Adoption by widow—Untonaurefl widow~ Delegation of authority to adopt—Cwemony 
of adoption—Hindu law. See HINDU Law 2. 

Adoption by loidow relates back to her husband’s death—Succession of a brother to a 
deceased brother's estate — Subsequent adoption by deceased's widow divests aafole — 
Conditional vesting of estate tn heir—Inheritance — Hindu law. See HINDU LAW 23. 
Adoption of her brother’s son by a Hindu widow—Validity of such adoption—Hindu 
law. Bee HINDU LAW 4. 

Death of only son leaving widows in lifetime of father—Subsequent death of father — 
Vesting of father’s estate in son’s widows — AdU)ption by son's senior widow tnthout 
consent of junior widow—Divesting of estate—Hindu law — Jains. See HINDU LAW 11. 
Hindu law—Adoption by* widow of a predeceased son of owner after the estate had 
veiled in the daughters of the deceased owner — Assent of a ?ninor dauglder in whom 
the estate had vested to the adoption—RatiAcation by the minor on attaining years 
of discretion — Adoption invalid — Acquiescenu not equivalent fo conaant. Bee 
HINDU LAW 3. 

* Invalid adoption by widow —Suit by reversioner after widow’s death — TAmitalion — 

Limitation Act (XV of 1877), sch. II, ai*t4. 118 and 141— Reversioner—Right 
accruing after the death of widow. Bne BevBRSIONER 2. 

'Lingayats —Adoption in dwyamushyayana form—Divided brothers — Hindu taio. See 
HINDU LAW 5. 

Motive—Inquiry as the motives in making adoj^ion irrelevant—Hineiu law—Widow. 
See HINDU Law 26. 

Motive tn adopting —Adoption madefy a widow to defeat the claim of her eo-widow to 
a share in her husband^s estate—ValidUy of such adoption —Hind^a law. See HINDU 
LAWS, ; ^ 

Seeondf adoption in the lifetime of first adopted son is invalid — Joint enjoyment of 
property by an owner and a trespasser—Adverse poShession — Trespasser’s riglua by 
prescription — Compromise — Family settlement. Effect of—Hindu law. See HINDU 
LAW 7. < 

Specifying a child for adaption does not neee'ssarily prevent ilw adoption of another •/ 
the OHM tpeeified die or bo refusedSindu law. See HINDU LAW 8. 
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1 • Adttgru poaMSSton of a partial ii\Ur»at (t.g,, a* Imant's) in land—Titlq by adverse 
poasesaim asserted by a plaintiff againtt the true owner as well qs alleged as a 
defence — lAmitattan Act (XV of 1877), sT^28 and art. 144. Adverse poesesaion 
for more than twelve years by one olaiming to hold l&nd an its full owner not only 
extinguishes the title of the trfie owner to the land ao hold and debars him 
from suing for its recovery, but creates a title by negation in the occupant which 
he oan actively assert, if he loses possession, even against the true owner. A 
partial interest in land may be lost by sadverse possession as well as the whole 
inteseat, and the right to such partial interest may be asserted by suit. So where 
a landlord seeks to recover from bis. tenant possession of laud in his tenant^.''^ 
occupancy and the latter alleging a perpetual tenanoy successfully resi.>its on that 

aground the landlord’s attempt to dispossess him, the tenant may, after the 
statutory period has expired, plead limitt^tion in bar of a subsequent suit in eject¬ 
ment by the landlord. A landlord allowing the tenant to assert the validity of an 
invalid lease for the statute^ period of more than twelve years may be debarred 
from Subsequently questioning the right of the tenant to bold under its terms. 

BDDBSAB«. ^ANMANTA ... ... ... ... ... XXI S09 

3. Continuous. * Temporary interruption of possession — Wrongful possession given by 
Court to a third person — Beatoration of possession to defendant. In a suit brought 
to recover possession of certain land the defendant pleaded limitation. Ho had 
held possession of the Jand adversely to the plaintiff from 1881 up to the date of 
suit (2nd Octobef'l895), with the paception of a period of three years (vts., 4tb 
April 1892 to 9lh April 1895) durinf^ which he was dispossessed under a decree '> 

of a Civil Court of First Instance obtained against him by a third person, 
which being reversed in appeal he was restored to possession on the said 9th 

* April 1695. Held, that the present suit was barred by limitation. The wrongful 
possession given by the Court to a thirdtperson did not (after possession bad beep 
restored to the defendant) prevent the statute from running during its continuance 
against the plaintifi and in favour of the defendant. 

DAODU V. KALU ... ... ... ... ... XXll 78S 

3. Ejectment — Possession — Mahomedan family—Sons living with father — Decree 
and execution against father— Subsequent possession by sons—Civtl Procedure 
Code (Act X of 1877), s. 363— Limitation. One Ajamkhan formerly owned the 
house and land in dispute. He sold it to Qopal, who sold it to the plaintiff. 
Ajamkhan, however, continued in occupation of the property. In 1879 the 
plaintiff wed Ajamkhan and Qopal for possession and obtained a decree. On 6tb 
April 18^, in execution of the decree he was put in formal possession by the 
Court under s. 363 of the Civil Procedure Gooh (Act X of 1877) in the presence of 
Ajamkhan, who made no objection. At the time of these proceedings, Ajamkhan’s 
sons (the present defendants) were living with him in the bouse and they con¬ 
tinued to do so subsequently. Ajamkhan died in 1885 and his sons continued in 
possession of the property and cultivated it. On the 4th April 1892, the plaintiff 
brought this suit to eject them. They pleaded that the suit was barred by limita¬ 
tion, contending that the execution proceedings in 1880 did not'bind them, as they 
were not parties to that suit. Held, that as the present suit would not have been 
barred against Ajamkhan had he survivtd, it was not barred against the defendants, 
whose rights were deigved from him. The defendants living with their father had 
DO independent juridical possession of the premises. The father Ajamkhan was 

the only person in posaession. The possession which the plaintiff Pralhad obtained • 

through the Court from Ajamkhan in 1880 operated as well against the defendants 
(his sons) as against himself. ' 

PaKDBABINATB V. MAHABUBKHAM ... ... ... * ... XXI 98* 

4. LimitatSm — Resumption—Land granted with condition of service—Land granted 
as remuneration for eervice — Service attached to grant of hereditary office. Land 
grant^ with a condition of service attached to the grant cannot be resumed when ^ 
the service is nolonger required. But land granted as r^muiieration for service may * 
be resumed when the service is no longer required, except when there has been a 
grant of an hereditary^flhio to those who are to perform the service. In that case the 
land van only be resumed when the need of such service altogether ceases. Where 

the services are still required, and the grantee has a right to the hereditary office,* 
be cannot be deprived of the land oA the mere ground that tbe grantor prefers to 
appoint some one else to offioiate. The anoestors of the plaintiff appointed the ances¬ 
tors of the defendants as hereditary kulkarnis^ and granted to them certain lands 
as remuneration for servioe at kulkami, and as karkun. The service required as 
katkun in 1868-M. Members of defendants’ family officiated as kulkamis 
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for more thao two hundred years, 'fhey continue^ to officiate till 1887. Their ' 
servioes were tlwn dispensed* with, and a dtranger was appointed kulkami by the 
plaintiff. In 1891, the plaintiff sued to Recover all the lands. Held, (1) that the 
appointment of tfah defendants* family as hereditary kulkarni was valid. (2) That 
the claim to recover possession of part of the lands assigned for the remuneration 
of the defendants as karkun was time-barred by the defendants’ adverse posses¬ 
sion since 1863-61. (3) That the defendants’ possession of the lands assigned for 
the remuneration of the defendants as kuKcarni was not advorse to the plaintiff 
previously to 1887, but that as the hereditary kulkarnis of the village the 

'’^tdafendants were entitled to enjoy the land so long as the services of a kulkarni were * 
r^uired, whether their services were accepted or were refused, provided they duly 
discharged the duties of the office should their services be required. , 

BHIUAPAIYA V. BAMGHANDBA BHIMRAO- ... ... ... XXII 122 

Anoeitral Property— 

Self-acquired property made ancestral by agreement—Operation of such agreement — 

Effect ot such agreement on accumulations and accretions of the property—Hindu 
law—Undivided family. « 

TRlBHOVAKDAg MANOAIiDAS V. F. YORKE SMITH ... ... XXI 319 

Appeal— 

Abatement of appeal — Practice—Procedure—CivihProcedure Code (Act XIVof 1H82), 
ss. 365 and 3^— Regulation VIII ot 1827, ss, 7,9 and 10 —Act XIX o/1841, s. 9— 

Act Vll of 1871, 8. 18 —Death of appellant—Administrator of the property of the 
deceased placed on the record. See PRACTICE S. 

Civtl Procedure Code (Act XIV of 1882), ss. 551, 557 and S'*!— Dismissal of aj^al 
—Power of the lower Cotirt to amend decree'after dwmissai of appeal — Practice — 
Procedure. See PRACTICE 7. ' 

Limitation—Memorandum of appeal—Nampayment of stathp in time—Petition to 
appeal in form! pauperis —Security for costs of appeal—Extension'of time for 
fumiehing security—Exceptional circumstances—Civil Procedure Code (Act XIV 
of 1082), s. bid—Practice—Procedure. The plaintiff’s suit having been dis¬ 
missed toe non-appearance, under s. 98 of tho Civil Procedure Code (Act XJV of 
1882) she applied to have it restored to tho list for bearing, but her application 
was refused on the 21st September 1896. On tho 17tfa October 1896, she petitioned 
for leave to appeal tn forma pauperis ligainst the order of the 21st September, and 
annexed to her petition an unstamped memorandum of appeal. On fbe 1th 
December 1696, her petition for leavd to appeal in formd pauperis was rejected, 
and she was directed by the Court to appeal in the ordinary way if she dedlred to 
appeal. On the 11th December 1896, she applied for further time to pay the 
stamp fee on the memorandum of appeal and to deposit the usual security. The 
Court made no order as to tho stamp fee, but gave her time to fitrnisU'security 
until the opening of the Court after tho Christmas vacation. On the 2lBt 
December she tendeied to tho officer of the Court tho proper stamp, asking to 
have it affixed to her memorandum of appeal, but he rpfasod on the ground that 
it was too late. The plaintiff, therefore, now applied to the Court of appeal 
asking that the stamp should be affixed and the appeal ^ed. Held, that 
the application should be granted. As the Court had made no order on 
the lltb December as to the day on which the stamp duty should be paid, the 
case should be considered as if the stiunp had been affixed to the memorandum 
of appeal on the 2l8t December, i.e., the day on which the officer of the Court 

„ refuel to receive the stamp. That being so, the memorandum of appeal should be 

regarded as presented on the I7th October 1896, and consequently within the 
time of limitation. The appellant also applied for a further extension of £he time 
‘ for giving secunty for the costs of the appeal on the ground «that in the excep- 
tional state of things in Bombay caused by the prevalence of tho plague she had 
been unable to raise the money^requited. Held, that under the oiroumstances the 
application should be granted. Section 549 of the Civil Procedure Code (Act XIV 
of 1862) does not absolutely preclude such an order if the oifoumstanoes render it 
just bo do so. The Court cannot lay down a hard and fast rule feat in novsase after 
th'e time for giving seourity has expired, an appellant can be allowed further time. 
JUMHABAIV. VISSOMDAS BUTTOHCHGHO ... ... ... XXI 576 

Bight of appeal—Death of one of several appellants pending appeal—Death of one of 
several remondents pending appsal—Uivil Procedure' Code (Act XIV of 1882), 

M. 866,86^1644 and US—Practice—Procedure. See PbAOTIOB 14. 
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Arbitratlon>— * 

Powtr of tzeeutOT to refer the qwationef execution o^a will to arbUration—Executor 
— Witt — Evidence—Evidence toexjddtn writlendoeu/nent—JEvidence Act (l\>t 1872), 

S8. 92 and 94--Practice. SembU. —Ad executor against whose applirafion for pro- 
^bate a caveat has been entered, cannot submif to arbitration the question whether 
the will propounded by him was <fnly .executed by the deceased. An executor 
having propounded a will, and applied for probate, a caveat was filed denying the 
'execution of the itlleged will, and the matter was duly registered as a suit. The 
executor and the caveatrix subsequently referred “thedispute” to arbitration, sign¬ 
ing a submission paper, which w,i 8 as follow.s :—“To Bbangsuli Kalidas Bamji. 
Written by us the undersigned. By thij^ instrument we give to you in writing as » 
follows:—In the matter of an application presented by Gheilabbai Atmaram * 
T^mbuwala to obtain ‘power’ (probate) from the High Court Torthe administration 
and enjoyment between us two persons of the property <If Bai Godawari, widow of 
Daiji (tailor) Bbowan DcvaDtve, 1, Handubaii the wife of Mulji Mala, having 
raised an objection have got a caveat registered in the High Court. In the matter 
thereof wo tlie said plaintiff (and) defendant have appointed you an arbitrator to 
bring about ii 'ettlement of the said dispute. As to whatever award you may niske 
and give on .inlying at a decision, the same is to be agreed to and abided by us 
two pursons. In this matter we each other agree and consent to act according to 
your ‘award.’ This submission paper we of our free will and ple.isurc and in sound 
mind and coiireinnsiiesshavc made and delivered after having read and understood 
the same. It is agreed tcand approved of by ns, and our heirs and representatives 
in Court (and) the l7arbar. Bombay. •The English date the 30th of October in the 
year 1893.” Before the arbitrator the parties were represented by solicitors, wit¬ 
nesses were called and examined, and the arbitrator made an aw.ird finding that 
^thc alleged will had not been executed. The executor nevertheless subsequently 
‘proceeded with his application for probate. The caveatrix contended that be was 
hound by the award. He alli ged that the parties had never really intended to , 
refer the question of the execution of the will tifarbitralion, and tendered evidence 
to prove this. Held, thati the evidence wi^s admissible. The language of the 
submission paper was uot so plain in itself, nor did it apply so accurately to exist¬ 
ing facts, as to prevent the evidence being,given—Section 94 of the Evidence Act 
(I of 1872), 

GRELLADHAI ATMARAM t). NANDUB.AI ... ... ... XXI SSB 

Award— 

1'. Decree—Consent decree—Applicntian by erediior of defendant to be made a party 
to suit — Obite/ioH by creditor to filing numrd — Practice — Procedure—Civil Proce¬ 
dure Code (Act XIVof 1882), s. 484. The plaint>fi applied to file an award and 
for a deer 3 *iu terms thereof, to which the defendant coiiscntod. K, a creditor 
of the defendant, thereupon applied to be made a party to the suit and obj ‘Cted to 
the filing of the award and to the decree, alleging that the award was fraudulent 
and fictitious and Ipid been made in order to save the defendant's property from 
his creditors. The Subordinate Judge made K a party to the suit and refused 
the plaintifi’s applioatiou. On application to the High Court,: HeZd, that K 
ought not to have been made a party to the suit. His remedy was to apply under 
8 . 484 of the Civil Procedure Code (Act XIV of 1882 ) for an attachment before 
judgment of the defendant's properly. Held, also, that the Judge was bound to 
file the award, the defendant having raised no objection to it and no illegality 

* appearing on the face of it. . 

DUNQARBI DIPCHAND D. UJAMSI VEt,Sl , ... ... ... XXII 727 

2. Decree upon an award — Rea judicata —Civil Procedure Code (Act XI V of 1882), 

St. 18 and S22. A judgment and decree pas.Med in terms of an awardtunder s. 622 
of the Civil Procedure Code (Act XIV of 1882), constitute a riis judicata. Waaeer 
Mahton V. Chuni Stngh followed. , 

VYANKATBSH CHIMAJf JOSHU . SAKHARAM DAJI GANPULE ... XXI 466 

Benami— * 

1. Benami purchase—Suit by benami purchaser—Addition of real purchaser as 
eo~plainiiff — Continuation%f suit — Limitation—Limitation Act (XVof 1877), s. 29 
’-CiviFProteiture ’'ode fJet XIV of 1882), s. 27—Court-sale. The plaintifl Ravji* 
os owner of certain land brought thisRiiit on the 31st January 1894, for damages 
for loss of crops, and in respect of loss caused by the defendant's obstructing him 
in cuitivatirg the land. Thadates of the causes of action set forth in the plaint 
were, respectively, the 12th September 1891, •the 12th M<arch 1892, February 
1892, and 27t.h October 1892. Ai the course of the proceedings, the defendant 
asoercained that Ravji was not the real owner of the land, but had purohasid it 
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and was hojlding it bmami for his uncle. Ravji admitted that he had no interest' 
in the land, ,0a the SOth arch 4895, .'fiavji's uncle applied to be made a parly 
to the suit, and was thereupon added a^seoond plaintiff. The Subordinate Judge 
on the merits passed a deored awarding damages to the second plaintiff. The 
defendant appealed, and in appeal for the fiiwt time objected that Bavji (plaintiff 
No. 1) being only a benamidar could not bring the suit in bis own name, and that 
the claim of the second plaintiff, or a large portion of it, was barred by limitation 
under s. 23 of the Limitation Act (XV of 4877). The District Judge reversed the 
decree on the point of limitation and dismissed the suit. On second appeal tathe 

'"-i^^iHigh Court: Held, that the Lower Appellate Court was wrong in dismissing the 
suit, and that the appeal should be heard on the merits. I’er PAUBONB, J.: — 

That any defect there might have been in the suit as originally filed by the first * 
plaintiff, who was only benamidar, had been cured by the Court acting under s. 37 
of the Civil Procedure Code (Act XIV of 1883). Bhtla Pershad v. Ham LaU and 
Subodini Debt v. Cumar Oamda followed. Per RanaDE, J. ;—The first plaintiff 
as benami purchaser bad full right to bring the suit. If the true owner holds back, 
a decree against a benamidar owner would bind as res judicata. Tl^e prehent suit 
was, therefore, properly instituted. The addition of the second plu'iitiff's name 
made no difference in the ohameter of the suit. The defendant was estopped by 
his conduct in the previous proceedings, carried on between him and the first 
plaintiff for over seven years, from qin stioning bis right to sue. The rights of 
the parties must, therefore, be dealt with bn the footing that the first plaintiff had 
a right to bring this suit, and that he fully represontod in bis own person all the 
righis of the second plaintiff, for whom be acted as agent all along. Ttio joinder 
of plaintiff No. 2 on SOth March 189.*), did not, therefor.*, deprive plaintiff No. 1 
of his rights or create a new period of limitation as held by the lower Court of appeal. 

BAVJI APFAJI KULKABKl V. MAHADEV BAPUJI KCLKABNI ... XXII 678 

t 

3. Benamidar, Bight of, to sue in his own name—Purchase bp a nan-agriculturisl 
in the name oj an agriculturist—Suit by benamidar for redemption— Court~fees 
payable as if real purchaser was plainhfj—Dehhan AgrtcuUurtsts’ Belief Act 
(XVII of 1879)— Practice — Proeedute, Where a purchase is made benamt and 
a itpit is brought by the benamidar in order that the real purchaser may escape 
the consequences to which the latter would be liable if be purchased and su<d in 
his own name, the Court iVill look behind the record to see who the real purchaser is. 

A benamidar may maintain a suit in'bis own name, but the Court will put the 
defendant in the same position as if the real were the actual plaintiff. One Dagdu, 
an agriculturist, purchased certain land benami tot Kelkar, a non.agriculturist, 
and brought a suit for redemption wider the provisions of the Dekban Agricul* 
turists’ Relief Act (XVII of 1879). Under the Notification of the Oovarnment 
of India, No. 2093, dated the 29th July 1881, the fees in case of suits by agricul* 
turists for redemption were remitted, and the plaintiff, therefore, paid no stamp 
duty on the plaint. Held, that Dagdu might maintain the suit ig his own name, 
but must pay the usual stamp fees, and that the suit should proceed as an ordinary 
suit as though Kelltar was the nominal as well as the real plaintiff. 

DAODD 0. BAliVANT RaMCHaMDBA NATU ... ... ... XXII 820 

Btaag— 

Bhagdari Act (Bombay Act V of 1863), i. 2 —Sate of aportion of a bhag in exeeu- 
tionof a decree—Process for sale—CoUeetor’s rtghl t» get the process quashed. The 
appellant was the mortgage", of a porfjion of a bhag under a mortgage dated 18b0, 
and in a suit brought upon the mortgage obtained a decree for sale of the mort¬ 
gaged property. «An attachment was issued and an order for sale was made. 
Thereupon the Collector applied, under s. 2 of Bombay Act V of 1662, to set aside 
the attachment and order for sale. Held, that the mortgage of a pohion of a 
bhag was unlai^ful under e. 3 of the Act, and a process having been issued for sale 

' of such portion, the Collector,was entitled to have it quashed. Banchoddas v. 
Banehoddas distinguished. , 

NABBBBRAM V. THE COLLECTOR OF BROACH ... ^ ... ... XXII 787 

Bhagdari— • 

Bhagdari Act (Bombay Act Vof 1862), ss. 1,8 anddi— Civil Procedure Code (Act XIY 
of 1883), s. 266 (e)— Bhagdari Village—Bhag — **nomestead," Meaning of the word 
— AtUiehment, Per FARRAM, C.J,, and JABDINB, PARgONB and BanadB, JJ. : — 

The superstructure of a house belonging to a ‘bhag’ a village is ezempt. 

from attachment under the provisions of the Bhagdari Act (Bombay Act V of 1863). 

Per OaHDTi J< :— Having regard to the decision in'Pra/nfiiuan v. /aiehanhair and 
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th« object of the Bhagdari Aot (Bombay Act V of 1862), it is doiibtfal whether 
tne Legislature iatendud to exei^pt from attaftbmunt the tuatorialfl of a hotiee 
belonging to a ‘bbag.’ ' • • . 

GOtiLBOTOB OP BKOACB v, VESILAL KEsVaVBHAI ... , ’ ... XAl 588 

BUI of Lading— 

Pontract of earriage—Oenerai words of exemption—" Or otherwise ”—Construction — 

Short (Ulivery of goods—No evidence as to how goods were lost—Burden of proof. 

The plainlifi was the cousiguee uf u* large oonsigomeut of goods shipped 
from Bombay iu bags on board the doleadants’ steamship " Java " for carriage 
to Zanzibar. On arrival of the "Java" at Zanzibar the goods were landed * 

by the defendant company and placed in the customs g.idown, where th^ 
■^laintifi in due course demanded delivery. Borne of the bags were not forth¬ 
coming, but the evidence did not .show bow the loss*bad occurred. The bill of 
lading oontaiiiod the following uunditiun ;—" The company's liability shall cease 
as soon as the packages are free of the ship’s tackle, after which they shall not be 
responsible fob any loss or d.iiuagi>, however caused. If stored in receiving ship, 
godowii or upop any wharf, all rl^ks ol fire, dacoity, vermiu or otherwise shall be 
with the merchant, and the usual charges shall bo paid beturo dtdivery ol the goods. 

Fire insurance will be covered by the c'lmpany’s agents on .ipplic.ition." In asuit 
brought by the plaintiff for short delivery of goods.— Beid, that the defendants 
were liable. They did not show how the loss occurred, and as it might have 
ooourred from Gauges hot covered by iht' exception le.g., from misdelivery) they 
did not bring themselve.s within tifb'pruiectiuii afforded by the exemption. The 
general words “ or oibcrwi.se," conUJiued in the J0th clause of the bill of lading 
could not be read so as t ■ cover all piMsible losaes, lor that would make them 

• include wilful misconduct on the part uf the defuudants' servants, and general 
words are not road vnth such an extended mcamug. Nor would they include 
misdelivery, fur that was provided for ift the ^ighth clause. , 

Btimsa India Steam Navigation Company ». Ratansi RAmji ... XXIT i«4 

Bpokep— 

Brokerage—Suit for brokerage—Conti net effected by broker not carried out by purchaser 
—Quantum meruit. The pUintii! w.i-. employed by tbed fendants as broker lo ivdH 
certain pr.iporty. Tbo dcleudants’ letter dated bri January 181J5, eiig'iging him 
as broker stated as follows :—" It is understood that tbe brukirage will be paid on 
receipt, by us, of tbe m.iuey, and this iraris.ictioii is to be completed within a 
fortn ght fro.iid.ifce.". The pl.tintifl negjtiatol with one Postunji P.iti-1 and his 
brother, who eventually agreed to becoino pnrebasurs, but stipul.ited for four or 
five mniitbs within which to pay tbe purchasC-mouey. On the 1st February 1895, 
the defeitdants, through the plaintiff, finally closed tbe contract with the purchasers, 
one of the terms of which provided that Bs. lU.OOOshould be p.iid immediately, as 
earnest, aud the.baUnco (Es. 27,000) of tbe purch<tse money to be paid within four 
months. The purchasers were, however, un tbio to p.ty the Bs. 10,030 earnest 
money and they banded to the defendants three B ink of B imbay shares as security 
for tbe performance of the contract. Qje of tbu purchasers (shortly afterwards 
died ; the defendants apparently abandoned the idea of enforcing the contract, and • 
at the end of the year they'returned to the purchasers’ fair jly two of tbe Bank of 
Bombay shares, having (as they alleged) sold the third to defray the expenses which 
they had incurred in c ninection with the transaction. The plaintiff sued to 
recover Bs. 1,500 as brokersga4rum tbe defendants. Held, that undbr the ciroum- ^ 
stances tbe plaintiff was not entitled to recover tbe Bs. 1,503, but only to a quantum 
meruit, there being no previous agrecmeift as to the time when the broker.ige was 
to be paid ; and that ho was only entitled to a percentage (5 per cpnt.) on the value 
of the shares which had been actually received by the defendants. Part of the * 
basinoss'fot which the plaintiff was employed was to find a solvent purchaser. 

STOKES V. SOONDEffitNAXH D. KHOTE ... ... ... * ... XXII 540 

Suit by, for difierenees paid in respect of contracts made by '’im for defendant — Con- , 
tract—Wagering contract—Contract Act (IK of 1872*, s. dO—Bombay Act (111 of 
1865). See WAOEBUiO OONTBACT. 

Oases— • • • , 

Administrator General of Bengal vf Premia! MuUick, L.B., 22 f.A., 107, 
followed ... ••• ••• ••• ••• XXII 112 

See PENAL CODE, S. 1A4A. 

Agarchanll t> Btkhma, lij.Ba, 12 Bom.. referred to . ... ...XXII 686 

See MoBTOAGE 11. * 
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Ca86B — (continued.) 


Aonaji v. CimndrAbai, 17 Bom., 503, distinguished 

See Execution 4. • ] 

. XXII 

4 

984 

Balaji Riighiinath i<. Bal bin Bnghojt, I.L B., 21 Bom., 235, distinguished .. 
See EHOTI ACT*, 88 . 17, 20, 21 AND 93. 

. XXII 

. 96 

BasaTA V. Linganganda, I.L.B., 19 Bom., 428, referied to 

Beo Hindu law 26. 

. XXI 

* 111 

Bhagvandas r. RHjmal, 10 Boiln. H.G.B., 241, referred to . 

See Hindu law 26. , 

. XXI 

111 

Bhasba v. Indar, I L B., 16 Gal., 656 
i.,„^Bee HINDU LAW 1, . 

. XXII 

199 

Bhola Perabad v. Bam Lall, I.L.R., 24 Gal., 34, followed 

See Ben AMI 1. 

XXII 

673 

r 

Ghandi Part>ad v. Evans, I.L.R., 22 Gal., 123, referred to 

See 1’BNAD GODE, 88 . 426 AND 441. 

XXI 

686 

CbintamAn v. Dhondo, I.L.B , 16 Bom., 612, referred to 

Sec TBMFXiB. 

XXII 

498 

Ghitkov. Janaki, 11 Bom. H.C. R., 199 ... ... 1 

Seo Hindu Law l. 

XXII 

199 

Ghunilal v. Fulchand, I.L.B , 18 Bom., 160, followed 

See MORTQAOE 21. 

XXII 

306 

Dadaji v. Bukmabai. I.L B., 10 Bom.. 301. followed 

See Husband and wife 2 . 

XXI 

611 

Oayabbai «. Lakhraichand, I.L.B., 9 Bom., 368, followed 

See WaQEBINQ CONTRACT. 

XXII 

899 

Dhondo v, Baoji, 1 L.R., 20 Bom., 290, referred to... 

See MOKTOAGE 11. 

4 

Doehi Fulchand n. Malok Dajiraj, I.L.B., 20 Bom., 565, referred to and 

XXII 

686 

explained ... ... .wr .. ‘ 

See TADUKDAU. 

XXII 

886 

Durga Singh v. Mathura Das, I.L.B., 6 All., l60, followed 

• 

See BEGISTBATION 5 AKD 6 . 

XXI 

69. 

726 

Esboor e. Venk-itasubbx, 1 L.R., 17 Mad.', 480, referred to 

See Wagering Contract. 

XXII 

699 

Qadadhar Bhal v. Chaiidrabbagabai, I.L.B., 17 Horn., 690, distinguished 

See HINDU LAW 20. o 

XXI 

170 

Oanesli Satbe, In re, I.L.R., 13 Bom., 600, referred to ... 

See PENAL CODE, 88 . 426 AND 441. 

XXI 

686 

Gangadhar v. Mahadn, I L.B., 8 Bom., 20, followed ... ... ^.. 

BeeDEEHAN AOB1CULTURIBT8’ BELIEF ACT, 88 . 3, 12, 47 A*ND 74. 

XXI 

63 

Qopal V. Gingaram, I.I 4 .B., 20 Bom., 721 
. See DAMOUPAT 1. 

XXII 

86 

Govinda V. Perumd«vi, I.L.R., 12 Mad., 136, referred to 

Sue Declaratory Decree. 

XXI 

701 

Bixon ti. Oliver, 13 Ves., 108. not applicable 

Bee Will 6. 

XXI 

7C9 

Holkar v. Dadabhai G. Ashburner, I.L.B.f 3om., 353, followed 

See Jurisdiction 6 . 

XXII 

701 

Hurri Porshad v. Na&ib Singb. I.L B., 21 Cal., 542, followed 

See CIVIL PROCEDURE CODE, 8. 268. . • 

XXI 

123 

Ismail n. Leslie, I.L.B., 24 Gal., 399, not followed ... ..« 

^ See CO 8 TS 3. , 

XXI 

779 

lawar V. Sital, 8 Brng. L.B.. 62 (itpp.), referred to ... 

See PENAL CODE, 88. 426 AND 441. ^ 

XXI 

686 

Jai Nai^yan Rai v. Queen-Empress, I.L.B., 17 Gal., 862, dissents from ... 

See Evidence 1 . * 

Kalinauth Nag Chowdhry. Beferenoe in the case df, 9 C.W.B., 1 Cr. Bui., 

XJfl 

496 

referred to ... .., ••• ... 

See Penal Code, bs. 426 and 44i. e> 

XXI 

• 

536 

Kalka Prasad v. Chaudan Singh, I.L.B.. tO AH., 20, followed* ... ...*' 

See TRAKirEB OF PROPERTY ACT, 8. 132. 

XXI 

61 
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dii 

Oases— ( continued.) 


PAGX 

Khewftj V. Lingaya, 8 Bom,. ^ referred to .... 

Sea MOBTOAOB ]1. 

.' XXJI 

686 

Kriahnanath ». Atmaram, I.L.R,, 16 Bom., 648, referred to* ... • ... 

Bee Will 3. • . 

XXII 

638 

Kriehnarao t». Beoabai, 20 Bom!, STJ, referred to 

See Will 3. 

XXII 

533 

Laohmeswar Singh i5. Matiowar, L.R., 19 I.A., 4B, referred to ... 

See BjtOTMBNT 2. • 

XXI 

91 

Lala Jugdeo Bahai v. Brij Bohan Lai, I.L.R., 12 Cal.. 505, followed 

XXI 


See TKANSPBR OP PkOPERTY ACT, 8. 132. 

w 


Liii4>aji, In re, I.L.R., 22 Bom., 76f!, followed 

See Criminal procbuorb. . * 

XXII 

842 

Mangaldas v. Tribbovandas, T.L.R., 15 Bom.. 652. referred to ... 

Sea Will 3. 

XXIi 

533 

Mata Din v. Kazini Hueaiu, I.L.R., l.S All., 432, followed 

See JUitlSDICIUON 5. 

XXII 

701 

Mothura Mohun ».*Akhoy Kumar, I.L.R., 15 Cal., 857, followed 

See EXBCOTIOM 8. 

XXI 

463 

Nagat Pragji ». Jivabhai, T.L.B., 19 Bom., 80, referred to and explained 

See TALUKDAR.. • • ^ * 

XXII 

685 

Nagueha 1 /', Municipality of Sbolapur, f.L.R., 18 Bom., 19. distinguiflbed ... 
See Municipality ii. • 

XXII 

284 

Nagueha'*’. Municipality of Sholapur. I.L.K., 18 Bom , 19. overruled 
• See Municipality 13. 

XXII 

290 

Narayau V, Ali Saiba, I.Li.U., 18 [lam.,60:if followed 

Sec landiiOri) and Tenant 3. • 

XXI. 

195 

Neelkialo ». Btercbuiidur, 12 Moo. I.A., 523, infernal to 

Bee HINDU LaW 26. 

XXI 

111 

Oulde V. Harrison, 10 Evch., 872, distinguished 

XXII 

899 

See WAOEKINQ CONTRACT. 

• 


Patel Vaudravaii V. Faiel Maiiilal, I.L.B., 15 Boni., 565 * ... 

Sec Hindu Law i. 

XXII 

199 

Pesbotam v. Meberbai, 1.L-B-, 13 Bom., 302, concurred in 

Sec TARkIs 2. 

XXII 

430 

Pranjivaiiv i^iMsbaiikar, 4 Bum. H.C.B., 16 A. cT.J . 

See Bd AG DARI. 

XXI 

589 

Punchanuii v. Shib Cbunuer, I.L.B., 14 Gal.. 835, followed 

See JUBIsmCTIQN 7. 

XXII 

923 

QueeU'Empruiis v, Morton, I.L.K., 9 Bom., 286, fallowed 

Bee PENAL CODE. 8. 124A. • 

XXII 

112 

QaoeQ'E'nproas». Nilinadhub. hL.K., 15 Cal., 595, followed 

See Evidence i. 

. XXI 

496 

Queen-EmpreBs u. SuudaFSingh, l.L.R.. 12 All., 595, followed ... 

* See Evidence 2. 

XXII 

235 

Baohapa v. Amiugovda, I.L.B., 5 Bom., 288 , 

See VatAN ACT, S. 10. * 

XXI 

55 

Bam Din v. Kalka, L B., 12 I. A., 12, followed ... ... • 

Bee VENiyiB AND PURCHASER 6. 

XXII 

846 

Bamgopa] v. Shamskhaton* L.Bi, 19 I.A., 229, referred to ... • 

Bee Ejectment 2. * 

XXI 

91 

Batnjeevan Eoormi i>. Durga Cbaran Sadbu Khan, I.L^B., 21 Cal., 979, 

XXII 

• 

followed ••• ••• ’•* ••• •• 

See CRIMINAL FBOCJ^DURE CODE, B. 560. 

984 

Ham Lai*®. Katfai Lai, I.ti.B., 12 Cal., 663, referred to 

Bee Will 8. • 

XXIi, 

638 

Banchoddafi v. Banofaoddas, I.L.B., 1 Bom., 581, distingoUhed 

See BBAG. « 

XXII 

787 

Ranohordas ti! Bai Kaei, I.LiR.,S6 Bom., 676 

Bee COSTS 1: MORTGAGE 12. * 

XXII 

166 
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if? rNDU. 

Plat 

Qmw—( concluded.) 

BdWd Miihtnn V. B'lin Kishen, L.R., 13 LA., 106 ... ... ...XXII 6B 

See Gl^IIi PAOOBODBB CODB.'s. 385. ! ' 

Rewa Mahtoii ti. Ram Kish5n, L.B., 13,t.A., 106, followed ... ... XXI - 468 

See EXUCUTION 8. , f ' 

Badh Mai V. Rtm Harakh, I.L.B., 7 All., 711, toUowed ... ...XXII 806 

See MOBTOAQE 21. 

Satu V. Shivrainbhat. Printed Jadgmeuts for 1894, p. S3, followed • ... XXI 806 

See PB40TICB 12. • 

Sayad Abdul Hak v. Golam Zilani, I.L.B., 20 Pom,, 677, followed ^.'XXII 875 

, See MOBTQAOB 18. 

Sheshgiri v. Salvador Vas, I.L.B., 5 Bim., 6, referred to ... ... XXn 686 

See MOBTOAOE 11. • ' 

Shidhojiravv Naikojirav, 10 Bom. 234, referred to ... ... XXI 111 

See HINDU LAW 26. 

Silaram v. Nimbsi, I.L.B., 12 Bom., 320, explained ... ...' XXI 552 

See Limitation 2 . 

• 

Sabbammal v. Venkatarama, I.L.B., 10 Mad., 289, followed ... « ... XXI 61 

See TBAN8FBK OF PBOFBRTY ACT, B. 132. 

Subodini Ocbi v. Cuinar Ganoda, I.L.B., 14 Gal., 400, followed ... ... XXII 678 

See BENAMI 1. . , . 

Syed Ikram V, Bam Lochun, 23 O.W.B., 29, fuUowed ... . ... XXII 178 

See CIVIL PkOCBDUBB CODE, SB. 58, I3fj, 139. 

Tagore Ga^e, 9 Bong. L.B., 377, followed ... ... ... XXI 706 

See Will 5. 

Tod V. LakbinidaH, I L B., 16 Bom., 441, referred to ... ... XXII 809 

• See WagBBINQ OONTB\CT. 

Tnbhovandas v. Qaiigadas, I.L.B,, 18 Bum., 7. referred t^ ... ... XXII 588 

See Will S. 

A 

Trimalrav Rigbavondra ». The Municipal Qommissionere of Hubli, I.L.B.. 

S B >in., 172, dietinguiahed ... ... ... ... ... XXII 176 

'See Vendor and fubchabeb 3. 

Universal 8 ouk Exnbaiig^v. Straeban, (1896) Ap. Ga., 166, referred to ... XXII 899 
Sec WAOEBING CONTRACT. 

Virchand v. Kumaji. I.L B., 18 Bom., 48, followed ... . ... ^ ... XXII 846 

Sen Vendor and Purchaser 6 . 

Vyanlciji v Barjirao, I L B., 16 Bom*., 637, oonourred in ... ‘ XXII 497 

See CIVIL PKOCEDUKB CODE, S. 539. 

Wiiz^nr M i.htnn n Cbaiii Singh, I.L.B., 7 Gal.. 727, followed ... ... XXI 465 

See AWARD 2. 

Willmott V. Birber, 15 Ch. D., 96, followed ... ... .,.,XXII 1 

See EXECOTO»r2. 

Cattle Trespass Aot— 

I of 1871— 

n. 11. Forest Act (VII oj 1879), s. 69 —Cattle straymg in a reserved forest—‘Seiture 
by a forest offiser of such cattle. Section It of thaCattle Trespass Aot (I of 1871) 
having been applied to In.’-Onls by s. p9 of the Indian Forest Aot (VII of 1879), the 
aeiziiro by a forest officer of cattle found straying in a reserved forest is leg^, even 
though no damage has actually been done. 

. QUEBN-EMPBESS V. BABAJI LAXHAN ... ... ^ ... XMI 988 

Charity— . *, 

‘ Public charity—Suit for remotial of trustees of a public charity and for account— 

* Jurisdiction.—District Court—Cintl Procedure Code (Act XJV of 1883), a. 88^ 

Trustees. See TRUSTEES. 

W,U —Dharam—Gift to dhuram — Reversioner—Limitation Upalicable to reoorsionor 
-^Limitation Act (XV of 1877), art. 141. See BevbrbiONEB 1. t 

CivU Prooedare Code- 

Act X of 1877— 

B. 263. Limitation—’Bifw-tment—Passeswin—iiatwmeditn family —Bone living vnth 
father —Decree and exeruiton againot father—Subseymnt possession by soiA—ddvorso 
possessiotl. Bee ADVERSE POBBBSBION 3. 



(MDBX. 


PASS 

OlfU Proo«dare Oode -(eotainuedJ. 

Aot Xiy of 1883— . , 

36, _ Tratufer oj exeetUion praceediHgn — Inaaivency^Oppoftfiti creditor — Opposing 
aredUor'% right to apply for transfer of vnaolveney pi oceedvngs, Thr power of transfer 
givCT by H. 35 of the Code of Civil Procedure (^ct XIV ofcl882) extend^ to execution 
proceedings as well as to suits. An a(lplic,ation to be declared an insoivent under 
^e Civil Procedure Oode (Act XIV of 18H3) is a proceeding in execution, and as 
such can be made the subject of an order under s. 36 of the Code. A creditor who 
has received notice of an insolvency potitiop, and whose name is entered on the 
record of the execution-proceedings as an opposing creditor, is a “ party " within 
the meaning of a. 35 of the Oode of Civil^ Procedure (Act XIV of 1882). and may • 
apply for a transfer of the proceedings under the section. w 

NASBABVANJI 0 . KhaBBBDJI DBONJIBHAH ... ... ... XXII 718 

m 

s. 37. Court sale — Benami purehnse —Sutf by benami purchaser — Addition of real 
purchaser as co-plaintiff—Continuation of suit — Limitation—Limitation Act (XVof 
1877), s.*33. See ^BMAMI 1. 

8 . 80. Jurisdiction — SmoU Cause Court—Subscriptions for building a temple — Person 
receiving such subscriptions—(Trustee— Practice. See JuitlSDTCTlON 9. 

s. 80. Permission of Court — Leave of Court when to be given — Practice — Procedure. 

See PrACTICB S. 

M. 30. ♦ Specific Relief Act (f of 1877), s. 56, chjik) — Municipality — Municipal fund— 
MisapiAicaiion of fhnd by municipqfUy—ItigM of taxpayer to sue to restrain 
municipality from such misnpplication-^Parties — Practice. See MUNICIPALITY IS. 

8 . 53. Practice—Procedure—Amendment of plaint — Discretion of the Judge. See 
.Practice: i. 

88 . 68, 63, 63, 64. Plaint registered —Copy extract from account books annexed — 

Books of account not produced for eonfirm^ian—Penally for non-pi oduction of books, 
—Practice—Procedure. Bee PRACTICE 4. 

•ss. 59, 189, 189. Production of documents — Bombay Revenue Jurisdiction Act (X of 
1876), s. 11— Pfnctice — Procedure. Under s. 11 of the Bomba} Rt venue Jurisdic¬ 
tion Act (X of 1876) in a suit to which thAt Act applies, the Court, before tsking 
evidence on the merits, should require the plaintiff to prove first of all that bo ban, 
previouely to bringing the suit, *' presented all such appeals, allowed by the law tor 
the time being in force as within the period oi^limitalion allowed for bringing such 
suit it was possible to present.” Section 188 of the Civil Procedure Code fAct XTV 
of 1883) is enacted to prevent fraud by the late production of suspicions documents, 
and not to shut out formal evidence beyond suspicion, such as certified copies of 
public dc-’qmeDts like records of Oovcrnuicnt. 6%ed Ikram v. Ram Lochun followed. 
Banchhod hirabhai V. The Secretary of State fob India ... XXII 178 
SB. 80-83. practice — Procedure — Summons — Service of summons. See PRACTICE 16. 

SB. 333 and 339. TAinsfer of decree — Execution of decree—Power of Court executing 
a decree sent for execution. Where a decree is passed by one Court and sent to 
another Court for execution, the Court executing the decree cafinot question the 
propriety of the order transferring the decree to such Court for execution. 

MULLA ABDUIi HUSSEIN V. BAKHINABOO ... ... ... -XXI 466 

ss. 287 and 387. Mortgage — Mortgage-debt payable by instalments — Money-decree 
obtained by mortgagee far tioo instalments -Execution—Sale of mortgaged property 
in execution of money-decree for such instalmei^s without notice by mortgagee of hen 
for future instalnunta — Property add free of incundirances. See Mohtoaqe 11 . 

a. 244. Amending Act VII of ISBS—Agreement before decree by the decree-holder not 
to recover aeata which the decree might award— Question to be determined in execu¬ 
tion and nofby a separdieauit. Devidas and Harilal obtained a decree on an award 
with costs BgaiDStShatikarlal and Laldas. When they applied for its execution 
against Laldas in order to recover his half share of thecosts ho pleaded that, before 
the proceedings had commenced, the plaintiffs had entered into ar, sgreement with 
him (hat none of the costs which might be awarded by the Court should be recovered 
from )iim. Hetd, thsA the existence and validity of such an agreement ought to be 
determined fn execution under the provisions of s. 344 of the Civil Procedure CcAe^ 

(Act XIV of 1883) and not in a separate suit. * 

Laldas Narandas V. Kibbordab devidab ... ... xxii 468 

a. 944. Deaee—Execution—Powers of Court m/irecufinp decree. Bee DECREE 4. 
t.344, Ol. (^. Decree—DeAardiory deciee--Execution of dtaee raising guestionef 
ruiemanagtii^fnt of property — Execution, See DECREE 3. 



IMUBZ. 


xvi 


% 


OiYil Prooedupa Code- (eontiwuedj 


PASS 


Act Xiy of 1883—feon^intMd.) • • 

ss. 345B, SSS*. 837A, 344 and 849. ifixccwtt*n—drreU —Application of judgmenl-dchtor • 
to be declatid insolvent — Subseqvent"proceedings in execution against Atm— 
Practice—Proee^re See EXECUTIO]^ i. 

• 

267a. Decree —Mortgage-bond in satisfaction of decree—Sanction of mortgage by 
Court. Where mortgage-bonda were passed for debts due on decrees,and the execu¬ 
tion of the bonds (which had been sanctioned by the Court) and the amounts for 
which they were passed were certifieif to the Court and the Court recorded the 
adjustment without objection, and the decrees by reason of such certified and 
»*r^rdod adjustment became incapable of exedutiou: Hthi, that sufBcient had been 
done by the Court to satisfy the requiromonts of s. 267A of the Civil Procedure Code 
(Act X17 of 1832), although n? formal sanction had been recorded. 

KBIBHKA BAMAYA NAIK ti. VABUDEV VBNK\TESB PAI ... ... XXI 808 


s. 257A, 258. Settlement of decree without sanction by giving promissory wde.pay¬ 
able on demand—Note renewed from time to time—Smt on note—Note void under 
section. On the 4tb December IH89, the plaintiffs obtained a decra^ against the 
defendants for Rs. 941. The decree was made payable in eight dajs, t.e., on or 
before the 12th December 1889. On the 9ih December 1889, t.e., before the 
decree was capable of execution, it was settled by the defendants’ paying B.s. 600 
in cash and passing a promissory note for Bs. 841 payable on demand and 
‘ carrying interest at 3 per cent, per mensem. The decree was sAtisfied and handed 
over to defendants, and plaintiffs also endorsed fbe summons to that effect. That 
compromise was not sanctioned by the Court.* On the 9th November 1692, and 
again on the 4th November 1895, the plaintiffs made up, their account with 
defendants and obtained now promissory notes from them fur the amount found 
due in renewal of the note passed in 1889. The present suit was brought on the 
note passed on the 4th November 1,805, 'which was for Bs. 816, and carried 
interest at 3 per cent, per mensem. Held, that the note sued on fell within the 
purview of 8. 257A of the Civil Procedue.'* Code (Act XIV of 1862) and was void 
and unenforceable under the provisions of that section. The ennsidcifhtion for the 
note given in 1889 was the agreement of this plaintiffs to accept it in satisfaction 
of the decretal balance due to them. If that agreement was void, the note given 
for the void considerations was void also. The note was not, in fact, the agreement, 
but was given in performa'nce of the agreement. 

HBEBA NBMA V. PBSTONJI DOSSABHOY ... ... ... XXII 693 

« j 

, 258 as amended by act VII of 1888. Payment out of tjourt—Payment not certified 
to Court—Proof of such payment fo% the purpose of determining the question of 
limitation. Under s. 258 of the Code of Civil Procc'dure (as amended by Act VII 
of 1888), as there is no time fixed within which (he decree-holder is bound to 
certify a payment made out of Court, nuch payment may be oertifiidat any time. 

And although such payment, until certified, cannot bo recnguizid by a Court exo- 
outing a decree as a payment or adjustment of the decree, it is still open to the Court 
to take e'^idenoe abo^t the payment in order to determine whether an application 
for execution is barred by limitation. Hurri Pershad v.^ Nasib Singh followed. 
TUKABAMv. BABAJI ... ... ... * ... ... XXI 122 

H. 266 (A). Execution — Attachment —Spes siiooessionis—“ Expectancy of succession 
survivorship” — Nat attachable--Widow—Widow's estate. See EXECUTION 4. 

as. 266 and 274. Transfer of Property Att (17 of 1832), s, GQ—Mortgage — EquUy 
of redemption—Execution — Attachment of equity of redemption. Bee MOBTOAOE 4. 

< s. 272, Boh. IV, Fbl'm 142. Execution — Attachment — Allowance payable through 
post office—Attachment of money in hands of public officer—.Anticipator^ attach¬ 
ment — Civil Protedure Code (Act KlY of 1882), s. 272, sch. 1,7, Form 142. See 
' Exbcotion 2. 

i 

8 . 278 et eeq. Summons taken eout ia wrong name — Amendment of summons at 
hearing—Practice—Procedure—Act of insolvency—Jurisdiction of Insolvent Court— 

Indian Evidence Act (I of 1872), ». 44— Partnership—ln&olvency-*-lnsrivency of 
partrter—Yesting order—Subsequent decree against insolvent anh attaehmint of the 
ftrM's property tn execution—Claim by O^ial tAssignee to set aside attachment. 

Bee PABTNEBBHIY. 

as. 378, 288 and 12. Execution—Attachment — Claim to atUwhed property by holder 
of eeveral mortgagee—Order made on ^ el aim—Claim parWy allowed arid*'partly 
dieedlowed—Sale in execution—Suit for redemptum by auetion-purehasfr within 
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CIyU Procedure Codt—fcontinuedj 
Aot XIV of 1883— (eontinued.) • • 

a year —Claim by defendant (mortgagee) m reepefit of mortgage dieaUowed by 
order—Such claim barred—TAmitation ifW (XV of 1877), art. 11. Certain 
property was attached in execution of a ’money•decree. A iiAervened, and 
applied to have the prr party sold, subject to the incumbrances created in his favour 
by the judgment>debtor under six mortgage-bonds. The Court after investigating 
' A’s claim passed an order directing the properly to be sold subject to the mortgago- 
debt due under five out of the six mortgags-bouda. This order was made on the 
80th February 1898. In November 1893 (i.e., within a year of the above order), 

B, who bad purchased the properly at .the Court sale, filed a suit to redeem the ■ 
five mortgages Hubjecl to which the property had been sold. A contended that the * 
Pipperty was also liable to the debt due under the sixth mortgage-bond. The 
District Judge held that A was entitled to have bis claim uuder the sixth bond 
investigated in this suit, inasmuch as the plaintiff had filed this suit before the 
expiration of the year allowed to A to establish his right by art. 11 of sch. II of the 
Limitation Act (XV of 1877), boiug of opinion that once the present suit bad been 
filed, A could not have sued under s. 13 of the Civil Procedure Code (Act XIV of 
1882), Onappegl to the High Court: Held, that A could not claim in the present 
suit in respect of the sixth mortgage-bond which had been disallowed by the order 
in execution on the 20ih February 1893. The rule is that an unsuccessful inter- 
venor in execution proceedings must establish bis right by a regular suit within 
twblve months, at^he expiration of whicb*the order passed in execution becomes * 
conclusive against him. The fiaot that the purchaser had filed the present suit 
befotp the year had expired, did not exempt the defendant from this rule. Section 
' 13 of the Civil Procedure Code (Act XIV of 1883) did not afiect the question. 

, That section only provides that.no suit shall be tried if the same issues are 
involved in a previously instituted suit. It does not dispense with the institution 
of a suit within the proper time when thff law requires such institution.. 

NEMAGAUDA V. PABESHA... ... ’ ... ... ... XXll 640 

8 . 380, Cmwigno^ and consignee—Goods cotislgned to agent for sale on commission — 
Hundis drawn against goods and paid by^ agent—Railway receipt sent to agent ,— 
Equitable assignment of goods by consignor—Goods attached by judgment-crediUrr 
of consignor—Claim by agent — Priority, Bee CONTBACT 2. 

8 . 883. Decree for the recovery of a share in a vatan — Execution — Attachment — 

Order releasing a portion from attachment—Suit filed to set aside the order — 
Temporary cessation ofjhe execution proceedings. Where a decree has not been 
adjusted of otherwise satisfied and is still operative, a temporary cessation of the 
execution proceedings nnder it does not deprivwthe execution creditor of his rights 
to sue to sht aside an order made under a. 388 of the Civil Procedure Code (Act 
XIV of 1882), releasing part of the property from attachment, and to have it 
declared that such part or some fraction of such part is liable to attachment. 

BAliAjI BhAmJI NAIK u. MOBOBA NAIK ... ... ... XXI 58 

S 

s. 283. Order passed in attachment proceedings not binding on yidgmenUdebtor if 
not a party —0r<2er passed without investigation —Suit to set aside the order — 
lAmitation Act (ZV of 1877J, art. 11. One Asha was in possession of oertaiii 
land as plaintiff’s tenant and in his lifetime mortgaged it with possession 
to the first defendant.* After Asha's death, defendant No. 1 obtained a money- 
‘ decree against Asha’s heirs and.in execution attached the land. Thereupon the 
plaintiff sought to raise the attachment on the ground that Asha was merely a 
tenant-at-will whose interest ceased at his death. Defendant No. 1 contended, 
on the other hand, that Asha was a permanent tenant and that bis interest, as 
snob, bad descended to his heirs and was liable to attaohroeni,! On the 30th 
February 7892, the Copyt ordered the attachment to be removed without deciding 
the question raised by^tho parties which it bold could not be determined in such 
a proceeding. Defendant No. 1 did not bring any suit under s. 283 of the Code 
of Civil Procedure (Aot XTV of 1883) to set aside the ’order and establish his right * 
to the land. In 1894 tho plaintiff filed' the present snit against the first defendant 
and the heirs nf Asha to recover possession of the land. Tho Subordinate Judge 
passed a decree in his savour against the first defendant, holding that the order ui 
the attachment proceedings was conclusive against the latter, no suit having been • 
filed by him within a year under s. 388 of the Civil Procedure Code. He, 
however, refused to pass any decree against the heirs of Asha, inasmuch as they 
had not been parties to tUo attachment proceedings and, moreover, were not in 
poaseseioif of the land. On appeal, this decree’was confirmed. The first defendant 
appealed to tho High Court. Held (reversing the decree of both the lowe^Courts), 
that tha oasSmust be remanded and tried on the merits. By PABBONB, J., on ^ 
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the ground that although tlie order in tho attachment proceedings bad become 
conclusive as against thofirgt,defendant, it did not affect Asha’s heirs, who bad 
not been parties to it. As against them, therefore, the plaintiff had to prove his 
title, and if he failed to do so he could not recover. The first defendant being in 
possession might set np this jnn tertii and might plead the title of the other 
defendaute. By BANAde, J., on the ground that the order in t'be attachment 
proceedings liaving been passed without investigation of the question there raised 
by the parties, it did not become conclusive agninst the first defendant notwith- 
'^sft'tndiiig his failure to bring a suit within tt^elve months to set it aside, and that 
he WHS not precluded from raising bis defence in the present suit. 

KarSAN V. Ganpatram ... ... ... ... XXII ' 876 


B. 286. Execution — Sole — Attoehmenl of same property by different Courts — Sale 
by both Courts—Titles of the tet^pcetive pm chasers at such sales. A and B 
obtained decrees against G. A’s decree w isootained in the Court of the Subordinate 
Judge at Surat. B’h decree was obtained in the Small Cause Court.at Surat. In 
execution of their respective decrors both A and B obtained orders al attachment 
on the same day of a certain debt due to 0 by the Municipality of Surat. Notice 
of tho attaebment was given by the Subordinate Judgi to the Small Cause Court, 

, under s. 285 of the Civil Procedure Code, (Act XIV of 1882). On the 16th 
November 1893, the Subordinate Judge, issupd an order f6r sale of tho attached 
debt, and on tho 18th December the Small C&uso Court issued a similar order. 

Both Courts sold tho debt on tho 6th January*lH94, the Small Cause Court selling 
first in point of time. At the sale by the Subordinate Judge^tho plaintiff bought 
the debt and tho defendant was the purchaser at the sale by the Small Cause Court. 

The defendant after his purchase sued the municipality for the debt, mak¬ 
ing the plaintiff a party defendant, and he obtained a decree against the 
municipality. The plaintiff also sued the municipality, making the defendant 
a parly, and he also obt lined a decret which was confirmed by the District 
Court. Against this decree the defendant appealed to the High Court, fftid, 
tbaf the plaintiff had tho better title.* The defendant had bought at the 
sale held by the Small Cause Court, The sale by that Court after ii had 
received notice of tho attachment proceedings in the Court of the Subordinate 
Judge was in direct contravention qf the provisions of s. 2SS of the Civil Pro¬ 
cedure Code (Act XIV of 18S2). Tho Small Cansc Court bad full notice of the 
proceedings in the Subordinate Judge’s Court and there was ,no reason to suppose 
that the defeudant himself had noi, similar knowledge. The defendant d^d not set 
up the plea that ho was a bend ftUe purchaser without notice. I’erJ'ARBAN, 

C. J.:—The sale by the Small Cause Court was an act done in the irrrgu'lar exer¬ 
cise of admitted jurisdiction. But when property is attached by more Courts than 
one, sllbough each has jurisdiction to sell, that jurisdiction should bo exercised by 
the Court of the highest grade (s. 285). If by a mistake of law, or in ignorance of 
an earlier attachment in a Court of a higher grade, a Court of lower grade proceeds 
to sell, it is not deprived of jurisdiction to do so by s. 285. Tho jurisdiction of a 
Court cannot depend upon its knowledge of facts. If .an attachment in a higher 
Court deprives a Court of lower grade of juiisdictiou to sell, the sale must be, I 
apprehend, invalid, whether ihe Court of lower grade knowg of it or not. If tbn 
sale is held to be in such cases only irregular, the purchaser will take an inde¬ 
feasible or defeasible title according to whether he knows or does not know of the 
irregularity. If he buys bond fide aud witnout notice, his title would be perfect, 
and he will not be affected by the iri'legnlarity of the proceedings in the sale—, 

Betca Mahlon v.*.Ram Kiehen. If ho purofaases with notice, be runs the risk of his 
purchase being set aside. . 

. ABDOL KABIBt<v. THAKOBDAS TBIBROVANDAS ... ... XXII 88 

, a, 807. Paytnent by purchaser into the Post Office within time—Money not received 
by the Court until after expiration of time allowed by section — Execution—Sale. 

See Execution lo. 

8. 31^. Court tale—Sale of property in execution in which jufiqmenUdebtor hda no 
interest—Suit by purchaser to recover purchase-money paid it sale—Umitation — 
Aeerualof the cause of action. Under b. 315 of the Civil Procedure Code (Act XIV 
of 1882), a suit will lie to recover purchase-money paid at a Court sale for property 
to which it is found that the judgment-debtor has no ti|le. The cause of action in 
such a case does not accrue till the purchaser is dimriv|d of the propeBf.y which 
was sold to him. 

, OUBSHIDAWA t>. GAMOATA ... ... ... ... XXII 788 
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Act XIV oj 1882— (continuedJ . , 

88 i 82S and 331. Kxecutum of decrei—Obslruclion j!o the ^elivery^ of posatsston — 
Complaint made more than a month fronf the lime of the obstruction—Claim 
numbered and registered as a suit—Objection *wUh respect to hmUatiqn in appeal. 
Altbongb no appeal hcj agaiiiat an order p^isaed under s. 33l ot the Civil Procedure 
Code (.\ot XIV of 18S21 numbering and ngistering as a suit a complaint made at 
a time beyond a month from the time ot the obstruction in an application under 
s, 328, such order oari be objected to when jihe final order which la appealable as 
baviugjthe forcoof adecroo under s. 3.31 s .ippualud agaiii.si. The Judgeiii appeal 
is bound to entertain the ubjcutiou tjiat is then made, and to dismiss the • 
application when be finds that it has been wrongly admitted. # 

LALA V. NARA’yan ... ... ... ^ ... XXI 392 

s. 331. Execution — Eeststavee to executtoti ‘bg third pa it g — Such parly may prove 
title against the decree-holder — l-'ossessu.n- Evidence—Burden of proof. The 
plaintil^ had obtained a decree for possession of certain land against bi.s teiianl 
Baynji. On proceeding to execute his decree he was obstructed by the defendants. 

He, therefore, flh-d a claim agiinst thmn for pos.srssio>i under s. 331 of the Civil 
Procedure Code (^et XIV of lsH2) which was duly registered as a suit. The lower 
Court found as a fact that the plaiulifT through his tenant liiyaji had been in 
possi ssioii of the land. Toe dcfciidaiils pleaded that the land bad belonged not to 
thc'plaiiitiff but to one Jptyaji, on whose de«uh they were entitled to it. //eZd, tfa.al 
in a proceeding unifer s. 3-31 of the Ciyii Procedure Code where pu.s.scssioii is shown 
to have been with the pUmtifi, the dufcu laiiis are not, without showing title in 

• themselves, at liberty to impeach the ^.imtiU’s title, or to setup a jus tertii. The 
onus of proving a betioa title than the plaiiiliirs reals with them, and tbev m.a.v 

* prove their title as a dr-fenco, 

BAPUJIRXOP. FATEBINtJ SUAHAJl UHOflliE ... ... ... XXII. 967 

• 

.■<. 337A. Lunatic — Arrest a luivilic in crecutUni of a decree —Ocurt's power to 

order the arrest of a lunatic discrctwnary — Jiun-icy a good ytound jot ihsvUowing 
application for fhsairest. Bee LUNATIC. 

s. 375. (!oiitpi amtse — Court cannot lefuse to record acwitpromii'e except where unlaw¬ 
ful. Ttu- terms of s. 375 of the Civil Procedure Code (Act XJ V ot 1882) arc impera¬ 
tive, and a Court cannot refu.se to record a lawful .igreemcitt of eompromise, ,ind 
to pass a decree in aeeordanee thcrcwiih, merely hocause in its view it is too 
favouraule to one ot the parlies. 

MOTfBiM BA£.KItItiHN*A BAJMANK e. VESU .. ... ... XXII 238 

s. 379. 41 iL for III/unction or diiviatjes — J-nyme^t into Couit by defendant to satisfy 

plaintiffs’ ctaim —Costs in such cuss— Costs—Practice —Procedure. Bee PR \CTICE 6. 

s. 433. Ruling chief. Suit ai/n.insl—Consent of Goocrnor Gene.rnl in Council — 

Consent givesi subsequent to insfituti-in cf suit—Insufficient consent — Practice- 
Procedure — Waive? by defendant of ubjeclwn to consent. Under k. 433 of the 
Civil Procedure Code (Act XIV of 1882) a eoiisuiit given by the Governor General 
in Council alter the commencement of a suit ag-niist a ruling ehiflf —a consent not 
to the suit being instituted, but to its being proceeded with—is not a sufficient 
consent. Jf the consent has not been obtained before the commenceinent of the 
suit, the Court should disniis- the .suit or allow the plaintili to withdraw it with 
liberty to btingafrcsb auit under s. 373 of theOivilPi(joodurcCodc(.Aet XIV of 1882). 

Where an insufficient oonsi'iit lias been obtained by the plaintiff, the delendaiit 
may by his conduct waive the defect, so thilt notwithstanding lh<* absence of a 
valid consent under the section the suit can be heard and determined on its merits. 
OHANDULAli KHUHHALJI v. AWAD BIN UMaH SUIjTAN MAWAZ JUSQ 

BaH.ADUB ... , ... — ••• ••• XXI 361 

SB. 503, 505 And 622. iZ«cetufir—.Ippoinfmcnf of a receiver — RominaiiiJh by Subor¬ 
dinate Courts with grounds of nomination — Sanction o^ the District Judge — Older 
passed by the District Judge—Ex. pj.nfiorder~Rcmew—^ppt il. Bee RECEIVER. 

s. 589. Pension- AcKXXlllof 1871), s. i—Car‘t allowance allowed to worship of idol 

’ —Perianal grant. A •laiutifl claimed to be a co-trustee of certain daigas and 
entitled to a ftiarc in toe management and in the profits thereof, which consisted 
of a certain cash allowance from Government. He sued the defondiiiits for an ' 
account and for the recovery of his share. Held, that the suit did not come within 
the purview of s. 539 of tl)|' Civil Procedure Code (Act XIV of 1882) aud did not 
renuire Baigjtion under that section. Held, alsp* that the suit, so far as it related 
to the n fmh allowance Irota Government, required a certificate under s. 4 of the 
PensiouB Act (XXIII of 1871). A cash allowiuieo attached to the worship of an 
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CMl Ppoo^upo Code— 

Act XIV of 1882—fconciudedj « . , i 

idol is a'grant qf mon^ within tha meaning of s. 4 of the Pensioni* Aot, . 

1871. The Pensions Aot applies to religious endowments as well as to personal 
grants. Vyan^ji y. Harjareo conourded in. 

MnA VAliI ULLA V. sated BAVA SAHBB Sa'^TI MIYA ... .. XXII 496 

8, 589. Saneiion — Court cannot grant reliefs outside the satustion. When sanction 
is given to the institution of a suit under s. 589 of the Code of Civil Procedure (Aot 
XIV of 1882) the suit must be limited to matters included in the sanction. It is 
not competent to the Court to enlarge the scope of the suit and grant reliefs 
other than those included in the terms of the sanction. 

SAyad Hussein Miyan BAda Miyan v. the coiaiEctob of kaira ... XXI 257 
B. 539. Ti-ust — T^stee—Defiasthan — Manager — Eerediiary trustee—Mistahe by’ 
trustee as to true leged position—Management tax and improvident, but not 
fraudulent and dishonest—Appointment of a devasthan committee—Scheme of 
management. See TRUST. 

s. 589. Trustees — Charity—Public charity—Suit for removal of trustees of a public 
charity and for account—Jurisdiction—District Court. See TRUSTEES, 
s. 549. Practice — Procedure — Appeal — Limitation—Memmandum of appeal — Non¬ 
payment ofstampin time — Petition to appeal in forma paupiiis— Security for costs 
of appeal—Extension of time for Jurnishing security—Exceptional circumstance^. 

See Practice 2. * , 

ss. 551, 577 and 584. Dismissal of appeal — l^ower of the lower Court to amend 
deeree after dismissal of appeal — Practice — Procedure. See PRACTICE 7. 
s. 586. SuU to recover a certain sunt on account of a share in property — Amouiit to 
be found due on taking amount — Title—Small Cause Coutt Suit—Second appeal. 

Bee SHALL CAUSE COURT 2. 

t 

8. 622. High Court, Interference by—jUlamlatdar—Jurisdiction, The plainlifi sued 
in a Mamlatdat’s Court for posaesaiou of.oertain land, allying that the defendants 
held them under a lease, the time of which had expired. The Manlatdar found 
the WKectttion of the lease proved, bat faoldrt to be colourable, and that the defon- 
daqts did not hold under it. Ue, therefore, rejected the plaintiff's claim. The 
plaintiff applied to the High Court in its extraordinary jurisdiction and obtained 
arule to set aside the orddr, contending that the Mamlatdar had no jurisdiction to 
decide that the lease was oclourable, ‘and that be ought not to have admitted 
evidence upon that point. Held (discharging the rule) that thp matter was not one 
for the extraordinary jurisdiction of the High Court under s. 622 of the Civil Pro¬ 
cedure Code (Act XIV of 1882). The Hamlatdar had not declined jurisdiction. He 
had considered the materials laid before him and bad come to a conclusion. That 
conclusion, if erroneous, ought to be corrected in a regular suit and not by an appli¬ 
cation to the High Court under s. 622 of the Civil Procedure Code (Aot XIV of 1882). 
KASHTMATH BAKHABAM KULKARNI V. NANA ... •-... ' XXI 731 

s. 622. Practice — Procedure— High Court — Extraordinary jurisdiction — Reference 
by Collector. Bee PlctACTlCE 12. 

Company— 

Winding up—Suit against ma-mger of company — Company ngt a parly to the suit 
—Attachment before judgment of company’s property — Remedy of liquidaior — 
Appeal—Cwil Procedure Code (Act XIV of 1882), sst 283, 483, 484, 486, 487, 688 
and 622— Indian Companies' Act (Y1 of 1882), s. 177. The Dhulia Manufacturing 
Company, Limited, carried on business fat Bhulia and had its registered office at 
Bombay. One Ahmad Mahomed was the manager at Bhulia, and be. had authority 
to borrow money aud draw hundis on behalf of thecompany. In August ^894, the 
directors opened negotiations fot the sale of the oompauy’s factory to one Haji 
( Umet, and in September 1894, while the negotiations were pending, a speoiM 
resolution was passed to wind vp the company voluntarily. The resolution was 
confirmed in October 1894, cand Mir Ali Patel was appointed liquidator under 
s. 177 of the Indian Companies'Act (VI of 1882). In Becember 1894, the liqui¬ 
dator agreed to sell the factory to Haji Umer for the said suifi of Bs. 88,000. Uiraec 
the^^reemeut Haji Umer was to eater into possession of the ftotoiy, biA the o6m- 
pjny was to have a lien upon it until the oomplejbion of the purchase whidi was to 
take place in May 1895. A month before the date fixed for the completion of the 
sale, one BihacUal filed a suit in the Court of the First Cyiass Subordinate Judge of 
Bhulia against Ahmad Mahomed, tbemanuerof the company, in his individual 
oapooity and as manager of the oompauy. Hie claim ^as professedly against the 
company, bat he did not make the company, which was then in liquidation, a patty 
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Company— (continued.) 

to4he suit. SnbBeqaently Biharilal* applied for luid obtained an order for attacb- 
ment before jadgraent of the company’s fagtory at l^hnlia. No notica« of the 
applioation or of tbe order made oh it was ^(iven to the liquidator. He at once 
applied to the Conrt to raise the attachment, •contendiqg that the (Court had no 
power to attach the property of the company which was not a partj' to the suit. 
The Court made the company a party and dismissed the liquidator’s application, 

’ confirming its previous order for aitacbmont. The liquidator appealed to the High 
Court. that the order of attachment should be re/ersed. The intended sale 

* by the liquidator, .which was tho sole rcaso^ for making the order, was not with 
intent to obstruct any decree that the plaintiff (Biharilal) might obtain against the 
company, but was being effected by tbe liquidator in the course of his duty and in, 
pursuance of a nontract entered into lung before the suit was instituted. The 
plaintiff's claim, if established, would be satisfied Tpari passu with tbe other debts of 
the company. The plaintiff was not entitled to sccnrily for his claim in preference 
to the other creditors. It was contended that no appeal lay against the order of 
the Bubordiiiate Judge, and that the liquidator’s sole remedy was by suit under 
SB. 283 and 487 of the Civil Procedure Code (Act XIV of 1682). Held, that the 
company having^en made a party to the suit, the on'er of attachment was made 
under s. 4SS of tne Civil Frooedure Code and consequently under s. 588 an appeal 
lay from that order. If the company bad not been made a party, the High Court 
would have set aside the order of attachment under s. 622 of the Code, as in that 
case the Subordinate ^u^go would have bad no jurisdiction to make it. 

MlB ALl MAHOMED PATEL V. BlHMllliAL SUKLAli ... ... XXI 

Consignor and Consignee- 

floods consigned to agent ftr sale on commission—Hutidis drawn against goods and 
paid by agent—Railway receipts sent to agent—Equitable assignment of goods by 
consignor— Goods attached by iudgment-ereditor of consignor—Claim by agent — 
Priority —Cttiii Procedure Code (Act XIV of 1862), s. 280. Bee CONTRACT 2. 

Constrnotion—. * * 

1. Acts relating lo proceduie—Retrmpeclwe operation of — Practice—Procedure^ 
Dekhan Agriculturists’ Relief Act (XVII of 1879), s. IB—Act VI of 1896. In this 
suit the Subordinate Judge of Karmaia held that the defendant was an agricul¬ 
turist, and that, therefore, the suit could not be maintained without a certificate 
under s. 47 of tho Dekhan Agriculturists’ tColiof Act (XVll of 1879). Under 
s, 78 of t^at Act the* finding of the Subordinate Judge upon the point was 
final. Tbe plaintiff appealed, the appeal including other points of objection to ihe 
decree a well as that with regard to the statift of the defendant. Pending his 
appeal. Act VI of 1895 was passed, which repealed s. 73. At the bearing of tho 
appeal the J udgo considered the question of the status of the defendant, and held 
that be was not an agriculturist, overruling tho decision of the Subordinate Judge 
upon that point, elteld, that the Judge in appeal was right in entertaining the 
question. Tbe provisions of Act VI of 1895 altered the procedure and were, 
therefore, applicable to proceedings already commenced at the tine of their enact¬ 
ment. Held, also, that even jf the General Clauses Act (1 of 1866), s. 6, applied to 
Acts not conferring rights, but simply concerning judicial procedure, it could not 
affect the present case, the repeal is not one of the Act itself, but only of a section 
in the same relating to procedure. 

GANQABAM », PUNAMCHAND NatHURAM ... ... ... XXI 

2. Gift to the heirs of A from genetalion to gene/ratiim—Agreement. The members of a 
Parsi family, the heirs of one Framji Cowasji Banaji, deceased, entered into an 
agreement, dated the 24th May 1851, b> which they agreed that*the remaining 
income (aftibr paying tha deceased’s debts) of a certain estate which bad belonged to 
the deceased, called th« Powai estate, situated in the island of Balseite, should be 
appropriated in certain shares among themselves as heira of 'bo deceased and "after 
frisir death their shares are to be enjoyed and received h^j/heir heirs and children from 

generation to generation for ever," In a ptovionaambil^.B.., 6 Bern.. 151) it was 

that under this agreement tho signatories thereto took only a life-interest 
in thdir respective shases. In the present suit it was contended and was held bf 
the Division Court that the subsequent gift to tho “heirs and children (of the, 
signatories) from generation to gefferation for over’’was void as infringing the 
rule against perpetuities. On appeal ; Held, that the settlement in favour of the 
heira and ohildran ot each signatory was in law a valid settlement and not void as 
a perpetuity. Itf th^absenoc of words in the context showing that they 
were intended to take less, the respective heirs and children of the aignatiwiea took 
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an absolato eatate, A gift to the heirs of A frou} generation to generation 09 nfeta 
on thorn w^iaii aaoortained the same estate as if the gift were to X and Y, the heirs 
of A nomimli}n. * 

FEROUNJl MBRWANJI BANAJI f. Miq^HIBAI ... ... ... XXII 356 

Contract— 

1 , Coiiditim against sub-oonlraet — Sub-contract made notwithstanding condition — 

Suit by sub-contractor--lllegaUty of sub-contract — Damages—Compensation for 
work done — Contract Act (IX of lh72),ts. 23. Defendant contracted with the 
Executive Engineer of the Public Works Department to supply materials for the 
uonstruclion oi a public toad. Guo of the conditions of the contract was that no 
werk was to be underlet, or lot by tas); work, by the oontraotor without, the express 
permi-ssion, in writing, of the Executive Engiiiecr or his duly authorized agent.* 
8ub.-iequoiitly the defendant Without obtaining the requisite permission entered 
into an oral agreement with the plaintiff, under which the plaintiff was to do the 
contract work and the defendant to pay him all moneys received from the .Exe¬ 
cutive Engineer under the contract after deducting ton percent, as the defendant's 
profit. Id did not appear that the plaintiff knew of the condition qgainat under¬ 
letting contained in the contract. The plaintiff sued the defcadaut for the 
balance of monov due to him under the oral agreement. The first Court found 
that the plaintilT had executed the whole of the contract work ; that the defendant 
had received from the Executive Engineer a total sum of Bs. 2,766-11-11 and of 
this bad paid to the plaiutiif U.s. 2,331-13-11, leaving a sum of Rs. 431-14-5 still in 
bis bauds. It ordered the defendant to pay tins sum to the plaintiff less 10 per 
cent, of the whole sum of Rs. 2,766-11-11, and passed a decree accordingly for 
Rs 155-3-H. On appeal the Judge varied the decree by awarding to the plaintiff 
the whole sum of Ks. 431-14-5. He found that it had been agreed that the defendant 
should roUiii 10 per cent, but held that the agreement to assign or sublet the contract 
vinfi contrary to public policy and bad undcl- s. 23 of the Contract Act (IX of 1872). 

On appeal to the High Court: Held (reversing the decree of the Judge and restor¬ 
ing lh.<L of the first Court) that as it did .not appear that Che plaintiff knew of the 
uuudition in the contract and as the objection of illegality was not taken by the 
defendant, the plaintiff was not precluded from cnlorciug against the defendant his 
own contract. Even if, however, the plaintiff could nut enforce the contract, he 
would, under thecircumstaiices, be eiitiilcd to receive from the defendant compensa¬ 
tion for the work and laBour of which the defendant had received the benefit. 

The only question was how the woik done should be valued. There was no Jirect 
test of its market value. The best mailable lest was the amount which tl\e plain¬ 
tiff at Ibe time when he entered into the agreement accepted us sufficient, namely 
the amount to be paid by tbe Executive Engineer less 10 per cent. The High 
Court, therefore, restored the decree of the Subordinate Judge. ' 

OVNttADHAU KAOnUNATH JOSHl V. DAMOD.IR Mon.tNLiAri GUZABATHI. XXI 622 

2. Consignor ami comiguee —Goods consigned to agent for sole oji commission — 
Jfundis drawn against gocids and paid by agent—Railway receipts sent to agent — 
Equitable assignment of goods by consignor—Goods attached by judgment-creditor 
of eonstgnoi—Claim %y agent—Priority — Civil I'raeedure Code (Act XIV of 1882), 
s. 280. One rjkci'da L*unja at Viraingam consigned certain bags of seed to Velji 
Uirji and Co. at Bombay fur Siilii on commission, and drew hundis against the goods 
for Rs. 3,200, which, at his request, Velji Uirji snd Co. accepted and paid on 
receiving the railw.iy receipts by post. Tnu goods were to be sold on arrival on 
Ukerdu Puiija’s account and the proceeds nredited lo'himas against the advances 
made by the p tyment of tlie hundts. <lii the arrival of the goods at B.imbay they 
wore iiltachod by Bbarraal Bhripal and Co., who had obtained decrees against 
Uketda Punja. Meld, that Velji Hirji and Co. wore entitled to the goods. They 
had made specific advanoos aginst the goods. Bharmal Sbirpal and Co. as altaofaing 
creditors ucuupie^ the same position as Ukerda I’unja himself and had no better 

' claim to the goods than be had,and if be bad attempted to prevent the goods reaching 

, the hands of Velji Hirji and Gor, who at his request had made specific advances 
against them, ho would have blibn restrained ^ injunction, Held, also, that at the 
date of attachment the goods were in possession of Ukerda funja by the Railway 
Company " on acconiit of pi in trust for ” Velji Hirji and Cu., iif the sensq.in whiob 
that expression is used in s. 2r0 of the Civil Procedure Code (Act XIV of 1882). 

VELJI UlKJt & Co. V. BHABMATi SHRTPAIi & GO.... ... ... XXI 287 

8 , Contract to deliver—Suit for nun-delivery—Clause exempting from liability in case 
of loss of carrying ship—Less of shi^—Declaration of %hip after date of,, loss— 
Appropriation of goods after goods lost The defendantl by*a contract, dated lOtb 
January 1893, sold 2,500 tons of coal to the plaiiiiiff of the February and Matoh 
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sbipmeqts to be delivered in Bombay. No ship vi»s named in the contract, which 
contained the following clause;—*‘In tin^ event of the ship being lost, this 
contract shall be null and void,’*' Februaay and Mareli shipments’ ordinarily 
arrive in Bombay on or before the 30th April following,. All of the coal contracted 
for was duly delivered by the defendimits except 1,376 tons, which still remained 
to be delivered to the plaintiff. By a letter, dated i25tl> April 1S90, addressed to 
•the plaintiff, thp defendants declared the B. F. “Eastby Abbey" as the ship 
carrying the said 1,876 tons of coal remaining due under the contract. There 
was no,evidence of any appropriation of coil on board the " Easiby Abbey ” to 
the purpose of the above contract prior to this declaration. It subsequently , 
transpired.that the "Eastby .Abbey” haS run on a reef in the Red Sea on the I6tb^ 

April and so seriously damaged that being takeh to Suez (where, such of her cargo 
as had not been thrown ovcrboird was sold) she was f«>uiid un.ihle to proceed to 
Bombay, and she returned to England for Yepairs. The plaintiff sued the dofeii- 
darts fur non-dolivery of 1,376 tons of coal. The dtiendaiits pleaded that the ship 
having4)cen lost, they were exempt from liability under the above clause in the 
contract. Held, that the defendants were liable for the non-delivery of the coal. 

There having bcnii, previously lo the declaration of tjc ^hip. no appropriation of 
the coal on boaru to the purposes ol the eontrsict, the exeinplion cluisc did not 
apply. Semble, —In case of ii contract containing such an exemption clause a.s the 
one in question, the declaration of a ship so as thereby to appropriate goods on 
board to the purp(i»>es,o^tbc contract is useless if made after tlic ship has been 
lost, whether the fact of the loss is lyiewn to the declacaul or not. 

DADABHAI nOHMUBJ] DUBASH b. C. J. KnAMliATTA ... .. XXII 189 

• 

.Jurisdiction—Cause of qptian—Counter chim — Set-o(l—Civil Pmeedwe Cade (Act 

• XIVof iHHi), s. Ill— Practice — Procedure — Costs of preparing a deed — Stamp 
duty. See JURIBDiCTiUN 3. 

4. Sale of goods—Contract to supply goods at ftxtrd price—Duly imposed on material" 
subsequently to date of conti^act—Liability to sujiplp good,s—Indian Tai iff Act (VIJI 
of 1894), s. 10. , On 2nd November 1691, f!hc defendant contracted to supply the 
plaintiff with a certain quantity of dhotars made of European or Egyptian yarn 
No. 80 at the rate of 225 pairs each monlh for a utriod of one year. In Junuiirj 
1895, an import duty of five per cent, was imposed by Government on the yarrt. 

Tbo defendant thereupon declined to .supply the dhoiiirs unless the plaintiff paid 
»he duty in addition to the contract price, firld, that under s. 10 ol Act VIII of 
1694 the defendant could call on the plaintiff to pay the duty which he bad paid 
on the yam, that is, *lic could add so much to the contract price as would be 
equivalent to the duty which be himself had p^id. The que»tion was whether the 
dhotars ^^upfllied to the plaintiff were actually made out of yarn on which duty bad 
been paid by the defendant. 

TBIKAMLAL JAMNADAH V. KAr.lDA&0.4LP.\TBAM... ... ... XXT 628 

ContFact Act — 

IX of 1872— V 

8 . 25. Vendor and purehaser-z-Deed of sale set aside for want of consideration. Bee 
Vbndou and PUKCHASBB 3. 

a, 27. Agreement to share profits of trade — p.-rlies — Practice—Itestraint of trade. 

Four persons, each of whom owned a ginning factory, entered into an agreement, 
which finter alia) provided tbaf they should charge a uniform rate of Bs. 4-8-0 
per palla for ginning cotton ;’that of this lyiifl, Bs. 2-8-0 should be treated as the 
actual cost of ginning, and that the remaining Bs. 2 should be carried to a et mmoii 
fund to be divided each year between the parties lo the sgreeiwciit in prr por¬ 
tion to thes number of ginning machines which each of them possessed. The 
agreement was to be in*force for four years. The other parties bad ^arri* d out the 
agreement, but the defendant, altbcugb he had carried *hc Ks. 2 to a separate 
account, refused to pay the plaintiff his share ot the wmouut. He also refused to 
pay the other two parties their shares. The accouifts had been duly made up, 
showing the sums whicl^the defendant under the agreemont bad to p.Hy both to 
tbo plaintiff and the ®vo other parties to the ngrccmonl. The. plaintiff ^ued the 
defendant for his share. Tbo defendant contended that the agnementwas in^ 
restraint of trade and was, therefor#, not enforceable, and that the plaintiff ought 
to have made the other parties to the agreement parlies to the suit. J/eld, that 
the plaintiff was entitled recover bis share from the defendant. The only 
agreemen* sought to beuentorced in this imit was the agreinient to divide the 
profits. That was a lawfm agreement founded upon consideration (»»*., i^e mutual 
ageeement to share each other’s profits) and it might be enforced. Held, also, 
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IX of l872-^(eontinued.J , , , • 

that the ulhei patties to, the B|reemqnt were** not neoessary parties to tlie suit. - 
The accounts'had been made up and were admittedly correct, and they showed 
that the defend{iut bad nothing to receive from any of the parties to the agreement, 
but that he was indebted in a definite sum .to the plaintiff. Per FabbAN, O.J. :— 

“ I am inclined to agree with the Lower Appellate Court that the stipulation that 
the parties to the agreement are bound to charge at the rate of Rs.>4-8>0 per palla 
for ginning cotton, is astipulation in^ restraint of trade." Per OABDT, J. ;— 

“I am not satisfied that the agreement in question was, as a fact, in restraint 

•• of trade—and farther, to accurately quote the words of s. 27 of the Oontraot Act, 
l«am not satisfied that it was an agreement by which any one was restrained from 
exercising a lawful trade." ' , 

HARIBHAI MANBKLAIi t>. SbABAFALI XSABJI ... ... ... XXII 861 

B, 45. Partnership — Death of partner — Bight of representaltve o/ deceased partnar 
to sue for a specific asset. On the death of a partner leaving a surviving partner 
still carrying on the business of the firm, the representative of the deceased partner 
may sue for and recover debts due to the firm, although the firm’s'assets in the 
hands of the surviving partner are already sufficient to answer all tue claims made 
on behalf of the deceased partner and although the surviving partner is willing to 
satisfy such claims and disapproves of, and refuses to join in, the suit brought by . 
the representative of the deceased partner, . . * 

aqA gulam Husain v. a. d. bassoon ■ t ... ... ... xxi 412 

Ooisharers— 

Jaghir—Notice to tenant to pay full assessment—llanager acting with the cmwht of , 
co-sharers— Parties — Suit against tenant by manager alone in his own name — 
Jfinder of all eo-sharers necessary—BracHce — Procedure—Landlord and tenant. 

See LANOLOBD AND TENANT 1. * 

Costs— 

1. Appeal as to costs. The law as to thp right of appeal on question of costs is 
correctly laid down in the judgment in Banchordas v, Bai Kasi, 

KOTSHAIi BADABHIV V. PUNAMCHAND JUBBUPJI (See MOBTOAOB 12) ... XXll 164 

4 

2. Pleader — Fee of pleader — Maintenance — Partitionr—Party to suit claiming only 
maintenance—Fee of pleader of such party—Begulaiion II of 1827, s. 52, Appx, L 
— Act I of 1846, s. 7. The plaintiff sued for partition and made two widows, 
who were entitl^ to maintenance out of the estate, co-defendants in the suit. 

The plaintiff and the male defendants compromised the suit and a deoree was 
pass^ in terms of the compromise. By the compromise the costs of the widows 
were to be paid by the estate, and in estimating the costs the lower Court allowed 
each widow a separate set of costs and calculated the amount to be paid to each as 
pleader’s fees on the value placed on his claim by the plaintiff. Gn appeal to the 
High Court: Held, that the pleaders of the widows were not employed in prose¬ 
cuting or defendingfan original suit of the value of the plaintiff’s claim so as to 
be entitled under s. 52, Regulation II of 1827, to a percentage on the amount 
that the plaintiff sued for according to the rates specified in Appendix L. The 
widows were in reality prosecuting a suit for their maintenanos, and their pleaders 
were entitled to a percentage only on the amount claimed by them for mainte- 
iianoe. Case remanded for the amount of the pleader’s*fees to be correctly calculated. 

Whan a case is decided on the merits, *the full percentage is to he paid; in other 
oases one-fourth only should be paid under s. 7 of Act I of 1846. 

RAMOHANDBA FABSHABAM V. BHAGUBAI ... ... ... XXI 42 

Praetiee—Procedure—Civil Procedure Code (Act XIV of 1862), s. 379—S«il for 

' iniunetion or dhmages — Payment info Court by jiefendant to satisfy plaintiffs’ 
cMm — Costs in such ease. See PBAOTIOE 6. 

3. Right of successful plaintiff lb costs—Plaintiff recovering less than Ss. 3,000— 
Presidency Small Cause Court Act fZV of 1882), s. 33—Amending Act fl of 11^5) 

— OenerdlOlttuees Act (I of 1868), s. 6— Construction—PraN^—Procure. »In 
thiff suit the plaintiffs recovered a total sum of Rs. 1,907 from the deundant for 
breaoh of oontraot. The suit was brought iff 1894. It was contended for the 
defendant that a. 22 of the Presidency Small Cause Court Act (XV of 1882), which 
was in force st the date of the institution of the suit, applied to the case, and that 
under that seotion the plaintiff although successful wees nqt entitled to thdir costs. 

Held, that ^he plaintiffs were entitled to recover costs.' Iffie power to award costs 
is derived entirwy from Acts of the Legislature, and in making the award the 
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Oaurt o^nnot base itsdMision on prpvisions whioh have been repealed and'ace no 
longer effeotive at the time its order qe paitsed. Juld, also, thats. 6 of the.General 
Glauses Act (I of 1668) did not apply to this ^aso. ‘/mnail' v. LeM* not followed. 
YONOBUKB MITSUK V. OOKBBDA KHETSY i ... ^ ... ^ ... yiTf 

.Oriminal Procedure— * . 

Continuing offence—Cantonments Act (XIII of 1889), s. 26—flute 2 of the Buies made 
under s. 26—Additional fine for continuing offence. The additional fine referred to 
in Bole S of the Bulea framed under s. 26,of the Cantonments Act (XIII of 1689) 
is not enly to be imposed after the first conviction, but is to follow proof that 
failure is persisted in. The additional Qne cannot be imposed as a threat in case 
of possible persistence, whioh, being in the future, cannot be made matter of^ 
psesent proof, ^he continuing failure must be matter of later and separate inquiry 
and proof. In re Limbaji followed. ^ ' 

QrBBM-EBIPBEBS V. WUiIjIAM PLUMNEb' ... ... ... XXII 

Criminal 4aw — Practice—Procedure — Sentence—Enhancement of sentence—Power of 
appellate Court —Conviction and sentence on two separate charges —Retention of 
sentence where conviction on one of the charges is revet .^d. See PbACTICB 15. 

Criminal Procedure Code- 

Act X of 1882— 

8. '96h Search warrant—Issue of search warrant illegal in the absettce of any inquiry, 
trial or other proceeding'pending before Mdgistrate—Poioer of revision in crimintU 
eases — Revision. See PRACTICE 18.* * 

Si 1S3. Excavations near a publw placi—Magistrate's power to order the excavations 
• to be fenced, and not tojbe hUed up. Under s. 133 of the Criminal Procedure Code 
* (Act X of 1882) a Magistrate has no power to order excavations adjacent to a public 
way or any public place to be filled up; he can only order them to bo fenced. 

Ik Be SULEMANJl QulAM HUBEM ... • ... ... ... XXII* 714 

s. 183. fliver— Obstruction in a public river—Meaning of obstruction as used in the 
section. Section 133 of the Code of Criminal Procedure (Act X of 1832) contem¬ 
plates not only that the way, river, or channel where an unlawful obstruction is 
made, must be one of public use, but also that the obstmotioii must be of that 
public use. Where a dispute arose betwen the proprietors of two talukdari villages 
situate on tho banks of a river about the diversion of thu course of the river by 
means of a dam and a trench made by one of thorn in tho current of the river, and 
eaoh talukdar claimed the river as his own private property: HeUl, that the 
Magistrate'had no jurisdiction to interfere under s. 133 of the Criminal Prooeaure 
Code (^-it X. of 1882). « 

IN BE MA'hABAKA SHRl JASWATSANGJI FATBKANG.IX ... ... XXII 988 

88. 164,364, 633. Evidence—Confession — Statement of prisoner made before inquiry — 
Statement oftprisoner made in the course of or after inquiry. See EVIDBNCB 1. 
s. 195. Sanction to prosecute — Departmental inquiry into the misconduct of a revenue 
officer — Judicial proceeding — Bombay Land Revenue Code (Bombay Act V 0^1879), 
ts. 196, 197. A Collector, on receiving information that his Dbputy Chitnis had 
attempted to obtain a brilsc, •ordered his Assistant Collootor to make an inquiry 
into the matter, with a view to taking action under s. 32 of the Bombay Land 
Bevenue Code (Bombay Act V of 1879). The Assistant Colleotor found, on inquiry, 
that the charge of bribery was unfounded, and gave a sanction to prosecute the 
informant and his witnesses iqt giving false evidence. This sanotion was revoked by 
the Collector. The Chitnis appealed to thq High Court against the order revoking 
the sanotion. field, that the inquiry made by &e Assistant Colleotor was a depart¬ 
mental inquiry, and not a judicial proceeding, and that the Assistant Colleotor, 
while holdhag the inquiry, was not a Court. No sanotion for prosecution was, 
tiierefore, necessary under s. 196 of the Criminal Procedure Code (Aft X of 1882). 

IN BB GBOTAIjAL MItHUBADAB ... ... ... ... XXII 936 

ss. 248, 263 and 403. Praetiee-Procedure—Complaint of offences under ss. 182 and 
SOO of Penal Code (Act XLVof 1860) —Eecessfir y sanef^ not obtained — Withdrawal 
of mmplainf—Dischmge of accused—Fresh complaint lodged on same charges— 

Effect of previous iHsAarge of accused. See PbAOTICB 8. ^ 

a. 846. Compounding offences — Mischief—Mischief done to the private property of o, 
v inagf Makar. The accused was charged with mischief for causing damage to 
crops which were the private property of a village Mahar. The Magistrate refused 
to allow ^e ofienoo to be compounded, on thp ground that tho damage was done 
to A village Mahar and, fiierlloTe, could not bo treated as damage afieoting only a 
private person, as Mahats bad duties to perform in connection with the viUof^. 
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Act X of 1882— (cotitinmd,) 

Held', that^the oilence was compoi^ndable undos s. 346 of the Code of Criminal 
Procedure (Act X of 1882), as tho'dama|b was caused to a private person and not 
to the public.' The fact that the complainant was a village Mahar would not make 
his personal property the property of the public, or even of the Mahar community 
generally. 

IN BE MOTIBAM ... ... ... ... ... XXII 889 

«> 

B. 41S. Appeal from a convielion by a Magistrate, other than a Presidency Magis¬ 
trate, where accused pleads guilty —Appeal. The accused pleaded guilty to a 
charge of kidnapping from lawful custody, and was thereupon convicted by a 
Muistrato of the First Class and sentenced ^lo four months’ rigorous imprison¬ 
ment and a fine of Bs. 20. The aoca.«ed appealed and in appeal denied'that he had 
committed the ofionco. The Ssssions Judge was of opinion that, as tbe accused had' 
pleaded guilty at the trial, he hsd no power *to deal with the appeal except as regards 
the amount of punishment awarded. Ue, therefore, referred the case to the High 
Court. Held, that the Sessions Judge was competent to deal with the whole appeal. 
Section 412 of the Criminal Procedure Code (Act X of 1882) had no application. 

That section provides for convictions by Courts of Session or Presidency .Magistrates 
only, and the oxooption is not only as to the extent but also as to the legality of 
the sentence. 

QUBBN-EmPRESS V. KAliU DOSAN ... ... ... ... XXU .759 

SB. 617 and 623. Disposal of property produced before a Court during an inquiry-- 
Restoration of previous possession if no offente <u committed. Section 617 of the 
Code of Criminul Procedure (Act X of 1882) is tke only section under which a Court 
can make an order for the disposal of property produced before it in tbe course of 
an inquiry or trial. And it has jurisdiction to pass tbe order hnly if the case falls 
•> within the section, that is, if it is property “ regarding which an offence appears to 
have been committed, or which has been usod for the commission of an offence.” 
Otlicrwiso, the only legal order which tbe Court can pass is one restoring the 
previous possession. A Presidency Magistrate, finding the cvidooco not sufficient 
to warrant a conviction, discharged the accused, but ordered the preperty which 
had been produced during the inquiry to btsdotainod until the title of the rightful 
owner was proved before a Civil Court. Dn a subsequent day he, apparently 
acting under s. 52.S of the Code, ordered the property to be delivered to the com¬ 
plainant from who.se posseiision it bad not been taken. Held, that both the orders 
wore ultra vires. The Magistrate wasr therefore, directed to dispose of tbe pro¬ 
perty in a legal manner. If he found that the case fell with(p s 517, be should 
pass such order as he thought fit; if he found that it did not, be must roslore the 
previous possession. « 

IN RE DBVIDTN DUBaAPRASAD ... ... ... ... " XXII 844 

SB. 528, 497. Transfer of ease—Notice to accused—Bait—Order admitting to baU 
not revtsable by District Magistrate—Practice. An order under s. 526 of the 
Criminal Procedure Code (Act X of 1882) transferring a case for inquiry or trial 
from one Magistrate to another ought not to be made without notice to the 
aooused. Aii order iiimitting an accused person to bail madcr by a Magistrate is 
not revisablc by a District Magistrate, If the latter congidors the order wrong, he 
can refer it to the High Court. 

IMPEBATBIX V. 8ADA8HIV NARAYAN JOSHI ... ... .. XXII S49 

1. 545. Compensation—Award of compensation illegal ^ lohere no fine is inflicted. 

Where an accused is dischaiged and no fine is impose^, no order for payment of 
compensation can be legally passed unfiej^ s, 546 of the Criminal Procedure Code 
(Act X of 1882). 

IN BE BASTOO DEMAJ1 ... ... ... ... ... XXII 717 

8. 645. Compensation—Injury caused by the offence committed — Indireei—Conse- 
, quentxs resulting, from the offence. Compensation for loss oai^sed by inability of 
the complainant to attend to bis work on account of bis time being taken up with 
t the prosecution of the accused f cannot be ordered to be paid under s. 645 of the 
Code of Criminal Procedure (A^t Xof 1882), which deals with expenses incurred 
in the prosecution and with compensation for the injury only. * 

IMPI^BATBIX V. NABAYAN VAMANAJI PATICi ... ...t XXII 488 

8. 660. Compemation for vexatious complaint — Cor^nsation illegal where the com- 
plainant is a Pdice offwer. Beetion 6^ of the Criminal Procedure Code (Act X of 
1862) does not authorize a Magistrate to pass an order for compensation to be paid 
by ibe complainant to the accused, where the oomplaint^s instituted by a,|Polioe 
officer. Bomieevan Koormi v. Durga Cliaran Sadhu Xlanlfollowed. 

QUEKN'EMPBEBS V. SAKAB JAN MAHOUES ... ... ... XXII 984 
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IHundapat— 

ItU»r»8t—Paymenl in grain—Trana/er,of Property Afit (IV of 1882), s. 135—Assign¬ 
ment of mortgage by tnortgagee—Suit by aasy/nee—Payment into Court by defen- 
dants (representatives of mortgagoryof price paid to the assignor (mortgagee) without 
admitting the mwtgage or assignment. See Tbhnskkb Ot' Pbopebtv ACT, 8 . 136. 

1. Mortgage—Liability to account — f)ecree on mortgage—Further Interest from 
date of suit to decree ordered by the Court — Discretion of Court —CiuiZ Procedure 
Code (Act XIV of, 18S2)| s. 209— Interest. Whare uador the torms of a mortgage 
there is a liability to account, the rule of damdupat docs not apply. The law na 
laid down in Qopal v. Oangaram ia not liij\ted only to casra in which at dale of 
auit an account between the mortgagor and mortgagee m actually kept. In a suit 
brought by a mortgagee against his nibrtgagor (both parties being Hindus) the 
decree ordered the defendant to pay interest from the date of suit to decree upon 
thh total found due after applying the rule of damdupat at the date of suit. It 
was objected that this order of further iutorCBt violated the rule of damdupat. Held, 
that the discretionary power as to awarding intore.st conferred on the Courts by 
8. 209 of the Civil Procedure Code (Act XIV of 1882) may be exerci-sed without 
reference to the law of damdupat. 

DHONDSHET ». JplAVJI . ... ... ... ... ... XXll 

2. Mortgage — Mortgage by Mahomedan to Hindu — Assignment of mortgaged land by 
mortgagor to Hindu assignee—Subsequent suit by mortgagee against assignee — 
Amount of interest allowed — Liability of Land. A, a Mahomedan, having in 1869 
mortgaged certain lahd'for Bs. 61 to,B, a Hindu, afterward-s assigned it to C, 
who was also a Hindu. At thi' date' of this assignment the interest due on the 

.mortgage (Bs. 122-15-10) was much mdre than the principal debt. B (the mort- 

. gagoe) subsequently sqed A and G for Bs. 270, bting Ks. 61 for principal and 
* Bs. 209 for interest. A did not appear. C contended that the plaintiff and himself 
being Hindus the law of damdupat applied and that only as much interest as 

i irinoipal could be recovered. The lower t'ourf-s passed a decree for the principal 
Bs. 61) together with all interest duo at the date of the assignment to C. They 
disallowed subsequent interest,* as the ainnuut then due was aireadj' more than 
damdupat. On 'appeal to the High Court : Held, (con6rtiiiug the decree) that C 
was not personally liable to pay anything! at all, but that the land which bo bad 
purohased was charged with the amount due at the date of his purchase. Unlessf 
therefore, he wished the land to be sold, be should pay tb^it amount. The rule 
of damdupat did not apply in this case to tbe original mortgagor, who was a 
Mahomedan. He charged the laud with a debt which included princip.il and interest, 
and he and ^is land wcac liable for both. He could not oy any assignment prejudice 
his creditor or reduce the amount due to him, nor could he by assigning his laud to 
a Hindu f^ea it from any charge that existed lAi it at the date of the assignment. 
HABIIiAD CllBOHAKliAl. V. NAQaB JEVKAU ... ... ... XXI 

3, Mortgage—Original mortgagor a Hindu—Mortgage to a Mahomedan—Hindu 
mortgagor’s ihtereat subsequently purchased by a Mahomedan—Suit by Mahomedan 
purchaser for redemplimi—Rule of damdupat how far applicable. A Hindu mort¬ 
gaged his property in 1843 to aMahomedan for Bs. 150 with interest at 12 per cent, 
per annum. On 5th April 1680, the Hindu mortgagor’s iritcre.st was sold to the 
plaintiff, who was a Mahomedan. lu March 1893, the plaintiff sued for redemp¬ 
tion, both parties to the .suit being Maboinedans. Held, that as long as the 
mortgagor was a Hindu (i.e., until 1880) the rule of damdupat applied, and 
' that as soon as the interest doubled the principal, further interest stopped. The 
sum of Bs, SOO was, therefore^ the full anioupt of debt for which the land could 
ha charged and liable in the hinds of a Hiudu debtor. But on the Sth April 1880, 
the plaintiff (a Mahomedan) became the debtor. The rule ol damdupat thou no 
longer applied ; the stop was removed and interest again began to run. The 
• decree, thefefore, ordered the plaintiff to redeem on payment of Bs. 300 (i.e., 
double the principal B». 150) with further interest at Bs. per auiAim from the 
date of faia purchase (Sth April 1880) until payment. , 

Alii BAHEB t). SHABJl ... , — ••• ••• XXI 

Deoloratory Decree—, • 

Bight to*8ue fof declaratthn—Mortgage-Code of Civil Procedure (Act XIV of 188if, 
t. 281—Specific Belief Act fl of 1811), s. i2. Dinsha Edalji me rlgsged certain 
property to plaintiff. After Dinsha’s death pl.>intiff obtained a decree for recovery 
of his debt by sale of the mortgaged property. Before the property was .idvertised 
for sale, th# defendants, who wore Dinsba’s bnothers, objected under s. 287 of the 
Code of’civil Procedure (Act mV of 1882), alleging that Dinsha was not^tbe sole 
owner of the property; that they were joint owners with him ; that they had sot 
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BBids the property for religious purposes, and that Dinsha had no right tomort^ 

! [age it. • The Oourt executing the deocee thereupon ordered that the applicants' > 
defendants’) claim should be nolified ki the proclamation of sale. Plaintiff then 
filed a suit against the defendants, praying for a declaration that the property 
belonged to ^nsha exclusively, and that the defendants had no right or interest 
in it. Hdi, that under s. 42 of the Specific Belief Act (1 of 1877), the plaintiff was 
entitled to the declaration prayed for. Plaintiff having himself purchased the ' 
property after his claim for deolaration had been allowed by the Subordinate Judge, 
it was contended that he was not entitled any longer to a declaratory decree. 

ISts/d. that the change of circumstances brought a^ut by the plaintiff himself 
Ijurchasing the property did not take aw&y the right to sue which had already 
accrued to him. Oovinda v. Peruthdeoi referred to. 

WaMAHBAO DAMODAB V. BUSTOUJl EDAUTI ... ... ... XXI 701 

Daereo— 

1. Dtath of a party to a suit after argument and before delivery of judgitivnt — 
Execution against the heirs of deceased judgment-debtor — Civil Procedure Code 
(Act XI7 of 1882), as. 234, 248-250— Practice—Procedure—Exeeifion of decree. 

On the 30th November 1892, an appeal in the High Court was argued and the 
case adjourned for judgment. On the 12th June 1893, one of the defendants- 
respondents died. On the 6th July 1893, the High Court pronounced its judg¬ 
ment, and a decree was drawn up as if •the deceased respondent was still'living. 

On the 15th December 1893, the dooreo-boldcr«applied for execution of the decree, 
but the application was rejected by the Court of First Instance on the ground 
that as the heirs of the deceased defendant had not been placed on the record ' 
before the judgment of the High Oourt was delivered, the decree was, incapable ,' 
of execution. Held, reversing the lower Court’s decision, that the decree was on 
its face, a good decree, and it could be executed against the heirs of the deceased 
defendant under ss. 234 and 248-250*of the Civil Procedure Code (Act XIV of 1882) 
without placing them on the record. , ' * 

Bamaohabya u. Anamtaohabya ... ... ... • ... XXI 314 

Death of judgment-debtor after decree but before execution—Legal representatives not 
mude parties to proceedings—Sale in execution without notice to legal representatives 
under s. 248 of CivU procedure Code—Notice given to wrong persons — Title of 
purchaser — Mortgage —Redemption—Zitmitefton—Civil Procedure Code (Act X of 
1877), ss. 234, 248, SIX—Execution. Sec EXBCTTTION 5. 

2. Declaralory decree—Execution of decree raising gwstion of mismandgejnent of 
property — ExeeutioH—Cwil Frocedy.re Code (Act XIV of s. 244, el. (c). 

In a partition suit brought by the plaintiff a decree was passed in 1862 which 
provided (inter alia) that the defendant should manage certain devasthan lands and 
apply the income thereof to devasthan purposes ; and that if he failed to manage 
the lands properly, or alienated them by sale or mortgage, th^ plaintiff and his 
younger brother should enjoy the lands and apply the proceeds towards the main¬ 
tenance of the de^fhan. In execution of this decree, plaintiff presented an 
application on the BSth November 1894, praying that ho should be put in manage¬ 
ment of the devasthan lands, on the ground that the defendant was guilty of 
mismanagement and misapplication of the devasthan property. This application 
was rejected by the Court of First Instance on the ground* that the question of 
mismanagement did not fail within s. 244, cl. (c),.of the Code of Civil Procedure 
(Act XIV of 1882). This order was confirmed on appeal on the ground that the 
decree was a declaratory decree and, therefore, incapable of exeoution. Held, on 
second appeal, that ibe decree was not declaratory only, and that it could be 
enforced in execAition under a. 244 of the Code of Civil Procedure (Act XIV of 1882). 

MADBAVBAO V. BAMBAO ... ... ... * ... *... XXII .267 

' Dedaratory decree—Bight to sue for declaratian—Mortgage—XDivU Procedure Code 
i (Act XIV of 1882), s. 287—Hoecific Belief Act (J of 1877), s. 42. See DboIiABA- 
TOBY DECBEE. * 

S. Execution—Attachment in execution—Suit to declare* property attached net 
liable in sxecafion—iH/tmefion against sale of property p^ing deeisidn of stiff on 
j^aintiff giving security for mterest on the sum representing value of attached pro¬ 
perty—8id>eeguent dismissal of sutf loifh costs — Ap]^ioation by defendant in . 
execution of decree for the interest for which security ordered by injunetion 
—AppUeofion dieaUowedr—Bemedy under e. 497, Citni Proesdurs Code—Civil 
ProMure Code (Act XIV of 1882), ss. 278, 288,* 49x, 497. Eastur having 
abtadasd % dsorse against one Vanmali attached a house in exeoution, Vanijl^ 
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infeervepedundec s. 278 of tho Civil Procedure Code (Act XIV of 1882), and applied 
that the house, if sold, should bo sold subiool to* his mortgage. His applioalion 
was dismissed and he thoroupon brought a wit (Nb. 618 of 1887) for a deolaration 
t^t the house was not liable in execution of ICastur’s decree. ^ That suit was 
dismissed by the lower Court, and Varajlal appealed. 'Pending the hearing of the 
a^eal he applied for and obtained unddr s. 492 of the Civil Procedure Code ar 
' injunction restraining the sale until tho result of tho appeal on his giving security 
for interest at six per cent, on Bs. 2,000, the acknowledged value of the house. 
The appeal was heard in due course and i/ks dismissed with costs, and thereupon 
Kastur in execution of the droroe in this last mentioned suit (No. 648 of 1887) 
applied to recover the interest for which security was ordered to be given by the 
District Court. Held, that he was not entitled to recover it. A Court of execiA 
flon cannot award interest when tho decree is silent., The respondent (Kastur) 
had his remedy under s. 497 of tho Civil -Procedure Code, and that remedy was 
cbtainablo on application, not to the Court of oxeeution, but to tho Court which 
issned>the injunotion. 

VABAJIiAL MunOHAND V. KASTUR DUABAMCHAPD ... ... XXII 

• 

1. Execulion—Ihmrs of Court in executing decree—Code of Civil Procedure (Act 
ZIV of 1882), a. 214. Tbo validity of a decree of which execution is sought 
cannot be disputed in execution' proccodings under s. 244 of the Code of Civil 
' Procedure (ActaXIV of 1882). 

CHINTAMAN din VfxdOBA V. Chintamam Bajaji DBV ... ... XXll 

I * 

JlUetifying decree — Practice — Procedure. See PrAC1 ?1CK 10. 
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D,«khaa AgricalturistB* Relief Act— 

XVII of 1879— 

SB. 3, 12, 47 and 74. Arbitration — Award—Ciiil Procedure Code (Act XIV of 1882), 
ss. 51^521, 522— A private aviard to which agriculturist debtors are parties—Filing 
of the award igi Court. A Civil Court can tile a private award to which agriculturist 
debtors are parties without ladjuBting the accounts under tho Dekhan Agricul¬ 
turists' Belief Act (XVII of 1879). Qattgadhar v. Mahadu followed. 

Mohan v. Tuearam ... ... ... ... ... xxi 63 


SB. 12, 13, 53 and 54. Mortgage—Profits in l^u of interest—Loan not secured — 
Provision that mortgage not to be redeemed until unsecured loan paid off—Mortgage 
paid off out of profits-*- Balance of profits applied lointeresl on loan —Special judge. 

Power of, to vary decree — Beoiew. A lent B Bs. 150 for which B gave him a bond, 
dated Gth’July 1872. Of this loan Bs. 100*were advanced on the mortgage of 
certain land, and the bond contained torms of the mortgage, one of which was 
that the profits of the laud were to be taken by the inortgage<! in lieu of interest 
on tho BS..100. The remaining Bs. 50 of the loan unsecured by the bond were 
made repayableVith compound interest at Be. 1-8-0 per cent, per mensem. The 
bond further provided that the mortgage should not be redeemed until the latter 
sum of Bs. 50 with interest should be paid ofi. B sued for redemption of the 
mortgage. The first CourW found that the mortgage had been paid ofi, and ordered 
redemption on the plaintiff paying Bs. 50 with interest, which under the rule of 
^mdupat inoreasod^tho amount t>o Bs. 100. Tho plaiutiQ applied to the Special 
Judge for review on ihe ground that he liad already paid tho Bs. 50. The Special 
Judge did not review the case'on that ground, but acting under the power given 
him by ss. 53 and 54 of tbb Dekhan Agriculturists’ Belief Aot varied tho decree 
by ordering redemption on payment of Ks. 50 only, holding that as the mortgage 
had been long siiioe paid out of profits, tbo balance of such jirofits should be 
applied payment of tho interest due on the Bs. 50. On appeal to the High 
Coart: Held, that tfie Special Judge had jurisdiction proprio motu under the pro¬ 
visions of R. 53 to vrfry the decree of tho lower Court whi.e not tcf^icwing the case 
on tho ground applied for by the plaintiff. Held, also, that the Courts while 
inquiring into the merits of a case under s. 12 af tho Dokban Agriculturists’ 

• Belief Act bad authority under s. IS’ to treat the original advance of Bs, 100 and 
Rb* 60 as a single Wansaction and to set aside the agreement of the parties to treat 
part of tfie loan as a mortgage loan and part as an unsecured loan, and to«deal 
with the whole case (as in substance it was) as au advance o.i a mortgage. * 
BAI>KB1SBNA INDRABHAN V. MAHADEO BABAJI KULKARNI ... XXII 520' 

BS. 16 20, Redemption suit—Inatalmeyt decree—Mortgagee in possession under 

the decree for r^spsci/inf liite—Mortgagor canuoi redeem before the spe^fted time. 

Where tin di«T adeoree passed in a ledeinptiou suit brought under the provisions of 
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Dakhan Agrioaltaristb* Reliaf kct~-(eoTUinued.) 

XVII of 1879—rcon«ni«dJ » . . ‘ 

the Dekh»a Agriculturista’ Belief Ac|i, (XVII* of 1379), a mortgagee is ooa- 
tinued in poageesion of the'mortgaged pooperty foif a definite time, he is entitled to 
retain possession jintil the expiration of the speoified period, and is not liable to 
be redeemed before then at the wish of the mortgagor. 

RAMOHAKOBA BsaBUNATH KULKaBNI V. KOMOAJI ... ... XXIl 


8s. 44 and 66, Agreement executed before a village conciliator—Agreement evidenc¬ 
ing an intention to create a mortgage—Admissibility and validity of stusk agree¬ 
ment — Evidence. On the 1st December 1891, defendant exeonted before a 
• village oonciliator a kabulayat to the following effect:—“ I admit Bs. 460 are. due 
frem me to the plaintiff (nnder a mortgage). I also owe him 485’under a 

consent deoree and Bs. 489 as a fresh advance, in all Bs. 1,434. 1 agree to pay on* 
this sum interest at 13 annas*per oont. per mensem. For the same I give in mort¬ 
gage the property mentioned in the said decree, and also my house at Junnar. 

I will repay the said money in four years. If I fail, the property should be sold, and 
the money should be recovered therefrom ; should the sale-ptooeeds fall short, 1 will 
personally pay the deficiency. I have already put the plaintifi in possession of the 
property herein mentioned......” The village conciliator forwarded this kabulayat 

to the Subordinate Judge under s. 44 of the Dekhan Agriculturists' l^lief Act 
(XVII of 1879), but the Subordinate Judge refused to file it. Thereupon the 
plaintifi brought the present suit for recovery of the mortgage-debt by sole of the, 
property, or, in the alternative, for an ordbr directing the defendant to execute a 
mortgage in terms of the kabulayat, and for a*^rsonal decree against the defen¬ 
dant for the amount due. Held, that the kabulayat did not of itself create a 
mortgage, but only evidenced the intention of the parties to create one. It did 
not, therefore, fall under s. 56 of the Dakhan Agrioulturiat8’*Belief Act (XVII of 
1879) and was admissible in evidence to prove the contract entered into. Held, 
alsp, that the plaintifi was entitled to a decree directing the defendant to execute a 
mortgage in terms of the kabulayat. 

MAHADBV V. MAHADU ... ...* ... ' ‘ ... .. XXII 

t 

B. 73. Act VI of 1895— Gonstruction — Acts relating to procedure — Retro^ieetive 
operation of—Practice — Procedure. See CdNSTRUCTlON 1. 

Dharaih— 

Qift to dharam — Charity—Eeversioner—^/imitation applicable to reva^sioner —Llmi- 
tation Act (XV of 1877), seh. 11, art. 141—MU. Sec BEVBBBIONBB 1. 


Divoroe— 


Decree absolute — Appeal, Right of—Limilntion for such appeal—Indian Dmo^ Act 
(IV of 1869), s. 55—Section 7, Construction of—Limitation Act (XV of 1877), 
art. 161. Under the Indian Divorce Act (IV of 1869) an appeal lies from a decree 
absolute although the decree nisi has been left unchallenged. An appe^ against 
a decree absolute must be filed within twenty days from the date (Sf deoree, that 
being the period prescribed for appeals from decrees made on the original side of 
the High Court undei^tbe law for the time being in force [see s. 55 of the Divoroe 
Act (IV of 1869)J. The principles and rules referred to ^ s. 7 of Divoroe Act (IV 
of 1869) are not mere rules of procedure such as the rules which regulate appe^, 
but are the rules and the principles which determine the cases in which the Court 
will grant relief to the parties appearing before it or refuse t\iat relief—rules of 
guosi-Bubstantive rather than of mere adjective law. • 


A. V. B. 


• •t 


... XXII 


Stuf for nullity of marriage—SuU by usife against husband—Costs of wife—Alimony 
—Maintenance—Suit between Mahomedans—Mahomedanlaw—Husband and wife. 
Bee HDBBAND AND WIFE 1. . * 


iMement— 




1. Easenunts Act (V of 1883) s. 24, cl. (d) — Bight to discharge smoke over a neigh- 
* bow's land—Acquisition of rigid by prescription. A right to discharge smoke 
over adjoining land can be acquired % prescription. The definition of easemenijt 
in the Easements Act (V of 1883) is wide enough to embrace fioh an easement, 
and s.»38, cl. (d) expressly recognizes the right to pollute air as a right capable of 
being acquired by prescription. « 

Easbinath Dada shtmpi f). NAbatan valid bapu sbimpi ..." xxn 


3. Entry on land in order to repair—Dominant and seriAent owners, Bighfs and 
liabUiiies of—Indian Easements Act (V *of 1883), s. 34, VU. la)—Right of entry— 
Indian Railway Act (IX ofVSSXS), s. 122. The Rajuagot Spintuag, Weaving and 
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Moonfootaring Company had a mill on one side ofi>the B. B. & 0.1. Railway line 
and a ginning factory on the othor. ‘To brin^ wate^r from the mill to the factory 
a pipe had been laid beneath the railway line, and brick reservoirs built at each 
side to preserve the proper level of the water.' Servants of the Company having 
entered on the railway promises to rd^air the pipe and reservoirs without having 
first obtained the permission of the Kailway Company, were convicted by a Magis- 
'trate under s. 132 of the Indian Railway Act (IX of 1890) of an unlawful entry 
upon a railway. It was proved that the repairs were necessary. Held, reversing 
the conyiction aad sentences, that as the pipes and reservoirs belonged to the Spin¬ 
ning and Weaving Company and were kept in repair by them, they, as owners of 
the dominant tenement, had a right io enter on the premises of the Railway 
Company, the "owners of the servient tenement, to cilect any necessary repairs, 
ana that the entry in (fueslion, being in the exercise of a righ',, could not be called 
unlawful. 

IMPKBATRIX«. VANMALI ... ... ... .XXII SS6 

Bjeotment— 

» 

1. Parties to suU-*Right of action—Defendant. If the plaintiff, in an ejectment 
suit, can make out a legal title to the land, ho is entitled to maintain a suit 
against the person in actual juridical possession of such laud for its recovery 
Wil))iout making^ho person under whom the latter claims to bold a party to the 
suit. Bo where plaintifid based their title to the land in dispute on a lease granted 
by Qovernment giving occupancy ri^t to their predecessor in title, and sued the 

^defendants in ejectment, and the defbndunts claimed to hold the land under an 
occupancy title conferred on them by Government subsequent to the plaintiffs’ 

• lease, it was held tbat\hough Goverpmeut might have properly been made a 
party so as to bind it by the decree and prevent future litigation, it was not a 
necessary party to the suit. ' . • 

Kashi V. BADASHIV BAKH^BA)! BHBT ... ... ... XXI 829 

Possession—Mahotxedan family—Sons living with father—Decree and execution 
againsl father—Subsequent possession by.sons—Adverse possession—Civil Pro¬ 
cedure Code (Act X of 1877), s. 'IGS—Limtlation. See ADVEBSE POSBESBTON 3.. 

2. Proof of tide—Inference of title from acts of ownership — l^inding of lower Court 
on such question—Mixed question of law and fact — Second appeal — High Court’s 
power to interfere — Mamlatdars' Act (Bombay Act III of 187C), s. 13— Ltmitaiion 
Act (XV of-ABll), s. 28, sch. II, art. 47— Dismissal of suit by Mamlatdar — 
Efectment suit — Title, In an ejectment suit the evidence of the plaiutifi’s title 
to the property consisted of evidence of acts of user, from which tlie Court was 
asked to infer ownership in the absence of proof of a better title by the defendant. 

Upon review of the evidence the District Judge held that the plaintiff’s title was 
not proved. „Ueld, that this finding, which was a mixed one of law and fact, was 
a finding with whi6h the High Court could not interfere on second appeal. When 
from the facts found by the lower Court the legal inference to be drawn is certain, 
the High Court in second appeal may correct erroneous conclusions drawn by the 
Lower Appellate Coart. Where, however, the legal inference to be deduced from 
facts is doubtful, it is not open to tbe High Court in second appeal to interfere with 
the findings of the lowiy; Court. A test which often presents itself to an English 
lawyer is this : Would a Judge withdraw the case from a jury on the ground that 
there was np evidence of the <(aektion to be found upon, such as adverse posses¬ 
sion or title, to go to them ; or would he, on the other hand, on certain facts being 

. established, direct them to find in a particular manner? In either of these cases 
it would be open to the High Court in second appeal to come to &> different oon- 
olusion from the Lower Appellate Court. But .where the question upon tbe facts 
and law is one which thb Judge would lay before the jury to decide, ^ere it is not 
open to the High Cotlrt to consider the propriety of the finding of the Lower 
Appellate Court. Laehmemar Singh v. Manowar and Ramgopol v. ShamskhaUm ^ 
referred to> In 1891 the plaintiff brought.this suil to ej^ tho defendant from certain 
land. In 1883 the defendant’s predecessor and vendor (Sakfaaram Fotnis) had 
sued tlie plaintiff’s teuam, Amrit Parasnis, in the Mamlatdar’s Court, alleging 
that Amrit h&d disturbed his possession by putting sweepings upon the land ana 
asking to be protected in bis enjoyment. Ho did not appear on tbe day fixed for " 
hearing, and his suit was dimissed under s. 13 of Act III of 1876. He did not 
file a suit to set aside this on^r of dismissal. It was contended in tbe present suit 
now brought by the p1ainUfrt\)at after three years by the combined operation of 
art. 17 and s. 28 of the Limitation Act (XY of 1877) the defendant’s^ vendor, 
Fotnis, had lost his title to the land which thus became veeted in tiie 
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plaintiff. HM, that except as evidence of the plaintiff’s title to the land, the* 
proceedings in the Maxnlafidar’B Qonrt in 1833 and hia decree did not affect the 
present suit in ejectment. As such evidence they were before the lower Court. 
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BAJABAM V. GaIibbh HABI'KABKHANIS 


XXI 91 


Bxidenoe- 


1. ConfeaaUm—StaUnunt of pmisner made before inquiry—Statement of priaoner 
made in the course of or after inquiry—Ceiminal Procedure Code (AetX of 
sa. 161, 361. 533. The sections comprised in Chapter XIV of the Criminal •tio- 
oedure Code (Act X of 1883} (except s. 165) do not apply to the Police in the 
Plesidency towns, and consequently a statement on confession made to'a Presi¬ 
dency Magistrate does not ^come within s. 164 and the procedure prescribed • 
in regard to the recording of statements pr confessions by that section, and (by 
reference) a. 361 does not apply to statements and confessions recorded by a 
presidency Magistrate before the commencement of the trial. But such statement 
or confession though not taken under s. 161 is admissible in evidence against the 
prisoner. Queen-Empress v. Nilmadhub followed on this point, During an 
inquiry before a Presidency Magistrate after the evidence for the piwseoution was 
taken, the Magistrate examined the accused under sa. 309 and 312 of the Criminal 
Procedure Code (Act X of 1883). The accused was examined in Marathi, but the 
questions and answers were recorded in English. The Magistrate deposed at the 
trial that it was the invariable practice itf his Court to take down depositions in 
English and that he could not himself have' atxsurately recorded the prisoner’s 
statement in Marathi. He also deposed that the statement was correctly recorded 
in English, and that each question and answer when recorded was interpreted to .the 
Bccused in Marathi, and that the accused then made his mirk at the end of the 
recorded statement. He further stated that there were at hand native subordinate 
officials of his Court who could have recordbd the statement in Marathi, but that 
he himself bad not sufficient knowledge of Marathi as to bo able to read what was 
written by such a subordinate, or to satisfactorily dheok'or test the correctness 
with which it represented the statement made by the accused.* Held, that, 
assuming that it was practicable to record the statement in Marathi and that 
consequently it was irregular with reference to a. 364 of the Code to record 
it in English, the statement was nevertheless admissible in evidence under 
a, 633, the irregularity 'not having injured the accused as to bis defence on the 
merits. Jai Narayan Itai v. Queen-Empress dissented from. 

QUBBN-EMPBBBS V. VIBBAM BaBAJI ... ... «... «.• XXl 195 


3. Evidenee Act (I of 1873), a. 36— Confession—Confession made to a Magistrate of 
a native State — Admissible. The words “Police officer” and “ Msgistrate** ins. 26 
of the Indian Evidence Act (I of 1872) include the Police officers and Magistrates of 
Native States as well as those of British India. A confession made by a prisoner, 
while in Police custody, to a First Glass Magistrate of the Nati,ye State of Muli 
in Kathiawar, and duly recorded by such Magistrate in the manner prescribed by 
the Code of Crimbial Procedure (Act X of 1882), is admissible in evidence. 
Queen-Empress v. Sundar Singh followed. 

QUBBN-BMPREBS V. NAaiiA KaIiA ... ... ' ... ... XXII 386 


Bvidanoe Act— 

I of 1873, as. 92 and 91. Executor—Will—Arbitration—Power of executor to refer 
the question of exectUion of a will to arbitration — Eviilenee—Evidence to explain 
written document — Practice. Bee EXBOUFOR 3. 

ISMUtlOll— 

I. Arreat—Applifation of judgment-debtor to be declared insolvent — Suibsequeni 
proceedings in execution against him—Practice — Procedure—CivU Procedure Code 
, (Act XIVof 1883), sa. 354B, SSS, SSTX, 314 and 319. Ganpat Bhagvan obtained a 
money decree against MabadeV^and in exeoutjon applied for bis arrest and impri¬ 
sonment. Before the warrant of arrest was issued, but after ^abadev and appeared > 
in Court in obedience to a notice under a. 215B of the Civil Proo^ure Code (Aot ^IV 
of 1882), another judgment-creditor applied for execution of another decree against 
hfm. hereupon M&adev applied under s. 341>of the Civil Procedure Code (Aot 
XIV of 1883) to be declared an insolvent, and in bis application mentioned Ganpat 
' Bhagvan as one of his creditors (s. 346). The Subordii^te Judge raferred to the 
High Court the question whether pending the inquiry^intg Mahadev's insolvency 
be could bq^arreited in execution of Ganpat Bhagvan’s decree against him. Bdd, 
that then was no provision in the Code to prevent the Court from tMOing a 
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H^rnnl of arrest against hint. WhqrOi however, agoh a judgment-dobtor is brought 
before the Oourt^ndec a warrant of arrest, gt comes before it upon notice under 
s. 345B, the Court has a discretionary powereiot to* put tBe warrant in«force under 
a. 849 or not to issue it under s. 336 (where sthe requyiite notification has been 
published by the Local Government) if the applicant furnishes sedhrity for his 
appearance when called upon. In such Sases the Court can also act under s. 387A 
. of the Civil Proo^edure Coda (Act XIV of 1882) 

GAMVAT BHAaVAN V. MAHADEV HaBX , ... ... ... XXII 781 

2. Attachment—AUawanee payable through post office—Attachment of money in 
hand%of puhlicofflcer—Anticipatory attachment —CititZ Procedure Code f Act XIVof * 
1862), s. 272, gch. 4, Form 142. Section 272 of the Civil Procedure Cede (Act XIV* 

of 1882) does not allow of an anticipatory attachment pf money expected to reach 
the hands of a public officer, but applies only to moneys actually in bis hands. 

TUIiAJI PATB81NO RAJE BHOSLE 0. BAI^ABHAI LAKHMICHAND ... XXII 39 

3. Attalhmeni—Attachment of property of third person—Payment into Court of 
« amount of deciee by owner of property in order to release property—Application in 

execution far r^und of money so paid —No jurisdiction to order refund—Separate 
suit necessary—Practice — Procedure—Civil Procedure Code (Act XI7 of 1882), 
s. 278. Acertaiu box was attachnd in execution of a decree against one Mathur, 

.whose father, aUeging that it was his property and not Mathur’s, paid the bailiff tfae , 
auloniit'of the dcoreo. in order to release it from attachment. Qe tfarn applied to 
tfae Judge til have the money refunded to him. The Judge held the box to be bis 
property, and directed repayment. 3eld, that in making the order for repayment 
** the Judge acted without jurisdiction, there being no provision in the Civil Procedure 
Codo‘(Aot XIV of 1882)<'Undcr which it could bo made. The proper course was to have 
taken steps tinder s. 278 of the Code to have the attachment on the property raised. 

By paying the amount of the dcoreo into Court it became necessary to file a suik 
for the recovery of the money s4 paid. * 

VABAJIjAL MOTICHAND b. K«CmA OABBAD KHUSHAL ... ... XXII 473 

4. Attachment—Widow — Widow's estate—fiivil Procedure Code (Aet-XTV of 1882), 
s. 266(fc)—Spes suoci-ssionis— "Erpeetancy of successiott by survivorship” — Not 
attachable. One Sadashiv Ariant devised a house, which was his self-acquirdd 
property, to his widow (the defendant), and died leaving a son, Vasudev. The 
will did not expressly give the widow power to dispose of it. The plaintiff in 
execution of a decree against Vasudev sought to attach Vasudev’s interest iu the 
bouse. The lower Oofirt held that as the interest taken by the defendant in the 
house under her husband’s will, was oiil;|^ a widow's estate, Vasudev as her 
husband'adon had an interest in the house which might be attached by the plaintiff. 

Held (reversing the decree), that Vasudev had no interest in the house. He had 
only a spe.s succs.<i.stonis—an expectancy of succession by survivorship, and such a 
hope or expsotantw is not attachable under s. 266 (ft) of the Civil Procedure Code 
(Act XIV of 1882^ The entire estate was vested by the testator in tfae defendant. 

No doubt her estate was a widow’s estate. Her estate in it closely resembled that 
of amarried woman in England, to whom property is given witb^ restraint against 
alienation. That being so, she was unable to dispose of it, but still she was its full ’ 
owner. The whole property passed to her from the testator. Nothing was left in 
him. But until she died it could not be known who would inherit the house. 

Annofi v. C^ndrabai distinguished. 

ANAEDIBAl V. BAJARAU CBINTAMAN PETBE ... ... ... XXII 984 

fJjieU Procedure Code (Act XIV of 1882), s, 244, cl. (c)— Decree — Declaratory decree — 

‘ Execution of decree raising question of mismanagement of property. 6eo DSOBEE 2. 

Oferee—Death of a party to a suit after argument and before delivery of judgment — 
Execution against the heirs of deceased judgment-debtor -Civil lirocedure Code 
(Act XIV of 1682), ss? 284, 248-200—Practice—Procedure. See DEOBBE 1. 

6. Decree—Death of judgment-debtor after decree but ffffore execution—Legal repre¬ 
sentatives not made parties to proceedings — Sale in execution without notice to legal 
representalivts urder s* 248 of Civil Procedure Code—Notice given to wrong 
persons —Title of purewoser— Mortgage—Redemption — Limitation—Civil Procedure 
Code (Act X of 1877), as. 234, 248, 311. On the 88th March 1877, one Nagappa. 
mortgaged certain property to the defendant. On the 27tb June 1877, one Han- 
mant Vithal obtained a money decree against Nugappa, but before it could be 
ezeoifted, Nagappa died, leaving all his property to his daughters the plaintiffs. 

On the 22Dd November 4870; Hanmant applied (for execution against Nagappa, 
i deceased, by his, heir'and'nephew Bamlinga. Bamlinga appeared and stated 
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Bxaeuftion —(continued J 


that hp waa not thp lieir, bnt th§t tbe bain o{,Nagappa ware bia daughters the, 
plaintiffs. The plaintiffs, however, ^ere not' m^o parties to the oxeoation 
proceedings, nor were notibes served on„thein under a. S48 of the Civil Procedure 
Code (Act X of 1377). The execution proceedings wore continued and the mort¬ 
gaged property'Was sold on tne 9th June 1980, and was bought by the defendant 
(the mortgagee) subject to his mortgage. The sale was confirmed and a certificate 
of sale was duly issued to the defendant, who got formal possession on the 11th 
October 1S80, he being already in possession as mortgagee. In 1689 the plaintiffs 
sued tbe defendant to redeem the mortgage. It was contended that the defendant 
having purchased at a Court sale was entitled to tbe property free from the claim 
of the plaintiffs. Held, by CANBT and JABtXNB, JJ., that even assuming that the 
eifboution proceedings and sale had conveyed an absolute title to the purchaser, the 
present suit, which was brought within twelve years of the sale, did, in effect* 
challenge the sale, and that the plaintiffs were, therefore, entitled to redeem. 
Held by BANAOB, J , that, in respect of thr plaintiffs who were not parties, the 
sale proceedings were invalid and null, and without jurisdiction , that the auction- 
purchaser acquired no rights under his certificate of hale as ngainst those legal repre¬ 
sentatives, and that as against them he could only claim titde by adverse possession 
not falling short of twelve years. As the present suit was admittedly brsught 
within that period it was maintainable 

ErAVA V. SIDRAMAPPA PARARK ... ... ... XXI 


Rf Decree—Death of the judtiment-debtor teavmqmmor snns*-trido«i in powsssion 
—Sons not parties to execution proceedtngi -^Sale %n ereeutton after judgment ‘ 
debtor’s death —Minor sons represented bp theer mother and guardaan on record — 
Minor—Ouardian—Purchast of judgment-debtor’s interest by denee-holder — Sub¬ 
sequent suif by sons to recover the property—Ciml Procedure Code (Act Till of 
1659), s. :ilO. Under s. 210 of the Civil Prooedure Code (Act VllI of 1859), an 
execution sale of the property of a dweased judgment-debtor was binding, if the 
estate of the deceased was suffioiently represented qitoad such property. A Hindu 
judgment-debtor died, leaving a widow luid two sonB*who‘wcre minors. His widow 
was placed on the record as h^is heir, and not his sons. Certain pvaperty of the 
deceased was sold in execution. The salo<cnrtifioatpissued to tbe purchaser stated 
thgt he had putohasod the right, title and luterest of the judgment-debtor in the 
property. In a suit subsequently brought by the sons : Held, that they were bound 
by the sale. The widdw of the deceased judgment-debtor, who as natural 
guardian of the minor sons was in posse-isiou of the property, was upon the record, 
and it was cleat that it was the interest of the jndgment-dcbiu'. And not that of 
the widow, that was intended to bo sold ' 

ACHUT RAMOHANDBA PAT v. MaKJVNATH VBNKATNABMAPPA • y. XXI 

7i Decree — Mamlatdar—Dispoisession of a thwd person not a party to suit — 
jurtsdtefton of Mamlatdar—Remedy of person so disjpossessed—Civil Procedure 
Code {AH XIV of 1882), s. 622— Practice — Procedure. G got a>’deoree for 
possession against P in a Mamlatdar's Court. In execution the Mamlatdar 
directed the ouster of G, who was in possession and who was not a party to the 
decree. Held, that the Mamlatdar’s order for the execution of the decree by the 
ouster of G was without jurisdiotion, and that it should be set aside under s. 622 
of the Civil Prooedure Code 'Act XIV of 1882). 

OHINAYA V. GABOAVA ... ... *... ... XXI 
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589 


776 


8. Execution seie—Sale in execution of decree already sAtisfied —BonAfide puitchaaer at 
eueh Sale-Right of such purchaser. Where, a person, a stranger to the proceedings, 
putohasas property bond fide at an auoti&n sale held in execution of a decree, the 
sale to him oanuoi be set aside on the ground that the decree had already been 
satisfied out of the Court at the time the sale was held. i2etO0 MahUm v. Bam 
Ktshen and Mathura Mohun v. Akhoy Kumar followed. ' 

‘ YblIiAPPA V. BAMOHANDBA ... ... *... ... XXI 463 

< Joint family—Family debt — lAa^lity of family property — Manager—Decree agoMwt a 
manager—Execution sale — Auetion-^rehasei —Hindu law. See HINDU LAW 14. 

9. Order for the sale of mortgagedpi ojwrty in execution—AppliMiion by fudgment- 
deMor to be declared wuciveta—Sale tn execution pending appfieation—Subsequent 
(^Mtarofion of insolvency does not afeel sale—Civil Procedure Code (Act XIV 
of 1883), ss. 844-851->2>soree. An order for 'the sale of mortgaged property 
having been made on the application of tbe mortgagee who had got a deorce, and ' 
before the sale had taken place, the mortgagor (jndgnibnt-debtor) • applied to be 
made insdveni nnder s. 844 of the Civil Prooedure Cole ^lot XIV of i889> Five 
months after the sale he was duly declared an insolvent nnder a. 851. Held, that 
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Suontion— (concluded.) 

^ tHe aubnequeul d^oiarabion of the nfiortgagor’s in^lvenoy did not affect the sale'or 
rander it illegal. No oonseqaeo^eB in derogation of Jbhe ordinary rights of 
judgment-creditor follow from an applioatidh by the jndgment-dobtor under e. 344 
of the Civil Procedure Code (Act XIV of lm2). It i^only when* a receiver is 
appointed under s. 351 that the pfopesty of the insolvent vests in the receiver 
^ under s. 354 and the rights of the creditor are interfered with. It is not provided 
that such an order shall have any retrospective effect. 

I8 HVAR LaXBMIDAT V. HABJIVAN RAMJI* ... ... ... XXI 

Powers of Court in ezecuiing decree — Oode 'ofOtvii Procedure (Act XIV of 1383), 
8.244'^£tacree. See DECREE 4. * , 

Salo^—Attachmerii of same property by different CowrtsSale by both Courts —2tfie of 
respective purchasers at such sales—Civil Ptpeedure CodSfAct XIV of 1882), s. 285. 
See Crvui Pboceocbb Code, s. 265. 

10. Sale—Civil Procedure Code (Act XIV of s. 307— Payment by purchaser 
into the post office within time — Money not received ty the Court until after expira- 
• lion of time aUgwed by section. A purchaser at an execution sale was bound 
under s. 807 ofethc Civil Procedure Code (Act XiV of 1862) to pay the balance 
of the purchase-money into Court on the I9lh June 1890. On the 17th June 
he paid to the amount to the pdst office at Yellapur and obtained a money 
ordpr which hiwteut to the Nazir of the Court. The Nazir did not receive the 
money until the 22nd*JiIne. Held, that thh payment was not in time. The post 
office is not the agent of the Court aftef the purcba.ser was bound to sl-c that the 
money reached the Court iu time to saitisfy the requirements of s. 807. 

,‘*BA1IOHANOBA KRWH^APA V. BELTA... ... ... ... XXll 

Bxeontor— 

1. Executor de son tort— IVhat camiilules auixeeiUor de sou tort—Liability of 
such executor to creditors o( deceased—Intermeddling with estate after order for 
probate made bt^t before issue of probate—fiecerpt of assets with consent of person 
appointed executor — Indian Successton A(^ (X r/1865), «. 255— Act XL 0/ 1858. 
Probate is necessary to complete the title A)f a rightful executor, aud until it is 
actually taken out, a person intermeddling with the assets constitutes himsell 
executor de son tort. The executrix appointed by the will oi one Jamsetji Jehangir 
ap^ied to the High Court for probate of the wiM, and Navazbai, the widow of Jatn- 
setji, entered a caveat. By a consent decree, dated 25th February 1892, it was 
ordered that probate sh'ould issue to Rataiibai, and by the same decree it was 
declare' that Katunbai as executrix was not giilitled to a sum of Rs. 4,178-10.0 
orany othsi'sum or sums of money to be received from the B. B. & C. I. Rail¬ 
way Company. Iu that same year Navazbai obtained payment from the 
Railway Company of the said sum of Rs. 4,178-10-0 and of another sum of Bs. 16G 
due to the deceased. On the 3rd C'ebrnary 1893, probate was issued to Batan* 
bai. In 1894 the plaintiff sued Navazbai and Batanbai for B.s. 165 due to him 
by the deceased Jamsetji. He claimed against Navazbai as executrix de son tort. 
Held that probate not Having actually issued to Rataubai at the timo that Navaz¬ 
bai received the money from4he Railway Company, although an order for probate 
had been made, she had by reeeiving it constituted herself executrix de son tort 
and was, therefore, liable to the plaintiff and could be joined as co-defendant with 
Batanbai in the suit. Held, also, that the fact that by the terms of the consent 
deoree of the 25th February 1^92 she was allowed to receive the money and retain 
it, was no defence. The consent decree did^dt bind the creditors or free her from 
her responsibility to them to the extent of tbo assets which she received. 

Navazbai v. pbstonjx batanji ... ... ... * ... xxi 

2. Lease — P*ower of executor to tease — Acquiescence in lease granted by executor — 
Estoppel—Landlord antf tenant — Buildings and improvements of temm—Cfmpensa- 
tian far such improvements. The executors of the will of a Hindu, to which neither 
the Hindu Wills Act, 1870, nor the Probate and Administration Act, 1881, apply, 

' have such au^ority oulv to deal with the estate as the terms of the will confer 
on thdm. Neither a pow^ to "manage the estate as they may deem proper," nor a 
powec'to sell*it, will a&thorizo executors to lease any part of it for 999 years, <ft 
(semble) for any period exceeding 21*yeats. Whore the devisee of an estate for six ' 
years after coming of ago and suoooeding to the estate signed rent bills in respect of 
land which the executors of his testator had purported to lease for 999 years, and such 
tent hills Qpntsiiled a representation that the laud had been given to the lessees 
on fftsatiAaiit tenute: Jlela, that in the absence of any evidenoe that t^e lessees 
luid been deceived by or had acted upon such ccpcosentation, the devisee was net 
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Exeontor— ^continued,) 

esloppid tBum contesting th< ^alldIty of Ihi'lcabe A man cannot bf precluded'from 
asserting hiB oaII righlb bT*acquie<(cei)ce.in uth of other parties inoonMStout with 
them unless (1) h^ has actual^knowlodgc as distingoished from the means of hnoa 
ledge of his iightb, (i) be has knowledge that tht persons icting inconsistently with 
thrm are doing so under the mibtakon biluf th it bhd|^arp exercising rights of then 
own , (3) be has encouraged thi parties so h ting to spend raonoy or do other acts 
either direotl> or by abstaining from asserting bib hgal lights. Wtltniott v Sat bet 
folloaed A tenant who has erected buildings and effectrd improvements on the 
landlord's prupeity is not entitled to be paid their talne on the detcrininati(Ai of 
the tenanc> mi roly beciuse he has acted under the mistiki n belnf sbarod by bis 
laJidlord that he bad *i lirger interest in thr propeity than he really had 

JUaMOHAKOAl» PAIiIjONJXE XXlf 

8. Will — Arbttrattan—Powet of executor to refet the question of ixeculton of a 
mil to aibtlratwn—Emdence—Eiideiu^ iotxplaxn wtxUen document —Evidence 
Act (I of 1872), ss 92 and 91 —Practice bembli.—Ait Exeiutoragunst whose 

applicition forprobite i civoit has bet,n euticud cm nut submit to wbitrition the 
quest jtt wbethor the will pr ipounded b} him was duh ixccuied by^hi deceased 
An executor having propounded i will and ippliid for probate a c ivc it w is filed 
denying the cxecntion of the alleged will and the rattier wis dnl} registered as 
a suit The executor and the caveatnv subsiqmutly r^firrid 'tbi dispute* tc 
arbitration signing a submission piper whic)! w is as follows *— To Bhnngsali 
Kalidas Raraji Writton by us the undersigned Ity this instrument i/e gm to 
you in writing as f illows —In the msttei of an Application precei ted by Gbcllabhai , 
Atmaram Tambuwala to obtain ‘ power' (probitc) ftotii the High Court for the 
administration and onjiymuut between us two per ons if thi property of Pai 
Oodawari, widow of Darji (tailor) Bhowau Deva Diic, 1 Niudubai the wife of 
Molji Mali having raised an ubjootiqn havi got a cave it ngist red in the High 
Oourt In the matter then if wt the siid pliintiff (and) ddmdint have appointed 
you an arbitrator to bring about a settlement of the eaid dispute As to whilevor 
awird>oami> mike and give on iriiving it i d isi ii th sim idli be agreed 
to and abided by us twi persons This ifiatter vn e ich other agree and consent 
to w t iceording to youi awird This subintssiou pip«'r we of e ur free will and 
pleasure and in sound i^md ind oonseiousness htve mide ind deliveied after 
having read and understood the same . Tt is agreed to tiid ipprived of b) us and 
our heirs and ropresentatnes in Court (and) the Dirbir Boinbiy The English 
^date the doth (f Octobi c in the year 1893 ** Before the arlitritoi the, parties 
were repiescnted by silicitoib witne ses weie ealhd and examined itdtbearb 
trator made in i ward finding th it thCl alleged will hie not been executed The 
exeentor nevertheless subsiqueni]} proccided with Ins applicition for probate 
The caveatrix contended th it he win bound bi the iwaid He alleged that the 
parties bid never reilly intended tu nior the question of the execution of the will 
to arbitration and tend red evidence to prove this Heid that the evidence was 
admissible The lang lage of the submis inn paper was not so plain in ilselt nor 
did it ipplj BO aoonvitely to existing fact' as to prevent the evidence boing given 
■~b 9i of the EvideneoAol (I of 1672) , 

aaBUiABHAl ATM Aram V NaNDBBAI . XXT 386 
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Forest Aot— 

Vn of 1878, s 78 Bejusal to serve as n^ber of a paneh—Indian Penal Code (Act 
XhV of 1860) s 187 hee PFNAIi Ck)DE 6.187 

’ FraadnlentConTeyanoe— , 

Oelmtable side—Sflle of properly to defraud e* editors—Indicia of fraud—Execution of 
deerei — Attachment — Apj^icalion toiaiie attachment—Suit to^eataUish ru/hi to the 
• attached property Where in rf suit to establish plaintiff s right to property pur 
chased by him it was found that his vendor who had many debts to pay, had sold 
to the plaintifi all bis property, reserving nothing to himself, that the plaiqtifi 
bought the property without seeing it or valuing it, that t)^ considuation.for 
t^e sale oonsisted of time barred debts or debts which were not payable at the time, 
that the property sold remained in the posscshion of the vendor, who paid its 
assessment and that the consideration was grossly inadeqnato Held, that there 
was no bond fide or valid sale bat a mote ooloarable transaction witbput oonndera 
tion not intended to transfer the propeity to the plaintefi • » 

HAKA MAIAaBAU 8BBT» RAUTHAL TARACH VND 8HBT * .. XXII 866 
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Friendly Sooiety— 

St^B—Power to (tliet tvieii The Bombay lIno(>\o*uautnd Servioo Family renBioD 
Fund w»b a voluutary society tstiblishedtiu 1860 I(l*> object was. to provide 

pensioub for the widows of Us luf mb« rb Om of Us ri^os provided that the rules 
of the bocicty were bubjeot toeucli tU it ions iud altcratinub as mightrftom time to 
time bo sanctioned by the g norU li )dy of suLscnbers, iiid, by tbi form of applioa 
* tiun for admission aea mcmbei t icb tppliciiit promised i>iid engaged to abide by 
the rules of the society Tbo plaintiff bicame a member in 18T5 At that time 
one of^ the rules (which had bin pissiif in 1871) provided that the pensions of 
widows resident in hiUiopi shjuld be pay abli to them <»t tbi rate of 2$ per rupeo 
On the 20th July 1895, thu sicnly i^issid a new rule which provided that all 
penstons duo et becoming due atter the 31st July 1895, should be paid to incum'^ 

Mhta residing in Burope or the c'llouit s at thi ni irkctsate of o\uhaiige on tho day 
of remittance Tho plaintiff contended Shat the society was not competent to 
alter the rule passid iii 1871 by wbii h ho h ad bei u indiii cd to join the society, and 
he prayed for a declaritinn that his wif if and wh n she bieamc a widow, would 
be onlitlod to havi her pensi m paid at par Held dismissing thr huit, that the 
sooitly wie comuitent to alter its rule and that tbi plaintiff was bmiid by buoh 
altered rulis The eoiilrai t wuh th plaintiff wis thal his wiluw if he left one 
should receive such pension as Iho lults pnserib d, and that the rules wore liable 
to alteration by a mnjori a at a gin t il muting to which be would bi subjict so 

long as he rtmorued % menibci 

• • • 

Stevens I BEotonn #• XXll 451 


Gaming— 

Pretention 0 /Oambhnq Vet f tioudity -let If of 1887) ss 4 5 and 7 —Proof of keepmq 
or of yauiiny ttt a c,omm »i y lining /iiuar —I lesumption—Rvidince A number of 

persons were fouud b\ tha Folic i i a rl % 1 r^ in in the uppir loiy of a house, 
gambling with die and liaai ig cnvii and mines hefirethim Pliey were con 
viotid undir Bimbay Act fV oFiSh? 7ii)d« roiifi''ining thee iivieticn that under 
b 7 of tht Act thu facts found wtr i idfiiui (until the contrica was shown) that 
the room was used as a r immii ^aiiifig bnusi and that the persons found 
therein wen Ihi re pieseut f u tin purp iio *r f j, aming . 

QOBLh EMPBESS V BAI VAJl , \X11 746 

Hereditary Offioes— 

Bombay let 2/J of 1874 4 4 —limndiny it I (Bombay Act V of iBBd)—" HtredUaty 
office” Villiqi sutat—Hindu Itw—Ininbay Qoutnimnt Resolution No 512 o/ 

1882 3 L»‘duties with whi Us 4 of tui B mbiy Hereditary UfbcisAct 

(Bombay Act III of lbT4) deals arc couliued the duticb in which Government as 
being robponsiblc for the adnimistratirn of the countiy is direetlv anterebted 
The dcflnitiian of hcnditiiy ifnci dice not cxtimd to duliib if a carpentei 
which thengb useful to the villigi i amiiiumty ait notmallirs with which Oovtrii 
ment has any direct concern Hill tbeufiue th it the village bUUr (ctrpfutcr) 
does not hold an ' hereditary office ' within tht uicauiiig of thAt section 
YBSUv SlTABAH * XXI 733 


Hindu Lav - 

1. Adoption—Adt^vm by widow—Motnes of toidow in adopting—Adoption fiom 
I, corrupt mdlives — Presuinptwi* In bomliay jee irdmg to the authoritieb, if it can 

be prodioated of an adopiicu by a widow pn ^ t,ise whore tho consent of tho 
faubband’h kinsmen is not requir d) tb at tho ci n mony has bt on performed, not as 
a religions duty, but from binful and corrupt motives it is on tb at dboount invalid • 

and the authoritieb appear to ii ipose upon the G mrt the duty of luquiriug into tho 
motives of tho adoplu^g widow whore her motives ire e ailed i questuin Whether 
the presumption that an idopting widow b as pt rfoimed hei duty from proper 
motives ought nr ought not to be deemed an irrt butti^le presumption, is a question • 
whiob still remains to be judic.ally •dreided The fact that the motives of the 
widow ware of a m dharacler is nut sufficient t > rebut the presumption— Patel 
Fandraoan v Patel Santlal Ihe f a'>b th at tho widow h as made terms ft r hersflf 
W 1 & the father of the bov to be adopted, or that she has holioitod a boy whoso, 
fr rrhe r will be likely to aixsedo to her wishes is not sufhoiont to render the adoption 
invalid— Bhdaba v Ituiat , ( hitlo a Janakt Whin a widow had idopted a hon 
and it was found by the GoBrts that unh sb she had lieen assured by the f atber and 
guardian *of the adopted Boy ^hat shr would receive Bs 4,000 ahe would not have 
adopted him, but A was not found tbit she liid not the special benefit of her 
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Hindu lAW— (tonttnued,)* 

hoBbAnd 111 view when sho mnde the adaption. 'Held, that the prepampiaon< that 
Bhe made the adoption front motn[eH of daty wan not rebutted, and that ptesuxnp- 
tiou should ber allowed to prevail. * 

MABABliBBUVAA'FONDBA V.^DUBOABAl , ... ... ... XXII 

d, Adoption—Adoption by widow—Untonauiid widow—Delegation of author^ to 
adopt — Ceremony of adoption Under the Hindu law the widow only can adopt a 
non to her buBband, and she oaiiuol dologjate this authority to any other relation. 
Where a widow performs the principal part of the adoption ocremony—nantely 
( the gift and aoceptance,—the fact that at her request the religious part of the 
oerpmony ib completed by a relation does not*vitiate the adoption. In the oasb of 
a young widow, the fact that she Was uutondured at the time of the'adoption is 
not auoh a disqualification as vitiates the adoption. 

LAKBHMIBAIV BAHOUANDBA . ' .. .. XXII 

8. Adoption—Adoption by widow of a piedeeeaicd ion of owner after the etiate-had 
veiled in the dtuqhteti of th» deeeaied ownei—Anent of a minor daughter m whom 
the eitate had veiled to the adoption—Ratifkation by the mmot on attaining years of 
diacretion—Adoption invalid—Aufuiesci nee not eqmotdent to eonient. *Oa the death 
of one Vishnu his estate vested in his two daughters one of whom was a minor 
Six monthb after Vibhnu's death his d.iughter-in-law, Bavitn (widow of his 
predeoeasod eon), adopted the plaiulifi It ^ is alleged that the d lughters oonsented. 
to the adopuon Held, that adoption was inyahd, as the ifiiifor daughter could 
not give such a consent to it as would operate* to divobt her of her estate Per 
FUATON and HObKINa, JJ —Subsequent i^sent to an adoption cannot give it 
validity if It was mvilid when made. Pei BABADB, J —The adoption of the 
plaiiitifi wafa invalid fur the double reason that Sivitri had no poviet to adopt, as 
she was not tbi widow of the list mile holder, and the iieirestheirs, the daughterb 
of the deoeiiod Vishnu weic not piovqd to &avo given their consent to the divest¬ 
ing of the ostito which had come to them by inheritance, in favoui of Savitn or 
the pi until! Mure prosonoe at the ceremony and \he absence of any objection 
might imply an .icquiesc once, but more uiquieboenoe is not equivalent to consent. 
VAbUDBO Vishnu Manohab v Bamuh^dra Vinayak ModAk ... XXII 

c 

4. Adoption—Adoptitm of her brother’i, son by a Hindu widow—Validiiy of stuh 

adoption Under the Hindu law a widow may adopt her brother’s son 
BilNAHlV CHUMIBAL ... ... ... . XXII 

5. Adoption—LingayaU—Adoptiim in dwyamushyayana form—Divided (frothers 
Amongst Lingiyats the dwyamushyayyui form of adoption is not obsolete. The 
adoption can take place in cases in which brothers are divided aa well ae where 
they are joint. 

GHBNAVA V. BAbAMUAVDA ... .. XXI 

6. Adoption—Motive in adopting—Adoption made by a widow to deftat the claim of 
her CO widow to a shat e in her hmband’s eitoAe — Validity of such aehption. An 
adoption made oy a Hindu widow is not invalid merely beoaose it is made with the 
jbject of defeating the claim of a oo-widow to a share ui her husband’s property. 

bhimawau samoawa .. ... ... ... ... xxn 

7. Adoption — Second adoption in the lifetime of first adopted ibn is vnvalsd—JouU 
enjoyment of property by an owner and a trespasser—Advene possession—Trespasser’a 
right by presertplioii—Compromise—Fqmilp set&emertt^ Effect of. Bamlcriahna 
Yeshwant adopted Baya as his bou, but as Baya beoame sickly and was not expeoted 
to live, Bamkrish^ afterwards adopted Balkrishna (Baya's brother), fiamkrishna 

* died in 1846, and^his widow Bamabai and the two adopted sons continued to live 
together until her death in 1868, and after her death Baya and Balktielfna atiU 
lived together until 1877, when B Ukrishua died, leaving a widqw Badhabai and a 
minor eon (Ramknshna). After that event Badhabai and the pLuntifi Baya began 

' to live bepamtely. After BamKishna Yebhwaut’s death in 1846, the lands were 
ragiatered in Balltrishna’- name In August 1878, on the application of Badha¬ 
bai on behalf of her minor son, the management of the pro^i^ was taken fton 
Bays*by the Oolleotoi, who himself assumed the management.* A oompaomiee bf 
the disputo was, however, ofieoted by which the property was to be ehar^ equally 
between Baya and Bamknshana, the minor son of Balknehna, and from 1878 to 
1883 the Colleotur paid them equal moieties of the produce In 1890, Ihe plain- 
tifi Baya brought this suit daiming as the adopted sou oFBamkruliaa Yeahwant 
either the whole of the property, or in tne alternative af miftety of it* Bela, that 
As adoption* of Balknehna in tl» lifetime of Baya was invalfd.' Them oan be no 
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Hiada Law-^ continued.) 

a^nd ^adoption during the lifatipaa ofthefirB| adopted son. . Ueid, also, ti^at 
Bamknahna (the minor eon of Balkrishna) waa entitled to a moiety of the estate. 

Per PabSONSi J. Bamkrishna’s title to a moiety of tile estate was obtained by 
adrerse possession. The adoption of Balkrishna wga invalid, and he was not 
originally entitled to any part of thapre^rty and was, therefore, a ttespasser ; but 
he (and afterwards his minor son Bamkrishna) and Baya, who was entitled to the 
• whole of it, had been jointly in possession and enjoyment of it for forty-three years. 

By. the adverse possesion of Balkrishna and bis minor son, Baya lost and Balkrishna 
and bis son gained by prescription a moiety of the estate. That moiety became 
the abtolnte self-acquired property of Balkrishna and would descend to his heirsi 
^ P$r^ BANADE, J. :—There was no adVUrse possession by Balkrishna or his heirs 
until August liSTS, when the management of the estate was taken from Baya dfl 
the application of Badbabai. The suit was broughtawitbi’i twelve years of that 
, time, so that the plaintiff’s claim was not^barred by limitation. But it appeared 
that the disputes which had arisen in 1878 were settled by a compromise which 
had been acted on, and of which the plaintiff had received the benefit lor many 
' years. A bond fide family arrangement is special!; favoured by Courts of Equity, 

* and it binds th^parties and their representatives. On that ground, 1 hold that the 
plaintiff is ouly^ntitled to recover a moiety of the property of Bamkrishna as his 
share, and the other moiety must remain with the appellant. 

RAMABAI o. BATA ... * ... ... ... ... XXll 462 

8i AdoptionSpeeifvingu child for ado^^lioit does not necessarily prevent the adoption 
of another if the one specified die or be refused. Where a husband authorising an 
adoption specifies the child he wishes to be taken, but that child dies or is refused 
' ’* by bis parents, the authority given warrants (at least in Bombay) the adoption 
\ of another child. The presumptioo is that the husband desired an adoption, and by 
specifying the objeot merely indicated a preference 

LAXBHMIBAI V. BAJAJI bin DA.n ...* • ... ... ... XXll 995 

9, Inheritance — Orandfathtr’s • property—Separated grandson — Partition — Self- 
acquired property, Descent of—United sons. Right of. As between united sons 
and a separated grandson, the sncocssiq^ on the grandfather’s death to the 
property, both ancestral and self-acquired, left by him goes in preference, 
according to Hindu law, to the united sons. 

FAXIBAPPA V. YBLIiAPPA... ... ... * ... ... XXII 101 

• 

10. Inheritan^ — Succession — Widow — Widow's estate—Heirs after widow’s death 

, —Female Juirs — Widow of gotraja sapinda — Stridhnn. Karotam and Harjivan 

were dWided brothers. Harjivan died first, leaving a son named Tnlsidas. Naro- 
tam afteiyrArds died childless, leaving his wiuow Jasoda, who took possession of 
Narotam’s property. Tulsidas died childlms, leaving only his widow Bai Mani, 
who succeeded to the property on Jasoda’s death. After ths death of Bai Maui 
the plaintiff, who was the son of Tulsidas’s sister, sued to recover the property 
from the defendants, who were distant samanodaka relations of Narotam. It was 
contended on the plaintiff’s behalf that, on Jasoda's death. Bai Mani took the 
property as her st/Adhan acquired by inheritance, and that the plaintiff as bandhu 
of her husband Tulsidas waB<heit to Bai Mani, who died without issue. Held, 
(confirming the decree dismissing the suit) that on Jasoda’s death (Karotam and 
Harjivan ming divided), Bai Mani succeeded to the property as a gotraja sgpinda 
being the widow of Tulsidas, the nephew of Narotam. As such she took only a 
life-interegt in the property, and had no absolute interest in it as in her stridhan 
- ^ proper. In the Presidency ot Bombay female heirs who by marriage enter into 
the goira of male whom they auooecd (Aicluding widow, mother, grandmother, 
the widow of a pofraia sapinda, etc.), take only a widow’s estate in property 
wfaioh theg inherit from the last male owner. Whether the estate inherited by 
, thesA female heirs is oiflled their stridhan or not, their r'stricted/igbts over it 
ace admitted by all sAiools. 

MADHAVBAM MUOATBAM o. DAYS TBAMBAKLAEsjPHAWANISHANSAR XXI 769 

11., Jaim—Adoption — Death of only sod leaving widows in lifetime of father —Sttb- 
sequnt death of fatf^^Vesting of fathom’s estate in son’s widows — Adoption by 
ton’F seniim widow toUhout conssnt of junior widow—Divesting of estate. By 
onstom the Jains are governed ip matters of adoption by the ordinary rules oP 
Hindu law. Where an only son has died in his father’s lifetime leaving a widow, 
an adoption fiy her after the father's death, and after she has inherited the estate, 
is valid. Where the son If^ left two widowg, an adoption, by the senior widow, 
idtec tta {atber’s death » vafid although the younger widow does not consent 
“ and atthoagh ■oob alioption divests the estate whi(£ she has iabaritad^om her 
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fath^*in-law. The aathonty of a widow to adopt is at ao esd when the estate after 
being vested in her son has passed to the son’s widow*. An adoption by a Widow 
in a divided fpmily cannot divest any PHi?tte other than her own and her oo-widow's 
except perhaps with the consent of the heirin whom the estate has vested. 

AMAVA V. MaBADGAUDA . . , ... XXII 416 

13. Jinnl familtt—Alienation of hta share by a eopateenet — Ha pontvm and rights 
after such ahenation—Position of pnrehaset—Subsignent death or bnih of othei 
eoparceners—Effect on position of purchaser — Sights of altenm i The aliena¬ 
tion by a Hindu coparcenei of his right4 m p^rt or the whole of the joint family 
« property does not place the purrhasor of such rights in his own position The 
pvuohasor becomes a sort of tenant-in-oomnA>u with the coparceners, admissible, 
as sneh, to hib dwtrioutivc sh ire upon a partition taking place 3. Such an 
alienation before partition dms not deprive the alien iting loparoouer of hie ngbt 
in the j lint fimily. 3 As the purchaser dot not by the death of the vendor 
lobo hiB right to a partition, so his position is not improved by the death of the 
other ooparceners before partition 4 Tbt purchaser like his alienor is liable 
to have bis share diminiehed upon partition by the birth of otbot coparceners if 
he stands by and dooh not iiisibt on sn inimediite piititiou Three undivided 
brothers, vie , Hidmalapa, Nijlingipi and Murgyapi, wire theowudts of a certain 
house which on the let August 1646, Nijlingipa mortgaged witn possession to 
one Shidlingapa. In 1878 the house w is vested in the respective sons of the 
said three brothers, vtt , Basipa (son of ^idmilipi), Ruvipi (son of Nijlingapa) 

Slid Xhubaiia (sou of Murgvapa) In September 1878, in (knutiou of i decree 
against Bisapa ilone, the bouse was sold co nomine (not merely Basapa's interest, 
to one flurpadipa Formal possession wis given to the purrh iscr, but the aotual , 
possession remained with the mortgiget, (Sbidliiigipi) After this bale took place 
no otherfainil, pioperty remlined in which Bisipahad in interest Khubana 
died in 1860 and Bevapi died in 1883, no partition hiving been mide between 
them and Bisapt In March 1891,vBasapi sold hib mtcrcbl in the bouse to the 
plaintiff, who in 1893 filed this buit to redeem the mortgige of 1845 The Lower 
Appellate Court dismissed the suit, holding that when in 1878 Qurpadapa pur¬ 
chased Bisapa's right and interest in the li^l romaiiiiug portion of the family 
propi>rty, Basapa ceased to be a copirconok with Khubiiia ind Bevipa, and con- 
se<|Q<'nUy took nothing by survivorship on their death their shares going to 
Qmpadapa On appeal *o the High Court Held, that Bas ip I’s rights to sucoai d 
to his brothers’ shares wore not affectfid by the sale of his inloiobt in the last item 
of joint family pioperty to Ourpadapa so long as the latter did not proceed to 
work out his rights by partition Basapi bccimc entitled on tbe^doath of 
Khubana and Beaapa to their nspictivc shans 

OCRIilNQAPA SATWIBAPA GIDWIbV. NANDAPA GHANBAbAPA SOIiAP^B l XXI 797 
18. Joint family — Ancestral property—\foitgaqe by fathei and one of the sons — 
Agieement by fathei alone that mortgagee should enjoy the propeity fot a term of 
years in satisfaction of debt—Agnement not binding an sons — Al^enatun—Decree 
against father —When binding on kts sons— Delthan Jgrtcullui tafa’ Seltef Act 
fXVll of 1879), ^44 In 1883 one Dhondi and his (hit St son Bala mortgaged 
certain ancestral property foi Bs 1,500 In 1890 Dhondi alone eame to an arrange¬ 
ment with the mortgagee by which it was agreid that the mortgagee should 
enjoy the inoomo of the mor gaged properly till 1900 AD m full satisfaction of 
the mortgage-debt This agrorment was filed m Ur art undet s 44 of the Dekhan 
Agriculturists’ Belief Act (XVil of 1879) on ith Api;jl 1891. when it took effect as 
a dooree In execution of tnis decree the mortg igee spught to attach thaproperty 
mortgaged Dhondi having died in thb rgeantimc his sons objected to tho attach¬ 
ment on the ground that tho decree was fraudulent and oullusive But this 
objection was dUsillowed bj the Court, and the piopirty was attiohed Thereupon 
Dbondi’s sons filed a suit for redemption of the mortgage of 1888 Defendant 
' pleaded that tke mortgage was merged in the igroLmont of 1690 and that the 
plaintiffs had no right to redeem Held, that the agreement ^as not binding upon 
’ tho plaintiffs By the agreemc^ she right to rodeem the mortgage before its fixed 
period under the provisions of s 16A of the Dekban Agrioulturists’ Belief Act 
(XVII of 1679) oaased, and the right to the surplus profits m the bands of,th» 
mortgagee over and above tho mortgage-dobt was also lost, ifithont sn^ ooniiter- 
xailing advantage or benefit Suoh an Agreement by a Hindu father is &t binding 
on his sons m respect of ancestral property It amounts pro tanto to an 
alienation, by him, of tbe an'^estral estate without oonsideration. HiiSd, also that 
ae the agreement wae not binding upon the plaintiffBi^the decree,against thnir 
father ba^ upon the agreement wssVso not binding upen them. s 

ti, BALAJI MABTAND ••• ••• ••• ••• XXH 8S6 
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14. fotnt family—Family debt^Ltabihiy of family property—Manager^ Decree 
against a managet-<^Ezeculton sale-AAwtwn-pureltasei Wfaero family propertjr 
IS sold lu ezeoation of a decree, obtained agaffast a brother* as manager of a* joint 
t flindn family, for a family debt contracted by bia father and faixnself and 
a brother, the interest of all the momlgire of the familjT paseea to the auction* 
purohaser though they have not been joined as parties to the enit oi to the 
ezeoution proceedings. 

BHAMA ». OHUIDHU ... ... ... ... ... XXI 616 

16. Jotitl family — itanager—Debt co>HtaAed for family purposes—BtVtdmce 
reguired whete Ihetehaa been a aenee tf transactions—Decree—JSiotlgage-bond tn 
sattsfatHum of decree—Sanctum of mortqdtge by Court —Gteii Proeedw# Code (Act 
XIV of 188 i}, S iblA. AUhougb there 18 no prtbumption that moneys borrowed ^ 
by the managor of a llindu family are bortowed for famsly purposes, and a pluu- 
^ tiff set king to make the family property liable must prove that the loaim were 
contracted for the family, it is not incninbent on the plaintiff to show, in respect 
of each Item in a long series of borrowings, the particular purpose fur which it 
, was borrowed It will be sufficient L r bun to hbow toat the family w.u> inohronio 
need of money fn| the current outgoings of the Ismily life or its trade ntccssiiies, 
and that the moneys wire advanced on the n picboutation ot the manager that 
they were n< eded for such objiotb.. And if the fair inference to be drawn from 
all the riroumst vucos of the c ise li tve« no doubt tb it the money were borrowed 
for *f.<mily reafaons, the pjaintifl isiutillcd Jio succeed, although he is not able 
to indicate the patticulir purpose fui wbith eaih sum has been boriowod. Where 
mortgage bonds were pacMd fe r dcbt-> di^e on dicieib, and the execution of the bonds 
* ^which had been sanctioned bv the Lourl) and the amounts for which they were 
‘.passed were certified to the Court, and the Court recorded the adjustment without 
objection, ind tbo decrees by reason ot such certified and recorded adjustment 
be^me incapable of ixeculicii Utld tb^tsufboient bad been done bj the Court 
to satisfy the rcquircmi iits of s 2’^7A of thoCml Procedure Code (Act XIV * 
of 1883), allboiigli no formal eaqctinn had been recorded 

KlUBHNA BAllAVA NAIK n VabUDEV VBiA[\TBSH PaI ... XXI 808 

16, Marriage — Linqayeti—Marrvige between members of different tecU of Lingayets 
—tiuiden of pi oof of invalidity of marriage —Xoidence According tu thw 
Lingayet religion, as well as according to Hindu law, marri^gea between members 
of different sects of the Lingayets are not illeg si, and where it is alleged that such 
a marri ige IS invalid, the onus lies upon the persons making such allegation, of 

• proving tbut such marriage is prohibited by immemoiial custom. 

FAXIbcAUDAu GA>ai . . XXll 377 

s 

17 Marriage — Matruige of u mtrwi tn dtiubedtenee of ( out t's order — Doctrine of 
faotum valot—/ rewmption — Pasumption as to amijiUtun of maiiiage ct/tmonui 
—Ouaidtan gnd Wirds Act (VllI of lb90), s 24—Couif’s pouti to lar he otdn as 
to mairuige of mitlbi If there is sufficient < vidcnoe to prove ibi ptrformauec oi 
some of thpociemonips usually observed on the occasion of a marriage, a presump¬ 
tion IS always tu bodrvwii that they were duly completed until the toiitraiy is shown. 

A Hindu widow, who was appiunti d gu irdian of the person ot her minor daughter 
eight or nine jears old, married the mmor iii disobedience of the urdci of h Civil 
Court directing hei to ipake over the minor to her pitoinil unde for the purpose 
of getting her married. Held, that the pnriciple of factum valet applied Neither 
the di80bo4jenop of (he Gonrt’u efrder, nor the disregard ot the preferable claims 

* of the male relations, woulfi invalidate th« marriage Quesre—Wbt Iher the 
marriage of a minor eight or nine years old^an bo icgardcd as filling within the 
scope of s 34 of Act Vlll of 1890, especially when the mairiagcof a^mmoi female 
terminates Ahe power of the guardian of the person 7 

BAIDIWAUv MOTI^ABBON , .. XXII 609 

1$. Mamage—Bemarrtnge — Widow Bematttage Aet fXV of 1866), ss 2, 8 and 4— 

Hindu widow inheriting property from son—Widtw’S'iemamage—Center in which > 

remorriags is allowed—Forfeiture ot pibperty inherited from son. Under b. 3 of 
ibe Widow Remarritfgt fffet (XV ot 1«66), a Hindu widow belonging to a caste in 
Wbiotf remaiviage faastiecn always allowed who has inherited property from h^r 
son. forfeits by remarriage her intoipst in eueh property in favour of the next heir . 
of the son. . 

▼WHU 6. GOVIMDA ••• XXn SSI 

19, Marridbe of a girl mtheut kei father ’s rmtslnl—Suit by father to hats marriage 
ieeUwsd uowI—Footon yalafr-^AppheaMtlp of the doctrine to marriage. IJnder the 
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Hindu Lav—^oon«»«^j , 

Hindu Uw a dulj solemnisod narnage cannot bo oat Mide in the abnnoe of fraqid 
or (oroei on the ground that the lather did not. give hii consent to the marriage 
The texts relating to the oligibil ty of ^irnous who can claim the right of giving a 
girl in marriage, are directory and nc{t mandatory 

MDLOBAMD SUBBB V. BHUOBIA . .. XXn €li 


20 Mayukka—Widow—Wtdoti,’i powet to dispose of movsablss bequeathed to her 
by her husband Htld, thit a widow in Qujacat under the law of Sfaynkba had 
power to bequeath move ible property taken by h( r under the will of her hneband 
which give her express power of free disposition Oadadhar Bhat v. Chandra- 
bhaqabat distinguished Pet KAKADU, J —Tbt ms a threefold dittinotion between 
(^e moveable and immoveable property between title by her bequest and a title by 
inheritance, and t distinction between the Miyukha and Mitaksbara, which must 
be borne in mind before the rights of a widow in Qiiiaral, d timing under a will 
which g ive her «>xpres<. powers of free dibpositnn ovi r the residue of moveable 
propertv tre negatived solely on the iuth inly of the Full Bench deciMOn quoted 
ibivc If K wa Bai had made no dispisition herself, the moveable pioperty, in 
respect of which freedrm ot disposition bid btrn allowed her would h tve gone to 
the reversioner as hi r husband's heir 

MOTIDADL^DUBBAIv RATlDAIiMAHlPVTBAM . XXI 170 

21. Partition—Pat titum made undet a bouft li Ic miiiakt as to pt operfy subject to parti 
fton— BeparMion The parries to i pir^ition under t b<na fide Diislske mcluded 
in the division certain properly which did npt^ belong to the family, but was held 
in inottgig from a thud pi I sin who snbsiqjcntly brought a suit for redemption 
and recovered it from thepirty tiwhoui ii bid b'cn alloltid at the pirtition 
Held, that the pirty who hid lost his share was entitled to daim a repiirtition 
MABUTI V BsM4 ' XXI 888 

22^ Patfition—Suit far pirtitum — Exclusion—Burden of proof In a suit for 
partition of pint family pnpertv'tho defendints picidod that thr pliintiff’e 
branch of the fimily bad boon sepirated more than thirty vetrs ago The plaintiff 
proved tbit the ftmily property wis pint ind that he had a shave in it Held, 
that under iheciroumst inocs it liy on thi defendants ta prove pltintifi’s exdusion 
from the joint estate for luoie than twolvd years ind an exclusion known to the 
pl'aintifi 

JiVANBHATt ANIBBAT .. ... XXII 269 

• 

23 Rewrnonet —Inteteit of ttversiotur expectant on widow’s death does not pass cm 
insolvemy to Offlcial Asitgnei — Adoption—Adoption by widow relates buck to hsr 
husbind'i death—Suca won of a btothet ton deceased btothti’i estate—Substquent 
adojdion by deceased’s widow divests estate —C onditionnl vesting of estate wn hinr — 
Inheritance Bilvint iud Mihadov were hr there Mafaidev was adopted by hia 
oousin's widow ind ts idopted sjn hid saecLcded toproptrty He died childless 
in IR70 nr 1872 leaving bis widow Msthurabai as his heir His brotkor Balvant 
was next reversionary heir afior Mifhurnbu and m 1880 he (Balvant) beoame 
insolvent, and his estate vested in the Offi lil Assignee who sold to the plaintiff 
hiB interest in oerttaiti mortgiged propoity which had belonged tn Mahadev and 
was then in the possession of Mithurabai as his biir. Mathurabai died in 1886 
and after bet leatli the pliinliff sued to ndeom the property from the mortgage 
Ketd that a< the date of hi. insolvouoy, Mithurabai being then alive the interest 
of Bilvant as riversion iry heir in the said property was only a spes sueessstonts 
which could not vest in the Offioml Aasigiioe The plaintiff, thereforea took no 
interest in the property by hispurohane from the Official Assignee Atmarsm and 
Sakharam were two divided brothers Aim ir im died leaving hn. brother Sikharam 
and a daughter in-law Qangabu (the widow of bis predeceased son Qovind) him 
surviving On Atmaram's death, 8 tkharam inherited his property as bi« heir, but 
shortly afterwi^rds Sakharam gave his son Mahadev in adoption to Gangabai, who 
• duly adopted him as son to her deceased husband Govind Held, that Mahadev 
on his adoption became not only the son of Qovind, but also the grandson and 
heir of Atmaram Having b 06 n adopted w)th the assent of 8.ikharam, be aa the 
adopted grandson of Atmaram divi sted the estate in Atmaram’s property w)iiolt 
had vested in Sakharam Srfkharam by giving Mahadev in qdoption to Qangalmi 
while divesting Mahadev of the right to inherit as his heir invested him with the 
light to inherit Atmaram's estate For the pn poses of inhentanoe an adoption 
may be oonsiderad as relating baok to the death of the adoptive father divesting 
all estates which have dating the intermediate pened J^eoome veB|ed as it wen 
eonditionally in another ' 

BABD ANA JI V. BATNOn SBI8BNABAT 
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S4. ITndufided famtly—Ancetiral prnyerty — Self-aeoutred proptrty ,made aneeitnl 
by agreanunt —Opfralvm of such aqrrtnunt—Bffeu of vuch agreement on aeeumu- 
lattane and aceretton* of Oie prtiyetty • * * 

TBIBHOVANDAS MAMOALDaS » F YOBKE SMITH , . * . XXI 849 

88. Widow—AdoptV)n~Mottvi—Inquiry o»/o motioei tn making adoption trrdevant 
Jitdd by n Full Bench (HOBKIEO J diiH’nltng) that in the Bombay Presidency a 
widqw having the* power to adopt, end a religioui. benefit being caused to her 
deceased husband by the aaoption any oiseussion of her motives in making tfa* 
adoption is iirclevant * 

BAMCHANPBA BHAQAVAN V MULJl BAEABHAl ... YX f l 568* 

S6 JTidoto— Davghter —OuKom, Proof of- Extluitou t/ teomcK from succewum-^ 

Oohel Onni$iah—High Kjoiut—bitond anpenl InUrjirAiee tn iecond appeal with 
findmgt, of fact baaed onmtng viewa of law—LiiiitaUon IJatbibhiii, a GohU 
Girassia. died in or about 1H6& leaving i widow Motib i and a d inghter Baiba, tnd 
poesessed of certain luicis Mitibadud iii Ifis? lu 18d0 the plaintifis, who 
• were divided ooliaterals oi llalhibai, sued to rtcovir the Itnds alleging th lu tbe> 
succeeded tberetcaon the dtarh ul IJalbibii widows and dvughttih bung cxi.lnded 
from inherit ince icrording to thi lustom among the Gohel Girissias Tbt lowei 
Courts found tbil the iinds Wirt nevti III pliinriffb pt-hission tbit Motib i hUd 
them till Dtconiht'r l''S2 si no which time defend intb N s 1 ibid them in their 
onjo}ment as puicbisursdrom hit tbit tb« custom pioved i Wuded daughters 
but not widows, trniii iiibintiiiLC anfiihit the claim was within time, hiving 
been made witbin twilv ytiibofthc <lc tih of Muiibt On second ippt il to the • 

’ ^igb Court H Id (l) that tbt illi g d custom i xcludiug d lughtcrs was m t 

*• proved; (Si)thit tin ptamtifli should not have bi en allowed to shift tbcbisisoi 
then 1 1 urn from in ilJtgad custim which excluded both widows and diughteis to 
one winch only ixcludtd d lughurs, ( 3 ) thnt s utc limitation must be applied to the 
plaintiffs'claim is I hey 111 idi it and trnd tifiroveit, Motiba'b po issiouwas* 
adverse to thorn ind b iiig f tvuorcthin tyrcln yens birred the suit If tlu 
doctee appciltd agiinst is bis'd on wi mg mi vs of tin liw if cvidtiicc, or on i mis 
conccptiiu of iihi canons which tbi Piu} Ig uncil iiid (he ilighCoutthive defined 
as to how 1 sp c 1 il custom sh iild be pi And th< High ( ouit will intcifcre in 
second I pp al Btmdi v Linganqauili Bhagi tndns v linpnal bhuiJiojitav \* 
Ifttkjirw iiid fifi(Uts/n V Becic/iMiidti ri tind tc • 

DBhtI BANCHUODOXS ViraAIiDVS V BAWMiNsrHUBHAI klSAHHAl. \X1 lid 

*37 Wtdm •Funeral erf>rmes of ntdtm—Huihind s liIiiU ekaigeable nilh smh 
expend Under the Hindu liw thi e t ili it the hu'biiid is liibli for the fuutril 
expenses ocetho wiJ w , hir atudhm i mi ot bo^ h irg d with such txpi nsts 
BATaNCHXNUc Txvhebchand WIl 818 

38. Widow -MaiHUttaiut - Sipit te mimUninu and tendento—Fnvidy pmpetig 
too nn til to aUmit ef ollolmentof vpatalt mamtrnance, Wb> la the family iiicomt 
was too small to idiuit of tn allotmc nt to a widow of a Separate maiiitniiiiu., and 
there wis no family bousc but i small p riion of liiid which ^is the sito of a 
house lltld that the widow wIS not entitled to i sepirate maiuteiianoc, but 
might be illowcd if she so disiied to occupi during her lifetime a portion of the 
land, not exceeding one -third 

GOOAVARIBAI V. SAGo'nABAI ... ... ... XXII 62 

• 

39. Widnw-^Poweia cf ina,naqtyntnt—Leaw gianted by tfte wt^w fot long term of • 

years—Lease voxdible on the widow a death j>iA not ipso f icto void—Suit by hen ti 

teeaoer property fiomUsitiaixyeata afUt uutow'idialh—Lompensationfortenanta 
tmprovementa—Lying by — LinaUnd and tenant A Hindu widow adopted a son 
but reserved tc borself fcp: life tbe right of managing her hjsband’s property Tbe 
adopted son sold bis interest in the properti to the pliintifi In 11^5 the widow 
granted a lease nt the propelty to defendants lor fifiy nine ycusat a rent of 
Bs. 60 a year She died tbe following year (1886> ^The defendants continued 
m possession of the propertv under tbe 1 iseanl expended mom y *iii improve 
minta. In 1892 the piasntiff ts purchaser from the adopted son sued for pos 
eesBioa Held, that bjwas entitled to lecovcr and to hive the lease set aside but 
only on payment to tbe defendants of compensation foi tuc sum properly 
expended by them in improving the i&nd after tbe widow’s death Theliasi granted * 
by the widow ffankibai was not ipso facto void hut only voidable by the pliintiff 
on her death. It did not #eobsaariIy detcimine at hot death That being the 
legal poeitibn of the defendants, the plain iiR allowed the dc feodants to go on 
halving the property, and tbok no steps 1 1 warn the defendants until h% brought 
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K Ihu buit to recover poseea^ion BTs oonduot wai> each as to indoc* ft belief in tbe* 
mind of tke defendants that the Irase vfoold be treated as valid There was not 
merely a lying by. but a Ijiiig by undpr such oircumstanoee as to induce a belief 
that a voKlableJeaso would Ue treated an valid . 


that a voKlableJeaso would Ue treated an valid , 

DATTAJI SAKHABAM RaJADHIKSH V KaLba YlbSL Pababhu 
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Bondi— 

BtB of exohango —&iuf by holder and tndorsbe agatnat payee and tndorur — 

' Pretentment to aeeeptor—Local usage aa to gnesentnunt Usage of presentment at 

BniAwe —negotiable Instruments Act (XZ.VI of lH81),8a 70 71 Tli,eplaintiff as 

holdei and indorsee of a hundt drawu on one Haji Siirza sutd defendant as payee 
and iiidorsi i to rtcover Bs i 19d 4 0 on 4 hundt which bad been dishonoured by 
the acceptor It was fonud by the Court (1) th it the local usage it Bushire was 
toprcaenl the Aundt frr payment at the bank t'ld forthe loci ptor to call %t the 
bank itdue dtte lud effect settlemint, (2) thit Ifat hundt in question was pre¬ 
sented for payment to the aulhoriaed agiiit of the acceptor it the bd^^ik on the due 
date (8) that the said agent refubed payment and informtd the link that the 
acceptor would not pay the hundt It was trgued that pro eutmont at the bank 
was not good pn sentmt nt having regird toss 70 71 and 137 of the Negotiable 
Instruments Act (XXVl of 1881) Held that the lot il usage m ide the present, 
mont a good presentment ^ 

IMPERIAL BANK Oh PEBSlA C Fa FTaCKANl/KnUBCUAND \X1 

Hotband and Wife— 

1 . Divorce—tuitfot nuUtly of mamagc—Suit by mfe agatnat husband- Costa of 
unf* — Altmtmy — Maintenance—Suit oetmefi Mahomedana— Makomedan law The 
English law which makes the hubbaud in divorce proceeding liable primd facte to 
the wift’s cobte, (xcr pt whi u she is possessed cE buffidic 1 1 * bc p ii itc propert}, does 
not apply to divortb proceedings betwe n Mahomedii>s A wife sutihbi r busbind 
for disbolution of mariiagt (both pirtns bung Mahomedaus) on the ground of bis 
impotencv and malformation An intciloi utory ordir wts nude by thi Court 
ad] nrniiig the turther hearing of the suit fur one yeir, in older that the puties 
might resume cubabitatirfn f 1 that period Tne husband dtbind to eirry < ut the 
order of the Court and was anxious th it his w fe should live wilh him, she, how 
ever refused to do so and only paid noc ibionil visitx t > his house Thi suit was 
subbequeutl] dismissed with costs Tbo wif> appealed lud substqnoully applied 
for alimony until tbo disposal of tbo ippcal Held that having rigvrd to the 
oonduot of thi wife she was not entitled to alimc ny By Mahomedad law » 
husband’s duty to maintain his wife IS conditional upon faerobcditnie and he le 
not bonud to maintain her if she disobeys him by refusing to live with him or 
otherwise 
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* 3. Tiettitution of conjugal tighh — Defence—Plea of tmposatbiitty of sexual mter 
course —Legal defences to suit far reatitution—Judge nas no discretion to refuse 
deetce except when legal pin a proved A plea by a wife that ei xual intercourse 
with her le impoBublo owing t s her incurable disease or pbys cal malformation is 
not lu Itself a good defence to a euit by the husban^ for restitution of conjugal 
nghts A Judge has no discretion to refuse a decree fox restitution of tonjugal 
rights for other oaiueb than those ^h(ph in law justify a wife m refusing to 
return to live with her husband, and be oaniiut abstain from passing a decree 
in favonr of a plaintifl-spouee because be oonsiderb that it woidd not be for 
the benefit of either aide that the decree should be granted Dsdaji v 
Ruhnabai toUqwed Where, therefore, the Lower Appcllite Court found &at 
there was no cruelly, but that the suit was brought by tbe husband as a counter 
move to defeat the olaim of wife for separate maintenance and a oonsidnr- 
able time afteP she had ctamd to hve 10 his honae and beoanae on the 
last oeoasiou when she tetnmed to hve with him she lelt tbe bouse ’crying ' 
Held, that these oiroumslinoes were not sufficient lu law to^ustify thp Couth in 
lading tbe hueband's daim for restitution of oonjngal rightb 

POB 8 BOTABCDAII HanKKLAX. V BAI MANX * . XXI 

UMun— 

Xtum mUage-s Right of rnmnagment—Poi htten See PABUXHUPl. 
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lowiiie Tax Aofc— 

tl«ll886- , 

• * • * 

W. Sli 92. dgtnt of a eowpany not rt&tdent tto Indui—Liobtliti/ of The liMbility for 
income tax of the agent of a couipiny not ftsident in British India, but in receipt 
through snoh af,enl of moome th irgoable u^der the lacoxnc, Tax Act (II of 1886), 

IS personal, and b 22 aoob not m iPc: spob liability oonditional a{)bn bis having 
funds of the company in his handb 

PLTOKBTT V MABAT&N P4BAbHB4M TUIiliU ' XXII 339 

laharitaooA— * 

BonU)ny Act V of 1B96 s ^~Rotto&pKUv%ijffecl—Vtt*an—Vatnnbteamtngtheproperty e 
of widow and^dattghter-^Hnrs Su VaiAn ^ 

0nmdftUher a /nopetly—Sipat Ued gt nidain—J aiiUifn—belf acqutrea property, 

Detcent of—United sons, Bight if—Hindu I no bto HINDC LAW 9 
Hwdulaw —Bri»^»«>Mer —InteiiU of mu nonet upeetant on widows death does 
not pans on insolvency to Official A ingttee — idopfiun—Adept ton by wtaowi elates 
back to her husband s death—buecissvm f a biot ict to a decease I brothit s estate 
—hubsequenl adoption by decenna s utdiii dm sis estati—Lwuiittonal lestwgof 
estate in heir *&oe UlMDU LAW iJ « 

Htndu law — Widow — Diuqhtu—( ustom hoof of bv^lnston of women ft am me 
cession—Qohil Girasbias- llijh Ciutt—incond appeal — Inteifeience in second 
appeil with nndttun pf Jtrf bind on,wunq vuu rf tan — Limitation Set 
Hindu law 2(« • • 

Suersiston— Widow —Ilufow s cstaU —/frits after widow s death — Femai* heirs — t 

Widow of qotiaia sapinda—Slrulhati—Hindu law See HINDU LAW 10 

Ihsolienoy— 

1 Adiudic t*wti of ms tit>uy—i otuuttent piouedtuqi m two inulvenl tout ii tp 
India — Juiisdictton—Diicieiton of t mt to it/htch setond apilication fu adjudtea 
twn 01 de^ IS made—Act if ms riot my Dij^xititt fiom lumdietum uilh intent to 
delay cieditorsr—Julian Ini hit I Ulfbitt llaudilYic c 31) s 9 On the 
28rd April 189C A wss adjiulgi-d insolv vtundtr s 9 rf the lot un Ii srlvrnt Act 
(Btat 11 ami li Vu c 21) b> tbt Oodit frr tb( Bditf ot Insolvent Hibtorsat 
Bombiy at tht instaiic otrirtiiu end tors n sidont in Bumbis He subscqaenlly 
look out i rule tc annul tLi ordi i of -lUjud c iti ii n tbt>groi iid that at the date 
of tin Slid iidtr bi had alreidy (vis ou tlA. 9th Apiil 1S96/ been ad}udg<a an 
insolvent bv ihe Iner/lvency (oail it Mtdris Held discharging tbi rule that 
theprni Adjudi Uicuof the MuliasCodit did n l dtprisi tht. Comt it Bombay 
of Junsdutituu to adjudibitf him an iiisoheut^t tht insl incoof a Bombiy creditor 
Thelittof Cmrt however, was not bouud uudsi a Qlouiik amh older, but haa 
adibcrelK n t > r tasc it if hiviiig i gud to til tht ei tuinattnces of the cue it 
considered that adjudicition m B imbty would |)e uselobs Subsequently to the 
order of idfudionAion in B mibay ind whih it was still m tone the insolvent 
obtained his personal disohirgt in the lubolvent Court at Madribunder b 49 of the 
Indian Insolvent Act Held, that then licit g uolongtr my giouiid for apprehend 
ing that the proeeidings m the MiJiib Court would oe'dibcontiiiued the 
proceedings in the Geurt'il b mbiy h uid be btiyed leaving the Bembsy 
oreditois to take such steps m Madras as they might think proper It would 
not be just or cquiSible to allow the proceedings in both Courts to go on 
doncarrantly As the pioceedjngs in Maorib wire prior in time lud all the assets 
of the iilkolvent Were vesteci in the Ofhcial Absignee the rc the G inrt at Bombay 
ought to yield to the prior claim rf the pofiri at M iJras A debtor in Bombay 
summoned fais creditors to a meeting fixed ter the 28th Mirch 1896 He 
attended that meeting which was iujourned lo the dOtb Milroh and at the 
adjcmrnpd* meeting he^submit e>d a st element showing that ho had a sum of 
Bs 11,000 in cash ,111 his hmds Two of his credit s aske^ him to give 
inspection of bis Bombay books of accounts but ho refused to do so A further 
meeting was summoned toi the 6th April. OnJtne 31i,t March or let Apnl 
two of his Bombay creditors sewed him wim o summons *iii an action 
td debt On the 6th April be left Bombay lor Bellary taking the said sum of 
Bs dl,000,with hial ni order (as he admitted) to prevent the said two cr^i 
tors from atta^ing it The oreditorb attended the meeting of the 18th April, but 
it was dissolved when it was uisoodbred that V had left Bombay The booke were 
not produced Held, that under these circumstincea the Court was justified in 
eoDcludiDg th'Ui A had leftAhe jurisdiction of the Court with intent to defeat and 
dbtoy hid*onditors wtthiA the meanicg of s 9 of the Indian Insolvent Act 
m jUBABAWAt^tfSABHAPATHT MOODUAB • 
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lafOlY«noy— (eontmued.) • 

i. Indum huolmmt Aet (Slat 11 and 12 V%e.,e.2l), t W-^O*d0r far 0 »ammaiton ^ 
of vnlHfBiea v>lu.rt tdtlnBsaea ara defAndanls in a Aitt brought by wuelvent prior la * 
htt intolveney-^Praeliee—PtoceduBe Otie Bhagwaadu Harotumdas filed aaatt 
agaiubt the tbreo appiiiaatra Chunilal ^^haramdita, Dhaamdaa Dallabrain and 
Oboiial il Ithw uda^ pra) mg fof a declaration tha{ he wae their partner in a oertaiu 
baeinoBa etc Chumlal Dbaramd ii and Dharamdas Dollabram filed their written 
itatomcats, and affidavits of dooumenta wtre xnide and inspeotion given and toheii 
on either aide, oat OhoUlal lahwitda'i did not file uilher hie writterf atatemeot or 
his affidavit of d icameatBi On the StBth Xuly I897t the plaintiff Bhagwandas was 
adjadioated an insolvent, and on tbt 4th Septdtoiber, uhotalal Dharama^ and 
* DiUrundis DulUbram obtained iii order under s 870 of the Oivd Procedure Opde 
(ActitXlV of 1UH2), directing the 0&ci,tl Assignee to elect, on or befoi^e the 18tb 
September 1497, whether he wpnid proceed with the suit, and if so, to give security r 
tor costs On the 4th October* 1897, one BariUl Bamdas, a creditor of the insol 
vent ubi’aiiied tii ordc r fiom the Insolvent Court under s 36 of the Insolvent Act 
(S^at 11 and 12 Vic r 21) for the ezammition of Ohunilal Dharamdas, 

Dh iiamdab Dulltbrtin and Ohotalal Ishwardas with refetenoe to thi estate and 
effects of tbe said itisolveub and the 10th November 1897, was appointed for their 
azamin tt on On tbe s iid lOtb November tl|ey obtained a rule from /he Insolvent 
Court to s(t taidc the sud order for Ihcir examiuatioii, oi in the alternative to 
poutpont tbcir eximint ion until alter the ibove suit m which they wore defen 
daiits should be heard The rulo was subs quontlv disch ugod and the ezaimuatiou, 

^ was ordered to piociul Oii appeal Held thet Chumlal Dharamdas and* 

** Dharamdas Dullabram ought not to be prijuUiUd in Ihtir defence in the suit 
V brought against ahem by the iiisolvant by beings subjected to an examination until 
that case was he ird By filing I hen written statements and giving inspection of 
documents they had given all the information they could be required to give until 
the heating should tak place As to Ohotalal Ishwardas however, the order for 
exainuiatnu was ciuhnmd he nat haviiig filed any defence in the civil suit nor 
giViii iiisptcti m ' 

IN EC BHVa\y4NDAS NAROPAMDAB . * * XXII 447 

3 Jndixn Imdoial 4et ('itit II and 12 Vac c 21), t 66~^PurclMW*ot seheduied 
debta— Right of ptuch isit to be paid full amount of wchdebt — Transfer of Proparty 
Act (tVol 1842) as li5 infij9 An in«alvi.ut having hied his achedule in April 
1881 obtaiuid lam person al lischarg in Stpteinber 1681 and on tbi same dav judg 
me nt was enli red up ag ainst bun for the amount of his sobedalod debts undi r s 86 
of till liibolvint Act (Stat 11 and 12 Vic , o 21) The schedule coutained the 
names of ihirtetn orcditoia Tbe insolvtnt afterwards settled with four of Ihepa The 
remamingnuiL wh sc iggrt gate claims amoautedtoBs 1 180 7 0 sold the ir claims 
Oert am assuls bel inging c > the iiia >lvent> est at having subsequently comeento the 
bauds ot th< Offi lal Assignee the puichasers claimed to be paid the full amount of 
the schedule debts which h y had bought It appe ared that the debts in question 
well udbts incnriid >u r it am promMsoiy notes passed by tbe insolvent Tbe insol 
vent contended that under s 135 of the Transfer if Pci party Act (W of l883) the 
purchasir wtri only entithd ii th" amount which they had actually paid lor the 
debts tbt y b ad bmghta U Id that they waae entitled to be paid the lull amaunt of 
tbe bihtdul id dobis If th debts at the tima of p irobasp were to be regarded as 
debts in reap ct of praniissur) n-stos, s 13J of the Transfer ot Property Act applied 
and if tbe claim was nudei thi ludgmeIt entered up against the insolvent, then 
d (d) of h 183 applied * 

In BE BUNCHOD KHU8HAL ' ^ , XXI 67S 

tnaiiveney of one ptittnar—Veiling order-^'itfbieguent decree against inaolvent and 
attachment of ttu Arm property an sastcuhon—Claim by OffieuU Assignee to sat anda 
attnehmaat— Civil Procedure Code (A^l JCIVof 1882) ,8 278 st seq —Summons taken 
out in wrong name —Amendment of summons at hearing — Prartiee—Pi ocadure — 

'Act of insolvsncy-j-Juriidtction of Inidvent Court—Indian EmSenee Aot(l of 1872), 
a 44—Par/nerakip Bee PARTNERSHIP ' 

4i Jurtidtefton—Civil Procedure ^oie (Aet XtV of 1882), aa 844 to 860—Second 
CloM Suboidinitt Judge i Court invested by thek Local Ctovernment wUh inaidoatwy 
lurisdwtton—A debt of a icheduled creditor exceeding Ba 6 QOO Where a persqp 
arrested m execution of a dt oroe foe money by ffio Oourt of a Seoon^lasB Bulmcdinafie 
Ju^e* invested under s o60 of the Civil Pcooedure Code (Act Xlv ot 1883) with the 
powers conferred on District Courts by ss 844 to 3C9 makmi an application to the 
Subordinate Judge’s Court undir s 344, that Court has power to enteetain it and 
to make the declarations cefernd to in ns 844 to 859, and^he fact that a debt due 
to a aobednled creditor exceeds Bs 5,000doe8 not depnw iteif junsdustion • 
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IstolVt noy— (eoneluded. t 

Bt -Jurt^iettOH—Inwlvenep Court of Bombay, Jmtsdtet$on of-^Indum Ifuohent Act 
(8tat ll and l9*Fie (e 31), s b—Btyh Coutt Ohaiter, da 18 aitd 44—4^1 Fo/ 
1W2— Tra^ at Karaeht prtBeuUng pelU^n »«• Bombaii^-Rtlntion olf Insoloenl 
Q§urt to fftgh Court—AeO Ivmtimg furudiet'on of Hvfh ( ourt jurtsdtetton of 
itwAoeiU Court J 0 , a Europe^ Briti«h subject lesiding at Saraohi in Bird, 
{aiiad ID bUBiDeaatn 1895, and on 1 Ith Jhine of that year be filed fats petition in the 
Court for Relief of Ineolveut Debtore in Bombay ^tld that having regard 
to Act V of 1873 read with d 18 of the Letters Patent 1865 the Court bad no 
lunvdietion to entertain the petition s 5 of Stat 11 and 12 Vie . e 31 the 
Insolyent Court was given jurisdiction over residents aitbm thi jnri-dictiou of the 
Bupreme^Court of Bombay The jurisdiction of the Supn me Court eztondtd over 
all inhabitanJrS of the town and island if Bnmbiy and r vti Europe in British atjft 

S ts in any of the factories hnbject to or dcptiid^nt ni the Givernment of 
mhay The jurisdiction of the Insolvent Court is defined by the above section 
renamed nnsllLCted by the establishment if the High ( nnrt in the pi ice rf the 
Buprepie Court, except so far as it may be limited by cl 18 < f the Litters Pitent 
1865 A Europian British subject r<siding witiin tbi Presidency ot B<mba> 
though cutsidi^tbe town and nlaud ol Bombay niiy pctiticii the Insolvent Court 
of B imbay torweliof The powers and authoritub origin ally oUthi bnprtme Court 
and now of the High Court given by the lusilvmt Act form a bi inch of thi 
jurisdiction of the High Court infi arc then fire biilject to iny legislitive ristric 
tjpn of that jurisdicticn whether imprsed by the letters Pitent oi by mv subse 
quentenactmiQt Tfabpr werof tbe High'Couit iiid iiiy Judge of it to xcrcisi the 
jurisdiction of the Insclvcnr (ourt4'wliiUvcr the juri diitiui mty b ishcally 
^ limited by cl 18 of the Litiers Pi^nt, 1865, to the Picsidcniy 11 B< nibiy and 
cannot be exercised outeidi tbal Presidency or cutside any irea within it to which 
• it may by buhsiquenPenactment bo restricted Tbeefiictrfcl 44 of the Litters 
Patent 1865, wbioh mskes tfae provisions of ol 18 subj et to ilie Irgislalivi powers 
of the Governor Gmeral in Council miAt bi ^bat anv Ait of thi G vcriior Gineial 
in Council, still further limiting the jurisdiction f the High C urt iiid ixcluditg 
It from anv piece even Witliiif the Presidency must als i still further iiarri w the 
jurisdiction of the Insolvent Court for itberwisi the Judge cf the High Court 
presiding as Commissioner would be c u roising j irisdietion iii t pUr e wheru bis 

J urisdiction under ol 18 by virtue of wb ch iloiii he could ict as Commissioupr, 
lad bei n abolished Aot V of 1872 is such in Act 

IN BE JAUBb CUBRIB ... ' XXI 

• 

6 Offietal Assignee —Fasting oidet — Leaw—Ttiaieh Id ptopetly—Right <f Ofictal 
^ Assignee Jo accept on duclatm—Efftet of taking p wisum—Liabiltly fa tmt 
Tljc Gfiicial Assignee has the right to c led whi ther he will dcci pi or repudiate 
onerous jfig liaschtld) property beloi gmg fb tii pisolvi iit tiid as such V'^gting in 
the Official Assignee under the Indian Insi hint A t (St It 11 and 12 Vie e Ji) 
Except under exceptional circuinsi entis the ' ikiiig t f pissessnn of li isthold pro 
perty by i^c Official Asbignee is proc f of iKction on bis pert to tike the It ise A 
held certain prcifiises lu Bombiy from the plaintiff is a monthly liiiint it a rint 
of Bs 125, with liberty to either pirty to torminite the tcnincy on giving one 
month's notice On tbe9ih Apiil 1896 A wis idjuJicitid insf Jvcni ty theCrurt 
for the Beliol of Insolvent Debtors it Madras and on the*^ day tbeusuil vestirg 
order was made vesting hII his estate ti d eff ots in the difiiidanl is Official 
Assignee On the 20^h August 1 % the Sheriff who had tikcn prastssinn oi 
the premises in execution of a decree pissed igainst A, h mdtd e ler pe sstssion of 
them to,ti)ie agent of the defendant who remained in possession until tbi 30th 
September 1896, when be‘gave them up t 9 the plaintiff The plaintiff brought 
this suit igainst the defend lilt for the refit (Bs 750) due from 1st April 1896 to 
the SOih September 1896 Btld that the defendant wis h ibh {ly entering into 
posaetsion on the August 1896 the difcnd int had cleiUd to aiccpt the lease 
and bad thereby become assignee of it The acceptance d tid back to the vesting 
order, and the Official Assignee (the defendint) became liable f rfbn rent during 
the period that ho continued to be assignee h^^lptbililv ending when with the 
landlord's consent be surrendered the term * • 

ABDUL BAZAX V J G KBRNAN * XXII 

latomt— . ! * 

Dasndupat- Mm tgoge—Liability to account—Deetee on mortgage— Futther inteiest 
from date of suU to deere* ordered by the Com t— Dneretion of C cut i—Cttnl Ptocf 
isireCode {AetZJVoflb6i),s 209, SeeDAMDUlATl 
Dosadupai—Mortgage—Mortgage br/ Mahemedej^ to Btndu—Assignment of mortgaged 
Umd by ihortgagor to Htftdu assignee—Snbieguent suit by mmtgagee against assignee 
—AtHoUHt e/ mtereit allowed—Ludnkty of load. Bee Damdufat 9 • 
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, l>amdvpal—'Mortqag»rOngtnat wartaaqor a Hm4fi-‘U<frt9ag0 to a Mohomodamr -^. 
Svndu mortgagor'o mtertti Mtteqventjjf pureauoa bg a Xahomsdanr—$tM 

( Mahonudan puichaoer /or*r«dmptton-^ui« of damdupat haw lor applwoUo, * 

See DaUOUP&T It . * » 
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Inigatlon— 

ImgatumAetfBomOayAet Flt^f 1679), s iB-^RevmuoJuruduitton Apt (Xof IS16), 
a i (b)—‘Water raU)—Inc%defwe — La^ revenue—CatuA water—PwetUntton of the 
water—Opmton of the eonal officer —Otvtl Cow ts — Juri^dtetum Whare watar rate 
la levied under a 48 of the Itrigittion Act (Bombay Act Vll of 1879), the questaon 
M to the junadiotion of Oivil Oourtb m i soitlor the determination of the legahty 
or dthcrwiae of such levy, depends upon whether the incidence of the rate la 
antboriied by the provibiona c4 the aectiun Under it, the condition precedent to 
lav} ing the rate is not the fact asr ertained toy evidence whether the water in diapnte 
has percolated from the canal but ihe r pinion of the canal cfficer that it baa so 
percolated, he and not the Civil Court being made the judge of auoh percolation 
for the purpoaes of the Act Such water rate falls within the denomination of 
land revenue 
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ddopfton— Death of only eon leaving uidowi t*i lifetime of father—Subsequent death 
of father—Vesting of father s estate in son’s widows—Adoption tg son's senior 
widow without consent of junior w^w—DiwMing of estau—Hindu law Bee 

Hindu law ii 

Joint Family— 

AUenation of his share by a ei^areener —His position and rights after such alienatton 
-Position of purchaser—Subsequent d,,ath or birth of other copatcentrs—Effect an 
jXMifum of purchaser—Rights of ahenor—Hindu law Sec HINDU LAW 17 

Familg debt—Liability of family propeity — 'Manager—Decree against a manager— 
Execution sale—Auction purchaser — Hindu ,aw See HINDU LAW 14, 

Manager—Loan—Family purposes — Evidence—Debt contracted for family purposes— 
Evidenee required where there has been a senes of tiansactsone — Decree — Mortgage- 
bond «n eatufaction of deetee—Sanetim of mortgage by Court— Civil Procedure 
Code (Act iJVof 1862), a 967A—Hindu law Bee HINDU LAW IS. 

Jnviidiotion— 

1 Appeal—AdminutratioH suit—Suit filed m Second Class Subordinate Judgt ’ • Court 
—Decree in such a suit—Appeal from such deeteelo Dislnct Comt — Practice- 
Procedure—Bombay Civil Courts* Act f XIV of 1869) The pi untifi filed an adminia 
tration auitin the Couit of a Subordinate Judge of the Second Clasa, valuing the 
relief claimed at Be ISO The Subordinate Judge found that the property m suit 
waa worth over a 1 ikh of rupeea, that the liabilitit a < imo to B" S 729 and that 
the defendant waa inaahied to the est it in the aum of S') IS 199 He drew op a 
preliminary deoree directing (inter oAia) that the defendant abould pay thie 
am mnt into Court within twe weeks Against this order the defendant appealed 
to the District Court The District Judge returned the appeal for presentation to 
the High Court, ou the ground that the subject matter exceeded Bs 5,000 BM, 
reversing the order of the Distriet Judge, that the appeal lay to the Distnot Court. 

SHBT KATABJI HANOHEBJI V DINBHAJI UANOHBBJl .. XXII 968 

2. Bomba/y Oiml CiMrts’ Act (Bombay Act ZIV of 1869), s 32 as amended by Act X of 
1876, s IB and Act XV (ff 1680 s. S—Regulation JI of 1827, s dS-Suitgsgainst 
, officer of Oovsmmeni—Aets done by the defendant «n kis official eapaaty On the 
' death of the Talifkdar of Kerwada leaving a widow and minor Ain the llamlatdar 
of Amod, acting under the orden-o{,%e Collector of Broach entered the Talukdar’e 
faouao made an inventory of thi moveablee, took poaaession of the property of the 
daoeanad, and looked op some of the rooms Among the uoperty eeiaad (it wae 
ft^ed) waa certain property belonging to the widow ^eubrougbt tbie aitit 
agaiiM the Oolleotor and Mamlatdar, maiming damages for theae wrongfnl aeta, 

Ttak amt waa filed m tihe Court of the Subordinate Judge Held, that the aeta 
oompletned of wen done by thr detondanta in their ojDcial oapaeity and that under 
a. 82 of llie ^mhey Civil Oourte* Act (XIY of 18tt)) the SnhordineM Judge had 
BO Junadiotum to gntertein ^e amt * ' « 

WDUUAM AJiMW V. BaI mm DABXA|A .. XXZ ^ fM' 
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Jnvli^tioil— (eonttnu»A) 

8. Gatm dam— off-Cwxl PrM»iurt Code (Afit Zl7of 1882}, 

•« 111 PTMtic^Proeeaure—Costs of prep^tng’a desd—Stamp duty—Contract 
Xtt Dumber 1892. febe jdaintifl igrocd to sspply ttie deMndantu with maohmery 
lot tuic mill near Oalcutla The duleiidaKts being,unable to ^ay for it in 
Moordanoe with that agceeinent entOMd into a supplementar} agn.cun*nt with the 
phuntifFs on the lOth August 1694, wh^icby it w is arranged that the plaintiffe 
■hoold aooept eh^res in the defondantn oompany and d bentureb charged ou the 
property in satisf action of their olaiia The agreement proaidi d that the defendant 
company should forthwith execute an yidenAire of truat to fivonr of trustees to be 
named by the plaintiffb for the purpose of eecuring the said debentures such 
indenture to be prepared by the plamtiflb solicitors togitbei with the debentures 
at the expense ef the company and hbouU bo approved bj the company ssohe tors^ 

It traa lastly provided that thib agrei meiit sh aid bo tn ated as f irmmg p art of and 
supplemental to the agreement of December IH92 This agreement was s gned in 
Bombay by 3 MABSH tljli on behalf of the plaintifts The indentnio and d« benturt s 
were duly prepared by the pUintilfH and appu ved 1} the deft nd ants srlicitors in 
Bombay The plaintifis having paid in Bomt ay the bolicitors bill ct costs in 
' respect of the preparation of the indenture aud drb ntiirts niw suid to recover the 
amount from tlft defeudantb under the terms of the above igrecroent of 1891 
The defendants contended that the Cmrt had no ]uri dicti u u the gr und that 
they did not residi or citrv (n busiiKss in B mbay an 1 that no part ui tht cause 
of action arose dS Bimbi^ Ihey also illrgpd tb at the pi untifls had failed to carry 
out their part of ube fgncminl <f md contended that tho> were entitled iti 
this suit to claim dimages ngniist the plaiiitifis and tc setthimiH igiinsttfao 
jilaintiHs claim Held that Iht Gfiurt had juiisdi lion The igreement of 
• August 1891 was signed in B mbay by tbo piamtiifs igcul n Ihcir Lihalf and 
* therefore part of the cause f actini irnsc within tbo juri di ti n 1 iirther it 
appeared that it w as iiiti ndod that the payment 1 1 be m ade by tin {.1 aintiffs should 
be made m Bombay where both the pi am tiffs agint aiidsuli i^nsi sid d Htld • 
also, that the defendants sj^onld not bi p rmittrd m this uit linn damages 
against the plaiutifts f c (htir alhged failun'to earry rut thiir part f Ihi contract 
of 1892 Thridouuiiier cliim ci sitrff did not fall uiidii s 111 rflht Civil 
Prroedure Code (Act \IV of 1H82) as it wj-s not a claim f r an asi art aired sum of 
money and that be lug s > 1 hi y uid not claim as fright t haai it in\ atigated 
in this suit Nu was then aii> cquitalli gr uiid f ralmiynigth c uiiteraliim 
as it could nc t be d ubted th at there would bi /sin uic rabl del av in investigating 
it and there was n re ison wbv the plaiiitiHs shnull have t wiit so long for tbo 
, money ti yhich they were now legally entitled IhlJ also that tbr plainlilfs 
were cititlidtr luclad) in their claim th stamp duty paid rii the trust de d 
The agroeij^mt couUmplated that th defmdatflssh ildpay all tbr costs incidental 
to the execution of the deed. 

DOBRON AND BAUroW LlMiriD V THB BFNDAIj SX'INNTNU AND Wl AVINCi 
COMPANY, XXI 126 

4i Jurtsdselun of (^onsuln Counavei persons n t lesidiut utthtn a Hnltsh Piotec 
torate—Atdmg the waging of wot agntmt a ftundly poim—Afucn Orders tn 
Oounctl, 1689 1892 1893 — Uganda—Consular Comt Twr n<Aivis of a Oilman 
Pioteotorate were convicted* by tho f nglish Consular Court r f ( ganda of aiding 
and abetting tho Ring of Unyuro in waging var ag'inst tho King of Uganda and 
the Qaeen Empress under ss 48 and 90 of the Africa Order in Council of 1889 as 
supplemented by the order of Council of 1893 ind 1893 One of them was also 
oonvioted id slave dealing PeSl th at the b nglish ( nsul at Court had no juris 
diction, inasmuch as the act used even if subjuls of a Signatory Power, were not 
vestdent, and Ibetr offi uct.ti were not comftiitted within a British Pisteotrrate 
JTeJd, also that the alleged fact th it tho locus tn quo was in British military 
ooouDatioitogave no jurisdiotion to the Consular Court 

IMPBBAXBIX V JCMA'BIN FAKIB ^ XXII 64 

6. LstUrs Patent, lb6S cl 13—Sutf far land-Foreclosure sutt—lransferofPro 
perty Act (IV of 1882), s 85— Parties to suiV^racltee—Procedmt A suit • 
for foreelosure is not a suit for land withi the m aning o' at 12 of the 
Eett^ Patent 1965, wid the High ('ourt of Bombay on its ongiial aide has 
Jnnedifltion.to enterism suoh suits although the property m question is situ 
outside town and island of Bombay Jlolkarv DadabhaiC AsAburner followel 
In asuit for foreclosure by a puisnelnorigagee the prior morteageo shoull bomade 
a party to the amt under s 86 of tho Transfer of Property Act (IV of 1882) In a 
suit where a prior mortgagee was not a party, the Court at the hearing of the suit 
tlfct he should thibn be made a party *Mata Dmr Kaem Husatn followed 

BOBABJl 0UBBX!(JI13BTT V BATTONJI DOSbABBOY KABAMI e XRII 701 
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Invlldiotioii—f eorUtnued.) 

6. iforuy Unt toptMieoffleer—'UtMyUmt to hwit in kia offletal eapaoity-^unodw' 
iton of SHbordmaU Judge—Act XtVof ],8C9, « 33. The plaiDfeifl nad oontraoted to 
supply materialB riquisito tor a {fublia building The defendant wae the supernsor. 

Public Works Department, in charge 6f the work From time to time defendant 
borrowed money from the plaintiff, and ^infar oita^ four sums amounting to Bi. 886 
which he paid as wages to labourers working under him. It was not proved, how¬ 
ever, that he had borrowea the moneys as supervisor, and the defiendant did not 

f lead that he borronid them in his ofhoial capacity Hdd, that inasmuch as a 
'ublic Works supervisor has not usually authority to borrow money for the 
purpose of the work of which he may be in charge, or in any way to pledge the credit 
of Government, the men statement of the defendant when be borrowed the moneys 
tlt*t be wanted them to pay the labourers was not under theciroumstanoes enough 
to show that the defendant borrowed them in his c&oial ospacify, and that thff 
Bnbordinate Judge bad auihority to entertain the suit in respect of them. In 
claims arising out of contract the same tost must be applied to determine the 
question of juni-diotion as in those having their origin In tort, vte , was the loan 
contracted by the defendant in his rfhcial capacity > 

HaMMANT ANTABA V. BAJMAI. MANIKCHANB . . ... XXII 170 

7i Par titton—Property %n dt^ftent jurtsdicttona — 8utt for partial partttion—SuU 
for land — Letters Patent, 1866, tl IJ—Irac»tce— trocedute —Joint family— 

Onus of proof—Evidence of erparnte atquisttun The plaintiff sued for partition 
of certain property illeging it to be joint family property it oonsisUd of ahonse 
in Bombay and otriaiu ffilds at Vavla in the Tnana District, outside the jurisdio- 
tiou of the Court Tbo partus were ill rihidunt in Bombay Held, that as to the 
Vavla piopcrt} the Court had no jurisdiction, the plaintiff nol having obtained leave 
to sue under cl l‘i of the Lettois Patent, 1865, but that the suit might proceed as 
regards the prop! rty in Bom baj PunciMivn v Shtb C hunder followed As to 
t^e bouMi 111 Bonibaj, the first defendant alhged that it was his sdf acquired pro¬ 
perty , that he had purch iscd it in his own name in lR6d, out of bis private funds, 
that there wi rc no family funds, and th,it neither his l,itlier nor his bn thers (the 
latter of whom were then viry joung) were in a position to contrilute anything 
towards the purchase , that by his invitatnri his father iiid brother had lived with 
him 111 the house , that his fathei had du'fl then and that one tt his brothers had 
subsequently left the house and with his family had gone to reside elsewhere , that 
the plaintiff (tbo youugo t brothir of ffac first defendant) had continued to occupy 
a room in tbo house by tbi first dt fincanl't ptrmistion up to the date of suit The 
plaintiff, on the other band relied on the ticts that the house was purchased and 
used as a family nsid* nee while the father and sons were all living in union, that 
It was brought in the name of the eldest boti (defendint No 1), who wa(> then the 
manager of the family , that the father lived and died there , and that be himself 
(the plaintiff) and his family had continued to live there, even after he had 
separated in food from Lis brother (defendant No 1) Held, that the house was 
liable to partition No doubt tbe onu^ of proof was upon the plaintiff ' Tbo facts 
however, proved by him or admitted by tbe first defendant raised a strong piesump 
tion that tbe house was family propi rty and against it there was only the first 
defendant’s statement thittho house was bought with bis own money But 
there was nothing to show that he kept a piivate fund apart from the family funds 
He was the manager of the family and be kept no separate accounts 

BALABABC BHABKAHJI V BamCHANDBA BnABKABJI ... XXII BSS 

8. Partition —Voluafum of a luit for pai tition—Suite Vfiluation Act ( VII of 1887), 
s. 8 In a suit for partition of certain property, the value of the whole property 
sought to be divided was over Bs 5,000 riaintiff valued his share at Bs. SfiO, 
and paid Gourt-f les on this amount. This suit was filed in the Oourt of a Subor¬ 
dinate Judge of tbe First Olasa Held, that tbe value of the subjeot-natter of 
the suit could not be held to be more ^han Bs 360, so that the suit ought to have 
been filed in tb8 Court of the Second Class Subordinate Judge 
‘ MOTIBHAI V. HARIDAS ... ... ... ... ... XXU |816 

Bemedy as between joint owneri—Mamlatdar Sea MAMLATDAR 8 
tt Small Cause Court—Subseriptuma for building a temple—P.rson receroing sAcA 
eubeenptione—Trustee — Practice—Civil Procedure Code (Act J£lV of 1862), s. 80. 
Aaperson collecting and receiving subsoriptions for tbe purpose of building a temple, 
in pursuance of a resolution come to at a meeting of the community, holds them 
in the capacity of a trustee, and a suit m respeot thereof should be filed, under 
a. 80 of the Civil Procedure Code (Ac^. XIY of 1883), iff ft Subordinate judga’a 
Oourt and not in a Small Cause Oourt. 

MAHOKBDNATHDBBAXV. HCrSEIM ... ... ... XTTT fit 
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illltildlatlOll—fooNelture^J , • 

ID. ^itbonltnafi Jjidg*—Patel and ktdkarai of vdlage—Official ad—Impreement of 
butloeke bp patel*and ktiikami of btllage for tamof OovemmenttffUir-^ Suit for 
damage—Ad X 0 /1876— Act XIV. of 18&J,rs. 82, The^iatel and knlkaxtai of» 
village haviog impnaaed a pair of bullooka be\pnging to the plaintifi forUie use of 
an abkari inspector, the plaintiS aneiUibem for damagev in the Ooftrt of a Bub* 
ordinate Judge. The defendants pleaded/tnfar alia) that*the Sabordinate Judge 
•bad no juriediotiou to try the suit under the Bombay Bet'Snue Juriadiotion Act (X 
(d 1976 ). Held, ^hat the suit waa properly instituted'in the Court of the Sub* 
ordinate Judge, aa the defendants were au^ in their private capacity. It ia not 
blear tlfat the rules about impressinedt of carta found in Chapter I of Nairne'a 
Bevenue Hand-book actually order the gillago patol to impress carts against the 
owner's will: neither is it clear what officers aro,to bo supplied. There is nothins 
to •show that any law ever imposed this duty 011 a kulkarni, or that provision 
was made after the repeal of the Regulation of 1S18 aJ regards patels except for 
military bodies. 

^lX7DHO*11. XSHO ... ... ... ... ... ... JCXl 


11. The Bombay Revenue Juriadietion *lcf (Xof 1876), a. 11— Sait against Govern- 
menl — 1‘ractiec-^Proeedure—Appeal from an order of a Revenue of^er — PreHnta- 
tion of such nppAl. All that s. 11 of the Bombay Revenue Jurii-diuLion Act (X of 
1676) requires is that the appeal referred to there 'i shall be presented. When, 
^er^ore, the ouly appeal allowed by law against a uurtam order of the Collector 
lay»to the Commissioner, and such appeal Wiis presented : JTeld, that the plaintiS 
was not bound tc wait tit a reply bofoni filing his suit against Qovornment, 

ABAji Pabasrram V. The Sbcket\ky of Statu fob India ... XXII 

lUibt—. 

1. Xhoti Act fBombay AA 1 of 18G5)—A'/toft Settlement Act (Bombay del 1 of 1860), 
as. 16, 17, 21 and j3 (c) — Oxupancy tenant — Entries made by the Settlement officer 
in a farm headed aa issued under BombaS Act 1 0 / 1865 when Act I of 1880 was tn, 
force—Finality of the entry as to the liability of the tenant. At a lime when the 
Kboti Act (Bombay Act I* of i 8Q5) had boqn repealed and the Kbnti Settlement 
Act (Bombay A(t I of 1H80) bad come into operation, the Survey ollloer made, in 
a form which was headed as being issued Jindur Act I of 1865, entries of rent pay¬ 
able by the occupancy tenant to the khot with regard to some survey numbers oJE 
a fi'gnd amount of grain and with respect to one survey number as held rent-free 
instead of a fixed share of the gross annual produce of tho*land as directed in the 
second paragraph of cl. (c) oi s. 33 of the Khoti Settlement Act (Bombay Act 1 of 

. 1880) with 0 ut recording that the rent had been so fixed by agreement. Held that 

the«utries of the rent payable by the occupancy tonauts were duly made under 
s. 17 of ^^re Kboti Settlement Act (Borabii|r Act 1 of 1880) according to the 
ptov'sions of s. 33 so as to make them oouclusivc and final evidence of the tenant’s 
liability which it was not open to a Civil Court to question. 

BADAJI RaUHUNATH PHADKE V. BaL WN RAOHOJI DADVI... ... XXI 

2. Xhoti Act (Bombay Act 1 of 1880). ss. 9. 10,11, 12,16, 17, 18, 19, 20, 21, 22, 
29, SSiatul AO—Land Revenue Code (Bombay Act V of 1879), s. 108—Decision of 
Survey officer aa to tenure— Reversal or modification of the decimon by a competent 
Court. The doeision of a sSurvoy Oificor dotermiuing the tenure ou which a 
survey number is held is not final under tho Kboti Act (Bombay Act I of 1880), 
and it can be reversed«or modified by a competent Court. 


ANTAJI ZASHWATH V. ANTAJl MADHAV BHAVB ... ... ... XXI 

8 . XhoH Act (Bombay Act 1 of*1880), aa, 16,17^,16,20, 21,22 and 23 —Land Revenue 
Code (Bombay Act V of 1879), ss. 108 and J.10—Privileged occupant—Dharekari— 
Entry by Survey officer— Conclusive and final evidence—Entry apecifymg the 
amount atgf nature of rent. Uudei the Kboti Aot (Bombay Act I*of 1880), it is 
only au entry of the* Survey ofidoet spooifying the nature and amount of rent 
payable to the khot bgr a privileged oooupant according to the proiisions of s. 38 
m a record made under s. 17, that is declared ti^e final and oonolusive evidence. 
An entry of a Survey officer specifying that an oocBpIlnt'. who was found to be not a 
or privileged oooupant, shoilld pay assessmeuc and local Aina ocss only 
for tibe lands in liimpAsession is not oonolusive and final evidence under the 
Act, 21 declaring suifii dedsion binding only on the parties until revenged 
or m odj’fla 6 by a final deoree of a competent Court. ^ 

EBIBEmaJI NABA 6 DIVA j^ABANDlKAB V. KBISHNAJI HABATAN JOSHl... XXI 
A Khali Sdfimmt Ad (Bombay Ad I of 1830)—Surtwp regiater—Defendanta entered 
by Survei authoritmaa^eeupaney tenantc—Suit by plaintiffs for reversed of Survey 
offktr’c deeiston tdtd for didaratun that defendant were ordmary tenanti— 
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i Dfouion 0 / Rurvey ofieti» ob to tenuro not /tnat^^Khat hMing ^u»a Umi A 
Banrey officer under the Khoti Settlement Aot (Bombay Aot 1 of 1880) luting, 
determined and entered in the aoTvey roguter tliat the defendants'beld the unde 
in enit as ooonpancy tenants the plaijilifis, who were the khots of the village, 
objected to tUo deoieion and brought a,eait for its rovetsdl and to obtain a deela* 
muon that the) Aida were hidd by them on thc^haca tenure, and that the defen¬ 
dants wero ordiiiirj tenants thereof Toe Judge dumias^ the amt in appeal, 
holding that the survey ed^v ww conducive proof of the tenant's liability, and 
that It gave no osune of totim tu the pUmtiSs Hald reversing the deotee, that 
the deoision of the Survey o&oor as to teauro is not final, and that a suit like the 
present will lie A kh it of is illage c in hold dbara 1 inds 
• GOPAIi SdOAbHIV PkLLAAK V NAUlSSHWtB SITAHAM PH4NStliKAB XXI 606 
5 iix>l%SilUemnl Act (Bombay Act I of WSQ) n 16 17 20 J1 22 and 33—Land 
Bewniie Vode (Ji<»nbat/Aet,Vofim9) ss 109 110,120 119 15b 203, 211 and* 

212 —Deternunatton by tho ttuivry tffloer of itie iMbiUty of the de/mdani to khot— 

Entty tn thi wtlleMenl fepistu as ocoupaney tentnt—Bevuton of the retard by the 
Collector—Potoer of alUialion—lieetnon as to the terd payable not final anieon 
dusive evidence—Diffit ente betnten dedarwq an entry to&a flml and conclusive 
omdenet and a de*‘%i%on to be final—Apieolltes fioma deetston lei May 1885, 
under s 8J of the Khoti battlement Act (Bombay Act I of 1880)* the Survey 
oflicor doKriuiiioi the liability of the defendant to pay to the khot as rent for 
his laud the surioy assessment and the local fund cii-s and this was entered m 
the record mido under s 17 of the Aot notwithstmding thit in the settlement 
register the defendant was mtorud as an occtfpincy tenant* In April 1889 the 
ColJeotor, on the ipplic it ion ot the pliinti'l rcilltied the formei record, which as 
A revised showed that the defendiiit was liablclto pay one third of the ptodnee of 
his liod as lint to tho khc t A qn stion basing arisen as to the Kgality of the 
revised entry li> the Coll ctor UM thit tho teiisi d i iiir) iiS the record was duly 
made b> the Collector undei s 17 of the Khoti Settlement Aot (Bombay Act I of 
1880) and Wis cmclusiic and filial ev 4 dcnct*of tho liability established by it It 
IS IK t open to i Civil Court to inquire into the legality or ^th< rwiso ot the reasons 
which in ty have led t) the dereiminitimi cf the amount of rent payable The 
Khoti Scltlemtiit Act (Bombiy Act 1 of 1880) doss not mike the deolsiin of rent 
final In s 17 it only mikes thi entry wjiioh is the result of the decision, finil 
aodLconclustvc evidence LTudoi s dJ iii ippo il lit from a decision and tho 
dooibiou can be reviR d under b 211 of the Lind Revenuo Code (Bombay Aot V 
of 1879) by the luthoritiol therein msi^tioncd 

aOPAli BAMCBANDBA NAIK tl DASHBAin%Hl<T XXT 244 

6. Khali SetOtvient Act (Bombay Act 1 of 1880) sa 20 and il—Ptidence ACt (I of ' 
1672) 8 ^b—Dtemonof a batvey ojjicar ns to tenure—Btndmgeffectof the deaeum 
—Burden of proof bectiou 20 of the Khoti Settlement Act (Bombay Lot I of 
1880) throws upon the Survey oiheer the duty of inicstigating and determining 
disputes a to any mitler which he is Lound to rccc rd The tenure upon which 
any particular suivcy number is held is one of uoh matters v^hich he has to 
detbruitno botwoen thi khot lud its bolder Bis decision is, under s 21 of the Aot 
binding upon the p irlii s allootod tbertbj unt 1 reversed or modified by a final 
deoreo of a competent Court The burdc ii of proof in such case lies upon the party 
seeking to vai} the decision btitoments of facts made by a Settlement officer m 
the column of romarks m the dharepatrik but not bis icmirks for tho same even 
though the} miy ooiihist of statements cf oolliteral fu.ts which it was no part of 
his dutv to inquiro into are rdmissible iii cvidcma,as being entries in a publio 
« record st iting facts and mido li i public senant in t)io discharge of taii0official 
duty within tho mciiiing of s i5 • f tUc Kvidonoe Act (1 of 1872) 

MADHANBAO ArPATI bAlHb V PIOMK XXI 386 

*Shoti Aot — ^ • 

1 of 1880 (Bombaj)— *■ ^ 

4 t 17,20 21 and il Entiy %h the Siillement officti sfetardnoteonelustve An entry 
t by a Suiviy ofibcci that m occAffclfcy tenant holds tbi land lent free u not an 
entr> under s l7'uf tho Khoti Act (Diinbay A 4 1 of IbbO) and not boiug final it 
eanundrs 21 be icvcrstd or uiodifiid by i decree of aOijiI Oouct JBalcgi 
Hayhunath v Bil bm U rqhofi distinguished • %, * 

VirUALATMAliAM 1 YUiA , XXII 95 

«liUkd Acquisition Acts- • 

X of 1870 and I of 1894— «, 

^mardo^co njNifuafton—Pawnctif if etmpenaation avardltfi how enforced—’Hgipeal 
from art ordfr trreffulony made—PtoelKe—Procedure. The fiaiyd Aoqoittuoo 

a A A. 
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tend AoqalBition kcit-^feonttnued ) 

Z o( J07O fnd I of JLBg4— Teonftntted > ^ 

Act (X of 1B70) d(8 uot piovidlu for &r oontitynpl ite an awatd for oompetMation 
batog enforoed against the.Oollobtdr by (‘xpraliuu* proo fidiugs and there is no 
general law wbioh enables a OiTil Court to enforce laohgbt btutory liability when 
imposed upon a Oolleotor or othor c ivtl officer by meanb of exec ntion*pcoooeding8 
without a suit The ordinary mode cl enforcing su b in obi g iti >n is by suit unless 
the Legislature when it creates the obligiti >u pccseril)est''tuch other means of en 
foromg It On the IBth February ] 894 under the L in I Acqumi ti m Act (X of 1870) 
an Bwafd of oompensition t > tho clii(nint*for liiid icqnind undei that Act w is 
made by tho Asbistant Judgi of Thin i 11 1 he bubsoqueniiy inidc an order direct 
ing the Oollectoi t) pay the amlunt with interest andosts without however 
fixing a date for payment On the l^t Hiruh 18.H Ih icw Lind Acquibition Acif 
(I df 1894) came into force On th 2C h rclumry IHJh the r laimant tpplicd to 
enforoe payment ot the im nut iwardel and the then Assirlant Judgi 
(Mr Knight) le affirmed thoproviou orier luddirected the Colicctoi to pay it on 
or before the doth M 1 } 1896 Nopiyuint however wasmidc indtbemitter 
came before the new Judg (Mr FiiaMiuree) t riinil order Hi hold that 

* neither nnder Act X of 1870 uoi the nc w Act I of 18 U h 1 1 lit ins powci to mforoe 
pavminl agamst*lho C Ikotii lud he theuf re di mibsed tho ilnmint s appli 
cation On ippe il to tbi High Oourt the lusttor w is re foi re 11 > u Full Bi nch 
Held th It the Act X f 1870 picsctibcd no mode if i mipolling p lymi iit by tho 
Ookector of compensition iwirdod uiidt/ its pr visniis but left the person 
mteutUdto i ban to enforce such paywent Ihc pucoediiit, uii kr thit Act weie, 
therefore itin^iid when the luiid wxs inide That being so there wcri no 

• »pro(ecdmgb pending iii tho c isc wbc*n tbo new Act 1 ot 1894 i inie into force 

• Claused of s d f thit ^rt tbircfrre didnotipply iiudu fiiithir steps could be 

* taicon uiukr thii Act *J ct B4NA11I J —The District Judge’^ order appealed 

from wIS luiproptrh made The 4ssisl yit Judg bil juiisdictun ti mik the 
previous oidcr iiid eveii if ibcir oider wis ti lUpiopcrly uiide it euuld njt hi set 
aside in tbo way it was dr qo by J be Distru t J udge is if in appeal lay to him from 
Buohcrdir That idir b wcvci i i w hrld wis wrong iiid thi iriegal iiity of 
the District JucTgc rdri thus ltd t i fiilur cf justi i itid fell under s ^78 of 
the Civil lhoLcdureC(dc(Act\lVof I8Sd)7 (^aae —Wbetberan iw ird made under 
the prov bions oi Act! f Ifa 14 cm be enfoned igiiust the Collector by ixeou* 
tion prooecdiiigs 

NILKANTHGANISHNAIKV IHI COJL.L1CT0RO1- IHANA XXII L__ 

l^d ReYei(,ue Code- 

* Act V^f 1879 (Bombay)—, 

s, 8, ds (16)s*(i7) ss 71 79 8 j 86 ana 87 beahmukJu vatan — Altemtedland — 

Begtu red ouupant- buperior holder In 189J Vithalrio a deshmukhi vatandar 
died leivit gfive sons tour by cut wife f whim liamaliao was the eldest and 
one son Bbsvinr^o by auotbir wife Kimilrao and Bhiviiiiau (iili cl timed 
to bo the ddcbl stn of Yithaliao Cn thu Iblh June 189<i the Collector (1 Satai i 
in piocccdings under s 71oftbeLiud Keveiiue Code (Bombay Act V of lb79) 
ordered leamalrar s name to be registirod m tbo revenue bccksitn place of Vithi 
Irao s Prior to this however tbo pliintiif iiid other ton nits pud Bhivanrio 
rents for 189J 94 Ivamihao then ipplitd 1< i lud obtiinid fiom the Colkitor iii 
order under s 8G oltbx Cede, retidenug him assistinee lu recovering ihese routs 
The plaiutifi in August 1891 brought thib suit to rchirain Kimiliic from 
reooveiiiigAbe rents ind ti ivi id the uidorlor assibtsiici Ihc bubordin ite Judge 
granted the inyunotioi buttlu District Judge reversed Ihit dcciaitn ind diunissed 
the suit on the ground thit h im tlcai w if the rcgistned cccupantolthc luid inJ 
that the order for absistince wis valid lud that plyiiuiil of rcntvto Bhivunrao 
did not dissbaigc the teuanls Onappeil to tho High Couit Held it versing 
the decree of the Disttidl Judge and it storing that i f tho buboid natc Judge that 
the lands in quebtioif bung ilicnited laud s 71 of the Lind Hcvutiue Code 
(Bombay Act Vof 18/9) did 1 ot ipply ind Kamal'injwas t ir/gialind c ecu pant , 

ondei the C de IhclaiiJb tab td u,\itb ilrar b^t itii t hib fivo nudividcii 
sons utikbb I C.U Umij^ ptiuieg niturc cxi ted in tbi iiimlv iiid puyiiuiit by 
the plaintiff I Bhivc^irio acolmdlord w< i valid discbaigc 

SAMBBUU ^Ai'tlxRSOVlIHALaAODliSHMUKH X\il^ 794 

'w. 69 67i l&Ovid 15d Sole of arrum of aiae-tminf—LonfinnHion cfiale bp Col 
Isefor- Foifetturt*^Deilatuttc% oj fufeilvn— bdo not tt t aLd alth vgh no ditla 
rdtvmofjvt/eildre As^d*of a holding for default of piymeutof isscbbmoutis 
not inydRd althou^piior toiho f>ale ther has been no declaration of forfoituro 
by the OoUsotor. Toe deolantion w not so essentially a necessary prelilninary of 
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’ JUit V of 1879 (Bomtoy)—rooRftniMd ) ^ » 

» sale th»t without It the sale is fhegaL ahd utvalid The fact that a sale baa 
taken place u prtmd /oete^videnee that forfeiture had been deolared. 

OANPATI V. a&VOABAU .... • ... * ... XXI 191 

ae. 67 and 153. * Oof»truet%on—Laniard Unant-^Mulgtnt Uaatr—Fortntm 

not foUouftd by aal$ See t^MOIiOBD AND TENANT 6. 
a. 189. Ctotf Procedure Goderdet XIV of 1882), as 344, 294 —iloitgbge mth peeaea- 
aton—Default by mortgagee %n payment of^aaaeaament—Sale for aneara of raventia-^ 
OertiHedp/wrchaana—Purchau for mmtqagee—^Purehavtra or nuntgagee truateea for 
* mortgagor—8mt by mortgagor for redemp(um — Execution—Sale in executim— 

Pgrchau by judgment-creditor without leave of Court—Remedy of fudfment-debtor. 

In i872, the pUmtiSs’ father mortgaged throe plots of land (BTos W8,904 and S06) 
to the first defendant with 'possession ^ In 1880 and 1881 the first defendant 
having made default in paying the assessment, plots Nos SOS and 806 were sold by 
the ]^vonoe authorities and were bought reipeotively by defendants Nos. 9 
and 3 In the latter year (1681), plot No. 304 wts sold in ozeoution’of a 
money<decroe obtained by the mortgagee (defend tnt No 1) against the mortgagor 
and was purohased by his (the first defendant’s) undivided brothe^ without leave 
of the Court In 1892, tho plaintifis (heirs of the mortgagor) brought this smt 
' against defendants Nos 1, I and 3 to redeem the said three plots of land 
from the mortgage of 1872 Dt fondant No 1 pleaded that he had inherited plot 
No. 304 from his brother, who had beioiao the owner of plet No 304 by his put?* 
chase at the execution sale in 1881 Uc dis^aimed all interest in'plots Njb 809 
and SOS Defendants Nos 2 and 3 answered that they had become absolute owners 
by the purchase at the revenue sales At to these latter, it was alleged that ' ’ 
defendants Nos 2 and S wero in possbssion of the ssid two plots for the first , 
defendant Defendants Nos 2 and 3 contended that by e 182 of the Land Revenue 
Code (Bomhiy Act V of 1879), the plaintiff* were preoluded from raising this point 
lild, that though s 182 forbade thd Court to entertain i suit against defendants 
Nos 2 and 3 on tho ground that they ^d bought tho livqd lor defendant No. 1, 

It did not debar it from entertaining a suit against them on the ground that sub- 
scqueutly to the sale they were holding ov beh slf of defendant No 1, or against 
defendant No 1 on the ground thit ho wUs himself rosily in possession through 
defendants Nos 2 and 3 as his agents or tenants The same principle of equity 
which would miko defend snt No 1 a trustee for the moitgagors if be had bought 
lu his own name, would make defendants Nos. 2 and 3 trustees for them if subiw- 
quently to the sale they bold tho land on behalf of defendant ^o 1 and would also 
rnalea defendant No. 1 himself atiusteoii subsoqueiiUy to the sale the property 
came into his possession a<< beneficially entitled thereto owing to an ^reemodt 
between him and the certified puribascrs Where a ]udgment>creditor<wiihout 
leave of the Court buys the property of his judgment debtor at a Court sale, the 
remedy of the latter is by application under s 294 of the Civil Procedure Code 
(Act XIV of 1862) and not by separate suit. , • 

QBNU «• BAKHAbAM . . . . ... ... XXII 3' 

Landlord and Tenant— 

Buildings and improvevienta of tenant—Compenialion foniuch inyjrovemrnts — Exe¬ 
cutor-Lease—Power ofexuMor tolease —Acguiescenes mlease granted by executor 
—Estoppet 8ee£XBCUTOB3 , 

X. Co-sharers— Jaghir—Notice to tenant to pay full assessment—Manager acting with 
the consent of eo-sharers — Pa* ties—Suit against tenqnt by manager (done in hta 
own name—Jotrtdei of aU co chartri ndtessai% — Practice — ^ocedure. Aco^sharet 
who IS manager cannot, even with the consent of his oo sharers, msintam a suit 
by himself and id his own name to eject a tenant who has failed to comply with a 
notice calling on him to pay enhanced rent , • 

BAIiKBIBBNA S^KHABAU V. MOBO XBISHNA DABROLKAB ,.. ... XXI 164 

Eieciment—Parties to suit— Right afMtvm—DtfvndanU Uoe EJBCTMBNT 1. 

V Inamdar—Notice of relingunH^ent of land by tenant—Valid notice—Land 
Revenue Code (Bombay Act V of 1879j, s. 74—Tenant must give vacant poueaeum— 
Remedy of landlord when vacant po*se8sion not given—Dafkapea. On the 20th 
March 1893, the defendants, who held seven fields as tenants^if the plaintiff, the 
itvundar of the village of Eaaen, gave him notio<\of tchnquiebmeut of six of them. 

The notice staled that these biz fields were no longer in their possessioq, and that 
they would uot be responsible for the assessment The plaintiff notwithstanding 
brought this suit to rsoovet the assessntenl fur the yearlm)^94. ThdSubqi^aM 
Judge held that the defendants ooutinned t > he tenants of the ^elda in qiMtimi 
ud were liBble to tiia assessment on the ground that the notice of isUn^uuiiBieat 
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did not purport to give TMaut posBouion to the plaintiff. He thereupon pehsed a 
daoiee for tho plaftitifl. On appeal tne Dittrut Jfiftige reveraed the deorae, holding 
that the notice was a conditional relinquishment which terminated thq tenancy. 

On appeal to the High Oou A. Held (confirming the decree of the Lpwet Appellate 
Court) that the defendants were not Aiable to the assessment Section 74 of the 
Bombay LandBevcnue Code (Bombay Adt V of 1879) bn^'dpolarcs tbe customary 
'oomtnon law on the subject of relinquishment of teuancj^f* A notice of relinquish¬ 
ment le not invuid beoanse it does not purport to give and does not in fact give 
vacant possession to tbe inamdar Thp result is the same whether the fact that the 
posaesston is not vacant appears on the ' ire of the notice or is ihnwn otherwise A 
tenant-giving np^emised land to his 1 indlord is bound to give him vacant posses- ' 

Sion. The result however of his not doing so is nut tj continue the tenancy, bq^ 
tohreate a claim for damages on the part of the landlord The tenant is liable m 
damages to the extent of the loss of tent which the landlord snstams durmg the 
actual penod for which he IS kept out of possission and expenses bn is put to in 
recoveneg possession of the land 

BALXABAMaiRI BAMCHANDUAOIBI INAHDAB v VASUOBV MORBSHVAB 

MCPHADXAB J. XXII 848 

Inamdar—Permanent tenant—Notice to pay enhanced tent ot quti the land—Dental 
of landlord'a nght to enhance tent-^Suit to recover enhanced rent — Limitation- * 

Idyitiatitm del fZV of 1877), a 2S See LiUITATION 1 

• * * 

8. Lease—Leatee*a covenant not to alienate—Alunaiton contrary to terms of lease — 

Absence of any clause as to te enity—K^eclment — Fotfeiluie A clause in a lease 
*• whereby tbe lessee covenanted not ti> slieiiaU, miaconipanu d by any clause for 
re entry upon breach q/the covenant, Atlci to k a covinant inertl> and not a 
condition, and a suit for ejectment, brought by the lessoi was dismissed 
Narayan v Alt Satba followed . 

MADABSAHBB V. Bannabam a Oujranshah* .. xxr 196 


4, Lease — Stub-lease—Ejecltnentof tenant—onlton cf sub tenant—No pnvxty of 
contiaUbetueeilt landlord and sub Unant—Notice to quit—Land Heveuue Code 
(Bmnbay Act V of 1879/ s B4 A sub 1e{se diffirs from in assiguminl of lease in 
that it (reates no privity of contract betwci n the sub tc nant «nd the I indlord The 
landlord has to deal with bis lessee arid not with tbo sub tenints of the latter 
A landlord putting an end bv proper notice, ^n the ton nicy of hib trnaut Iheioby 
determines the t state of (he under-tenant of the 1 itter 

TIMMAPPA KUPPATA*b RAMA VENKANNA NAIK XXl Sll 


5. Lease—Tenant ovethotdtnq on expttatum ^ lease—Natute of holdinq—Tenant 

by - ifferHnce — Adteise possession — Limitation — Limitation Act (XV of 1877), 
eeh 11, art 189 Semble —Under art 189, sch 11 nf .he Limitation Act (XV of 
1677) time begins to run against a landlord when the period of a fixed Kase expir-s, 
when there fs no evidence from which a fresh tenancy ran be infcried, and not at 
some indeterminate date after that period. Wbeie a tenant holds over after the 
expiration of his lease without further agreement, such bolding over, though 
by English law styled a tenancy by suficranei, is wrongful* Slight tvidence, 
however, will suffice to ohin^e bis position into that of a toimnt at will 
XABTBBPPA BADDl V. BHESHSPPA . XXII 698 

6. Mulqeni lease—Forfeit use not fdlawed by sale—Land Revenue Code (Bombay Act 
Vof 1879)i ss 57 and IbS—CoAstfUction A declaration of forfeituie, under b 158 
of tbe Land Revenue Code (Bbmbaj Ast V of 1879), of the interests of a li ssee hold¬ 
ing under a permanent leano, not followed by a sale, but by an order transferring 
possession of the bolding to the lessor under s 57, hab not the effpet of defeating 

prior inouBobrances created by the lessee in favour of third persons * 

KABAYAB BBBSHaiBI*PAI V. PABSHOTAM BHESBGIBI .. ^ ... XXll 389 

7, Possessory emt by landlord — Lease—Tenant emis^ow *hai lease detet mined by 

■ale. In a posHessory suit before a Mamlatdar, though it is not qopapetent to a • 
tenant to deny his landlord’s title at the date of bis lease, it is open to him to show 
ttial^t has smee det^prAned, e g,, by a sale to him by the landlord, in which qase 
the ftoant Bo longer fiolds under a title derived from the landlord. • 

YBDC V. NHSANTB ... • ... ... ... ... XXIP 498 

8, Yearly unoncy—Notiee to gwt—Nottee to make a freak agreement with the land¬ 
lord or feyptsf At the end df the year — Sufficyint notice. On the S8th September 
1891, tb^laintiff gave delei^ants, who held liis land as annual tenants, a notice 
in the following tdbs“ Therefore, within two days from tbe recent of thia 
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notioe, meet ae, inoroaae the Mnt end give as a legal writing, or in dafanlt, on th« 

Slat Mart b 1893, we ahall keep prebont two good men and take fall poaaeaaion of 
the aud land with all treea eto , ^on that day, and no contention of youra in that 
matter will avai\, and if you ramo a o< itontion we ahall IkaTerecourae to a tegnlat , 
aait to obtain poaaeaaion, and you will be reapoasible, eto ” Held, that the notiee 
waa a good and valid notiSe to terminate the tenancy f 

KiKABHai aANDABHAl V, iTALU aHEIiA . ... XXII Ml 

tnttera Patent— 

1869, cl 12 SwtfmUind—ForKlosun suii—Transfer of Property (17 of 1B9I3), 

' a 86—Per/ws to mtl — PraUvse — Procedture-^Jurrrdietvm A amt fa| forealoaute la 

noba auit tor land within the meaning of cl 12 of the Letlcra PateniV 1865, and the 
High Court of Bomba} on ite onginal aide haa janadiction to entertain suih auits, 
although the property in question is auaalo outaiaide the town and island of 
Bombay Holhar v Dadabhai C AeJibumer followed 

SOBABJI OUBSKTI Sett V BATTONJI DOSSABHOI KARANI XXII 701 

M and 26 Vio , c. 101, ol 15 Appeal fiom an order of a nngU rudge of the Btqh 
Court tn the exereiae of f>ie Court’s revxnonal or extraordinary lunsdtction — 

Appeal See PBAOIIOE 13 

Ijblmitation— 

Advene pormston—Hindu law — Widow—Dafighiet—( ustom, Pfogfof—Bxelutaonoi 
women from aueceasion —Oohel Quasna',—High (Jouit—Second appear—Inttrference 
m second appeal wiihftnduufs of fact bared on wiongviewi of law See. HINDU Law 26. 

1. Landlord o«d tenant — Inamdar—Peimanent tenant—Notice to pay enhanced 
rent or quit the land—Denial of landloid’a right to enhance nent —6utf to tecovei 
enhanced rent—Liviitatum 4cf (X9 of 1877), a 23 An inimdir gave his perma 
nent tenant notioe to pay onhanoed rout or quit the Itnd on a oortaiu dale Ibe 
tefiant denied the liability to pay enhanced lent and slating that be held the land 
on payment oiGosornment assoasinent only refused4,0 quit. The inaindar more 
than twelve years after tbn date inontinned in the notice sued the tenant to rreover 
enhanced r< nt field tb it the plaintiff’s (inamdar a) right to enhance the lent 
and to recover the Itnd in def lult of pt}m(iit of such rent wis liaried by limits 
tion the tenant so far as the right w is ooncerned biving been holding adversely 
to him for more th in twek/e ye its Held also, that s 23 of the Limitation Act 
(XV of 1877) had no application to theniase 

GOFADBAO KRISHNA BatOPADHEv MaHADUVRAOBAIiIiALMUDU • XXI 894 
9, Limitation Act (XVof IfNl) s 6 —Suffleunt eavie — Appeal—Time fm pieientinq 
appeal—Appeal to wrong Ccuit The present ition of tn appcil to a wrong Court 
under a bond fide mistake may be “hufficieiit cause " within the meaning of a 5 
of the Limitation Act (XV of 1877) Silaram v. Nimba explained 
DaDaBHAI JAMBBTJI V MANRK&HA SORABJI . . XXI 563 

8, Ltmitatum Act (XV of 1877), a l9—Acknotiledqmtnt—Stamp Act I of 1879, 
sok I, art 1, aneft 34 —Eiidenee An acknowledgment of a debt coming under 
art 1, soh I, of the St imp Act I of 1879 cannot, if unalamped, be given in evidence 
for ^ny purpose including the put pose of saving limitation 

UVLJl LADA V LINQU MAKAJI . . .. XXI 201 

4. lAsmtalion Act (XVof 1877), t 19 and wh JI, art 179 (4) -^Decree—Execution 
—Payment of hhatta for the uaut of the sale proelamaUon—Step tn aid of execution 
^ —Payment of process fee —Payment of part of the judgment debt—AcknowlMgmeiU 
of liadnlity by ludgment-debtar’i pleader.'' To aatisfy the requirements of art. 179 (4) 
of soh. n of the Limitation Act (XV of 1877;, there must be an application to 
the proper Court,vind time runs from the date of the application and not of t^ 
order made upon it. The applioation need not, however, neoespanly be in vtriting, 
where tba law dci||s not require a writing, an oial application gjitisfies its require¬ 
ments. Whore am order made in aid of execution is of such a nature that the 
^ Court would not have made it an applioation by the judgment-oreditor, 

it may be prestfnfed that due appioation had been made for it Quaere —Whether v 

the payment of bhatta is sufficient proof of an application to i,be Court to take tlM 
step in respect of wbioh the bhatta is paid Mere payment of X process fee under 
aioufhstanoes from which no application can be inferred, does not satisfy the 
requirements of the article. The payment of pah of the judgment-debt by the 
judgment-debtor, snth the acknowledgment of liability^ his pleader, is iiuffloient, 
under the provisions of s 19 of the Limitation Act (Xv o41OT7}, to giva a fresh 
period of limitation, * * 

TBIMBAX BiPUJX FATVABOBAN «. KASBINATB VlDVASBAB &0BAVI. ZXII 78)1 
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gw Attt (Xy,ef 1877), •> SS->OtvtI Proeedure Code (Act XIV of 1688), a. *27— 
iaie—BenaiH% pwvhaw^Sutfi by benamu^purehaser—Addtitan of real 
' a* oo-pidmt%ff—Oomtxnuatvm of Bee^EMAVI 1. 

,'4k*^jE4MiM«on Aet (XV<4 1877), s. 22— 8ml by he»» of deeecued Makojnedan —Stwt 
' bHgtmdly Med m time by otu hew—Another hew eubsequently maae^-plamttff 
Wyend tame of hmitaiton-^Lettera of admmietraAion obUhn^ only by second 
fAMihfef'^Parttee-^Praebiee—Procedure The plsinliff widow and heir of a 
Xkhj* ICahomedan sued on a promissory note, dated 21st October 1692, 

*' Mated by the defendant to her deoeaae4 hnsband The enit was filed on the 9th 
OMober l69S Disputes subsequently arc se between her and her father-in-law as 
to the sqpoession to her husband’s proppTt> and she applied to the High Court for 
lettees of admimsmtion On the 9th Beptember 189G, the pi iintifi’s father in-^ 
law; on hiB applioation, was made a co-plaintifi in tbcysnit Subsequently the 
pbrintiffs oame to terms, and the widow withdrew her, application for letters of 
administration, and her fatbei in law applied for and obtained letters of adminis* 
tration instead On the lith November 1896, the suit oame on for hearing. The 
first plaintiff did not produce any letters of administration or certificate under the 
' Buooession Certificate Act VII of 1889 The second plaintiff produced the letters 
of administration^btained by him Held, that the suit was barred by s 22 of 
the Limitation Aot (XV of 1877) When the second plaintiff was added as a party, 
the suit was narred as against him If the letters of administration had been 
ontained by the plaintiff Fatmabai, her smt wonld not have been barred and the 
Court could hue* pasfeif a deecab in hfit favour Section 22 of the Limitation 
^ Aot (XV of 1877) in terms applies as v^ll to plaintiffs suing in their representative 
• aapaoity as in their personal capacity 'Held, also, th it the second plaintiff was 
•properly joined as pirty plaintiff When one or more heirs sue, there is no 
objection to joining ifil to make the representation complete 

fatmabai V PiBBHAlViBJI . XXI G80 


Lvnutation Aet (XV of 1877), a 28 and arU 144—Adverse possession—Adverse pos 
session of partial interest fe q fa tinanVs) pn land —Title by adwrse possession 
asserted by a pVasntiff against tlte true oioner ai well as aUegid as a defence Sea 

ADVBBSB POBbBSBION 1. • 

% 

6. Limitation Act (XV of 1877), ich II, arts 118 and 140 —Limitation Aet (IX of* 
1871), sch II, art 129 —Suit by devivea to recover posiessi^ of property devised 
by toill —Prayer to declare alUged adoption invalid A suit by a devisee to recover 
possession pf immoveable property and to bate an alleged adoption (on the strength 
• of which the defendant is in pnssoosion) bet aside, not being one merely to obtain 
a declaration, is governed by art 140 of the Limitation Aot (XV of 1877) To 
such a sniteaVt 118 does not apply, as the prJ^er for declaration is subbervient 
or auxiliary only to the prayer for possession 


FANMTAMMA V MANJATA HBBBAR .. . .. XXI 189 

7. Lvmitatvm* Act *(X7 of 1877), wh 11, arts 118 and 141—Heuerstoner —Right 
aeerumq after the death of mdew — Adoption—Invalid adoption by widow—Suit 
by reversioner after widow’e death, A claim by a reversioner to recover hib share 
of the property of a Hindu who has died loiving a widow, accruSs from the death 
of the widow, and, as to immoveable property, art 141 of Aot XV of 1877 allows 
twelve years within which to bring a suit An adoption taking place in the 
meanwhile does not onrtail such period or impose upon the reversioner the necessisy 
of filing a suit to have it declared invalid during the lifetime of the widow under 
pain of losftig the inheritanoo upon the widow’s death Article 116 of Aot XV 
of 1677 does not operate to give validity by^pse of time to an invalid adoption, 
if no suit IS brought by the reversionary heirs within six years of its taking place 
to obtain a declaration that it is invalid. * 

BA»Tr.A r. PBAmiAX, v Bai RBWA .. ... ... XXI 876 

S. LwHUation Aet (XV of 1877), ach II art, Ifi^Parfttioti euit The fact that 
fba pdaintiffs were not excluded from their Hhah>«i pact of the joint property t 
does not prevent art. 127, sch n of the Limit ition Aot (XV of 1877) from operating 
in respeot of another gprt from which they had been excluded to their knowledge. 
VIBE^ BAfeOHAND^A V GAMESH AFPAJI ChACDRABI ... XXI 825 


LMKioH AU (XV of 1877), sch. II, edt 189 —Landlord and tenant — Lease —Tenant * 
overholding ok easptrafton of leaae—Natme of holding—Tenard by sufferance— 

^ Adneree pc^ssion. Bee L/wmXiOBD AND TENANT 5. 

DittiifffH f Act (XV of 1677^, i$h. II, art. Idl—WiU—Dharam—Gtfi to dharam^ 

* OhaHty-Beueraiiotm-LtmUdtomapfilseath torevarekner, SooRiRyvaawvwtl, 

' lOBOKr’k 
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Edmltation-'f eonclvdedf) 

a. ZAnutatun Aet fZ7 of 1877), 8ch. II, art. 179—Dmtm—^ jipeat agawutjfart 
deerto only—Afiiioal dtmtBseA-^Sxoeutton — JBpyi%eatton for eaeeutton tyf oHfMW 
dfOTM—3Hm« runs from data of appetite dacroe On the 36tb Jane 1891, in » snU 
■ntnafe seven persons who wen members of a MahomGdan family, the plauttlff' 
obtained a decne on a mortgage. The decree directed the side of 66/79 of the mort¬ 
gaged property, bat it exonerated from liability the share of a female member (detett- 
dant No. 3) of the family, trhioh was 7/73 of the whole estate. The plaintiff appealed 
as to the 7/73 share only. I^e made all the defendants respondents to the appeal, bat 
the name of the first defendant was afterwards strnok oat, as he conld &dt he 
served with notice His interests, however, were identical with those of defen¬ 
dants Nos. 8 to 7. On the 30th Jaly 1893, the plaintiff's appeal was 4ismiB**d. 

Qn the 8rd Jaly 1896, the plaintiff applied for exeontion of the original decree. 

The defendants contended that as the appeal related only to that part of the decree 
which related to the 7/72 bh^re of the seeond defendant, the rest of the decree was 
nnaffeoted by the appeal, and that consequently the plaintiff's application foe 
execution of that decree was barred under art 179 of the Limitation Act (XV of 
1877), not having been made within three years from the 36lh June 1891 Held, 
that the application was not barred The date of the appellate decree, and not 
that of the original decree, was the date from which limitatiotf began to run 
Per PABSOHB, J —The word “ appeal ” in art 179 does not mean only an appeal 
against the whole decree and by which the whole dtcreo is imperilled it means 
any appeal by any party Per Ranadh, J —Except in the case where a noxri- 
nally single decree awards separate nlfelb iMainst separate defendants the words 
of art 179 must be construed in their natnrid %ense as permitting an extension of 
limitation where an appeal is preferred and i& not withdrawn . 

AbduIi Bahiman V. Maidin Saiba . ... .. ... XXn 600 

10. Limitation Aet (ZV of 1877), achIJ.art 179, cl 4— Bxeeuttonof decree — 
AppliceUum by decree-Jwlder for leave tt btd ai the auction sale— Step in aid of 
eieecutton An application by a decree-boiider for leave to bid at the sale of his 
judgmenl-dobtoi’s immoveable property is an application to the Court to take a 
step in Bid of execution of the decree, and falls within the wordc of art. 179, 
cl 4, of the Limitation Act (XV of 1877) 

VINAYAKBAO GOPAIi DBBRMUKH V VINAYAK KRISHNA DHBBBI .. XXI 881 

11. Limitation Act (X7 of 1877), leh II, art 179, cl 4— Instalment decree — 
Execution—Oral application by ludgnent eredttor for payment of moruy patd into 
Court —Step in aid of execution. An application by a jud^^ment creditor for the 
payment to him of money which has bein paid into Court on his aooouiit in exe¬ 
cution of his decree is an application to the Court to take a step in aid of execution 
of the decree within the meaning SI art 179 of sch. IT of the Limilbtion Act 
{XV of 1877). 

BAPCOHAND JBTHIBAM aUJAB V MUGUTRAO . . .. ... XXII 840 

s 

Jfeeumption—Land granted wtih condttton of eerotce— Land granted ae remuneration 
for service —Service attached to grant of hereditary office —AdverMpoeeeaeion. Bee 
ADVBB8B POSSBSBTON 4 

Idmitation Act— 

XV of 1877— 

a. 38, sch. 11, art. 47. Dun,ihnal of suit by Mamlatdar —E;ectment suit—Title— 
Eteotment —TVoo/ of tUle — Inferena of title from acta of oumerehip— Fvndmg of 
loieer Court on such question—Mixed question of law andfeiet —Second appeal— Sigh 
Court’s power tointer/ere—Afamlatdara’Oiol (Bombay Act III of 1876), s. 18. Btw 
B JBOTMBNT 3... 

Bohedole H— 

art 86. MiUualayount—Test of mutuahty —Shi/tinq balance net a deewnie test The 
dealings between the plaintiff an^ defendant consisted of loans from one to the 

« other. Interrat was charged auvkhoh loans The parties wore, besides, partners 
IS certain tmtiBaotions, and the shares of p^cfit and loss falling to each partner's 
share were debited and credited in their accounts. The deAliiigs lasted from 1884 
to 1890. In 1893, the plaintiff sued to recover the balance dhe to himtn respeot 
of au these dealings. The defendant pleaded filter altaj that the suit was barred 
bjr limitation. Held, that the account was a mutual, open and current account 
within the meaning of art 66 of the Limitation Act (XV of 1877), and that the 
suit was not barred by limitation. Tlie fact that in snoli an aoceunt thnjbalanoe 
IS a shifting balance, sometimes in favour of one party^,ana sometimes in fitvoui 
of the othei(, though valuable as an index of tbs nature of tm dealings, is not 
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Bah» d al* n—feofUttAicd ) ^ 

* tliVBjB deouive as to tha oatora of the aocoitnt The dehlings to bo "•inntual" 

BiQit be transMtione on eaoh aide oreatmg intLepondent pbligationa a3n the other, 
Mi 4 not merely oreeting obligetiona oif ong aide, and the otbu aide being merely 
jbedhargea of tbeae obligationa 0 

GAllBSH V. OTAHU • XXII 

•rt. 189 ^Mortgaifa—Intartair-InUretl a ehai te—Combrvetton See MORTGAOB 5 
art. 189. XJnpmi gwehau moneys Suit to recover the money from the vendee 
jmaontHy and from the property uM—Personal remedy—LtmtlaUon See 
VBNSOR AND PUBOHABBR 6 

art. lid Purchaser for value—Mortgage—itortqaqe tn liii—Subsequent mortgage 
m 1879 by mortgagee represerUmg htmself to be oumer — Deere" on second mortgage 
—Sale tn eteetaton—Purchaser at auctum sak—Mtght of ortgtnal mortgagor tn 
1899 to fadeem mortgaged property See Mortgao-b 9 

• art 179. dpplteatton for execution 0 / decree—Ltmiiatton An application for exeou 

tion of deoreo wja made in 186b and the aecend ti 1891 The latter was at first 
allowed, bat saoseqoently struck off for some default of tbi applicant Ihe third 
application was iciade in 1898 Held, that the second appli'*ation having been 
xnade at a time when it was barred by reason of the three years period having 
been exceeded,^e third*was birred though presented within three years of the 
second The i^ase " in aocordanoa wtth law ' in art, 179 of the Limitation Act 
IS adjectival not only to tha words ' tettbe proper Oourt for execution,” but also 
J 'to the words “ to take some step in oxacution ” 

* BhAgwab JBTHIRAM a. Dhondi ... XXII 

art 179 Decree partly tn favour of fAamttff and partly tn favour of defendant — 

» Application for execution by one party dws not^preient limitation tunning agaimt ^ 
the other—Cintl Proeedutf Code (Act AIV if 1882) s 583 A obtained a decree 
against B for poBse<>8ion and for Bs 27 mesne profits In oxtoution ho got 
possession On appeil, however the deorct wts reversed so far as it ordered 
possession to be given to him and the a|aount of mesne profits awarded to him 
was reduced to Bs 13 8 0 The appellate decree was passed on the 6tb June 1889, 
On the 18th December 1891 the detendaiil B tpplied to be restored to possession 
That application was dropped and on the 24t^ &t.ptomber lb95, he made a second 
applioatiop There had been nothing done in th« interv tl except that in 1893 and 

• again in 1891 the plaintiff had appli^ for execution m icspcoi of the Bs 13 8 0 
awarded to him The lower Courts were of opinion that the application m 1895 
by the def§ildant was not barted by limitation by reason oi the plaintiff s appli 
cations in 1892 and 1891, which they hold to be an acknowJ^gment by the 
plaintiff of the defendant a right to execute fais part of the decree Held (retersing 
the order of Ihe lower Court) that the defendant’s appl oatiou was barred by limi 
tation The plaintiff’s application in 1692 and 1894 did not operate as an 
acknowledgment so as to prevent limitstion 

JBDDI SUBBAIlA VBNKATBBH BHANBHOG 1 BA&IRAOt BAMCHAMDBA 
MURDESBVAB s XXII 

Lingayets— 

Marriage between members of different sseto of hingayets—Brnden of proof of invali 
dity of marriage— Evidence—Hindu law — Man lage See HINDU LAl^ 16 

liti Pendeni— 

Mortgage—Detree on mortgage—Sede of mprtgaged land pending proceedings tn 
eggeeufion of decree Bee MOBTQAGB 3 ^ 

Lnnatio— * • 

Arrest of a lunatie in axecutum of a aeerie—Court's power to order she arrest of a 
Innuhr dticisfumaro—Lunacp a good ground for dtsallt mg applieatton for hts 
arrest—Ond Proceduti Coae (Act XIV of 188&7R^ 837A Under the Code of 
Civil Procedure (Aot XIV of 1882) a Oturt i.. not bound to order fb*e arrest of a 
lunabo in execution iff. sffdeoree passed agunst Lim The power to order his arrest 
la ThiTlunacy of a judgment debtor is good cause witJiin the mean* 

mg of a. 387A of the Code for disallowing an application for his arrest * 

BBAHABBA>« OHOTABBAI XXII* 
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Valiomadap Lav • 

(hit—Mooshaa—Gift of an tigdttnded share—Gift of future revenues of villages. 

to Mahoi&dan law a gift cannot be made of anything to be, produced 
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( * 

•vkom 

Mahomedan Law—fbonttnuadj 

tn fiUuro, dlthoagh the means of,its ptodaotio|i may be in the pobsession* of tUh 
donor. The subject of the gift m*ast bo actudlly in ezistenoe at the time of its 
donalioti. A Mahomedaft exooifted a deed of gift in fav 9 ar ot his wife, by which 
he agreed to give her and her heirs id poipetnity a bum of Rs. 4,000 per annum 
out of his undivided share in certain jagb\r viflages which he had inherited from 
his father. Held, that lh,e gift was invalid, vs it was a gift in ofioot of a portion 
of the future revenues of the villages to the extent of Bs. 4,000 per annum. 

AMTUL RlbSA BEQAM V. MiB NUHUDyi HUSSEIN KHAN ... ... XXjU 489 

tfutnfrnance— Husband and mfe — Dwmee — 8uU far nidUty of nuuriaga—SuU by 
mfe against huiba'td—Oosts of mfe — Alim/OHy—SuU between MahamedanSs See 
Husband and Wive i. 

Maintenance— 

fl 

Mahomedan law—Suit between Mahomedans—Husband and wife — Divorce—SwU for 
nullity of marriaqe—Suit by wife against husband—Costs of suit — Alimony, See 
Husband and wub i. 

Mortgage'—Assignment of the mortgaged property as mamtenanee of a widow—Subse¬ 
quent redemption of the mortgage—Widow entitled to the r^tr^tum money— 
J^artitwn. See PARTITION 3. 

Separate maintenance and tesidence—Family piopeity too small to admit ofaUotment 
of separate maintenance—Hindu taw — W.%dow. See Hindu L(AW 23. 

l 

Mamlatdar— 

Owtl Procedure Code (ActXIV of 1882), s. 622—Practice— Procedure — Execution— * 
Decree —Disposwution of a third prison not a paity to suit—Jurwdietion of * 
Mamlatdai—liemedy of person so dispossessed. Bee iCXCOUTION 7. 

Jurfedietum—Civil I^oeedure Code (Act KIV of 1882), s, 622 —High Court, 
Interference by. See OlVID PHOCBDUBB CODE, S. b‘22. ^ 

1, Jurisdiction —Head harkun taking ieSsiporary chaige of office oftMamlatdar — 

Dwiee made by him—Mamlatdai s' Courts Act (Bombay Act ill of 1676), s 3 (1)— 
Bombay Land Bevsnue Code (Jbombay Ad V of 1879), i. 15 A karkun taking 
temporary charge of the officer during the absence of the Mamlatdar on casual leave 
IB not a revenue office ord’tiarily cxercibing the powers ot a Mamlatdar within the 
meaning of s. 3 (1) of the MamlatdBvs* Conrtb Act (Bombay Act 111 of 1876). 

He IS an olhcoi exercising on an extraordinary ocoaciou some buoh powerc under 
the Bombay Zaind Bevonuu Code (Bombay Act V of 1879)*, b. 15. Thbiefore a 
decree passed by him in a pobsessory suit is a decree made by an unauthorized 
person purporting to exercise a juriMiotion which no competent auttiolity had 
oonh rred upon him. 

KlNOAPA V. lUODAFA ... ... ... ... . . XXI 685 

« 

2. Jurisdiction— Lease—Death of lessee during the iitm — Possessory suit against 
lessee's lietis after the detei mination of the term If bf ir& succeed to tbeir father’s 
rights under a leasi^ the jurisdiotion of the Mamlatdar m a buit for posbession 
anses on the determination of that lease against such heirs as though the original 
tenant were then alive, 

AMABUHAND HINDU MAL V. SAVALXA ... .... ... XXI 788 

8. JurtsdicfioM— Bemedy as between joint owners. In execntion of tho decree 
obtained in 1886 m a Oivil Court the plaintiU and the* defendants were put into 
joint possession of <*crtain laud The plaint.ff subsiquently brought this suit m 
the Mamlatdar’b Court to recover pobbubsion of the said land, allegmg that the 
defendants by taxing coeoanutb from trees standing thereon had dispossersed him 
of the said laud otherwise than by due courbe of law. The'Mamlatdar held that 
the plaintifi hadtbeeu thereby duposseBsed, and passed a deored'ordering thedefen- 
, dauts to deliver up pobsossion of t^ land to the plaintiff, togolhet with the trees 

1 growing thercQi^ Held, that (2(b Mamlatdar had uo jurisdiotion to pass the 
decree. The Civil Court had passed a decree giving the paities joint possesBion^of 
the laud, and the Ifamlatdac had no jurisdiotion to oveiriw that decision aQd,*to 
plaob the plaintiff m exclusive possossiou. By the decree of t&e CivU dburt they 
wfore determined to be joint owners, and the remedy mease of unequal possession, 
or taking of produce was a suit for au account or for partition. » 

Beau v. dadb kbisbnaji bhaevi ... ... , ... , ... xxi 77T< 

Mamlal^rs' Act (Bombay AetJlJ 0/.1876), ■. 8 —Suiljor jabest^on-ParUes-TetustUs 
nf defendant^oper partM to suit—Praotiee—Procedure, See I^OBSBBBIOM I. 
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Mumger of Temple— 

TnutMt-rBamoval of ttuatees—Trual^i misapfiytng fttnda by mist/n^e—Jurudiotton 
of Courtstn tfAia—CodetJ Civtl PtocedutejActjClV of & bid-—Scheme of 
mcuiagcnunl of Hindu tem^de, rot m of—Reliqwua tndownutU Bt-e ThftPhfi 

Mwwlage— , " 

X. Bettothal—Lonttaet of matnage—bnil against fathn*of betrothed qttl to hate 
beitotfial detlatedvotd and for damages Hr breach cf comtact—Aapale Bania caste 
Tho plaintifiE Wiio had btcu btlrothid tio Ihc defcndafil s dtuglitcr K unlavanti, 
aoed for i diclaiation that unleS'i tho dt^k.ndant wis willing tbit tho marriage 
■hoalfl be performed befort. tho txpiri.ion of the month of Vaishikh 1952 (Il^y 
June 189b) the. contract for the m itrt igo should no 1 ingcr be binding on the * 
plaintiff and that the betrothal w is void vnd fgi Ks 25 000 damages for broach of 
tho ooutriolof betrothal lud mairiigc Ihc defend tyf pliadbd thit his daughter 
Kamlavanti wiR not willing to many itu. pi iintiff withii the period mentioned 
and that ha had no right to force hi diugbtor igamst her will At the trial 
Kamlavanti staled thtt she w IS unwilling to Lo mviricd fer three or four jears 
The Court found that in thi Kipolc Biuti cistc tc which the parties belonged, 
marriages ordig uily to k place when the bride w between twelve and fifteen years 
of ige Kvml Siranti w w born on the ind Miy 1881 ‘.o thit she was neatly fifteen 
at the date of suit (Ibth J vnuiiy 1896) befote filing the suit the plaintiff had 
called upon her and the dele ud lut (bci f ither) to fix: t d itc for the marriage but 
th^ defend uit hid declined to do so on the f,round that his diughUr did not wish 
to marry at tiliJL time * ind tint ha wuiffd not fnccher tr many iguustber 
will Held th it thf plaintiff wi'entitled to the decliriticn prayed for The 
, marri ige of Hindu childron is 11 ntract inide by tho pircnts ind tho children 
themsilvis exercise no vditicii Ihisis tquilly true of betrothal and there is no 
implied oonditi on tfa it fulhtiuent of thee luract depends on *he willingn* ss of 
the girl at the time ol m image It wis contended thit plaintiff could not i btain 
damages thtt dtfeiidint bad iiit bi keh tho eontrict the pUint aesuming thut 
tho (ontraet ol biuTutbil was still in foru iiid tbi defendant having a 
iocni panilentm until Vaishakh 19oi (M«y Juno lb9b) Hela th i1 the pi iintiff 
wae entitled rr damigos Tbtir wis pncticilly ircpudiitnn f the betrothal 
The plaintiff s willingness to marry K lAilai luti it any time before the end of 
Vaishikh fMiv Tune) did not Jiscutitlehim to dauiiges seeing that Kamlavapti 
had derlai d hii unwillingness tc b mtrritd ti pliintifithen ind the defendant 
had declued thit ht could not compel bet tc ehtiige hci mind 

PUftSHOTSMOAS ImUUOVANDAh 0 lUitSUUlAMUAS MaNaAltDAb XXI 23 

• 3. Contraet of mat nags—contract to pag money to afathei f n giving hit child in 

mSirtage—i ublu poltctf A eintiiet which entitles a fitbei to bt piid money in 
con dccaftcn cf giving his son or daughtei'in main igo Ie> against public policy 
and cannot be enforced m i Court cf law 

DHOLlDAb ISUVAlv V 1 U]:lCIlA^U CnUAoAM XXII 668 

Lmgayets—Marnigc btltuein luembets of dtpetciu sects cf Lingayets—Bat den of 
proof of inmliduy of matnage—I tidencc—Hindu taw See HINDU LAW 16 
Marttage of a girl withcut het father s consent—Suu by father to have martiagt 
declar*d void —i< actum v%let —spplicability of the doctnnetg marriage—Hindu 
late Bee HINDU LAW 19 

Marriage of a minot \n dtsobedtenu of Ciutt sorder—Doctrine o/factum /alat — 
^esumptioti—I resumption as to ci mpUiion of marriage eeiemontes—Guardian and 
TPards det fVlll of 1890), *& lk~Coui t s p mcr to maheordci asio marriage of 
minor—Hmdu law See Hindu LAW 17 • 

Semarriage—Widow liemantags Act (Xf of 1856) ss 2 Sand 4 —Hindu widow 
inheriting property from son—TFidow s remarriage -Oastes in whschrematriage ts 
oilotBedr-storfeUutc o^prapetiy inherited from «on bee HINDU LAW 18 

Manhalling— • • t 

Marehallmg of secut iftes— Appot tionuunt—Afot I ; ■Vj^-^ubrequent mot tgage to anollur 
person of part of the mortgaged prcpetly—Ni tier tbfiuisnc iiteumbiarKct—Iransfer * 

•of poverty ietflVof^mi) SieMOBlGAti il 

# * 

1. Estoppel — Fraud—Frxudulent jfcpreaenlation by minor ’hat le was of ager 
Contract b^ minor A minor npresenting himself to be cl full age bold certain 
property to A and executed a Eogibtenid deed of s tie The deed contained a recital 
he jvas tVonty tw^:^«B of ago Hdci, in a suit by him to sot aside tho sale 
on the ground ol lus minocity, that ho wae cblipped « 

GANflBHLALAv BAIU ... « . XXI 198 
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Minor— (conttnued.) ' • 

8 . Ouardtan—Minc^ rBSidttui tn England — Juru^tcttonof HtghCourt Whgte a* 
mothoi residing al Poona, the widow of a deceased Earopeau infaabnant of Poona, 
applied to be appointed guardian of hor three minoi ohildien (two of whom were 
residing with ho; and the t}iird, a gir> of the age of sixteen years, was residing 
in England), and to have certain payments made to hor oat of the estate of their 
deceased father on their aohpaot, and to have certain powers over their persons 
given to her and to have the <}ostb of the application paid out of the, shares of the 
said three minor children in the hands of the Administrator Gtoneral of Bombay,* 
the Court made the order applied for. * . 

, IM BE MEAKIN .. ... . . .. ... XXI 

GFtiordMn and Wards Act fVIJI oj ISQO), s. 24— Court's power to nuike order as to 
marnaqe of mtnot — Htndulajw — liiatnaqe—Mamage of atntnor in dtsobedtenee' 
of Court’s order—Doclttne of factum v^lei— fresumptum—Presumption os to 
eompletum of marriage ceremonies See HlBDD LAW 17 

Minor sons represented by their mother and guaidian on record—Ouaidian—Purehase 
of judgment debtot's inlet est by decree-holdet—Subsequent suit by sons to recover 
the property —Civil Ptoccdure Code (Act Vlll of 1869) s 210— iizecution—Decree 
—Death of the judgment-debtor leasing tninot lont—Widow m posiession—8om 
not parties to the execution proceedings—Sale in execution after judgment-debtor’s 
death. See EXECUTION 6 . 

8 . Minority, Petwd of, where guardian hat once been appointed altfiough no longer in* 
esewienee—Indian Majority Act (IX of 1876), a ?-rOuardtan and War^ Act (Vlll 
^ of 1800), s. 52 The defendant was sued upon 9 promissory note txecuted by him 
on the 2dth August 1802, he being at that time 19 ye irb of age Eight years 
previoubly, vis., on the 4lh March 1884, a guardian of his person and property had 
been appointed by an order of the rligh Court, but the guardian had been dis 
charged on the 25th Juno 1892, and at the time of the execution of the note aned 
on Ibero wae no guardian in existence uithor of his person or property Held, that 
iMviug regard to the provisions of s 3 of Die Indian Majority Act, IX of 1875, the 
defendant wis btili a minor at the date of'the note, , 

GOBUBANUAbJlADOWJl V. UABl\Al.UBHDAf> BHAIDAS ... ... XXI 

I 

4. Suit by minoi in Mamlatdar's Court /or possession— MamlatdatH’ Act (Bombay Act 
III of 1876)—Civil Ptoegdure Code (Act XIV 0 / 1882 ) A minor may sue for 
poBBesbiou in the Mamlaldai’s Court by this next friend, although the Maimatdare' 
Aot (Bombay Act Ill of 1876) makes no piovision foi buch a suit. 

DATTATBAYA KESHAV V. VAMAN GOVINO . ..: XXI 

Mortgage— « *« 

1 . Apportionment of mor tgage-debt—Question of appot twnment fit st raised in second 
appeal—Practice. A plaintiff, who bad purchased put of certain mortgaged pro¬ 
perty and sued fur pussobsion, obtained a decree ordering that he Bhojild go, posbes- 
Bion on payment uf the whole mortgage debt, lie did not in the lower Oinrts ask 
that the mortgage debt bhould be apportioned, but did so m second appeal to the 
High Court. XTiider Ifin oireumstances the High Court refuhed to interfere with 
the decree. The plaintiff bad a remedy by suit for coutribution 

•lADiO BABAJI SUKTABAO V. AMBO XXI 

2 . Change of name in Oovetnmnt reccnets—Mortgage or sale—Subsequent 
, agreement to retianifer land in Government recordi on payment of debts-Docu- 

ment crealmq a right in land—Regwttation—Registration Act (III of 1877), 
s 17. In 1677 the plaiutid being indebted to the defendant transferred certain 
land to the defendant's name in the Government records. In July 1679, the 
defendant executed the following document to the plaintiff rooiting the previous 
transfer and agreeing to retransfer the land to the pla]ntiff's''name on the 12 th 
Jnly 1880, if thd debt which would then be due should * 0(1 paid o5:—“ In 
the village of Behrampur is yoiy ^ 'aintifi's) field. Survey No, 146, measuring 
*6 acres 3 gunthnsf bearing aseessiBent Rs 16 ^You (plaintiil) have got it trans¬ 
ferred to our name. That field, theroforo, stands in our (defendant's) name in thp 
Government records. You owe a debt to us. On account ox that debt you havp 
transfnrrod it to our name • * * *. The field shall be retnnsferre^to yonr 
nave when you repay the said dobt to me. lou have oultivstod the field for the 
produce of Samvat 1936, and a lease in respect thereof you have this day passed 
to ms. And a stamp paper wa" pniohased at the tune of the transfer for the 
sxeotttion of this agreement, but no agreement was Ihen/iisaed. This* agresmant 
is, thetefore, this day pAssod to yon when the lease is executed. 4 nd yon owe ms 
(a) debt bsanfig interest. I will pay oat of my pocket the expenses to be incurred 


Mft* 
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Mtuimit—(oofUinuedJ • 

^ present in ovjltivating tho field. The debt due to me would in all amount to 
Sv. 100. If you repay all those rilpoca due to me till the VaisBakh Shudb 61di, 
Bamvatl936,1 will take them and rotranef^l the gold to. your name. And if you 
fail to pay (them) till Vaishakh Shudb 4th,^ou will have no claim Whatever to 
the said field. Z shall not take the ^rupees after the 4th (chanth), 'hgr shall I give 

(or transfer) the field to you.1 shal> lease the field te any one I like without 

. keeping any claim of you iw regards eultivation, manure'and hedge. You have no 

oUtun or right Whatever.” This dncu.nent was not registered. The plaintiff 

brought this suit to redeem the laud, alleging that it hud been mortgaged to the 

* defendant and that tbo debt had oueh paid off. The defendant contended that the 

transaction in 1877 was not a mortgage.i>ul a sale of the laud to him, and that the 
doounlent of {uly 1879, was an agreement to resell it to the plaintiff, which was npt 
admissible in evidence as it was not registered, iield.^npon the evidence, that I3ie 
transaetion in 1877 was a mortgage to thy defendant and not a sale. Held, also, 
that the document of the 11th July 1879, did not require registration. It created 
no rights in land, but only amounted to a personal covenant to effect a innUtion 
of names in the Government books when the debt due by the plaintiff w.i 8 satisfied. 
PATEL BANCHOn MOBAK V. BHTKSllHAl DlSnjAK ... ... XXI 

8 . Decree on mottgige— S tie of mortgaged land pending proceedings in execution of 
decree — Lts pendens. On the il^nd August 1882, Yesu and Krishna mortgaged 
, certain land to the plaintiff by an unregistered mortgage. On the 17th May 
1884, Yesu alone mortgaged thi* same lni|,d to the dcfend.mt. This mortgage was 
duly registordfi.' Subsequently to tjie date of the defendant’s mortgage the plain¬ 
tiff sued Yesu and Krishna on his moilgago, and on 2Gth August 18S4, he got a 

• » decree for the sale of the mortg.agod property. On Jst November 1884, ho applied 
>. for execution of his decree, and m August 1885, the executiou sah- took place and 

the property was sold to one Dagdii, who was the plaintiff's noinim c. Meanwhile, 
however, and pending the plaintiff's execution proceedings, Yesu aud Krishna 
on the 14th March 18K5, sold the property bo>the ilGfend.int by a registered deed 
of sale. The plaintiff nq|v sued the defendant for possession, field, (1) that the 
sale to the defendant on the 14th March 1885, pending the plaintiff’s execution 
proceedings was a sale pendente hie and void as against the plaintiff. (2) That the 
plaintiff as purchaser at the Court’s Srilciin August 1885, took the property subject 
to the defendant’s mortgage of Vesu’s share to the defendant iii 1H84, but free 
from the effect of the subsequent sale by Yesu and Krishna to the dciciidaut. 
(3) As this was a suit for posse-sion, aud as Yisu's share h.id been mortgaged to 
the defepd.'int with possession, the plaintiff was only entitled to joint poshession of 
the proparty with tbi^ defendant. He could file a separate sui 1 to redeem defendant. 
BHIVJIBAM SAHBBRAM MARWADI V. WAMAN NABAVAN JORHl .. XXII 

4. Eguitf of redemption—Execution — Attachment of equity of redemption —Ci»tf 
Procedure Code (Act XIV of 1882), ss. 266 and 274— Transfer of Property Act (IV 
0 /1882), s. 60. The equity of redemption of the inoitg.ignr is immoveable pro¬ 
perty, and*is, aessueb, liable to bo attached .ind sold in execution of a decree under 
B. 266 of the Civil Procedure Code (Act XIV of 1882). Its attachment ran be effect¬ 
ed under s, 274 of the Cede by an order prohibiting the jndgment-debtor from 
dealing with it in any way and .all persons from receiving il!( sueh order being 
proclaimed and notified as (herein directed, 

PABASHBAMlIABLALtl. GOVIhDOANEfcFPOROAUMKAR . ... XXI 
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6 . Interest — Interest a charge—^Construction — TAmitatian Act (XV of 1877), sch. II, 
art. lS2.a Where a mortg-igc-hond stipulated that interest at a ci ctuin rate should 
be paid annually and there wore no words Mmiting this liability to the time fixed 
for the payment of the principal, and Where it appeared from the evidence that 
interest had been paid tor several years after the due date: Held, Ahat tbo intoresc 
was a obaige on the property and that the claim for interest fell under art. 182 of 
the Limitation Act ^XV of 1877). 

VlTBOBA TlMAP SHANBHOO V. VIONR 8 HWAB QANAP ....KOBE * ... XXII 

6 . Interest passing on sale of mortgaged property'tnJxecution of a i^pyey-decree and 
,of a deoreemmortgage- — Unregister^^nn-mortaage — Sale—Subsequent unregistered 
mortgage ^ sume pmpldrty—Decree on latter mortgage and sale tn execution—Sale 
eertificatefregisUrea—Priority — Registration. One Harilal and his sous Baj^and 
Ohhagan executed a san-mortgag<^of certain ancestral property in plaintiff’s favoj^r 
in 1885. The mortgage was unregistered. In 1886 the same property was mort¬ 
gaged by Ohhagan alone by a deed which wae also unregistered. In 1889 Chhagan’a 
mortgagee obtained a ddferee on his mortgMe for sale of the mortgaged property, 
and in ueoution put up thj^property to auotion in 1892, wbqn defendant purohaaed 
it, Defen&nt gSt hia sale certificate registered. In 1894 the plaintiff brought 
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this aait to enforce his morttgoge hen by sale of the mortgaged pigsperty The 
defendant contended thtt, as to Chtergan’s shiro, his certificate of sale having'been 
registered, his claim had priority to thd^plaintifi s unregisterbil mortgage. 
that the plailitifl was entitled to i decree His claim was superior to toe defen¬ 
dant's The dotiiidant had purchased the interest which Ohhagan had mortgaged 
in 1889 But that mortgage was unrogittoiod and was therefore, subject to the 
plaintifi a mortgage which, although also unregistered, was earlier in date The 
defendant by rtgisteriug his Cbrtifioate of sale could not enlarge the estate which 
the certificate conveyed to him By a silo of mortgaged properly m execution of a 
decree obt lined by a mortgagee igiinst the mortgagor upon the mortgage the 
mterebts both of the mortg igor ind mortg igee pass< s to the purchaser But by a 
salc^of morlgiged property in execution of a money decree obtained by the mort¬ 
gagee against the mortg igur the interest of the defendant (mortgagor) alone passes 
to the purchaser 

ICAaAMIiAl. t> 8 HAKRA GIBDHAB XXII 

7 Mortgage by lomt owner-—Mortgagee becoming purchaser of pait of mortgaged 
property — Redemption—Bi demption of part if mot tgnged propei ty— Apportion ment 
of mortgage debt—Right of mortgagee to keip security entwc- Bight of put chaser 
of mortgagee a intere t to sue far partition - Joint posseaaion—Practice When a 
mortgagee acquirib by purchase the interist Ibomc oltheinirtgagors he aoquites 
only a light to sue for pirtition after the redemption of the intire security has 
been effected He must first surrender or ^restore the mortgage soouritv and then 
urge what title he may havi acquired b> the pur^hisc fhi g< ncral rule is that a 
mortgagee has a right to insist that his sr runty shill not be split up but in the 
following cases there is no objection to do bo ind to raiea ily dibtributo the mort 
gaga debt —(a) When the mortgagee docs not inbist on keeping the security enlirr 
(b) When the original contract iteolf rentes th it the mortg igors join logc ther in 
mortgaging their sop iiate sh ireb (c) When jibe mortgagee b is himself split up the 
security , e g when lie buys a portion rf tffe mortgaged ostitu In this case he is 
estopped from seeking to throw the whole burden on that Pi rt of the property <>till 
mortgaged with him In 1872 the pliintiQs father (iLhushal) and brother (Bipu) 
mortgaged seven lots of land with pusbc binn to the father of defend inis Nns 1,2 
and 3 l^ourof these lots were subsequentty sold to dcfendanlb Nos 4 to 8 with 
toe consent of the mortgagees who oontinued in possession of the remaining three 
lots In 1878 HI excoutioi^ of 1 decree Bapu b interest m these latter three Ic ts 
was sold and was pun b ised by dc lendaijti Nos 1 2 and A In 1889 the defendants 
Nos 1 2 and 8 sold thcbo three lots to d ft ndant No 8 In 1891 the plijntifis 
(sons and brotherb of the origin tl mortgigirs) sued to redeem ill the lind com 
prised in the mortgage of 1872 The fust Giurt is ti the firul f lur lots held tbit 
defendants Nos 4 to 8 had been in adt^rsc possession of the first four l(tb for 
more than twelve ycirb and that as to them the suit was baned Ab to the 
temaming three lots it p issod a decree for icdemption of the plaiuliffs throe fourths 
share of the lands and directed th It on payment within six monlbs by,them of 
Bs 500 to defendint No 9 (who atood in the piece of defendints Nos 1 2 and 1) 
they should bo put in possession oi the lirds jointly w b defendant No 9 In 
appeal the decree was qonfirrntd as to tho lust four lo^s 1 ut as to tho remaining 
three lots tne Judge found that the moitgigi debt hid been paid and that a sum 
r'Rs 848 6 0 was due from too mortgigoos in posbObsion (dofeudants Nos 1,2, 
b and 9) to the plaintiff He tberofore orde red p lymeut of tljroo foncths of this 
amount by defendant No 9 to p aiiitiffs and direcuod that they should be put 
in possession of that toioe fourths shire of the lands jointly with defoodant 
No 9 On appeal to the High Court as tP the right to redeem the said three lots 
Bdd, that tho plaintiffs were entitled to ledtcm the whole of the said three lots 
which bad been admittedly mortgaged in 1872 and not merely a three fourths 
share thereof, and were also entitled to tho whole of the surplus sum of Qs 348 
found due by the mortgagees in possession Weld also, that defendant No 9, who 
had acquired fromUhe mortgageeB (defendants Nos 1 2 and S) thefequity of redemp¬ 
tion in part of the mortgage d properte was not entitled to possession of his share 
jointly with the pjaintifis Thenlffrlgaged property should first be restored to the 
plaintiffs and then defendant No 9 might brin^ a separate suit for partition 
NABAyAM«.GANFAT • y XXf 

8 . Mortgage by manager of undivided family — Redemptwn —Sate of mot tgaged pro¬ 
perty under money decree obtained by mortgagee tn 'respect of other debts — furehaae 
toifliouf leave of Court by mortgagee at Court sale — Right of member of family fo 
rsetesm— Transfer of Property Art (IV o^ 1883), i 99— (he*l Proeedun Codf (Act 
ZIV o( 1882), s 294 Shankrajt his son Shridhar and ^s gmudaon the plaintifi 
Dbondo (sod ^ a predeotased son) were undivided. In 1875 Shaifkraji mortgaged 
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tbe property in dispute to Hamirmal with poasession. After Sfaankraji’s death in 
1OT7, Bhridbar managed the whole fiatatc. In 1878, during Dhondo’a abseqoe from 
hit native village, Hamirmal sued Shridl^r aa dthe hair and repreaontativa of 
j.Bhanhtaji in respeot of btfaer debts and, obtainiog a money-decree against him, 
attaobed the mortgaged property in execution of the decree. After the attachment, 
Hamirmal, without notifying or diaclosfhg his mortgage ^en, caused several of the 

• properties to b^e sold and,_ without obtaining leave from Court to bid at the sale, 
purchased some of them in the names of his dependants at an under value and 
benami for himself. In 1892 Dhond^ brought this suit against Hamirmal, Bhridbar 
and the benami purchasers to redeem the properties so bought by Hamirmal. The 
lowei Courts found that the muney-deorce which Hamirmal obtained and the 
execution proceedings thereon bound the estate- It was contended that the exc^i- 
tlon sales had not been objected to under s. 291 of the Civil Procedure Code Md 
were, therefore, valid, and that tho plaintiff, consequently, could not redeem. 

Held, that the plaintiff might redeem although be had not taken proceedings under 

8. 294t The fact that the mortgagee Hamirmal had sold the property in execution 
of a money-decree did not free him from the liability to be redeemed as mortgagee. 

The sale was rendered nugatory, not by tbo provisions of s. 294 (though permission 
to bid granted*ander that soclinn might have va.idatod the purchase), but by the 
impossibility of a mortgagee by such sales and purchases freeing himself from the 
liability to be redeemed. 

* MAUTAND BAI.KRI8^;4A BhAT V. DHOIJDO DAMODAK KULKARNI ... XXII S34 

9. Mortgage ifl 1842— Siibsoquent mr^f^age in 1872 by mortgagee representing himself 

to be owner—Decree on second mortgage — Sale, in execution—Purchaser at auction 4 
sale—Bight of original mortgagor in 1892 to redeem mortgaged property — TAmitaiion 
Act (XV of 1877), sell. II, art. l‘6i—Purchaser for value. In 1842 Andoji, the 
grandfather of the plaintiff, mortgaged the land in question to one Manekchand 
with possession. On 9th May 1872, ftlanekchand’s son Lakhmiehand, who was 
then still in possession, representing himself lb be the owner mortgaged the properly 
with possession to Tuljtram ^defendant ^o. 2), and Barupchand, the grandfather 
of Jjakbmichand Gulabchand (defendant No. 3). These defend ints sued upon 
their mortgage of May 1872. and obtaim d a decree and sold the property in 1881 
in execution, purchasing it themsclvcif. Defendant No. 3 subsequently sold bis 
share to one Fulchand (defendant No. 4). In 1892 the plaintiff (who waslhe 
grandson of Andoji, the original mortgagor in 1842) sudd the first defendant (tho 
grandson of the original mortgagee Manekiihand under the mortgage of 1842) for 
rederapWon, malting Tuljaram and Lakhmiehand and Fnlchand (defendants Nos. 2, 

3 and 4)'party-defendants. The defendants oontond"d that they wco purchasers 
for value* and that the suit was barred by^rt. 134 of the Limitation Act. ITeld, 
thi t thf plaintiff was entitled to redeem. Bv tho sale in 1881 tho interest of 
defendant No. I (grandson of original mortgagee under tho mortgage of 1842) 
beoanio vested in defendants Nos. 2 and 3. The pls.intiff could then have redeemed 
them on paying, off tho amount due under the mortgage of 1842, disregarding tho 
mortgage of 9th May 1872, altog-thor. But when the defendants Nos, 2 and 3 bad 
held possession under that mortgage for twelve years (i.e., on 9th May 1884) that 
mortgage, under art. I.*!! and s. 28 of tho Limitation Act becfflue a valid mortgage 
as regards the plaintiffs, find they could not after that date recover possession 
without redeeming it also. Tho purchase by defendants Nos. 2 and 3 at the 
auction salo in 1881%ould not avail them, as the present suit was brought within 
twelve years from that date* Though a mortgagee is a purchaser for value he is 
not an tiul-and-out purchaser, but only a purchasor sub modo. He purchases a 
mortgagee’s interest in the land, vie., a rigrft to hold the mortgaged property until 
the debt is paid. A mortgagoe is pro tanto a purchivser for value within the 
meaning of art. 134 of the Limitation Act (XV of 1877). * • 

MAliUJi'o. FAKIBCHAND ... ... ... ... XXII 335 

10. Mortgage or saZe—jfhsf ■>/ mortgage—Practice—Procedure—Firming on unneces¬ 
sary issue between eo-defe'ndants — Res judica&a •In »n instrument dated the 
80th June 1886, styled a sale-deed, i4wa8 recited tnat in consideration of Rs. 2,500 

' oeijiain specified propegtios (already mortgaged to the so-called vendees and in their 
possessioi^ were “Ijiven in sale ” to them and wero to be enjoyed by thorn for ten 
years in any manner they liked. At the expiration of that time the vendors^vere 
to pay the Rs. 2,500 and take bauk the property. In 1893 the plaintiff (a sonsof 
the Bo-oalled vendor) brought thic suit treating tho above instrument as a mort¬ 
gage and praying for redemption. The main question in the suit was wbelherthe 
instrunlbut sued on w* a mortgage or a deftd of sale with the option of repurchase 
after ten years, sUeld, that the instrument was a mortgage. The tesF wat 
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whether After the _ oxecation of the deed there continued to be a debt from the« 
Bo-oalled vendors to the vendee, or whether the pre-existing debt became extinguished 
on the execution of the deed. A finding fietween co-defendants unnecessary for the 
determination of the suit, or the rights of the parties involved in the suit, is not \ 
ra judicata. ' c 

BAPDl>,BHAVANI ... ... ... ... XXII S4S 


11. Mortgage-debt payable by iKStalments — Money-decree obtained by tnortgagee far 
two inetalinenta — Execution—Sale of mortgaged property in execution of money- 
decree for aueh inetalments without notice by mortgagee of lien for future inat^ 

r menta—Property sold free of incumbrances—Civil Procedure Code (Act Zl 7 of 

1882), as. 237 and 287. The cSect of as, 23/ and 287 of the Civil Procedure Code 
(ActtXIV of 1682) plainly is to impose a duty on the person applying for execution,, 
to disclose to the Court his own lien (which he must know of) in bis application 
for sale, and on the Court the duty of specifying the same in the proclamation. 
Where, therefore, in execution of a simple money-decree obtained for some of the 
instalments due on his mortgage-bond a mortgagee brought to sale the property 
which he held in mortgage, but in his application for execution did not mention 
bis lien on the property for the instalments that were still to fall due * Held, that 
the purchaser, if be supposed that he was purchasing the full proprietary title, 
purohased the property free of the mortgagee's lien. Agarchand v. Rakhma, 
Khevraj v. Lingaya, Slushgiri v. Salvador Vas and Dkanda v. Raqji referred to. 
BAMCHANDRA VITHURAM V. JAIBAM ... ... • , ... XXII 686 

12, Payment of mortgage-debt by third person at"request of mortgagor—Deposit of * 
mortgage-deed and documents of title with such third person at request of mortgagor .. 

—Effect of transaction—Equitable mortgage by deposit — Costs—Appeal as toccata. 
Thefirstdefendaut holdamortgageasasecurily for aloan of Ills, 350. On the 23rd 
June 1893, the mortgagors themselves paid him the interest duo on the mortgage 

and on the same day at the request of^ the mortgagors the plaintiff paid him the 
principal sum of Bs. 350, which payment was endorsed jipon ^he mortgage-deed. The 
deed so endorsed together with another document of title was thereupon handed 
over to the plaintiff by direction of the mortgagors. The plaintiff dubseqnently 
brought this suit, alleging that the defendant had agreed to assign over the 
mortgage to him and praying that he. might be ordered to execute a transfer. 

The lower Court found that there was no agreement to assign the mortgage, but 
that the plaintiff was, under the circumstances, entitled to have an assignment 
executed to him by the defendant. It, however ordered the plaintiff to pay the 
defendant’s costs of suit, being of opiuion that th>3 defendant h^ been justified in 
refusing to execute a transfer. On appeal by the plaintiff: Ffeld, that the plaintiff 
was not entitled to an assignment of tbt mortgage from the defendant. If ,he had 
been so entitled he ought not to have boon ordered to pay the defendant’s costs. But 
Held, also, dismissing the appeal, that the plaintiff had no right of suit 
against the defendant. The defendant's mortgage was at an end. It ^as paid 
off, and nothing remained for the defendant to do but to retransfot the property 
to the mortgagors or to such person as they should direct; but as there was no 
contract or privity between the defendant and the plaintiff, the latter could 
enforce no right against the defendant. His remedy was against the mortgagors. 

When the defendant at the request of the mortgagors handed over the endorsed 
mortgage-deed and the other document of title to the plaintiff, a new mortgage, 
vis., an equitable mortgage by deposit of title-deeds, was effected by the mort¬ 
gagors in favonr of the plaintiff. What rights that deposit gave against the 
mortgiigors, depended on the agreements between them. The law as to the right of 
appeal on a question of costs ie coi-reotly laid^down in the judgment in Baneho^xa v. 

Bai Kaai. ^ 

KHUSBAI. SADASHIV V. PUNSMCHAND JUBRUPJl ... ...» XXIl 164 

18. Sedemption — Decree for redemption within six montha^Expiration of six 
months without jAyment—Application after expiration of six months to extend fhs 
far redemption —Procfice—^a.cidure— Transfer of Property Act (17 of 1882), 
proviso to s. 93.* In redemption suits the uriginifi decree [passed under s. 92 of the 
Transfer of Property Act (IV of 1882)] is only in the natur%,of a decree nisi, and ' 
the order passed under s. 93 is in the nature of a decree absolute, ^Under t^e proviso 
to B. 93 of that Aot an application to extend the time for redemption fixra by the 
origioal decree may be made at any time before the deoreo absolute is made. 

NaNDBAM V. BABAJI ... ... ... ... XXII 771 

14. Bedemption-^Mortgagee—Mortgagee taking other landAn exchange for mort¬ 
gaged, la^—Land so toftan in excharlgeia subject taHhO' mortgagor's Aght to 
redeem—Format Act (tlloj 1878), a. 10, el. ld)—Land‘ Bevenii^ Code (Sombajf 
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dot V if 1879), a, 56. In 1876 ooe ^abaji mortg^ed certain land (Survey Nob. 51 
and 62) to Sangapa, who died, and his brother Gautapa succeeded him. The Forest 
Department beingdesirousaof acquiring the iflortga^ed land entered into negotiations 
with Oautapa, who admitted that he was only a mortgagee. Baibaji (the mort¬ 
gagor) had left the village and c%uld not be found.. Under these oircum- 

, stances it was arranged that Gautapa should allow the assessment to fall into 
arrear, upon which Government would forfeit the holding and that Gautapa 
should receive other land (Survey No. 10^ in exchange. This arrangement was 
. aotnaUy carried out; Gautapa received Survey No. 105 in exchange for the mort¬ 
gaged land. In the order giving the land in exchange, Gautapa was styled 
mortgagee. The heir of Babaji (the mortgagor) subsequently brought this suit to 
redeem Survey No. 105 from the mortg.tge of 1S7G. The defendant contended tMtt 
this land was not subject to the mortgage and that hf the exchange Gautapa had 
Enquired the full ownership in it, HeZd.^hat the plaintiff was entitled to redeem 
Survey No. 105. The mortgagee Gautapa had lost the mortgagor’s equity of 
redemption in the mortgaged land by fraud, and the laud (Survey No. 105) which 
he obtained in exchange was, therefore, subject to the mortgage. He held the 
equity of redei 4 ption in this land as trustee for ’ho mortgagor. 

Babaji v. maqnibam ... ... ... ... ... xxi 396 

15. Redemption — Mortgagee in possession— Payment by mortgagee of assessment 
payable by mortgagor-^Btght of mortgage.^ to lack amount so paid to mortgage-debt 
— Tender—Offer by letter to pay debt.* Where a mortg.agee in possession pays the 
assessment on the mortgaged land which was payable by the mortgagor, he has « 
a right to tack on the amount, so p.ud to his mortgage-debt. A more oSor by a 
debtor by letter to ptty an amount cannot be treated as a tender either in law or in 
equity. In order to stop interest, a strict tender should be proved. 

KamATA NAlK V. DBVAPA BUDKA NAIK • .. ... ... XXU 440 

16. Redemption — Mortgagee purehaeing equity of redemption from one without tide to 
it—Adverse pdssesaion of mortgagee agatnst true owner of equity of redemption — 
Limitation Act (XV of 1877), art. J48. ^n the absence of any act showing that the 
mortgagee is asserting himself against the owner of the equity of redemption, his 
possession is not adverse against the latter as regards lim\{>ation. The mere asser¬ 
tion of bis claim by the mortgagee would nop allect the right of the real owner of 
the equity of redemption where a person having no right in the property pretends 
to sell th« equity of tedemption to the mortgagee. 

FANDU I^VKSHMAN MASUBBEAR V. AMPUgMA ... ... ... XXI 798 

17. Right of mortgagee to sell mortgaged properly — Regulation V of 1827—2Vons/«r 
of Property Act (IV of WBil), s. 67— Covenant to pay interest — Separate suit to 
recover arrears of interest — Civil Procedure Code (Act XIV of 1882), s. 43, 

The broach of covenant in a mortgage-bond to pay interest each year which 
covenant is not confined to the fixed period of the mortgage and is distinct from 
and independent of the claim of the mortgagee to recover thg principal sum, and 
the performance of which is scoured in a different manner, gives rise to a distinct 
cause of action which can be sued upon without suing for the principal, and a 
decree obtained on ^uch bond for overdue interest does not, under s. 43 of 
the Civil Procedure Code jAct XIV of 1882), bar a subsequent suit to 
recover the principal and interest by sale of the mortgaged property. Where 
a mortgage provides that possession of the mortgaged property, if taken by 
the mortgagee, is only to be taken for aecuring due payment of the interest, the 
mortgagee paying the balance (if any) of the profits to the mortgagor, the mort¬ 
gage is not a usufructuary mortgage, but a simple mortgage, and is governed by 
the general law applies ble to mortgages of this nature. In such a case, although 
there is no covomfbl to pay the principal other than that implfcd in the state¬ 
ment that the principal has been received, and tlt;»i the > roperty has been mortgaged 
for the stipulated term of years, and,although iibJ'R is no express* provision that 
'it (p to be recovered fr^ the mortgaged property, Regulation V of 1827 gives the 

mojrtgagoa the rigM to bring the propei'y to sale, and s. 67 of the Transfer of 
Property Hot (IV of 1882) confers upon him the same privilege. • 

YABHVANTNABAyAM KAMATw'VlTHAIiDiVAKABPAEObEKAB ... XSI 267 
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18. Rights of mortgagor and mortgagee— Stipulation postponing the mortgagor’s 
right toeredeehi beyon^ Vhg time when the, mortgagee can require payment of the 
mortgage-debt—BqjfemptioK. A stipulation, postponing thp mortgagor's right to 
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redeem beyond the time when the n;^ortgegeo can (^lled in hiemoney^ift inoperative. * 
Sayad Abdul Bak v. Qulam Mlanitollix^ed. 

BABI V. MOTIBAM MAHADU ... ‘ ... ... XXII 

19. 8^e — Conditions for repurchase . The fiaintifis sued to redeem an alleged 
mortgage made in 18*23 by Iheir anceetor to the ancestor oi the defendant. The 
alleged mortgage recited a pAivioue mortgage under which the moftgagee Qopal 
Ookbole wae in posseesiou, and it stated that a sale had been contemplated, but 
the parties could not agree as to price, but tbat*they had now settled it at Bs.42fi 
and the amount due on the mortgage at, Ba. 200, and that the following 
arrangement was come to, viz., that if within four years tho mor^agdr paid 
Bs. ViS with interest, he should get back the land ; if not, that the land should be. 
the absolute property of OokhUe. Held, that this was not a mortgage but a sale. 
It was an agreement which put an end to tibc previously existing mortgage. A mere 
etipulatiou for repurchase does not make a transaction a mortgage. Toma^kea 
mortgage there must be a debt, and hero there was no debt, nor was the property 
hero conveyed as security. 

VASUDEO BHIEAJI JOBHl V. BHAU Lakshman BAVUT . . ‘ ‘ ... XXI 

30. Subsequent mortgage of satne land—Decree onfii'st mortgage — Sale in execution 
of some uj mortgaged land—Put chase by subsequent mortgagees subject to 
their own mortgage—Effect of such sale—Redemption—Subsequent suit by 
mortgagors for redemption of lands other tha/i those sold—Bedemption of part 
of mortgaged property — Apportitmmeul of mortgnge-debt. In 1874 plaintiffs mort¬ 
gaged to one Samaldas sevea fields, of which four were Survey Nos. 22, 23, 40 and 
41. In 1876, they mortgaged these same four fields with othef' lands to the defen¬ 
dants. In 1877 Samaldas obtained a decree upon his mortgage and in execution 
sold only Nos. 22, 23 and 41, which realiscd*8ullicicnt to satisfy his decree. These 
three fields were on tho application of the defendants sold subject to their 
mortgage, and they themselves purchased them at t*be sate. Tho plaiutifis now 
sued to redeem the remaining lands comprised in the mortgage of 187C, exclusive 
of those which had been sold in cxccutiort. Held, that they wore entitled to 
redeem this part of tho mortgaged properly, as tho mortgagees had themselves 
acquired the plaiutifis’ (mortgagors’) interest in the other part and so severed their 
claim under the mortgage. Held, also, that the plaintiils were entitled to redeem 
on payment of such poitiou of the mortgage-debt as remained after deducting the 
portion of it to which the lands purchased by defendants were liable. 

PIBJAOA AHMADUIYA PlBMIYA V. SHA KALIDAB KANJI ... ... XXI 

31. Subsequent mortgage to another person of part of the mortgaged pro^rty— 
Notice to puisne incumbrancer — Transfer of Property Act (IV of 1882)— Marshall¬ 
ing of securities — Apportionment. Defendauts Nos. 1 and 2 mortgaged throe pro¬ 
perties, viz.. A, B and G, to the piaintifi and afterwards mortgaged one of them 
(A) only to one Pranjivan. Subsequently the piaintifi obtained a money-decree 
against defendants Nos. 1 and 2 in respeot of another debt, and in execution 
attached and sold the^r equity of tedemption in C and purchased it himself, thus 
becoming full owner of G, which be then sold to another person for Bs. 100. 
Pranjivan sued on his mortgage and obtained a decree, and in execution pro¬ 
perty A was sold to defendant No. 3. Subsequently the piaintifi sued to recover 
his debt by the sale of properties A and B only. Defendant No. 3 claim^ that 
the securities shonld be marshalled and that the debt should be apportioned, and 
that property 0 should bear its proportion of the debt. Held, that the third 
defendant was entitled to have tho debt apportioned, and that property C 
should bear its 'proportion of the debt. When the piaintifi purohased the 
equity of redemption in C he purchased it subject to its due proportion of the 
mortgage-debt dui'; to himself. On his purchase the debt to tbai extent ceased to 

. exist, and the debt due to him on bis mortgage was reduced by that amount. 

, The proportion of. the debt thus v^.ped oat depended on the proportion of the value 
of property 0 to the rest of the mortg.aged property. Held, also, that the third 
defendant had a right to have the serurities marshalled. Tlfut |ight extends to a 
puroht^ser and is not confined to a puisne iucumbraticer. Bodh Mai v. Barn 
liarakh followed. Held, also, that the fact that the third defendant had notice 
of the plointifi's mortage did not afiecl his right to have the securities maraballed. 
The question of notice was immaterial prior to the passing of the Transfer of 
Property Act (IV of 1882). ChunUalv. ^ulchand followed'.’ 

LASHsUDAB BAMDAB 9. JAUNAOAS BHANKABLAL .. 
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Manloipality— 

1. B9mhay*City UiMcipa.l Act (Bombay Act HI of 1888), s. 461 (d)~By-law—tty-lav> 
restricting the haight of buildings on d site pr^iously butlt upon — Validity of such 
by-law. The Municipality pi Bombay bas power uAder s.*461, cl. (d) ol Bombay 
Act 111 of 1888 to make a by-law reatrioting Che height of a now building orcoled 
on a Bite which bad been previously LAiilt,upon. * 

•MUNICIPALITY OF BOMBAY V. SUNDBKJI ... ' ... ... XXII 

• « 

S. Bombay City Municipal Act (Bombay Act 111 of 1888), s.^Vi—Continuing 
. offmeesrr-Buntshment for such offences•afte'^a fresh conviction—Separate prosecu¬ 
tion for continuing the offence —praciite— Procedure. A Presidency Magistrate, 
having'convicted certain accused person'ji and dnod them under s. 471 of the City 
of ^mbay Mufiicipal Act (Bombay Act ill ol 1888), proceeded in the bauiu otdeg* 
purporting to act under the provisions of s. 472, to fiuetbem so much per day in 
ease they continued the offence. Held, that the latter order was illegal under 
8. 472 of the Act. The section requires a separate prosecution fora distinct offence, 
a prosedution in which a charge must be laid lor a specific contravention for a 
. specific number of days, and lor which ebargo, if proved, the Magistrate is to 
impose a daily fi^ejnf an amount which is loft to bis discretion to determine. 

In BE LIMBAJITULSIRAM.. ... ... ... ... XXII 

8. • Bombay District Municipal Act (Bombay Act VI of 1873), s, 21, els. 1 and 2— 
Amendment Act (Bompay Act II o/l884), s«27, cl. 7, and s. 32— 2'ax imposed by 

0 Municipality. • Ifl 1891 the MuuicipiiJ^t^ of Surat appointed a Comiiiittoe to revise 
the taxation of the city, proposing to rpduoc some of the existing taxes and impose 
Others with a view fiuftiraZta^ of obtiiiniiig a better water-supply for the city. A 

*r scheme of taxation drafted by the Gominittee was subsequently adopted by 
the Municipality, and it included a now bouse and property tax. The 
Municipality then issued a notice wijih regard to this last-mentioned tax 
under the provisions of s. 21 of Act VI ol 1873 setting forth the particulars' 
of the proposed tax and requiring objecliunH to be lodged within a fortnight 
from the date pi the notice. A number'of objections were rercived which 
were laid on the table for twenty-one days for perusal and consideration by the 
Municipal Commissiouets. At the end ofAhattimu a special meeting of the Com¬ 
missioners was held at which it was resolved that the objcctious were invalid, and 
the scheme and the rules with regard to the levying o4 tax were forwarded to 
Government and were saiictioucd. The plaintiffs sued for an injunction restrain¬ 
ing the Municipality from levying the tax, eonteudiiig that it was illegal, on the 
ground (i)*that there was no Municipality desirous of imposing the tux for any of 
the purposes allowed by the Act, inasmuch as the Commissioners who passed the 
reso]'ition»{o impose the tax did not kuuW*for what purpose the tax was to be 
imposed ; (2) that the resolution imposing the lax was illegal kecau.so the notice 
oaUiug the meeting of the Commissioners which passed the resolution did not specify 
this tax as the object of the raecliug; (3) that the notice given under s. 21 of Act 
VI of 1873 was bad, as it did not state the purpose ol the proposed tax ; (4) that 
the nature and the amount of the tax were not suilicicntly slated in the notice ; (S) 
that the notice ought to have stated the mode in which the valua^on of property lor 
the purpose of the Ux was te be made ; (C) that the objections of the rate-payers 
were not sufficiently considered ; (7) that itdid not appear whether the tax was 
to be paid in advance ot not; and (8) tba*- the assessment of the tax was made on a 
wrong basis. Held, that the purpose of the tax was sufficiently known to the com¬ 
missioners; (2) that the resolution imposing the tax was not invalid, although the 
notice convening the m"eting did not specify •t he object of the meeting; (3) that 
the notice nerd not specify the purpose o) the tax ; (4) that as to the nature and 
the amount of the tax the notice was sufficient, as it stated that the s^mount would 
depend on ibe valuation of the property ; (5) that the notice need not define themode 
of valuation; (6) that tfie objections wore sufficiently considered ; (7) that the tax 
was to be paid parti/ m advance ; (8) that the assesbrnent would4iot afiect the 
validity of the tax, but would give a right of appeal tmha. j the valuation sot right. 
Held, therefore, that the tax was legally imposed. > . 

1MB*B0RAT city M^NfClPALTTY l>. OCHHAVAEAM JAMNADAS ... XXI 

4. Bombay fiistiict Municipal Act (Bombay Act VI o( 1873), s. 33—BaiWtwg*— 
Notice—Building beyond area for ufhich permission is granted—Power of Munici~'> 
polity to ordffr alteration or demolition of a building erected without notice or in 
excess of the pevnission. Vndor the Bombay District Municit>al Act where an 
owner ba^ng obtained pirmwaion under s. to build on one portion of bis laud 
builds CIO another poftion without having obtained fresh pernrissiou, if such pitrt 
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of bis building ss is outside the limits for ^hicb permission hfts been granted 
is built, without notice, the Sliinioipalily Citn in thdr disordtion order it to 
be demolished. • • . • 

bhawanibh4K'£4b Bavishankab V. Thb %ubat city Municipality. XXI 187 

» 7 

6. Bombay District MunicVfiol Act (Bombay Act VI of 1673), s. 84— Contract to 
collect a tax levied by a municipality—Money due under such contract not recover¬ 
able under the section. A person who had obtained a contract to collect a certain 
tax imposed by a District Municipality having failed to pay over the money due 
under the contract at the stipulated time was convicted by a Magistrate under 
8. 84 of the Bombay District Municipal Act (Bombay Act VI of 1873) and ordered 
to*ipay it to tbe Municipality with interest, and also to pay a fine, And Court'fqe 

charges. JTeld, reversing tfafe order, Lhat tbe section did not apply. 

IN BE JACU 8ANTBAM ... ...' ... ... ... XXII 709 

6. Bombay District Municipal Act (Bombay Act VI of 1873), s. 64—Taxa'fton—■ 

Duty on goods imported within Municipal limits —“ Imported ”—Msaninp of the 
word. A rule of the Thana Municipality provided for the levy pf^W trot duty on 
certain articles when imported within the Thana Municipal tlistrict.” Held, 
that goods merely passing through the municipal district in the course of transit 
to Bombay were “ imported ” within the meaning of the rule and were, therefore, 
liable to duty. • , , 

In BE BAHIMU BHAN.TI ... ... ... ... ' ... XXII ^3 

• 

7. Bombay District Municipal Act (Bombay Act F/o/1673), s. 84, as amended bp * ' 
Bombay Act If o/ 1884— Arrears of rent — Penalty in addition to arrears of rent 
cannot be imposed. Sootion 84 of the Bombay District Municipal Act (Bombay Act 
VI of 1873) allows penalties to be imposed an addition to arrears of cesses or taxes, 

b(it it does not provide for the impCsition of a penalty in addition to the arrears • 


of rents. 
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8. Bombay District Municipal Act Amendment Act (II of 1884)— Suit for an injune- 
lioh to restrain Municipality—Sections of the Act not applicable. A suit was 
brought by the plaintifi against a municipality for an injunction to restrain them 
from laying water pipes on his land. The lower Courts dismissed the suit for want 
of notice under s. 48 of tbe District Municipal Act (Bombay Act II of 1884). 

Held, reversing tbe decree, that the suit was not a suit for anything done in 
pursuance of the Act, but to prevent the Municipality 'from doing what the 
plaintiff alleged to be an illegal act, and that s. 48 did not apply. ' • 

HaRILAL BANCHODLAL V. HIMAT MANEKCBAND ... ... XXII 636 

9. Bombay District Municipal Act Amendment Act (H of VASA), ,s. 48-'-Suit tor 
damages, possession and injunction—Notice of action. In a suit brought against 
a municipality to recover possession of a piece of land taken by it, for damages for 
polling down a waK on the land, and for an injunction : Held, that as regards 
damages the suit came under s. 48 of tbe District Municipal Act (Bomby Act U 

of 1884), but as regards possession and injunction, notice of action was not , 

necessary under the section. > 

SHIOMALLAFA NUBENDAI'FA «. THE QOKAK MUNICIPALITY ... XXII 606 

10. Bombay District Municipal Act Amendment Act (11 of 1884), s. 48— Specific 

performance of a contract or for dame gee for breach thereof. Section 48 of 

the Bombay Djjitrict Municipal Act (U of 1884) does not apply to a suit for the 

speoiflo performance of a contract or for damages for breach thereof. , 

THE MUNICIPAjIjITY OF PAIZPUB V. MANAK DULAB SHET, , ... XXII 687 

*11. Bombay Dietriet Municipal Amendntent Act (II of 1684), s. 48 and Bcmbay 

' Act VI of 1873, s. 86—Purf^se from mortgagee by .Munieipolity—Suit by 
mortgagor to recover possession— Ejectment ~ Limitaiion-^Notiee, A mortgagee 
(defendant No. 1) refused to give up part of the mortgaged land w(|ien 
the tnortgage was paid off in 1881. He remained in possession and in 1888 be 
sold this land to the Municipality of Mahad (dr?fcndant No. 3). Themor^agor 
subsequently sued the Municipality and its vendor to recover possesaion. The 
Municipality contended that the suit was barred by limitation under s. 48 of the 
District Municipal Act (Bombay Aok II of 1S84). field, that the suit'was not 
barrbd by s. 48. That section dora not apply to actions of njeotment brought 
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agi^nst i^manioipalitj. Suoh an action brought to try the title to land is not an 
action for anything done or purparting to ba^adono in pursuance of the Act* 
Nagutha v. Municipality of Shdapur distinguished^. ^ 

EABHINATH KESHAV JOBflt v. GANaABal « ' ... XXII 

13. District Municipal Act (Bombay Att XXVI of IBSO)—The DiatrlcU Municipal 
Act (Bombay Act VI of 1873), s. 14, Rules framed unde/ — Rule 16— Rule not 
'mandatory but only permissive—Contract Act (IX o( 1S72), s. 365— Suit for 
damages and injunction restraining Municipality from stopping water-supply—Right 
. to sue iy Civil Courts. The plaintiffs havirfg sued the Municipality of Sholapur 
for damages and for an injunction restraining the Municipality frono stopping the 
supply’(tf water to their house, the first 6nurt allowed the claim, but the Judlge in 
appeal dtsmissdd the suit, holding that it was premature, and that the plaintif f 
hau no right to sue the Municipality for damages uc^er Buie 16 of the Buies 
framed by the Municipality under s. 14 of the District Municipal Act (Bon.bay Act 
VI of 1873), that rule providing that “ parties dissatisfied with a decision of the 
managidg committee or of any sub-committee may prefer an appeal to the Munici- 
. pality whose decision shall be final.” Held, reversing the decree, that the rule 
must be construed as permissive and not maiidalory. It referred to departmental 
procedure only afid did not debar the institution of the civil suit. 
VABUCEVACHABTA V. THE MUNIGirALITY OF SHOfiAPUB ... ... XXII 


13. Ejectment suit against Municipality—Notice of action—Bombay District Afuntci- 
jmI Acf f/J oA 13S4), s! 4B— Notice. The plhinliff was tbo inamdar of the village 
* of Dakor. Ho filed an ejectment suif against the Municipality of Dakor, alleging 
Ahat the Municipality bad illegally anfi wrongfully encroached upon a portion of 
the Ckimti Lake at Dakor by laying the foundations of a building which they 
intended to erect for tbif purpose of a dharmshnla. The Municipality pleaded (inter 
alia) that the suit was bad for want of notice of action under s 46 of the Bombay 
District Municipal Act 11 of 1884. Held (by a majority of the Full Bench) that 
tbo provisions of s. 48 of Bombay Act 11 of 18^4 do not apply to actions for the* 
possession of laud brought ag*ainst a municipality. Per BauKONS, J. r—The 
provisions of s; 4B apply only to actions for the possession of laud, whereof the 
plaintiff has been dispossessed by the Municipality acting or purporting to act 
under some section of tbe Municipid Act, wfiicb empowers them io take possession of, 
or oust any one from, that land. Per BANADE, J. :—Section 48 does not generally 
apply to suits for the possession of land, except in tlies% cases whore the claim 
arises on account of some act or omi) sion*of the Municipality when it acts in 
. purauancouif its statutory powers, and encroaches upon private rigbt.s, Naguska 
T. Municipality of Sholwpur overruled. 

MA'TQHAJB HANEbH TABIBEKAB V. THE DaK0R MUNICIPALITY ... XXII 


14. Election — Bombay District Municipal Act Amendment Act (II of 1884), s. 23— 
Application to set aside a Municipal election—Order made as to costs—Jurisdiction 
—High CouH, Power of, to review such order under s. (>22 of the Civil Procedure Code 
(Act XIV of 1882)— High Court’s Circular Order No. 62. A District Judge acting 
under a. 23 of the Bombay District Municipal Act Amendment Act (11 of 1884) is 
not a Court within the meaning of the word in s 622 of the Ciwil Procedure Code 
(Act XIVof 1882), and the Hfgh Court has no jurisdiction to revise bis order refusing 
to set aside an election, nor can it interfere with an order made by him that the 
applicant shall pay the^costs incurred by the opponent. The High Court’s Circular 
Order (No. 62 at page 33 of thtsOrder Book) refers to Courts. 

BALAJI ^KHABAM OUBAW. MEHWANJI :^0WB0J1 ANTIA.. ... XXI 

16, Municipal fund—Misapplication of furtH by Municipality—Right of taxpayer to 
sue to restrain Municipality from such misapplication — Parties—Practice — Civil 
ProcedureX/ode (Act JUV of 1882), s. 80— Sp^ifie Relief Act (1 oflBTl), s. 56, 
c2. (k). A suit will 4a.at the instance of individual taxpayers for an injunction 
restraining a municipality from misapplying its funds. * 

VAMAN TATYAJI V. THE MUNICIPALITY OF SHOSAPUH ... ^ ^ ... XXII 

16.* Ssrif against Munieij^ity for injunction—Notice of action—Bombay Act (VI of 
1878), 8S. 17. 33 a)|f 42— Discretion of Municipality to take action under s. 83, 

• el. 8 of Bombay Act VI of 1873— Court's power to interfere with such discretion 
—Bondiay Act II of 1684, s. 48. A suit for an injunction to restrain a Munioi. 
pality from Removing a certain building or construction is not an action ” for 
anything done, or purporting to have been done in pursuance of the Act” within 
the meanflDg of s. 48 of» Bombay Aot II o6 1884. Sueh a suit can, therefore, 
be brought without giving* previous notice to tbe Municipality. Apart froin*the 
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provisions of a. 33 of Bombay Aoi VI of 1873, it is only if the site pf a building js 
vested in a municipality under as. 17 that tlus body is empowered, wbe'ther by 
B. 43 or' by any other sootion, to take steps for the removal of the building. The 
diaorokion of taking action or otherwise under the 3rd clause of s. 83 is vested 
in the Municipality, which alone can determine whether or not the removal of a 
building erected contrary to the provisions of s. 33 is or is not a measure likely to 
promote the public convenience. If the Municipality adopt the proper procedure, 
no Court can review its decision on the ground that in the opinion of the Court (he 
removal of the building is not likely to promote public convenience. The Legis- 

fUlature has confided to the Municipality, and the Municipality alone, the duty of 
deciding what measures within its legal,powers are for the public convenience, 
and its discretion is not subject to control by the Courts. 

P^rRI, PANACHAND GIRDHAR V. The AHHSnVB&D MUNlCIFAIilTT ... xxn 330 

Oaths Act— 

X of 1873— 

a. 9. Offer by one party to be bound by oaih of other parly if taken in a certain form 
—Acceptance of the offer—Subsequent retractation of the offer—Administering of 
the oath discretionary with the Court. The plaintiff offered under s'. 9 of the Indian 
Oaths Act (X of 1873) to be bound by the oath or affirmation of the defendant 
in a prescribed form upon a certain point. The defendant accepted the offer and 
took the oath. J9eZ<i, that the plaintiff could not retract bis offer to be bound oy 
the oath. 

ABAJIV. BaIiA ... ... ... ... ... ... XXII .381 

Refusal to take an oath—Effect of such refusal—Estoppel — Evidence. The plaintiff 
sued to recover certain land from eight dsfendatiis, alleging it to be his exclusive 
property. One of the defendants pleaded that he was a oo<owncr with the plaintiff, 
who had hitherto paid him his share of the rent. In the course of the case he • 
offered to withdraw bis opposition to the plaintiFs cieim if the plaintiff would 
swear a binding oath that his (the defendant’s) allegations were false and that the 
plaintifi had held exclusive possession of the property. The plaintiff refused to 
take the proposed oath. The Court, however, attached no importance to the refusal, 
and on the evidence passed a decree for the plaintiff. The defendant appealed and 
in the appellate Court the plaintiff’s son on behalf of bis father refused the oath, 
while on the other hand the defendant said he was willing, if required, to swear to 
the truth of bis case. The Judge was of opinion that the pl.aintifl’s refusal to take 
the proposed oath and the defendant’^ readiness co take it wits, under tho oircum- 
stanoes of the case, conclusive, .and disregarding the recorded evidence he reversed 
the decree of the lower Court and alloVJcd the defendant’s claim. Held (/•eversing 
the appellate decree and restoring the decree of the lower Court) that the appellate 
Court was worng in deciding the case on the ground of the plaintiff’s refusal to 
take the proposed oath. That refusal did not conclusively prove the falsity of the 
plaintiff’s claim. It was merely a piece of conduct which was evidence to be con¬ 
sidered in the case together with the other evidence. In this case there was 
abundant other evidi^noG all of which was in favour of the plaintiff, and his refusal 
to take the oath did not necessarily constitute a sufficient reason to set aside that 
evidence. A party who makes an oath as prescribed by his adversary confers by so ^ 
doing on his statement the charaoter of conclusive pruof, but bis mere refusal to 
make the oath does not under the terms of tho 0.aths Act (X of 1B73), justify any 
legal presumption against him. Such refusal is to be considered merely '‘s a place 
of conduct to bo considered along wittathe other evidence. 

CHINTAMAN BEAT 11. SHBINTVAS BEAT* ... ... ... XXII 680 

r 

Official Act — 

Jurisdiction — Bon bay Civil Courts’ Act (XIV of 1869), s. 38, as amended by 
Act X of 1876, s. 15, and Act„XV of 1880, s. 3— Regulation II of 1827, 8.43— 

< Suit against ,offieer of Qovervsment—Acts done by the defendant in his official 
capacity. See JURISDICTION 2. ' 

Jurisdiction—Subordinate Judge—Patel and kulkarni of mZZeye —JmpresemeiM of 
buUcsks by patel and kulkarni of vUlage far use of Oovemment officer—Suit fur 
dcimage—Aet X of 1876—.dcf XIV of 1869, s. 32< See JURISDICTION 10. 

Official Capacity— 

Monty lent to public officer—Money Uni to him in his eJjLial capacity—Jtefisdiehan 
of Subordinate Judge Act XIV of 1869, s. 93—Jurtsdtefion. SedJUEIBDlOTION 6. 
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S^itkaltotUUnd %hord»r to makaapofehnana — PciUea—Bombay D%$tnet PoJteo Act 
fBpmtay Act 17 of 1890), as. 63, el, 9, and Qb. sU PolilCE 4. 

• • • 

PUBiS— * . . 

9 

1. Inteatata $ueeei,a%on among Parm—Pafii Suecfsnon Aqt IXXI of 1866), a. 7, i 

’ aek. 11, el, i—Ctgutruetwn — Next of km One Jerbu, a Parai widow, died intestate 
and without issue, her father, mother, three brothers and two sisters having 
predeoeased her Two of her brothtry ludUone sister bad left children Some of 
these dhildren bad also predeoeased h r, leaving children (grand nephews and 
aieoea ot ^erbai). Two of this last mentioned class had also predeoeased her, 
leaving children (great-grand-nephews and nieces of Jorbai) fTirld, that Jerbai^ 
property should, in the first instanoe, be divided into, three shares, t e , one ftr 
each of the two predeoeased brothors who laft children, and ono for thepred'^seased 
■ister who left a child. Each brother s share to be two fiftns and the sister’s one- 
flfth. fThese shares to be sub divided among tb^ descendants of the two brothers 
and the sisters respectively, no descendant being entitled to share concurrently 
with his or her ancestor and, on each division and sub division each male taking 
double the shai* of each female btinding in the same degree of propinquity. In 
art. 3 of the second schedule of the Parsi Succession Act <XX1 of 1866) the gift 
to lineal deboendants is substitutional lu the sense that they take nothing if the 
head of their branch of the family is living, whereas if he is dead, thev stand in 
his place an^ako tbn Share which h^e would hive taken In distributing an 
estate, therefore, “among brothers diid sisters and the lineil descendants of such 
u of them as have predeceased the iiitfslitc,” the primary division must be per » 

ettrpea. If there are surviving brothers and lincil descendants of a predooeabed 
brother, then each surviving brother will take equal sbaies with the lineal 
descendants collectively If idl the brothers are dead, then tbi share which each 
would have taken, h id he‘survived, will* bo t^koii by his lineal descendants I( 
in either case the predecease^ was a sister her liiieiil doscondaiits will take 
her half-share only Inbithss 6 and 7of the Parsi Succebsmn Act the words 
“next-of kin " and “relatives ” are synonymous ind are collective names for the 
persons mentioned in the first and secon^schtduleb respectively 

HiRJIBBal GURbBTJl BHANDUPWABA e BAtUORJI . . ... XXII 909 

• 

S. Afarrta^s —Infant viarrtage amonq Parste — Cmtum—Suit for declaration of 
nullify of infant marr^e—Age of maiotity applicable in ease of such suit —Indian 
2ia)ortty^ci (I\ of IBIS), ss Band i—Pam Maitinge and Ihvotce Act (XV of 
1866), s 3— Limitation Act ^X7o/1877), nrf 120—Praefice—Second appeal— 

Ftr iingmf lower Cowls as to custom A Pfirbi female, withm three years after 
she bad attained the age of twenty ono, brought a suit iii the Court of the Sub 
ordinate Judge at Broach for a declaration that a marriage oi^romony performed m 
1869, whew she ^as not three years old did uot create the status of husband and 
wife between her and the defendant She had never lived with the defendant as 
hiB wife. The Subordinate Judge held tbit the marriage wab valid and binding, 
being of opinion that the custom of infant marriage among Jibe Parsis was well 
established and recognired.* On appeal the Judge confirmed the decree, bolding 
that at all events in 1869, when the marriage took place, the custom was common 
and recognized as binding. On second appeal the High Court concurred with the 
opinion expressed in Peshotarg v Uekerbat that the Zoroabtrian system did not 
contemplate marriage in infancy, but the lower Courts having found a oustom had 
grown up among Parsis in India \alidating*suob marriages, and that the custom 
was in foroe in 1869, did not consider it* open on second appeal to arrive at an 
independent finding as to wnether the evidence Cbtahlished the existence of such 
a oustouM Held, ^at a Parsi suing to have a marriage declared void is “ acting 
in the matter of marrfage “ and, therefore, the Indian Majority Act (IX of 1875), 
which makes the agS of eigoteen the age of majority, does not apply to a question 
of limitation with regard to suoh suit. The ago of «naj rity in such a case is that 
prescribed by the Parsi Marriage and Divorce Aof fXV of 1865), »(*», twenty-one 
*yeV8. Held, also, t]|at art 120 of the Limitation Act (XV of 1877) was appli¬ 
cable to the above sfit and that the plaintifi having for the purpose of bringing the 
■mt attained her majority at twenty one, the suit was not barred Act XV of 
1866 contains no provision as to the age at which a Parsi marriage ean be validl^r 
oontraoted, the matter being left to the general law which governs P«rsiB in that 
particular, jugt as the E^liah Marriage Act (4 Ceo. IV, c. 76) leaves it to be dealt 
with by %he oommon URv o4 England. * 

BAI 8HIB1HBAI v.'EHABflOBDJI HASABVANJI MASALAVAtA , ... 480 
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Partition— 

1 . Jnam mllagfi^Rtqht of management Property ooosieting of an ordinary loam 
Tillage and a oash allow *400 payable out of the revenue of mother village u liable 
to partition at the buit of a co sharer, except when it is held on earanjam or other 
impartible tenure, or vrherc the terms of the original grant impose a condition 
upon Its enjoyment that the manegemen^shall^ rest with a particular branch of the 
family of the grantees , and possibly a long continued practice from which a family 
custom m iy be 1 ifcrred may operate to bring about the same result. 

GOPAIiHabiv BAMAKANT . XXI 4dB 

2. Matntenanee — Mortgage—A as%gnmiiU o1 the mortgaged property as matnienanee 

of a widow —bubaequent redimptionof themo? *gage—Widow entitled to the redemp 
Hon numey A field hold in mortgage bj the family of the parties was assigned to 
a widow in the family for hor mainten moe when the family divided The mort¬ 
gage money wan subsequentlv p tid into Court 111 pursuance of a decree for redemp¬ 
tion Held that it waselesr on the issignmint thit the widiw wasimtitled to the 
money just as sbt was entitled to the field, t e to the usufruct of it for her life 
GAMBHlSMAr V HAMIKMAIi XXI TAT 


Partition made under a bond fide niisl tics tie to property eubfect to partition—Beparti- 
lion- Firndu law Bet HINDU LAW il 

Property tn diffeient jurisdicttone—Suit for part d partition—Suit for lind—Letters , 
Patent 1865, cl 12— Pradtee — Pioceduie—Joint family—Onus of proof — Jbvtdenee 
of beparate aequtailton—Juriadtetum See JURISDICTION 7 

Suit far partition — Exelunon—Bwden of pt oof—Hindu law See HINDU Law 22 

Partnenbip— 

Death of partnei — Bight of representitive of deeeasea partner to sue for a spemfle 
Oiset—Oontrael Act (IX of 1872) s 45 Sec CONTRACT ACT S 45t 

JUsoIvencv— Insolvency of one partrur—Vesting order—Suosequent dgeree against 
insoifvent, and attachment of tiu fir n i pr party tri execution— Claim by Official 
Assignee to vt aside attachment —Cud Pt cedure Code (Act XJVof ISBt) ss 378 
St aeq —Summons taken out in unrngn unc —Amendment of summons at hearing — 
Pinctiee — Proeedwe—Act of insolvency—Jurisdiction of Inwlient (.outt—Indian 
Evidence Act (I of 1812) s 44 Thb deft ticiaiiL was the manager of a joint Hindu 
family consisting of himself and two nephews carrymg on afunih buiiness in 
Bombay Madras and other places In ts suit brought in tho High Court o* Bombay 
against him as man igor of the said joint family a decree was passed on the 
11th April 1896 which wa'i 111 teims agunst tho detr ndant alone On tho same day 
certain property in Bombay m which (is found by tho Judgt) the nephews and the 
defendant were jointly inteiested was ittached in execution of tho decree Two days 
previously however tw 011 the 9lh April 1895 tho di fondant had been adjudged 
an insolvent by the Insolvent Oourt at Aladras under s 9 of the Indian Insolvent Act 
(Btat 11 and 12 Vic c 21) On Ibt 6th May 1896 the Official Assignee took out a 
summons to have the aitachmeut removed Held that the claim of the Offioial 
Assignee must prevail snd the propcity bi rclrased from attac hment At the time of 
theclaimof thi Official Assign thu deft nd ml s sohcdulopiad n >t beenfiled, the claim 
was therefore goaernod bv s 278 and the following sbctions of the Civil Procedure 
Oodo (Act XIV of 1882) As at tbs time of the attachment the dofendaut’a interest 
m the property bad by the vestii g order been completely divested from him and 
vesU d 111 the Offici il Assignee the property was in his possession partly on aocount 
of the Official Asbignee and partly on aoocuiit of the solvent partners of his firm, 
that lb wholly on account c f other persons All his property and all he could 
honestly dispose of whether fur his own benefit pr for the benefit of the joint 
family had prior to the attachment passed to the Offioial Assignee, and, conse¬ 
quently, there was nothing which the deoiee holder could attach and sell Where 
subsequently to the insolvenoy of oneof several partners in a firm a decreeia obtained 
against the firm and property of the firm is attached in exeeuxion such attaobment 
should be removed By allowing the execution, the solvent parthers abanlnn their 
right 'of aiimmisteriiig the joint estate and in the interest of the joint creditors 
the' deorae holder must be nsttttined from going on with the execution, and the 
partnership assets w 11 be applied by the Insolvent Court in paying the joint oredi- 
tors riteably, the Official Ass gnee receiving the insolvet u’s share of the surplus 
and the rest beiug b ended over to the silviut pirtuers By mistake the summons 
in this oase^purportsd t& be taken out by the Offiual Assignee of Bombay, omittuig 
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PBrfaiBnliip-rrootttifMwi.; 

him M Qotutitatnd attorney of the Offioial Auigoee of Madras. Held, 
that the Bammom might be amendefi at the heaftng by substitating the njima df 
the Offiotal Assignee of Madras and disposed t$ on thAt basis It was contend^ that 
the creditor’s petition in thft Madras Insolvent Court diaoloHed no act of insolvency 
which oonld legally justify an adjudication under s. d of the Indian Insolvent 
Act (Stat. 11 and 12 Vio , o. 21 ), and td<it the idjudioat^ri order was, therefore, 

* made by a Ooijrt not competent to make it within the meaning of s. 44 of the 
Indian Bvidence Aot (1 of 1872), and that, coDBeqaLnuy, both it and the vesting 
order were nullities, and the Official Ajiugiiee of Madras had no title to the attached 
property Held, that the order, although it might be erroneons and subject to 
reversal on appeal, was within the competency of the Madras Insolvent Court. 

Held, also, on the evidence that there was no proof of sacb collusion between the 
oreditor and the lusolvent in obt>ainiug the order of t^judicatiou as would briflg 
that order within s. 44 of (ho Indian Evidence Act (I of 1672). 

6 ABDABMAL JAQONATH V. ABAMVAYAL SABHAPATHT MOODUAK ... XXI 205 

a 

PBvpe?— 

Patter appeal—dSrpltcalton for leave to appeal ai a pauper — Such apphcalton rejected 
•^L%mUatMnforBubhequentappeaL—LvimiationAct{XVofiei1),a 6,andach II, 
arte. 152 and 170—Su^tent cauie fot delay — Civil Procedure Code (Act kiV of 
*1882), as. 409, 410, 413, 6824 and 592 A plaintifi whose suit had been dismissed, 
presented aiyxnjtamped memorandum of appeal and with it a potiiiou for leave 
to appeal as a pauper. Inquiry as ls>*piuperism was directed, and in the result 
the leave to apptal as a pauper Wis rsfused, but the luJge gave leave to amend 

* the memorandum of appeal by slating the ilaim at a lower valuation, Ibne reducing 
the amount of stamp fee rtquircd, and a week's time was granted to the appellant 
to pay the fee. The lee was duly pud, and the appeal wis aoeepted, bat when it 
oame on for heaiing it was dismihsod as sbitred b> limitation. On second appea^ 
to the High Court Held (reversing the deerth and remanding the oase), that the 
appeal was not barred By lilhitatiun FarrAn, C J , on the following 
grounds '—In ’bo case of appeals, ■> 592 of tbo Civil Procedure Code (Aot XIV of 
1682), requires two boparate docum> ntb t(«bopiesonted,—a mcmoiandam of appeal 
and au application for leave to appeal as^s piuper. When the Judge disposes of 
the pauper application ho does not thereby nocissarily dispose of the appeal, tie 
may still treat it as an existing appeal if the appellant denies to continue it The 
rule in s 418 of the Civil Froeeduri Code cidii it ipplv to sppcalb , for, iii view of 
the fact that the Linytation Act (XV of 1877, arts 152 and 170) piesoribeb the 
same timS for ffiing lu appeal and lor applying for leave to appeal as a pauper, 
the praoliqal result wodld be that in every cabe where an ipplioation for leave to 
app.^ aePa pauper is refused, the appeal if tRdi prose nled would be time barred 
These oonsideratums must have been iii the mind of ibo Legiblaturo when it 
enaotedtho Civil Pcocednrc Code of 1882, as thoLimitatiou Act was then inexistence. 

The District Judge was, therefore, under no legal obligition to dismiss the appeal 
when he refused the appellant leave to appeal as i piuper, and that he did not do 
so was clear from the fart that he allowed the niomorandum of appeal to be 
amended. Section 582A of the Civil Fnicc dure Code (Act XTVt of 1882) indioates 
the will of the Legislature lihat appeals shall not bo rejected on the ground of tbeir 
not being suffioiontly stamped if such insulhcioiit stamping arose from tbo appel¬ 
lant's mistake. In analogy thereto I tlnnk that the District Judge was acting 
within bifa powers when ho allpwid the ippcllant to stimp the memortndum ot 
appeal. %y CANDY, J , on the ground that undir tin ciicuu'stitices there was 
sufficient cause for not pr sentiug the appciPwithin the proper tim', and that the 
delay might be ezoased uuder s 5 of thcfiiiniution Act (XV of 1877) 

BAl FULi,tf. DBSAI MANORfaHAl BHAVANIDAS .. ... * ... XVII 849* 

Pftyment into Court-^ • 

Practice — Procedure —CJtmZ Ptncidure Codt (ActXIP oi 1882), s. 179 —Suit tor 
mtunctionof damaqei—Payment into,Couit by dt fondant to satisfy piaintiO'sclaim 
o—Qosfs in >ueh eatai—fioits. Sec PRACTlCB G, 

PonalXSode*- * • 

Act XLV of 1860— • • 

B. 194A. *‘Ifiaaffectian,” Meaning ol—Sedihovi publicaiMM. The word “disaffic- 
tiou ” in 8 . 124A of the Itdian Penal Code (Act XLV of 1860) is used is a special 
as leaning rnktilal Alienation or <li<S(>ontent, a spirit of disloyalty to, the 
Government or nzatm g authority. An attempt to ezcito feBlinga of disaffection 
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Aot XLV of ISfO— (epntmutd.) • . • 

*a • < 

to tho Odvernment is equivalently to anr attempt to produce politioal hatred of 
Qovernmeut iiB eetabliahed'by law', to e|Snte political dueontent, and alienfcte the 
people from their allegiance. This meaning qf the word “ disafieotion " in the 
main portion oi the eeotion le not varied bj lihe explanation Per PABBONB, J.:— 

The word “ disafieotion ”'uted in s 124A of the Indian Penal Oode cannot be 
oonstrued as meaning an absenoe of or the contrary of afieotion orlbve, that is to 
eay, dielike or hatred, but is used in its spieoial sense as signifying politioal alien* 
ntion or discontent, that is to say, a feelitig of disloyalty to the existing 
Government, which tends to a disposition qot to obey, but to resist and subvert 
the Government Per BANADB, " Disafieotion ” is not a mere absence or 
negak on of love or good-will, but a positive feeling of aversion whio^ is akin to 
disloyalty, a defiant insuboi^ination of authority, or when it is not defiant, it 
secretly seeks to alienate the people and weaken the bond of allegiance end pre- 
poBsess the minds of the people with avowed or secret animosity to Government,'— 
a feeling which tends to bring the Government into hatred or contempt by imp»tng 
base and corrupt motives to it, and makes them indisposed to obey or support the 
laws of the realm, and which promotes discontent and public disordq^. 

QUEBM-EMPRBBB V. Bamcbandba Nabayan . ... ... xxn 15 S 

s. 124A. Evidence—Wntmga ahowtng intention or animtu—LeUera of eontributora 
puNtehed in new^pera—Diiaffeetion — Ordera to prosecute—Cnmtn(il Procedure 
Oode (Act Zof 1BS2), a 196—Consteucteon— Refetenceto proeeedtnga in LegiaUitive 
Oouned. The accused, who ws:. the editor, proprietor and publisher of the Reaan 
newspaper, was charged under s 124A of the Penal Code (Aot XLV of 1860) witdi 
exciting and attempting to excite feelings of disafieotion to Government by the 
pubhoation of oortain articles, etc , in the Keaan in its issue of the 16th June 
1697 At the trial an order for the prosocutibn given by Government under s 196 
of the Criminal Procedure Code (Act X of 1862) in tho following form dated July 
26,1897, was tendered in evidence —" Under the proVisionb of s 196 of the Code 
of Criminal Procedure, Mirza Abas Ah Baig, Oriental Translator to Government, 

IS hereby ordered by His Excellency the Governor in Council to make a complaint 
agaipst Mr Bal Gaugadhar Tilak, B A , hi B., of Poona, publisher, pioprietor 
and editor of the Keaan, a weekly vernacular newspaper of Poona, and against 
Ml Han Narayan Gokhale of Poona, printer of the said newbpaper, in respect of 
certain articles appearing m the said newspaper, under s. 124A of the Indian 
Penal Code and any other section of the said Code which nay be found'to be 
applicable to the case ” Counsel for the accused objected that the order was too 
vague and should have specified the artples with reference to which the pcoused 
was to be charged. Held, that the order was sufiicient and was admissibft, but 
that if It were not sufiicient, the commitment might be accepted and the trial 
proceeded with under s 632 of the Code of Criminal Procedure. Queen-Empreaa 
V. Morton followed In order to show the intention of such publications', coun¬ 
sel for the prosecution tendered in evidence a certain letter signed “ Ganesh ” 
which appeared m the issue of the Keiart of May 4, 1897. Objection was taken 
that it was not admissAile, inasmuch^ letters to nevrspapers often express opinions 
which are not the opinions of the editor and publisher Held, that the letter was 
admissible to show intention and animus. The proceedings in the Legislative 
Council which result in the p i»s ng of an Act canuoi, be refelred to as aids to 
the construction of that Aot Adminiatrator General otvBenqal v. Premlal Mulhck 
followed. Section 124A of the Pcual Code|(Aot XLV of 1890) explained. Mdamng 
of the word “ disafioction ” At the cl6Be uf the Judge’s charge to the jury, 
counsel lor tho first accused asked that the 'following points might be reserv^ 
for the decision of tho Court under s. 434 of the Criminal Procedure Code (Aot X 
of 1682), vie . —1. Whether the order lor the prosecution wm sufficient ‘under 
B. 196 of the Procedure Code. 2 Whether the High Court had power, 

* in the abaefibe oi a sufiicient order, to aixiept the commitment of the accused 
,under s. 682 of t)io Criminal Pweedure C^e and to proceed with the trial. 

8 . Whether the meaning given to the term “disafieotion” by the Judge in his charge 
to tho jury was correct. The Judge declined to reserve the .bove points. The*- 
first accused having been convicted applied to a Full Bench uiider cl 41| of the 
Amended Letters Patent, 1866, for a certificate that the case was a fit one for 
appbal to the Privy Council The points upon which ho desired to appeal were thm 
which his counsel at the dose of the trial asked the Judge to reserve as above stated. 

The Full &uoh refused to grant the certificate. i ^ ^ 

QUBSB-EMPBEBS V. BAL GANaADBAB TiLAS ... ... < ... Xm Ug 
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•. 161. Pubhe lerbant- Revenue and Poltce patB^Agreement to reatore vtlUtffe 
Mahara to office on payment of Ra, 300 toioorostepan of a milage tem^e—,Orattflea- 
Uon—Official act. Tbs Mahars uf a certain * village baying boen syapended from 
their office tot some months, a meeAng^of the villagers was bold at the house of 
the Patel, at which the Patel was present, to consider the guestion of their restora* 

*tion to office, and an agreement was there come to that^tbey should be restored on 
their paying a sum of Bs. .SOO towards the repair of the vill^e temple. EM, that 
, the ntel, being a public servant, had cofhmitted an offence under s. 161 of the 
Penal Code (Act XLV of 1860). 

lUPBBAOnllX p. AFPAJI BIN YADAVBAO . ... ... ... XXI 517 

a. 187. Foreat Act (711 of 1876), a. 78—hefusal to aervi aa member ofapanch, a 
person wm convicted under s. 187 of the Aidian Penal Code for refusing, when 
oiUled on by a forest guard, to serve as one of apancA for the purpose of drawing 
up a pahohnama with reference to certain wood alleged to have been illegally out 
in a reserved forest. Held, that the conviction was illegal. The accused was not 
shown to be one^f the persons contemplated by tue first three paragraphs ol s. 78 
of the Indian Forest Art (VII of 187H), nor was the purpose for which he was 
called upon to give his assistance, one of the purposes mentioned in els. (a) to (d) 
of the section. He was, therefore, not legally bound to assist the forest guard. 

QUEBN-EMF,BB§B i;.*BA6A.T1 ... * ... ... XXII 769 

• * 

B. 311. Falaeeomylatntto Fcltee — Code qf Crtmtnal Procedure (Act X of 18B2), a. 162 
*—Slalementa of wttneasesbe/me Police not admtastble against aeeuaed — Evidence. 

V The accused complained to the Police that A and B had robbed him. After 
inquiry the Police reported to the Magistrate that the charge was false. The 
Magistrate thereupon struck ofi the case without holding any farther inquiry 
himself. The accuood was subaequently charged and convicted under s. 211 of the* 
fenal Code of making a false charge On appeal it was contended that as the 
accused had uo|j been given an opportunity of substantiating his complaint before 
a Magistrate, his prosecution was illegal. ,or, at the moot, he ought to have been 
charged under s. 182, and not s. 211 Held, that in order to eonotitutean offence 
under s 211 it was not necessary that the oomplaiut should bo made to a Magi^ 
trate It was enough that it was made to the Police authorities and related to a 
cognizable offence, and that action was thereupon taken by the Police, //eld, also, 
that the tact that no opportunity was allowed to the accused by the Magistrate to 
> Bubstantidte fais complaint before striking it off, was not a circumstance wbiob 
iuvalidatid the commitment duly made, and the conviction otherwise good could 
not '>e selKteide on account of such omissioiff The trial before the Committing 
Magistrate and in the Sessions Court gave ample opportunity to the accused to 
substantiate his complaint, and he was not prejudiced by the omission. The 
positive prohibition under s, 162 of thr Criminal Procedure Code (Act X of 1882), 
nts., that statements to the Police other than dying declarations shall not be used 
in evidence against the accused, cannot be set aside by reference to s. 157 of the 
Evidence Aot (I of 1872) • 

IMFERATBIX V. JiJIBHAl ObnND .. ... ... .. XXII 596 

'* SB. 426 and 441. Criminal trespass —Afitr'iief—IFho snag complain. The words 
“any person in possession ” m s. 441 of the Indian Penal Code do not mean only 
“ a complainant in possessioq." Certain persons were prosecuted under ss. 426 
and 447 of the Indian Pentl Code (Act XLV of I860) for committing mischief and 
ariTninal trespass by entering upon a certain fluid which was in the possession of 
the complainant's tenants and destroying the seed sown thurem. • The defence 
raised wasian alibi; it^was also ootiUtided on behalf of the accust-d that the field 
belonged to one of tbi&, and that the oomplaiiiiuit had no title whatever to it. 

The Magistrate, vriuf fried the case, declined to go mt' the question of titlo ; be 
found that the complainant's tenants were in posgession of the field; and dis- 
believiug the evidence of alibi he convipted the aocusra and sentone«‘d tdiem to fine. 

On application in revis^ to the Ui^ Ccirt it was urged (inter alia) that the 
eomplainaut, not bejog the porsou in possession, could not legally institute the 
criminal pftoeedings, and that, thcrofnre, the conviction was bad. Held, tbSt, 
looking to the nature of tfau falss dofouco sf t up by the accused, this was not a* 
case for introffotence lu rcvisiou, as to du so would encourage perjury. Held, also, 
that the word^ “ any perjon m possession ” in s, 441 of the Indian Penal Code 
do not itftan only “a somplamant in puBsSssioa,*’ there being no authority for 
taking the offences df misohAf and.orimiual Irespabs out of the general rule whfoh 
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allows aoy person to eomplam of a'lfriminal not ' Sofertnet m th» edu of Kalmavth 
Nag Ohowahfy, Chand Pemhad v« Evaru, Istcat v Sital and Inn Oane$h Satht 
referred to , » ' 

iMPBBAiaiXU KBSHAV^Ali JBKBI5HNA, * . .. XXI 588 

SB 468 and 471 Using as qenvtne a false document, Tho accused anphed to the 
Superintendent of Police it Poone for employment in the Police forro In support 
of hie application he prebented two t ertifi^tea ^bioh ho knew to be false One of 
those certificates was a wholly fsbneated dooumont, whilst tho other was altered 
by several additions made bubsequently to thn i<wae of the certificate Hdd, t hetr 
the accused wai guiltj of offences under ss 463 and 471 of the Indiaa Penal iQode 
(Aot'XLV of 1860) ^ 

Queen EMPBusb t> khandusinoh • . . xxil 768 

Peniions lot— 

XXIllof 1871— 

s. 4 Cash allowance allowed to worship of idol—Pei sonal grant—Cfml Procedure 
Code (Act A7F of 1882). s 519 Sec GlVIi:i PBOCEOUBB COOB, 8 589 

Pleader— 

1 . Praetiee—Procedure — Appointment by’pleader of another' without client’s 
authonty—Biguiation II of 1827 a 64—I tvti ^Procedure Code (Act ZIV of IBBS), 
ss 36 89 and 662—C barter 4ct 24 and 26 ?»« c 104, s 16—ift^b Ccurt’s Ciinl 
Ctreular Ofdeis, cl 18 (i)—Proviso ai to the appointment of another pleader— 

Proviso not idtia tires The proviso to sub cl (i) of ol 18 of the Civil Circular 
Orders of the High Court namely, th«t a pleader may app mt another pleader 
on, hie behalf, and that in such cise thi heanng will proceed, unless the Court 
see reason to the contrary is not lUtrh vves 

iNBBBHinArPAWh SUAl'rn.PPA * * XXII 664 

Seguialwm II of 1827, s 62, Apvendix L—Aet I of 1846, s. 7—Costs-Pee of pleader 
— Partition—Maintenance-Party to suit dainung only maintenance—Fee of deader 
cf sidch pat ty Seo Cosrs 2. 

S Beaponsibilitu of in conduct of ease-Suspicwus document used in a ease—“QmUy 
knowledqe"—Indian Petml (cdt (Act XL'V of 1860), s 471—Sanction fot ptosem 

tion Sanction wIS given for the prosefution of a pleader who in thfcooniuct of 

a case had presented to the Court i< r bis clients a docamenl,cf Buspioious appear 
anoe and which his clients wore charge with having forged The sanouinn was 
granted by the Sessions Judge on the ground that the document bore on its face 
such marks of oonooction that the pltader’s suspiotons must have been aroused at 
the first sight of it and that had be examined it, as he ought to have done, he 
would either have rejected it, or have advised his client to product it in Court at 
his own risk On appeil to the High Court Held that the sanction should be 
revoked. A pleader is under no higher obligation than any other igent would bo 
and to justify his prosecution it should be shown ^at he had been a party 
(principal or accessory) to the concoction of the dooument. or that ho had the 
knowledge th it it was concoctod The more fact that his duspicions ought to have * 
been aroused by the sight of th document was not prtmd fdeie evidenoe that he 
know or had reesoii to believe, tho dooumont to be forged 

In be BANCHHODDA8 NdnABUAb , , ' XXII 317 

PoUoe- 

1 Bombay Diatnct Police Act (VII of 1867), s 'li—"Booth"—Meaning of (he 
wcrd—SttuciweioHUviplattd by the section must be eonsttuetei on apublw road and 
, must cause nutsdiu to the public — ('onsituctwn Theacouse^tfad a house on ns eh 
* side of a public n id On thaocoasicu of a wedding be put bamboos ■w r' vi s tho 
** street from tho Aip windows of mSc house into |be top windows of the other house, 
and laid a oovtring of ololh over the bamboos thus making, a canopy, or awning] 
over tho street It was at such a height that no obstruotiontor inoonvenienm 
whatever was caused to persons or animals passing along tho smet The 
erected the structure without the permission of a Magistrate or M an nnp^i CnTnm..^- 
Mon For this «ct the aocusod was convicted by a Magistrate under s' dS of the 
Bombay Distnot Police Act (B imbay Aot VII of 1867) and mntenoed to pay a fine of 
Be. 5 Held, reversing the oonnotiou and sentenoe, thst ths strnoture udbted by 
the sihonBed was not a v booth” withm the meaning of s 88 of Bsmbay Aot VQ of 
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1867. JThe atraotun oontcmplated by the aeotion mast be on the road itself and 
oaose some nuiaanoeto the .publio. no part oFthe atracture in question toncbed 
the road, it oould not be said to have beau ianstnysted op the road. 

iMBBNAHAIiaHAND MOTIBAM ... • .XXU 748 , 

a. Bombay Dislriei Police Act f Bombiy Act IV of 1R90), a. il—Right df the Police to 
, have free access to a place of public amusement or resoft—Race-course emlos^re, 

Baoea were hotd in a certain encIoRcd ground at Peons which belonged to the 
Military aathoritiea, and waa lent fer thojgutpoae to the Western India Tnrl Club. 

• The part of the ground to which tbe pulihc wore admitted, was fenced in by ropes, 
and apldiers were stationed at intorvala to prevent any persona entering or leaving 
the enelosure otherwise than through tlin paaHa|!e 8 provided for the purpose. The 
Iqapector of Police, who was present on duty in chat capacity, contrary to^he 
regulations prescribed by the stewards of the races, erbssed over the fencing ropes 
into the enclosure instead of going in by Ibo regular entrance. This was reported 
to the honorary secretary of the club, who had general charge of the arrangements. 

Be seiit for the Inspector, and after an interview with him ordered two soldiers, 
who were in atten^noe to keep order, to put him out of the enclosure. They 
accordingly di^o, laying hands on him in the first iiiNtince, but immediately, at 
hie request, letting him go and merely escorting him outside. Ho thereupon under 
s. 853 of the Penal Code (Act XLV of 18C0) charged the secretary of thuclub with 
• using criminal force to a public servant in the exercise of his duty, f/eld, that 
the offence Imd been,cammitted. Under •s. 47 of the Police Act (Bombay Act IV 
of 1890) thePoflco bad a right of fret*access to the raca-enurse. 

. , QUBBrf-EMFfiBSS V. Boss... «... ... ... ... XXII 746^ 

. & Bombay District Police Act (Bombay Act JV of 1800), s. 48, cl. (a) — Construction — 

' ^oeession — Order as lo conduct of procession. A District Superintendent of Police 
issued a uotification to the following effect:—“No member of any sect can be 
permitted to proceed naked lo tbe firfk’to ba^bo, nor while there to bathe naked, 
nor to pass the streets pakc^ on any account. If an 3 one does this, ho will be 
■dealt with according to law.” Held, that Ahis iiotifioalion was not illegal or ultra 
virn. It waB%ot any order or command iw to costume, but merely a warning to 
the people that nn indecent exposure of t^e person was an offoneo under the law, 
and would bo dealt with as such. ' , 

In re Hukumpuribava Oosavi ... . ... XXII 716 

4. Bombay District Police Act (Bombay Act IV of iHSOf, ss. 58, cL i, and 65— 
Punchnama — Refusal^ to attend in order to make a panchnama. The accused 
refused tir attend to mskn a panchnama rogarding an obslrnctioii to a public road 
oansod bv a grain-dealer by keeping his gram bags on the road. Ue was thereupon 
eon icteAunder s. 53, cl, (2), and s. 65 of tUb Bombay District Police Act (Bom¬ 
bay Aol IV of 1890). Held, that the conviction wiif. illegal. Non-attendance to make 
the panchnama in question was not an oAeiico punishable under the Police Aot. 

IN BE BHOIMSHANKAK ... ... ... ... ... XXII 970 


PoBseBBioa— 

Adverse possession continuous — Temporary infeiiuption of pgssesston —TF>onp/ul 
possession given by Court to*a third peison—Restoration of possession to defendant. 

See ADVmtSE POSSESSION 2. 

Sje^ment — 3Sahomedan»family—Sons living with father-Decree and execution against 
father Subsequent possessionjby sons—Adverse possession—Civil Procedure Ctde 
(Act X cri877), s. ‘2BS—Limitation. Roe ADVERSE POSSESSION 3. 

1, Suit for. Parties—Tenants of defendant proper partiea to suit — Practii'e — 
Procedure — Mamlatdars’ Act (Bombay Act III of 187G), s. 8 , Defendant No. I 
having obtained a decree against the plaintiffs lor possession certain land 
in the Mamlatdar’s* Court, leased the land to defendants Nos. 2 anil 8. 

Shortly afterwards athe Mimlatdar's decree was reversed by t|^e High Court 
on the plaintiffs'application. Thereupon the plaintil'. sued the first dofendant 
and bis tenants (defendants Nos. 2 and 3), who, were in actual,iioseossioa, to 
yeoover the land. The Mamlatdar nq'eotcd the plaint, holding that there was a 
mi^oinder of oausee oMotion, one suit bein), brought against different persoi is for 
different o»usei of action arising at difforent times. Held, that tho Mam'i|tdar 
‘ sboidd accept the plaint and hear the suit on its merits, Tho defendant, wlio had 

obtained popsession under a drareS which had been reversed, could not in ipro'^o , 
bis position by letting third parties into possession os his tenants. They stood 
in the shoes of their iossor and were jointly liable with him to be oust.ed by 
ptooeedin^^ taken ^n the l^miatdar's Court. ^ 

ABTU V. yiBBNU GOVIND BAWA ... ... .. 130 
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2 . Symbohcal poa^e8a%on obtamed m esceeutton of former deereo—Friah nu< agamat 
the aame-defendatUa to obtavn aettuu poaaraaion K plaintifi who was obtained only 
symbohcal poBsesBion in execution of a format decree is entitled to maintain a 
fresh amt agamat the same defendant to obtain ro-il posBession 

SHAMKaB fiffiXO NADGAR V NABBINaBAt BAHCHAMABA JAHAOIBDAB XXII 0OT 


Praotloe— 

1 , Procedure —Amendment of ptunf—Dteerehon of the Judge—Code of Oivtl Pro¬ 
cedure (Act XIV of lBfi2) e 53 The amendment of a plaint under a 58 of the 
Oodo of Civil Pcoc^uro (Act XIV of 168i) i8*in the dihoretion of the Judge, and is 
not- the right of the suitor in all cireumstancoii It la not enough for a plaintiff to 
shoiil' that the amendment do's not alter the oharaoter of the amt 
TAFIBAMd 8 ADD XXI 570 


8 . Procedure — Appeal — Ltmtaiton—Uetnorandum of appeal—Non payment of atamp 
tn tme—PeMwn to appeal in focm& p luperia —SeeurUy for coats of appeal—Exten 
avonof tame for fuim<hing veurtty—Exceptw lal carcumataneea—Cvnl Procidure 
Code (Act XIV of 18b2l s 549 The plaintiff s suit having been* dismissed for 
non appearance under b 98 of the Civil Procedure Code (Act XIV of 1883) she 
applied to have it restored to the list for heiring, but her application was refused 
on the 2l8t September IS96 On the 17th October 189€ she petitioned for leave to 
appeal «n formd pauperu against the order of *he 31st September and annexed to 
her petition an unstamped memorandum of appeal On the 4th Dcoembei 1896, 
her petition for leave t > appeal tn formd paupens was rejee ted and she wao directed 
by the Court to appeal in the ordinary way if sho desired to anpeal On the 11th 
Deoember 1896 she applied for further time topiy the stamp fee on the memo 
randum of appeal and to deposit the usual security The C urt mide no order as to 
tho stamp fee but gave her time to fpcnish seourity until the opening of the Court 
after the Christmas vacation On the list Dooomber she tendered to tho officer 
of the Court the proper stamp isking tj have it affixed to her memorandum of 
appeal, but he refused on tho ground that it was too late Ihe plainufi therefore 
now applied to the Court of appeal askiiig that the stamp should bo affixed and 
the appi^ filed Held that the tpplioation should be granted As the Court bad 
made no order on the lltb December as to the day on which the Stamp duty 
should be paid the ease should be considered as if the stamp had been affixed to 
the memorandum of appeal on tho 21st December, t e the dtv on which Ihe officer 
of the Court refused to rccoive the stamp Thit being so the memorandum of 
appeal should be regarded as presented on the 17 th October 18J6 and consequently 
within the time of limitation Ihe appall tnt also applied for a further uttension 
of the time for giving security for the costs of the appeal on the ground that in the 
exceptional st tie of things in Bombay caused by the prevalence of the plague she 
bad been unable to raise the mone> required Held, that under the circumstances 
the application should be granted Section 549 of the Civil Procedure Code (Act XIV 
of 1882) does not absolutely preclude such an order if the circumstances render it 
just to do BO The Court rannot lay down a hard and last rule that in no case after 
the time for giving security has expired can an appellaqt be allowed further time 
JUMNABAl V V1S80NDAS BUTTONCHUBD XXI 676^ 

8 Procedure—Owil Procedure Code (Act XIV of 1882^, a 30—Perm%satonot Court 
—Leave of Court when to be gn en In a suit brought under s 80 of the Civd Proee 
dure Code (Act XIV of 1882) the perm,ia8ion of the Court required by that section 
may Ito given subsequently to the filing of ihe suit 

FBBNANDBZv aoOBiaUBB XXI 784 

4 Pra’wdute—Ctml Procedure Code (Act XIV of 1883) aa 58, 68, 63, 64—Plotnf 
regaati red —Copp,fe(rac( from account books annexed—Books oftccoumi not produced 
for emiHrmatxon—Penalty for non produetton of hooka On the 14th April 1897, 
a plaint was prerented and wassivambered and registered as a suit Annexed to it 
was a oopy of an extract from tho plaintiff s account books Tba matter was 
adjourned to the 8nd June 1697 for the production of the dhcojint books, in order 
that the oopy might be compared and venfiod On that day deither the plaintiff 
no( hii pleader appeared with the books, whpreupon the Subordinate Judge 
njeotad the plaint, holding that no summons could be issued unless tho copy 
extract anndted to the plaint was found to be correot Held, (teversiug the order), 
that idle i^aint having beeu registered op the 14th April, ^hqjmonses oughU.to have 
been os ned on the 2n4 Jana There was no provision in the Oiiiil Procedure Code 
(Aot Xn J of 1888) jostifymg the rejaetion of the plaint. The j^oalty whiob the 
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Pvaoiioe —( continued.) 

plaintiff inouired^ for not producing his original aooountsi’ was that prescribed 
in 68, Pia., not' being abls to put ,i>n that account without tl^e special'leave 
of the Jndgo. * ' # '* • 

GOPAL GUNDAPA NAIE o. .Vishnu NAIK ' ... XXII 

6 , Procedure—CivU Procedure Code (Aci XIVof 18f>2), s.<.€G5 and 3G6— Regulation 
VJJl of 1827, as. 7,9 and 10—Act XIX of 1841, .s. 9—Act VlJof 1874, s', lii—Death 
•of. appellant—Adipinistrator of the property of the decensect placed on the record — 
Abatement of appeal. An administrator appointed uiidbrs. 10 of Regulation VllI 
of 1827 does not by sneh appointment bggome the legal representative of the 
‘ deceased, or entitled to continue an app'<al filed by him. 

MALAP^ SIDAPA DBSAI B. DKVI NAllfr ... ... ... XXI 

6 . Procedure—divil Procedure Code (Act XI f’ of l892), s, 379—.Swif for injunction 
or damages—Payment into Court by defendant to satisfy plaintiff's claim—Costs in 
such case — Costs. The plaintiffs sued alleging cerUin windows in their house to 
be ancient windows and complaining that a building in course of erection by the 
defendant would, when completed according to tbe building plan, obstruct the 

• light through the said windows. In his written statement the defendant denied 
that the plaintifj^s’ windows were ancient and ths. the plaintiQs were entitled to 
the light and air as an casement. At the time of filing bis written statement the 
defendant paid into Court the sum* of Rs. 200, which in his written statement bo 
Stated wfiS mere than sudlcicnt to compensate the plaintiffs lor any damages they 
might sustain and which bn (defendant) paid in without prejudice to his conten¬ 
tions, but for the slike of peace and ti>*avoid litig.ition. At the hearing tfaeplaiii- 

^ ^tiffs abandoned their claim for injunqfiion, but insisted that they were entitled to 
more than Bs. 200 as damages. The Court found that the plaintiffs’ windows were 
ancient, but that the Rs. 200 paid into Court was sullicieiitdamagus. It, therefore, 
ordered that the defendant should pay all the plaintiffs' costs un to the date at 
which the Bs. 200 wore p.aid into Court, «nd as to their subsequent costs that the 
defendant should pay tbreu-fourths of the piwiiitiffs’ subsequent costs and thcf 
plaintiffs should pay to thb dcfcsidant oiic-fourth of the defendant’s subsequent 
costa. Thu Court offered to simplify its ord^r by din ctiiig the defendant to pay all 
the costs of tbe plaintifls up to the date oi paying the Rs. 200 into Court and half 
the plaintiffs’ taxed costs subsequi'iit to that date. Tbe defendant appealed, 
contending that under s. 379 of the Civil Procedure Coiie (Aet XIV of 18H2) the 
plaintiffs should have been ordered to pay all the defoiidaut's costs subsequent to 
tbe payment into Court. Held, that tbe suit was not one to reerver a debt or 
damages? and, ther«f<yre, s. 379 of tbe Civil Prow dure Code (Act XIV of 1882) did 

* not apply? That being so, the Judge had full discretion under s. 2*20 of the 
Civil Procedure Code ter apportion the costs, and tbe Court of appeal would not 
into ferc^itb that discretion. Held, also, iftat in cases not being suits to recover 
a debt or damages where money is paid into Court, the principle underlying s. 379 
of the Civil Procedure Code ought to regulate the discrolioii of the Court in 
directing the pa^^ment of costs. 

LuxuMON Nana Pattu v. Mukoba Ramcbihhna ... ... xxi 

7. Procedure — CivU Procedure Code (Act XIV of 1882), ss. 551, 577 and 584— Dis¬ 
missal of appeal—Potofirof the lower Court to amend decree afte/dismissal of appeal. 
The dismissal of an appeal under s. 551 of the Civil Procedure Code (Act XIV of 
1882) leaves the decrep of the lower Cr urt untouched, neither confirmed, nor 
varied, nor reversed, and it remains the decree of the lower Court which can amend 
it, in order to bring it into acc*ordanoo with iis judgment. 

BAPU V, VaJIR ... ... • ... ... XXI 

8 . Procedure — Complaint of offences under ss. 182 and 600 of the Penal Code (Act 
XLVoflBGO)—Necessary sanction not obtained—Withdrawal of tfimplaint —/>']- 
charge of accused—Fresh complaint lodged on same charges—Effect of previous 
discharge of aecusedw-Criminal Procedure Code (Act X of 18S2), sa. 248, 253 and 
408. A complaint was lodged against the accused, ch .'ging him with offences 
under ss. 182 and 500 of the Penal Code (Act XLV if 18^). Thi^coraplainanl’s 
•solicitor, finding that no sanction had been obtained as required by's. 195 of the 
Orifaiinal ProoeduraOSfle (Act X of 1882) for proceeding with the charge under 
8 . 182 , applied to thA Magistrate for leave to withdraw the complaint, which the 
Magistrate granted, adding to his^order the words “ accused is discharged.” ^he 
complainant having subsequently obtained tbe requisite sanction Hied a fresB 
complaint on the same chaiges. It was objected on behalf of the accused that the 
accused had bben aoqujfttd under s. 248 of ^the Criminal Procedure Code (Act X 
of 1889), and th^ furtho'^ proceedings were now barred ^under s. 403, jjphe 
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Magistrate allowed the dbjeotion and stopped the proceedings. On application to the 
High Court: Utld, that the order of the Magistrate sho^d be liversed And the 
complaint investigated. The ord^t ntqoping the ptooeedkogs would be legal only it 
the accused had teen acqiuitted <by a Court of competent jurisdiction, which was 
not the case, aej the Magistrate oouM not take ooguizanoe of the charge under 
s. 162 of tbr Penal Code (Act XLV of j. 66 &) without a sanction having been 
previously obtained. Aato the charge under s. 500 of the Penal Code (Act XLV of o 

1860} the proper procedure in respect of it was that prescribed for warrant cases.’ 

The only legal order that could bo made in such a case was an order of disohaige 
under s. 258 of the Criminal Procedure tSode<(Act X of 1682) and not of acquittal, 
and it was an order of discharge that was actually made. 

IH BE SAUBUDIM ... ... ' ... ... ... ' XXn 211 

9. -Procedure—CoTiteniiota matUr~Duty of Registrar—When a -petition for probate 
or letters of administration Vkcumes contentious — Non-appearance of caveator —form 
of order. So long as a petition for probste or letters of administration is “ non* 
contentious ” it is to be dealt with by the Registrar. As soon as it becomes 
“ oontontiouB ” it is to be treated as a plaint in a suit, and the suit is governed, 

HO far ae practicable, by tbc procedure prescribed by the Civil Procedure Code. 

The petition becomes contentious not upon the entry of a caveaft',’ but upon the 
filing of the afiidavit in support of the caveat. Whore, in ounscquence of the find* 
ing of the affidavit, the matter becomes a suit, the whole suit must bo disposed 
of by the decree of the Court. Where, therefore, at the hearing of the suit tl)e 
defendant does not appear in support of the caveat, it is not .• correct procedure for 
the Court merely to dismiss the caveat, IcaviUjg it to the Begistra/to dispose of the 
petition as a non-oontcntious matter. The proper form of order is that the caveat 
be dismissed and that probate or letters of administration issue, provided that.the 
Court is satisfied that the papers are in order. 

GHOTALAIi GHUNILAIi«. BAl KABUBAl ... ... ... XXII 261 

Procedure—Costs—Right of successful platnli'J to costs—Plaintiff recovering less than 
ifs. 2,000 .—{‘residency Small Cause Vourls Act (XVof 1682), s. 22— Amending Act 
(11 of I8y6 )—General Clauses Act (J of 1,868), s. 6. Sue COSTS 3. 

10. Procedure — Decree — Rectifying decree. By a written agreement the defendants 
agreed to purchase from the plaiutifi certain land comprising 5,280 square yards 
of hereabouts at the rate of Be, 1 -1-6 per square yard. The sum of Rs. 1,000 was 
paid on the date of the agreement in part payment of the price. The plaintifi sued 
for specific performance of the agreement. The plaint set forth the facts and the 
part payment, and prayed that the defendant might bo ordered specifically to 
perform the agreement and to pay to the plaintifi the balance of the purchase- 
money, t'ts., the sum of Rs 4,475. On the 9th September 1897, judgment was 
given for the plaintifi ordering “ specif^', performance as prayed and cosllb)’” The 
decree was accordingly drawn up in terms of the prayer of the plaint. It was 
afterwards disoovered that the sum mentioned in the prayer (vie., Rs. 4,475), and 
inserted in tbe decree, was incorrect and ought to have been Rs. 4,775, the latter 
being the real balance due at the rate mentioned in the agreement alter deducting 
the Rs. 1,000 paid as earnest. On 6 tl> Rovembor 1897, the plaintiff gave notice 
of motion to rectify the decree by altering the figure Rs. 4,475 to Rs. 4,776. On 
motion to rectify the^ecree ; Held, that the decree should be rectified. 

Phbrozsha PbbtonjiBandebia w. The SUN Mills, Limit I'D ... xxn 

11. Procedure—Dismissal of case in first Court loitlimt heariiig all the witnesses — 

Appeal—Duty of appellate Court to call the remaining witnesses before reversing 
fke decree of hrst Court. The Subordinate Judge having heard all the Witnesses 

‘ for the plaintifi and some of tbe witneifscB for the defendant intimated that be did 
not consider it necessary lor the defendant to call any more evidence. He then 
dismissed tbe B%it. Ou appeal by the plaintifi the Judge upon the recorded 
^ evidence reversed tbe decree and allowed the plaintifi’s claim. The defendant 
appealed to the High Court, contending th.at the lower Court ougl^t not to have found 
against him with^iut allowing him an opportunity to call the witnesses whose 
> evidence had been dispensed witja by the Subordinate Judge. Held, reversing the 
" decree of tbe lovAir appeal Court'Vnd remanding the ease), that the Lower Appellate : 

Court ought not to have reversed the decree of tbe first Cuui<iR.withottt allowing the 
defendant to give tbe evidence which the first Court declined toCtake. 

ABJin': Ramcbandba bhbt kabpe V. Shankar vishram sebkvi 
OHURAKE ... ... ... ... ... XXII iS 8 

Procedure—Execution of decree—Decree—Death of a party to a suit after argument 
and before delivery of jvdpment-ETecutfon against the heitseof deceased fudg^nt- 
* debtoj^—Civil Procedure Code l AU XIV of . ss. 284, .246.350*. flan P iBfmiiiw 1 , 
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IS. Prooedun—Uiflh Court—-Esetraordmary jurisdietion—Rtferenee by Collector— 
CnfU Pt'beedure Qode (Act XIVof^882), s. 622. Tbo High Coai't> wifi not 
interfere on a reference by the Collector with^a M&nilatdar's Court's decision in a‘ 
possessory suit. The aggrieved party can Mmsel&applyAo the Court.. 8alu v. 
Shivrambkat followed. * , , 

PANDU l>. BHAVDU ... * ..r . • ... XXI 

IS. • Procedure—Letters Patent, 24 and 26 Vic., c. 10<^ cl. IS—Appeal frotn an 
order of a single Judge of the High Court in the exercise of the Court's revisional 

. or eztrciordinary jurisdiction. No appealditw under cl. 15 of the Letters Patent 
from an order of a single Judge of the High Court dismissing an application lor 
the exftsoise of the Court’s extraordinary or revisional jurisdiction. The Letters 
Parent proride for an appeal only from a judgment passed in the original op 
appellate jurisdiction of the High Court. , ^ 

mBAIiAli V. BAl ASI ... ... * ... ... ... XXII 

U. Procedure—Right of appeal—Death of one of several appellants pending appeal — 
Death of one of several respondents pending appeal—Civil Procedure Code (Act 
XIV of 1682), sf. 366, 36H, 544 and 582. Any plaintiff or dufendant has a right 
to appeal withcAt the concurrenoe ol any of the parties to the suit. The mere 
fact of the death of one of several appellant.s cannot affect tbo right of the other 
appellants to proceed with the ap’peal if they choose to do so. One of several 
appellants (defendants) died after appeal filed, but before the hearing. Au appli¬ 
cation to have J>ho flaTne of bis heir enCered on the record as an appellant was 
rejected as too late. One of the respondents (plaintiffs) also died pending the 
•hearing of the appeal, and an apphcalmti to enter the name of his heir as respondent 
was rejected for the same reason. When the appeal came on for bearing, it was 
dismissed as defectivo^or want of parties. Held, that the proper course for the 
appeal Court was to order that the appeal bad abated so far as tbo deceased appellant 
(defendant) was ooncorned and to pruceefl with the bearing so far as the remaining 
appellants wore concerned^. Held, also, with /efereuce to the death of the respon¬ 
dent (plaintiff), that the appeal t3ourt ough4 to have prececdod under the provisions 
of s. 368 of thtf Civil Procedure Code (Act XIV of 1882), and to have either declared 
that the appeal had abated iis to him and*prooct:ded against the rc.st of the respon¬ 
dents under s. 544 of the Civil Procedure Cede, or else to have directed that the 
legal representatives of the deceased respondent should be placed upon the record. 
CBANOABSAKQ VKBSABHAI D. KHllCAUUAl,KAGUABUA*! ... ... XXII 

Proeedure—Second appsgl—Mixed question of law and fact. See SECOND APPEAL. 

• • 

15, .Procedure — Sentence—Enhancement of sentence—Power of appellate Court — 

Corviett^ and sentence on two separate changes—BeUniton of sentence where eon- 
vietton on one of the charges is reversed — Criminal law. Where an accused person 
is convicted and sentenced on two separate charges, the appellate Court has no 
power, in appeal, to maintain the whole sentence when it reverses the conviction 
on one of tne obdrrges, as to do so is, in effect, to enhance the sentence. 
QUKEN-EMPBEHH V. HAMMA ... ... ... ... XXII 

Procedure—Stamp duty—Cost of preparing a deed — Contract—Jurisdiction—Cause 
of action — Counter-claim — Set-oJf—CvM Procedure Code (Acl XJV of 1882), s. 111. 
See JUBTSDIOTION 3. 

16, Procedure — Summons — Service of sum nons — Civil Procedure Code (Act XIVof 
1882), ss. 80-82. Where a defendant is temporarily absent from home, and is not 
nprosenlld at his house by ah agent or male member of his family, a Judge is not 
justified in treating tbo fixing of a summou^to his dour as due service. The sum¬ 
mons should be again sent to the defendAnt's house to bo served upon him when 
the inquiries made show that he is likely to bo at home and to he found there. 
The Civil Procedure jCiode (Act XIV of 1882) m the matter ol the service of a 

. summons does not into account the female members of a defendant's family, 
and does not rely upon the presumption that they wiP take step# to inform the 
defendant of what takes place iti his absence. ^ ^ 

•BHOMSHBTTI JlNAPPASHETTI». UMABAI ... ... ** .. XXI 

17, ^procedure— Wro^^sue framed by lower Court — Finding on the point raised by 
. correct isdUe ocar nom judgment — No remand —Second appeal—Limitation^ Act 

fXV of 1877), seh, 11, art. 127-5-Porii<ion suit— Limitation. Where the Lower 
Appellate Gouct framed a wrong issue for decision, but it appeared from its judj^- 
ment that there was a finding on tbo point which would have been raised if the 
correct issue &ad beenjrftged, the High Cqnrt in second appeal refused to remand 
the ease for a nevafiuding>on that issue. The fact that tbp plaintiffs were* not 
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excladed from their shafe in part of the joint proporly doaR not prevent art, 127, 
ech. 11 of the Limitation Act (XV of 1877) from operating in reepeot of another 
part from which they had been exdluded to their knowledge, 

VISHNU BAMCHANDBA OANBSH AFPAJI CHAUDH4B1 ... XXI 32fi 

16. Revision—Power of revision in enminal cq-sea—Criminal Proc^ure Code (Aet 
X of 1882), s. 06— Search warrant — Issue-of search warrant illegal in the absence 
of any inquiry, trial or other proceeding pending before Magistrate. Some treasure 
belonging to the Native State of Radhaiipar was missing. The Administrator of 
Badbanpur sent a telegram to the District Superintendent of Police at Abmeda- 
bad, stating that part of the missing treasure wAs in the possession of the accViBed, 
who was a resident of Ahmcdabad, and asking that bis house should be searched. 

In consequence of this telegram, the City Police Inspector applied for a search 
wwyant to the City Magistrate of A^imedabad. Thoroapon the Magistrate issued 
a search warrant under s. 06 of the Code of Criminal Procedure (Act X of 1882). 

In execution of this warrant the house of the accused was searched and the Police 
seised and took away certain property belonging to the accused, to bis wife, and 
to his servant. The accused was subsequently arrested under a warrant issued 
by the Political Superintendent of Palanpur under s. 11 of the Extradition Act 
XXI of 1879, but he was admitted to bail by the District Magistrstu of Ahmeda- 
bad. On the 12th June 1897, the District Magistrate passed an order refusing 
to deliver up the property scixod by the Police to the Political Superintendent of 
Palanpur, but alluwing the Police to retain the properly for some time, as-it was 
possible that a pruseention would be instituted in Briiish ludia in respect of the 
stolen treasure. The Magistrate directed that/ if no prosecution were instituted 
within two months, the property should be restored to the persons from whose , 
possession it was taken. The District Magistrate subsoqncully reversed this 
order as being erroueoas, and passed a fresh onler on the 3rd August 1897, 
dirocling the property to be delivered up to the Political Superintendent of 
Palanpnr. Held, that the City Magistrate had no authority to issue a search 
warrant under s. 96 of the Code of Criminal Procedure (Act X of 1882), as at the 
time of issuing the search warrant tber^ was no idvestigaliou, inquiry, trial or 
other proceeding under the Code pending before the Magistrate, for -the purposes 
of which the productiou of the articles seiiiod was nucussary or desirable. Held, 
also, that the search warrant being illegal'and ultra vires, the subsequent orders 
relating to the detention and delivery of the property seiisad were also illegal and 
unjustifiable. Per BanAUE, J.:—The District Magistrate had no power to review 
bis own previous order of the 12th June 1897, passed on full inquiry and after 
hearing both parties. The power of revision in criminal cases is veryjjtrictly 
confined, and the same considerations which prevent Subordinate Courts from 
altering their judgments on review, hold good in respect of final orders which are 
of the nature of a judgment. *' 

In he FIAbiual Buck ... ... ... ... ... XXII 949 

19. Second appeal — High Court — Interference in second appeal with findinfls of fact 
based on wrong views of law—Ihndu law — Widow — Daughter — Custom, Proof oj — 
Exclmion of women from SHCCCsswin — Oohel girassias, Tf the decree appealed against 
is based on wrong views of the law of evidence, or on a misconception of the 
canons which the PriV>/ Council and the High Court ^ave defined as to how a 
special custom .should be proved, the High Court will interfere in second appeal. 

DESAI BANCUODDAS V1THAI.DA8 V. RAW’AU NATHUBHAI ICESABHAI ... XXI 110 

I 

Principal and Agent— 

lAafnlUy of agent for rent—Honorary secretary te a school maintained by a'foreign 
^ society — Contrnci Act (IX of 1872), a, iSSO - Efectment — Notice to quit —Service of 
notice—Transfer of Properly Act (IV of 1882), s, 106. The plaintifi sued the 
defendant to rccovr possession of a oertaiii bouse in Bombay and for arrears 
' of rent. The defendant pleaded thht the house in question was oocapied*by the 
Bcni-lsraol School of Bombay which was maintained by the Auglo-Jcwisb Associa¬ 
tion of L'cidon, tltat ho was honorary secretary of the school, and as such, and 
oiot in his personal capacity, ha^(jiircd tho house, and that ho had never paid the 
fent or expenses‘ot tho sohool out of his own p^ickot. Ho contended that be was 
not liable to be sued personally. Held, that the defoudanl tete liable for the rent: 

There was nothing to show that the contract for the house ^as made on thb 
personal credit of any one except the defendant. Tho notice to quit had been 
sent 1.0 the solicitor.^ of the defendant. It was contended that this was imt suffi¬ 
cient servioe under s. 106 of the Transfer of Property Act (IV of 1882). Held, that 
the service was sufficient. ^ 

< BHOJABHAl ALLABAEBlA V. HAlBll b/mUEL ... , ... XYTT 754 
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Privy Coanoil— 

1. Leave to appeal—Befusai of leave to appeal from a covlbiction and sentence — 
Al^ed laMirecl^in to a jury—ln^n Penal Code (Act XLV o/,l8G0), s.'VHA. 

Tiio petitioner applied to Ifho Privy Counc^ fof*leave to appeal Irotn a Kerdiot 
finding him gnilty on a ohi^rge under s. ld4i»o{ tholndnui Penal Code (Act XLV 
of IB^). Held, that, consistunlly with thS rules bitfaiprto guidiijg the Jadiuial 
Committee in ;ecommendiug the gr&nl,of leave to appeal from ccuivictions in 
.criminal cases, the petitioner's case was not oue in which leave should be granted, 

BAii GAngadhAb Tilak V. Quekn Empbbss . ... XXII 628 

2. Practice —Petition to restore an appeal—^erms under which it was restored. 

Under Buie 5 of the Orders in Council c f lath June 1858, an appeal was dismissed 
for want of^ prosooutioii on the 8tb October 189G. The record had been received 
on the Ihth* Japuary 1896, and since then no steps had been taken. The delay 
hainng been explained, and the cause of it considered suflicienl, the appeal was 
restored to the file, on conditions as to co.sts^ and on .sccuf ity to be given in Knglalid. 
B&biabAi i>. Mahomed Ismaid Khak ... ... ... xxi 723 

Probate— 

* 1. Application by^executors for probate—Order refusing probate—Subsequent suit by 
executors as persyns entitled under will to property of deceased —Res judicata— Pro¬ 
bate and Adnunislration Act (V of 1881), s. 12, Chap. V, ss. 59 and 83 —Succession 
Certificate Act (VJl of 18S9). Thcplaintifls applied to the District Court at Poona 
lin()p.r the Probate and Administration Act (V of 1881) for probate of a will of which 
they were appointed executors. The defendants opposed their application, and on 
appeal the High Court rejected it, heldiug that ou the ovidciicu the execution of 

, .the will was not proved. The plaintiffs thereupon filed the present suit as the 

. persons beneficially entitled under the will for a declaration that the properly of 

** the deceased belonged to them, aod for an injunction to restrain the defendant 
from obstructing them in the enjoyment of it. The defendant contended that the 
suit was barred as res judicata. Held, that this suit was nut batted by the order 
refusing probate of the will. The refusal tc^rant probate decs not conclusively 
show that the will propouhdod Ts not thu genuine will of the testator. 

GA.SEBH JAGANNATH DEV V. RAJICHANDXtA GANBSH DEV ... ... XXI 

• 

2. Costs of obtaining probate—Fund liable. Tlie appellant cited the respondent, 
who was the executor of one Tulsidas Varajdas, to bring in and prove his tostatev’s 
will. The Division Court (STABEING, J.), ordered the respondent to lodge the will 
in Court and to take out probate, but directed that the appellant should pay half 
the costa of obuining^probate. On appeal : Held (varying the order of STABLING, 

* J., as to fiosls) that the fund primarily liable to the costs of probate was the resi¬ 

duary estate ; and part >01 the residuary osbatc being as yob undistributed, it should, 
in lao fiiAt instance, be applied to this purpaso, and after that the appellant and 
respondent should contribute in equal shares. 

DAYABHAI TAPIDAS o.DaMODABDAS Tavidas ... ... XXI 

• 

3. Probate duty—'Duty payable only on assets in British India at date of death — 

Court Fees Act ( 711 of 1870), sch. J, No. 11 - Succession Act (X of 1865), ss. 242, 

244. Probate duty is payable only an assets which at the dale of the testator’s 
death are in British ],pdj>i.. * 

IN BE EZEKIEL JOSHUA ABBAHAM ... ... ... ... XXI 

4. Probate duty—Locality of asset. S died in England in October 1896, and pro¬ 
bate of h^ will was obtained tii England ou Isl December 1896. Uu left a large 
amount of property and crcxlits in iionibay, and he was a partner in the firm of 
David Sassoon and Company, which had its head olfico in London and had 
branches in Bombay and Calcutta. Held, that no probate duly was payable on 
the value of the share of tho deceased as a partner in the firm ob David Sassoon 
and Comfiany or the properties of the firm situated in British India at his death. 

In the Goods of*bib albbbt a. D. Sassoon ... ... , ... xyi 673 

Promissory Note— .*• , 

JSxprfss promise to pay — i^tamp. A document is not a promissory ucitc if it docs not 
ooi^taia an express Arfinisc to pay. 

^ QoVINDfioi'ALr. BALWANTEAO IIABI ... .. ... yxil 986 

Beoeiver—. * • 

Appointment of a receiver — Nomination by Subordinate Courts with grounds of nomi- 
natian-eSanition of tiif fiistrict Judge-^Order passed by the District Judge— 

Ex parte order—Beview — Appeal—Civil Pt ocedure Code (Ae^ XIV of 1^2), ss, 803, * 
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605 and 622. The Dietriot Judge made an ex parte order for the appointment of,a 
receiver under e. 905 of the Civil {procedure Code (Act XIY of 1883). Subsequently 
it having been shown to the Judge that the nomination'made by the Subordinate. 

Judge on which the order 'was piissed i^as incorrect, the District Judge made an 
order admitting a review. iTho plaintiff appealed to the High Court. Without 
deciding whether an appqal would lie againnt the order of the District Judge, the 
High Court dismissed the appeal, holding that the order of the District Judge 
having in the first instance b«en ex parte he had clearly the power to review it. , 
CHUNILAli HAJABlMAli n. SONIBAl EOU HAJARlMAh ... ... XXI 338 

JSttgistpation— 

Beffiatratio'a Act (III of 1877), s. 17-r-Mortgage-r-Change of natne in> Qoverrment 
recA^ds—Morlgage or sale—Subsequent agreetnent to retransfer land in Qoioernmeitt 
records on payment of debt — Oocument creafdng a right in land. Bee MOBTOAQE 2. 

1. Registration Act (III of 1677), s. 17, els. (e) and (h) — Receipt for purchase- 
money — Document creating or extinguishing a right to immoveable property. ‘ The 
plaintiffs sued to recover the property sold to them by the defendants. The 
defendants set up a repurchase and produced a receipt passed them by the 
plaintiffs which slated that the plaintiffs had no longer any interest in the pro¬ 
perty, and that they would execute a new salo-deed. The plaintiffs contended 
that the receipt required registration. Held, that as the receipt created or declared * 
or extinguished a right to the property with a superaddod covenant to execute a 
stamped document to thesamci effect ona futurQ occasion, it required registration. 
PABA8HBAM V. QAKFAT ... . ... ... XXI .533 

8. Regietratwn Act (111 of 1877), s. 50—Nctiee—Registration is notice only of regis¬ 
tered documents, not of unregistered documents under which holders of registered 
documents derive their title — Priority. The plaintiffs sued to recover possession 
from the defendants of certain land which t'hey had purchased from one Ban by a 
registered deed of sale dated the 22nd August 18^2. Ban had been given the 
land by one Hariuharid by a registered deed of gift dated ISlh November 1881, 
Harichand, however, had purchased the land from one Vitboba on tbe"22ad March 
1876, and the deed of conveyance to him o) that date was not registered. On the 
2nd April 1894, the sous of Vitboba (defendants Nos. 1 and 2) sold the land to 
the Ibird dofend.-inl by a deed of that date which was duly registered. The third 
defendant contended that the plaintiffs’ title depended on the unregistered deed of 
the 23rd March 1876, executed by Vitboba (father of bis vendors) and that his 
(defendant’s) purchase by registered deed, dated 2ad April 1894, bad priority. 

Held, that the plaintiffs’ claim must be dismissed. They w^re mere strangers to 
the laud unless they could rely on the, unregistered conveyance by Vithrba to 
Harichand of the 23rd March 1876, but this conveyance bad no effect when brought 
into competition with the registered conveyance to the third defendant of the 2nd 
April 1894. Though the register is notice of registered documents, it is npt notice 
of unregistered documents under which holders of registered documents derive title, 

CHUNILAL PREMJI MARWADI V. BAMOHANDRA... ... ... XXII 218 

3. Small Cause Oourt^-Jurisdiction—Prooineial Small .Cause Courts’ Act (IX 
of 1887), S.25, sch.II, arts A and IS—Hereditary allowance—Immoveable property — 
Registration Act (III of 1877), ss. Sand 17 — General Clauses Act (Bombay Act 
III of 1886)— Civil Procedure Code (.Act XIV of 1882), s. 252. Plaintiffs sued in 
the Court of Small Causes at I’uona to recover Bs. 400 for arrears alleged to be 
V payable to them uuder an agreement by,.the defendant’s father to pay Bs 160 per 
annum, of which Bs. 50 were for mainteqanoo of plaintiff’s mother and the 
residue was to bo applied towards defraying the expenses of a temple. The terms 
, of the agreement ifaowcd that it was intended that the payment for the expenses 
of the temple should be continued in perpetuity. The Judge’dismissed the suit, 
holding that being^ for a hereditary allowance it was a olai(h''for immoveable 
•property and came under els. (4), and (13) of sob. II of the Provincial Small 
^uae Courts’Act/IX of 1887). 'He also hold that the claim came within the 
meaning of ss. .3' and 17 of the Registratiou Act* (HI of 1877L and that the docu¬ 
ment creating it required registration aud not being registers, pas inadmissible 
in evidence. Ou application by the plaintiffs to ihe High Court uuder s. 25' of the > 
Provincial Small Cause Courts’ Act (IX of 1887). reversifig the decree, that 

the 4'ait was not for possession of immoveable property or recovery of an interest 
in such property within the meaning of art. 4, nor did it corns within the pur¬ 
view of art. 13 of soh, 11 of tlis Act. T(ie Small Cause 6onrt had, therefore, 

' jotisdiction to entertain, the suit. Held, further, that the document did not 
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require regiedration, as it was not an instrument purportinpor operating to create 
or deolarS an interest in immcveablo property within the meaning of s. 17, or create 
an hereditary allowance in the sense in which tbiA expression is'nsed in 3 of 
the Registration Act (in of. 1S77). ' » , , 

VISHNU Ganxsr Jobhi V. YebhavAntrao* . XXI 

4. Suit for regiilration — Registration Act fill o/l877), as. 34 and 77. 'No suit lies 
'under s. 77 of the Registration Act (III of 1877) against an order made under s. 34 
of that Act refusing to direct a document to be aocepled'for registration. 

. GAN0A,VA V. SAYAVA ... . ... w .. ... ... XXI 

6, Suit po compel registration — Diacreiion of registrar in acceptance of document for 
registratiari unjier s. 24 of the Regialtalion Act—Regisbnble document with another 
dMummt annexed, the latter, if presented by ttailf, being beyond time—Registrar 
tion Act (HI 0/1S77), sa. 24, 73, 75 and 77. A registrable document, which hllld 
been executed by tbo plaintilT .m the one }lh,rt and by the defendant Tullocirchand 
and onq Motichand on the other part, was accepted for registration by the Bub- 
Registrar of Bombay after four months from the date of execution under s. 24 of 
■ the Registration Act (111 of 1877). Motichand subsequently admitted execution, 
and the document was registered as against him ; but the defendant Tullockcband 
objected to its registration and the Registrar refused to register it. The plaintiff 
then brought this suit under s. 77 - of the Registration Act praying for an order 
liir^oting the registration of the document. The defendant contended that the 
document oueht not toJiave been accepted for registration without inquiry as to 
whether the failure to present it wilhhi four months had been caused by urgent 
necessity or unavoidable accident, aqd at the hearing of the case counsel for the 
'defendants proposed to ask the Registrar’s clerk in his examination whether any 
'** such inquiry was madt^ Held, following Durga Singh v. Mathura Das that the 
question should be disallowed, the Court having no jurisdiction to enquire into 
the exercise of the Registrar’s discrctioib unde* s. 24 of the Registration Act. 
The defendants executed and delivered two doauments, A and B, to tbo plaintifft 
A being an agroemoiit of c^iuilatile mortgage and B an agreement that they would 
register A and do ail things ticcossary theif-for, and in case they failed to do so, 
to pay whatever the plaintifi could claim .under A if it h.ad been registered. The 
plaintiff obtained an order lor the registratiDn of A, but failed to present it for 
registration within thirty days after such order as required by s. T.'i of the Regis¬ 
tration Act, and when he did present it, registration wa* consequently refused. 
He subsequently lodged document B for registriitioii with A as an annexure to it, 
and it wws accepted op payment of a penalty under s. 24 of the Registration Act. 
* The Registrar, however, refused to register B un the grounds (1) that without A 
there wou(jl bo nothing*to show to what property B referred, and (2) to register A 
as i-n anSexureto B would be contrary to thk provisions of s. 75, which limited 
the time for registration to thirty days. 7'he plaintiff then brought this suit 
under s. 77 praying for an order for the registration of B with its accompaniment, 
A within tbPirty days from the date of decree. Held, that B being a registrable docu¬ 
ment of which execution had been adruittod, and it having been presented within 
t.ima and accepted under s. 24 of the Registration Act ought to be registered, the 
document A being copied out as an annexure. Decree accordingly. Queers 
aa to the effect such registrittioii might have on A and wboiber it would render it 
. eflScacious as a registered document. 

OOEUIiBHOT MULCHSVND v. TOLLOCKCHAND IIABNATH ... ... XXI 

6. Suit tm compel registratvAi—Document referring to another document—Two 
documerdc when registrable"^ as one—Duties ^of Registrar—Further period for pre¬ 
sentation allowed by s. 34 of RegistrationJ»ct—Registratum Act (111 of 1877). 24, 

34, 77. The defendants executed and delivered two documents A and B to the 
plaintiff-rA being an agreement of equitable mortgage and B an Agreement <hat 
they (the defendants) Vould register A and do all things necessary therefor, and, 
in case they failed tbdo so, to pay whatever the plaintifi could olmm under A if it 
hofl been registered. The plaintiff obtained an ordjr ft r the registration of A, but 
failed to present it for registration within thirty days after such cyd^er as required 
’ by/. 76 of the RegiBtra|ion Act (III &f 1877), and. when he did present it, registra- 
tiop was oonseque^l^ refused. He subsequently lodged B for registration, with 
• A as an iftinexure m it, and it was accepted on payment of a penalty under |i. 24 
of the Registration Aht. The R^iatrar, however, refused to register B on the 
grounds that without A there would be nothing to show to what propertyfB 
referred, and (2) that to register A as an .inncxuro to B would be contrary to the 
proviaiociB of*8. 75 wh»o&|imitcd the timq for regiatration to thirty daya. The 
then bToaghtthiB>8uit under s. 77 praying for an orjler for the regiatrqtion 
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of B, with its acoompauimeQt A, within thirty days from the decree. The Divi- 
eion Coart made the order as prayed for. On,appeal by the defendants ndd, 
that the decree ordering the registration of B was oorreet. That document was a 
mere personal covenant .to doea certain Act with reference to a particular 
document. There was nothing on the'face of it to show that the accompanying 
document referred to in it related to iromoyeable property. The registering offleet 
would travel out of his functions if he were to institute an enquiry as to what was 
the nature of the document referred to. When a Registrar has directed under 
8. 24 that the document shall be accepted for registration, the Court cannot inquire 
under ss. 77 and 74 into the propriety of iihatdirection. Durga Singh v. Mathura 
Das approved of and followed. The proviso to s. 34 allows a further period of four 
months (in addition to thn four months allowed by s. 24) within which to r.ppear 
subject to the conditions set out in the proviso'. Held, also (varying the decree pf 
the lower Court), that docuovent A should nut be copied as an aiinexure to document 
B. If document A were in the nature of - a schedule or appendix to document B, 
then the two dooumeuls could be registered as one ; but as they appeared to be 
two distinct documents separately stamped and executed for difieront objects, they 
could not be so registered. The Registrar bad no power to inquire what document 
was referred to in the document be was asked to register. If ho could not register 
the two documents as one, neither could thn Court do so under s. 77. 
TUhLOOKCHAND HAENATH t>. GOKULBHOY MULCHAND ... ... XXI 

Unregistered mn-mortgage—Sale—Subsequent unregistered mortgage of same property 
—Decree on latter mortgage and sale in execution—Sale certificate registered — 
Priority — Interest passing on sale of morlgdged property in execution of a money 
decree and of a decree in mortgage. See MOKTQAOE 6. 

Regulation— 

II of 1627— 

s. 62, Appx. L. Act I of 1846, s, 7— Costs—Fee of pleader — Mainunanee — 
Pdrtition—Party to suit claiming only maintenance—Fee of pleader of such party. 
See COBTB 2. 

Religions Endowment— 

Hindu temple. Manager of — Trustees — Ren,mal of trustees—Trustees misapplying 
funds by mistake-Jurisdiction of Copris in India—Code of Civil Ptocedure 
(Act ZIV of 1882), s. 5o9— Scheme of management of Hindu temple. Form of. 
See TBMPl'iK. 

Res Jodioata— 

1, Finding on unnecessary issue- between co-defendants. A finding between 
oo-detendants unnecessary for the detori-ii nation of the suit, or the rights of the 
parties involved in the suit, is not res judicata, 

BAPU r>. BHAVAEI ... ... ... ... ... XXII 

2, Point of law decided in previous suit between same parties— Vatam The point of 

law though dioidod in a suit between the same parties can never be res judicata. 
CHAMANIiAL». BAPUBHAI ... ... ... ... ... XXII 

Trustee — Charity — Suit^‘againat de facto manager or trus'.ee by de jute trustees — 
Dismissal of such suit as barred by limitation—Subsequent suit against same 
defendant by Advocate General under s. 589 of the Civil Procedure Code — Such suit 
not affected by first suit — Civil Procedure Code (Act XIV of 1882), s. 539. 
See TbUSTKE. » 

Restraint of Trade— 

Contract Act (IX of 1872), s. 27— Agreement to share profits of trade — Parties — 
Practice. See CdNTBACT ACT. H. 27. 

ReBnmption— \, 

'Land granted with iondition of service—Land granted as remuneration for service— 
Service attached to grant of hereditary office—Adverse possession — Limitation, 
ISee ADVBBSE Po'bSEBSION 4. 

Renenne Jnrisdiotion Act— ' « 

X of 187C— 

■8. 4,\>1. {/), 5. Survey and Settlement Act (Bombay Act I of 1865), a. 32— Land 
Revenue Code (Bombay Act V of 1879), ss. 38 and 39— Free pasturage — Land set 
apart by Government for gracing—Subsequent sale by Oounrpment of part (/ aueh 
land—Right of pasturage by the inhabUanta of a viUage.over Offomment waste 
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X at 4.876~^fcontin^t^,/ ^ 

lands—Btffhi of Qovernmeni over such la,nif—Jurisdiction of Civil Courts." The 
land oomprised in three trnpvey nuinberB sitai^ inithe viflage of Mabinf were set 
apart by Government as free graaing Jand for the cattle bf villagersf; Oat of this 
land about 2,600 acres was sold by Government to one Manohersha* (defendant 
• No. 2) in 1891. ,The extent of the area over which village cattle grazed befor*! 
tboBi|le being thus curtailed, the plaintiff for himself *asd on behalf of the other 
villagers brought this suit against the ^rstaty of State and Manchersba, alleging 
that thb land left for grazing after the stile of 2|G00 acres was insufficient for the 
pasturage of the village cattle and praying (in the alternative) that Government 
should Set apart so much of land as might be necessary for free grazing, etc., and 
that until such land as was necessary bad been set ap%rt, the plaintiff might^he 
dedarod to have the right of using the land comprised lu the throe survey numbers 
as heretofore, and that an injunction might be granted accotdingly. Government 
alleged that the land that was left after the sale to Manchersha was sufficient for 
the bond fide needs of the villagers, and contended (inter aliaj that the suit was 
barred under s. cl. (f), of the Revenue Jurisdiction Act (Bombay Act X of 1876), 
Held, confirming the decree of the lower Court dismissing the suit, that while the 
Courts consistently with the course of legislation may have jurisdiction to declare 
that the villagers of a specified village are entitled to rights of free pasturage over 
Government waste lands within the limits of tbeir village, still they can go no 
further and anjpiii the'Collector to j^ursde any particular course in connection 
with them while be is acting bond fide in pursuance of the power wbii^h the pro- 
gvisions of the statute runfer upon him. The claim being against Ouvornment 
respecting the occupation of waste land belonging to Government, the Civil Courts 
are precluded from undiertaining it under s. 4 of the Revenue Jurisdiction Act 
(Bombay Act X of lb76). A question relating to the discontiuuous occupation of the 
village wastes by the village cattle is as ftiucb a question of land-revenue as one 
relating to the permanent occupation of tbein dV a portion of them by an individual.* 

Trimbak gopal raualkar I). THB Seobbtary of State fob India, xxi 
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I. H. Meaning of the words" ajrpeal allowed by law” — Construction. The words 
“an appeal allowed by law” used in s.41 of the Revenue Jurisdiction Act (X 
of 1876) do not mean “ an appeal within the. Jime allowed by law." They refer to 
the appeals which the law prescribes, and have no roferAice to the limitation in 
point of time, which the law may impose upon the bringing of such appeals. 

BanchoI^ Uaribhafo. The sbckf.tary of State fob India ... xxil 688 

s. 11.* Huit against Qov^nmenl — Practice — Procedure—Appeal from an order of a 
reveruc o^ter—Presentation of such appeal—^urisdtction. Sec JURISDICTION 11. 


ReTepsioner— 

ItUerest of revgrsianer expectant on widow's death does not pass an insolvency to Official 
Assignee — Adoptidn—Adoption by widow relates back to her husband’s death — 
cessionof a brother to a deceased brother's estate—Subsequent adoption by deceased's 
widow divests estate—CondUional vesting of estate in heir — Inheritance—Hindu 
law. See HINDU Law 23., * 

► 1. Limitation applieable to reversioner—Limitation Act (XVof 1677), art. 141— 
WtU — Dharam—Oift do dharam—Charity. One Gallianji Sewji died without 
issue on 6tb January 1869, leaving two widows, Cooverbai and Nenavaboo, who 
theroupot^ took a widow's estate in such of his immoveable property as was nut 
validly disposed of by him. By his will dated 5th January 1869, be appointed 
the defendant Vundravandas and two othtirs his executors and trustees. The two 
ytw were dead at the date of this suit. By his will he left two inianoveable pro¬ 
perties to* his wife Gqpverbai for life and two to his wife Netiavahoo, and the 
residue of his properi^.he left to his trustees, directing them to apply the same in 
charity (dharam). The properties left to his widows wo'o to revert on their death 
to the charity fund held by the said trustees. Coovpi^ai uied in 1871. Nenavaboo 
(urvived till 1888 and died in November of that year, leaving a will! The plaintiff 
was* the nephew (broiler’s son) and heir of the testator and he sued to have his 
rights in and to his i(tiole*B estate ascertained. He contended that the bequests for 
* dharam WMe void and.that the property bequeathed for that purpose was unflis- 
posed of. He claimed to be entitled to the whole of the testator’s immoveable 
property inmudiug that which had been devised to the widows for life. The defen¬ 
dant pleaded that he and ]tis co-executors had held and dealt with the estate in 
aooordauM vi^ the tesiihtof'B will, and confbnded finfer alia) that the plaintiff's 
claim was barred limilafion. Held, that the devise to dharam was too general 
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and indefinite lor tbe Court to enforoe, and was. therefore, void. BtHi, also, that 
under art. 141 of tbe Liinitation*'<Act (XV of 1877) the> plaintiff's claim to the 
immoveable .properties left,by the,te8laUir was not barred by limitation. 

VUMOBAVANDAf PUBSHOVAMDAB V. UuBSOMOAB QOVXMOJI ... XXX 646 

. 9. Right aeeruihp afttr th» death of v>idow-^~AJioption—Invalid adoption bp toidow 
—Suit by reversioner aftir touioio's death—Limitation —Ltmifafim dot (ZV of 
1677), aeh. II, arts. 118, — Oonatruetion — Bequest to toife-^** Takeposeu- 

sion of and enjoy "—Direction that she w<pf to be owner just as testator was owner 
— Life^intereat. A claim by a reversioner to recover his share of the property of a 
Hindu who has died leaving a widow, aocrugs from the death of the widow, and, 
as to immoveable property, art. 141 pf Act XY pf 1877 allows twelve years within 
whfa)i to brings suit. An adoption to the deceased taking place in the meanwhile 
does not curtail such period 6r im^se upqn the reversioner the necessity of filing a 
suit to have it declared invalid during the lifetime of the widow under pain of losing 
the inheritance upon the widow’s death. Article 118 of Act XV of 1877 does not 
operate to give validity by lapse of time to an invalid adoption, if no suit is brought 
by tbe reversionary heirs within six years of its taking place to obtain a declaration 
that it is invalid. Where a Hindu by his will directed that after his c^eath hie wife 
was to take possession of and enjoy his property, and in another passage declared 
that “ Just as he was the owner so sfae was to be the owner," but there were no 
words of inheritance used, nor did he directly give his wife any power of dispositioQ ' 
over the property ; Held, that she took only a life-interest rn the property. The 
Courts have ’always leaned against snoh a dcostruction of the will of a Hindu 
, testator as would give to the widow unqualified.control over bis property. 

HabIUAL PRANIiAli V. BAI BbwA ... ... ... ... XXI 37.6 

ReviBion— 

Power of revision in criminid eases. See PBACTICB 18. 

Bioond Appeal— 

Interference on second appeal with finding of fact baaed on wrong views pf law. See 
PBAOTIOR 19. 

Mixed question of law and fact—Finding df lower Court—High Caurt’apower to 
inM’fere—Ejectment—Proof of title—Inference of tide from acta of ownership — 

Finding of lower Court on such question. In an ejectment suit the evidence of 
the plaintiff's title to the property consisted of evidence of acts of user from whiob 
the Court was asked to infer ownership in the absence of proof of a better title 
by the defendant. Upon review of the evidence the District Judge held that the 
plaintiff's title was not proved. Held, that this finding, which was a mixed onaof 
law and fact, was a finding with whVoh tbe High Court could not interiere on 
second appeid. When from the facts found by the lower Court, the legal inference 
to be drawn is certain, the High Court in second appeal may correct erroneous 
conclusions drawn by the Lower Appellate Court. Where, howsver, «he Is gal 
inference to be deduced from facts is doubtful, it is not open to the High Court in 
second appeal to interfere with the findings of the lower Court. A test which often * 

presents itself to an Bnglish lawyer is this : Would a Judge withdraw the case from 
a jury on the ground that there was no evidence of the question to be found upon, 
such as adverse possession or title, to go to them; or would he, on the other hand, 
on certain facts being eataUirhed, direct them to find in a parfieulat manner 7 In 
either of these oases it would be open to tbe High Court in second appeal to come 
s, to a differemt conclusion from the Lower Appellate Court. But where tbe question 
upon the facts and law is one which thei Judge would lay before the Jury to decide, 
there it is not open to the High Court to bonsider the propriety of the finding of 

, the Lower AppeKate Court. Laehmeswar Singh v. Manowar and Ramgopal v. 
Shmnikhaton referred to. , ' 

RAJABAIC t). GA^SBH HABl KABKHANIS ... '..i ... XXI 91 

Praetiee — Procedure — Wrong ieeu^amed by lower Court—Finding on the point raieed 
* by correct issue'clear from Judgnient—No remand. See PBAOTXCB17. 

Sit-oir- 

Counter.elaim—Civil Procedure Code fdet ZJT of 1889), s. Ill—J^ocMss—Proeschtrs 
—Qontraet. See JUBmOIOXlOM 8 . 

• tbipplntf— 

. Oonfroel to eUiver—Suit for nondMverp—Clauee ecsmp^itof^rom UaiUUy rn eeee 
of Ion of carrying ship—Lou of ship—Declaration of.th^ offfr dafeoflotq— 

,. fipprepriatioft ef geode after goods laet. St c OONTBAOT 8 , 
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Small CaoBt Ooavi— 

Jurisfiietiov—PromneiiU amoLl Catue CourtB Act fiXof 1887), «. 26. aeh. II, »rts. 4 
"wd 18 —Htradiiatry aUoteq,tue-~Imhioveabk prqfferty—Bi^tratton Aei (III of 
1877), M. 3 and Vl -Qetural Olauaes (Bombay Act III of 1886)' Sm 
BBOISTRAXIOH 8. • ■ . * * 

1. SmaU CauM Cuurit ^ct ilX of 1887), «. 26—dwrisdieiion of Ike 

. Court. An error of law or procedure in the Small Cause Court confers juris- 
diction upou thu High Court to exercise the power oemmitted by s. 35 of the 
FroVifacial Snull Cause Courts Act (IX of 1887). The powers couferred by the 
• section, are, however, purely discretionary,*hnd the section does not give a right of 
appeal in all Small Cause Court oases either on law or on fact. The High Court 
is to determine in what oases it shall eiSarcise the powers conferred upon it. It is 
noV the praotibe of the Bombay Hi^ Court to'interfere under s. 25 of the Aot 
when there are no substantial merits in the case of tlft applicant. It interf^s 
to remedy injustice. It is slow to interfere where substantial justice has been 
done by the Subordinate Court, although that Court may technically have erred. 

The provisions of s. 632 of the Code of Civil Procedure (Act XIV of 1882) do not 
afford a safe guide for the exercise of the extraordinary jurisdiction under s. 25 of 
the Provincial Small Cause Courts Act (IX of 1817). The wording of the two 
sections is wholly different, that of s. 25 of the Provincial Small Cause Courts Act 
being of the widest description and couferriog the most ample discretion on the 
•High Court, while it has been held by the Privy Council that a. 628 of the 
CiVil Frooeduro Code, (Act XIV of 1883) oqght to be construed in a very restricted 
and limited senle. ,• , 

. ,THB POONA CITY MUNIClPaLlTy v.RAMJl BAOHUMATH ... ... XXI 250 

.2. Small Cause Court suit—Second appeal — Civil Procedure Code (Act XIV of 
* 1882). s. 586— Suit to recover a certain sum on account of a share in property — 

Amount to be found due on taking account —Title. Plaintiffs sued to recover, on 
xccounl of their share i a the produce* of certain dhara and khoU properties, 

Rs. 839-14-2 or any other sum which mig)A be found due to them on takinj; 

^count from the defendant, who was the panaging khot. The defendant denied 
the plaintiffs' right to the produce of some of the properties. The first Court and 
the Court of appeal found that the amoubt due to plaintiffs was fts. 72-14-11. On 
second appeal: Field, that the suit wash Small Cause Court suit, and no second 
appeal lay. The mere fact of a question of title arising docs not prevent a suit 
being oogniz.iblc by a Court of Small Causes. By 'merely asking, in the 
alternative, for an account of the profits,suit cognizable by a Small Cause Court 
cannot ffe couveriod into one of a different nature. 

NARAYAN BHASKAB ^HOT v. BAI,AJI BaPUJI KHOT ... ... XXI 248 

3. St. U net'cognisable against some of the defendants—Jurtsdxciion. .V .suit, is not 
coguizablc by a Small Cause Court unless it is cognizable by it as against 
all the defendants. 

PABSUOTAM LAJtHMlBAM V. PBUA UABJl ... ... ... XXI 131 

I Speoiflo Pepformanoa— 

Suit by purchaser against vendor for spectreperformittce of contract of sale—Covenant 
by purchnsvr to buildra tentple—Specific performance refused—Specific Relief Act 
m (I of 1377), 8. 21—Vendor and pnrchiUer. Sec VENDOR AND PUBCH.ASER 6. 

Speoiflo Relief kci~ 

I of 1877, s» 42. Decree — Dfflaratory decree—Rtghl to sue for declaration — Mori- 
gags — OivU Procedure Code (Act XIV oAl882), s. 287. See DECDABATORY 
DECREE. • 

Stamp-- * • 

1. Stamp *Aef (I of 18791, s. 3, el, (9), sch. I, arts. 5 and 21; seh. II, art. 2— 
Interest in land —Agreement to sell standing trees. A document b|aring a stamp of 
one rupee stated (inter aUaf “1 have sold to you tL' standing trees of the two 
villages for Bs. 1,601 on conditions that those young trees, wbewe trunks do not . 

• exceed two feet in ciroumferenoe, should not bo cut by you, and {hat 1 will give 
yofi written inforn^tton to out the trees of the said villages when you shall have 
to Alt theitrees au« remove them within two years, etc.” Held, that thedoeijment 
was sufficiently stamped. , 

VOHBA MAHAUADAU LUKMANJI v. BAMOHANDBA ANANT... ... Xtll 785 

2« Stamp Act (I of 1879),S5. 33, 34, 35, 37 (a), (6), 45 and 50—CoUeetor's decision 
that an fnstrimenl is dhargeable with duty rnot conclusive—Duty of Cwd Court— • 
Praetiu — ProeedAre. TBe decision of the Collector under cl. (5) of s. 37 hf the 
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. :8liamp — {continued.) ' , 

Indian Stamp Act (1 of 1879), that a particular instrument is chargeable with duty 
and ID npt duly stamped, is not fitml and couolilsive. 16 his deofsion under that 
clause is no^ obeyed, and dut;r and ^enalty.afe not paid, any Civil Court before 
which the document may^come has ^ the duty cast upon it under s. 38 of 
examining it ajid'of determining for itself whether it is duly stamped or not, and if 
not, of taking the steps laCi^l down in ss. 33, 34 and 86, that decision being subject 
to revision under s. 50. , 

HABIBAl V. KBISHNABA000PAI< ... ... ... ... XXIl 

Snooeision Certificate Act— 

VII of 1889— 

B. 7, ol. 1. Certifieate — Oourt bound to decide the bright to the eertifieate—Practice—t 
Proekiure. Under cl. 3, s. 7'i of the Bucoeesion Certifloate Act VII of 1889, the 
District Court must decide in a summ'hry way an application for* a succesaion 
certifloate even if the (Question at issue between applicant and opponent be as to 
the status of the family to which deceased belonged. 

DHABMAYA SANCAPPA V. SAYAMA MALAPA ... ... ... XXI 

Talokdar— 

Oujarat Tatukdars’ Act (Bombag Act VI of 1888), s.'31, cf. 3— 8cAe in execution of 
a decree—Sale of Tcdukdari estate —{jancfton of Oovernmeni. A Talukdar mort¬ 
gaged his talukdari estate in 1883, t.r., prior to the passing obthe Qu^arat Taluk-' 
dars’ Act (Bombay Act VI of 1688). In 1893 thf mortgagee sued on nis mortgage 
and, without having the sanction of the Governor in Council obtained an order in 
' the District Court for the sale of the mortgaged property, that Court holding th;^t 
the provisions of s. 31, cl. 3, of Bombay Act VI of 18S8 did not apply to tbecaseof 
a murtgagb efieoted prior to the passing of the Act. On appeal to the High Court; 
Held, reversing the order of the Dirtcict Court, that cl, 2 ot s. 31 of Bombay Act 
VI of 1388 applied to the case and tbat<a sale in execution of a decree was such an 
alienation as o.tmo within the terms of the section ‘and 'required the previous 
sanction of the Governor in Council. The' Court, however, directed the District 
Judge to give the phuntiffs a reasonable time for the production of the sanction, 
and ordered that in case they produced it, the order for sale should bo affirmed, 
otherwise the plaintiff’s application for si^lc should be dismissed. Nagar Pragji v. 
Jivobhai and DosAi Fulchar.d v. Malek Daiirnj referred to and explained. 
CbuoasamaNaudhabhaiv. NabanTbibhovan ... ... XXII 

Temple-' 

Manager of. Trustees—Bemoval of trustees— Trustees misapplying funds by mistake 
—Jurisdiction of Courts m India — Cod; of CivU Procedure (Act .MV 
s. 639—Scheme of management of Hindu temple. Form of—Religious endowment 
—Hindu temple, Manager of, Courts of Equity in England have always allowed 
themselves some latitude in dealing with the trustees of a public charity wbq under 
a mistake have misapplied the funds of the institution, and Courts*in India can 
similarly allow themselves some degree, of latitude in dealing with the managers 
and pujaris ot public Hindu temples, who for a long time have been accustomed 
to deem themselves owdl>rs of the temples of which in law,.they jtre only trustees, 
managers and priests, and to overlook the past while taking oare that for the 
future the administration of the temple is placed on a sound footing. The Courts 
have jurisdiction to deal with the managers of public Hindu temples and, is 
neccessary for the good of the religious endowment',' to remove them .from 
their position as managers. There is,, however, no hard and fast tulo that 
every manager of shrine, who has arrogated to himself the position of owner, 
should be removed from his trust; each case must bo decided with reference to its 
‘ circumstances. Cmntaman v. Dhondo referred to. ' 

DAMODAB BhATJI V. BHAT BHOGILAL KASANOAB ... \ ... XXll 

Tender— 

Offer^byutter to pay debt — MortgageriBedemption. A more offer by a debtor by 
letter to pay an arhount can not be treated as a tender either in law or in equity. 

In order to stop interest, a strict tender should be proved. <- ^ 
KAUAYXNAIKo.DBVAFABUDBAMAIK ... ... ... XXII 

Tramvays- 

’Tramicayi Act f Bombay Act lot 1874) , s. 24— “ Regulating the travelling **—Meaning 
of the werds—Begulation made under the section for regtdating the eondvet of^we 
Company's servant.*—Illegality of such reghluion. The wurii'" reaulating the 
" in «> 34 ot the^ Bwbay Tramways Aot (Bombay Act I of 1874) mean 




683 


58 


884 


498 


440 



iMUIl. 


Tnunvays— foomnuetiJ 

lafing down cuhiH as to how potBont; shall travel, that is to say, rules lor the 
conduct and behaViour of the persoh's who travof, and cannot be held to include 
rules for the oonduct of the Company’s ser^^nts, preacritting what they shall do, 
or what they shall not do, in the matter, lot'instance, issuing tickets. Section 
24 of Bombay Act I of 1874 authonilcs the Bombay Tramway Company to make 
regulations “for rcigulating the travelling in or upon ai^jl carriage belonging to 
them.” Under this section the Company made the following regulation Any 
ootrduotor who shall neglect to issue a‘ticket to a passenger, or shall issue to suoh 
. passei^er a ticket bearing a number ethurw than one of the numbers contained in 
such books, or shall issue a ticket of a lower denomination than the amount of 
the far^, or nun-consecutive in uumbei>, ora ticket other than the ticket provided 
by the Compitny for the journey to 4)0 travelled,—shall for every such oSence be 
liable to a penalty not exceeding Bs. 25.” Tlt-ld, that the regulation was ultra VTfes. 
ManookjiDadabhaiw. The BOMBAY Tramway Oompan\’ ... XXII 

Transfep-of ProptPty Aot— 

. IV of 1882- 

s. 67. Cownant ijO'pay interest — Separate suit to neover arrears oj interest —niuti 
Procedure Code (Act XIV oj 1SH2), s. 43— Mortgage — Right of mortgagee to aeU 
mortgaged property—Regulation Vof 1827. See MORTOAQE 17. 
s.*86, Foreclosure suit — Parties to suit—Practice — Procedure. In a suit for fore- 
closure by a puisne mortgagee, the prior morigsgee bhouhl be made a party totbe 
.suit under s. 85 of the Transfer of PiAperty Act (IV of 1882). In a suit where a 
^prior mortgagee wag not.« piirty, thii.Court, at the hearing of the suit ordered that 
he should then be made a party, liata Pin v. Kaeim Husnm followed. 

SOBABJl OUESETJI SETT v. BATTONJl DoBSAHHOT KABANI ... XXII 

s. 106. Principal and agent — Liability of agent for rent—Honorary secretary to a 
school maintained by a foreign society — Efuclment—Notice to quit—Service of notice. 
Bee principal AND AG^NT. „ . ' 

s.*132. 36 and 37 Vic., c. s.‘2b‘—Assignment ol debt—Notice to debtor — Suit by 

assignee — Service of Pie writ. Under s. 132 of the Transfer of Property Act (IV 
of l'8621, the assignee of a debt is under ijo obligation tn give iiolict. of the assign¬ 
ment to the debtor. All that is required is that the debtor shall become aware 
of it, and it is sufficient if be becomes awan.^ of it on beir^ served with a writ in 
a suit by the assignee. Lola Jugdeo Sakai;/. Brit Behari Lai, Subbammal v, 
Venkatafama and Kalka Prasad v. Chanaan Singh followed. 

BAGHO BIN BHAVANA NHAVI v. NARAYAN ... ... ... XXI 

s. ISB. Assignment of mortgage by mortgagee —6'itif by assignee — Payment into 
Court, by^fendants (representatives of moAgagorJ of jn ice paid to the assignor 
(mortgagee) without admitting the motlgage or assignment — Interest—Payment in 
grain — iJamdupat. In a suit by the assignee of a mortgage to recover the amount 
due on it, (he defendants (who were representatives of tho mortgagor) without 
admitting the mortgage, or that anything was due under it, paid into Court the 
amount which the plaintiff had paid for the assignment with interest and expenses, 
but said that they did not admit the assignment to the plainCi! or the assignor’s 
right to the mortgage,* but (hat they wore willing that the amount should be paid 
totbe plaintiffs if he proved that he was the person entitled to recover thomort- 
gagedebt. ifefd, tbatr the plaintiff was entitled to recover the whole amount 
legally dno on the mortgage, und that s. 135 of the Transfer of Property Act (IV 
of 1882) ffiid not apply. Payment into Court under such ciri-umstances was 
only a conditional tender and such a conditional tender is not a payment under the 
section. Held, also, that the rule of damdupat applied to the mortgage, the ad vance 
having been in cash, although the interest was to be paid in grain, j 
ANANDRA)BABAJI BARVB t'. DDROABaI ... ... ... XXII 

Tpust— • * t 

Trustee— Devasthan —JHanagier— Hereditaiy trustee—^^take by trustee as to true legal 
position—Management lax and imprgvident, but not fraudulent lAid dishonest — 
Apporntment of a dsvo,si)ian emn-mittee—Scheme of management. A mistake, by a 
hereditarv trustri oiyi devasthan as to his true legal position does not of necessity 

* afiotd a ground for reipoving him from his post of manager and entrusting rt to 
new hands. The management of a devasthan being found to be lax and improve 
dent, but not fraudulent and dishonest, ihe Court declined to remove the manager, 
but appointed # devastbag oommittee to supervise and control him« and fram^ a 
scheme for the manageffieirt of the trust. • 

annaji buohdnAjh GO^Vl V. NaRAYAN BITABAM «... ... tXJ 
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TriiitM— 

Charity — Shit ayaiH^ de faoto mawuer or tnuU^ by de jqjce truaiMB^Ditmimdl of* 
such suit as barred by limitation^ Subuguent mu against sanib defendant by 
Advocate Oenfiral under s {i39 of CivU Proeeduri Code—JSuch suit not affeOed by 
first suit—Civil Procedure Code (Act XtV of 1683), s. 6d&—Bes judicata. Id 1667 
oertftin perBon» alleging that they had jjeetf appointed traateea of a temple 
and ita property by its founder Parshotam, brought a suit to eriot Pnrahotam’a 
son from the premises, alleging that he had been their gumaata, but ■ 
that they had dismissed him and that he refused to give up the property. 

The High C ourt dismissed that suit V)n the ground that it was barred, by 
limitation. In 1893 the plaintifia brought the present suit with the consent of 
the Advocate General, under a. 589 of the Oi^l Procedure Code (Act XIV of 1^82), 
against the same defendant, alleginf^that after Purshotam’a death the defendant 
had entered into possession of the property and for some years had carried ont t^e 
trusts created by hia father Fursbotam ; *but that latterly bo had • claimed toe 
property as hia own and refused to perform the trusts. They prayed that true* 
tees might be appointed and the property made over to such trustees. The defen¬ 
dant contended that the plaintifia in both the suits were the same, vie., persons 
r^reaenting the same cestues gue truatent, i.«., the devotees of the temple or the 
general public; that they sued in the same right, and that as the plSintifis in the 
former suit were held barred by limitation, the plaiiitifis in the present suit 
were also barred. Held, that the present suit was not barred. The plaintifb in , 
the former suit had no general warrant,puch as is conferred on plaintiffs suing 
under a. 539 pf the Civil Procedure Code, to .Represent the I^ubho, the objects 
of the charity. They based their title to sneon their particular appointment by 

r Purshotam, and when it was found that they had by limitation lost their rights • ‘ 
to the title derived from that appointment they ceased to represent the public 
just as though they had been removed from thoir|offieu. The de jwe managers and 
trustees of a public charity losing their right by limitation to oust the de facto 
trustee does not confer on the latter immunity from suit on the part of the Advocate 
General or the temple. • « 

LAKBHMANDAS BAGUNATHOAS ». JUGALKIBHOBB ... .... XXII '316 

TmutMB— 

Charity—Public charity—Suit for removal trustees of a public charity and for 
account — Jurisdiction—District Court — OivU Procedure Code (Act X7V of 1683),. 
s. 589. A suit to remove the trustees of a public charity, and to compel them to 
account and to make good the losses sustained fay the charity, in consequeKoc of 
their default, is a suit which falls within the scope of s. 539 of the Code ef Civil 
Procedure (Act XIV of 1862), and must, therefore, be instituted in a District Court,' 
and not in a Subordinate Judge's CourK ‘ •• 

SAYAO HUSKBINMIAN DADUHIAN v. THE COLIiBCTOR OF KAIBA ... XXI 48 

Uganda— , . 

ConstUar Court — Jurtsdiolion—Jurisdustion of Consular Court over persona not 
resutent within a British Protectorate—Aiding the waging of war against a friendly 
power—Africa Ordersifli CouncU, 1889, 1893, 1893. See JUBISDICTION 4. 

Taluation— 

Suits Valuation Act (VH of 188'.'), s. 8— Jurisdiction—Partition — Valuation of a 
suit for partition. See JUBISDIUTION 8. 

^atan— 

1. Cash ailowafue —ffuit for arrears of share—Limitation—Limitation Act (XV of 

, 1877), sch. U, art. 62—Bes judicata—Point of law decided in previous suit be- 

tweensame parties — Decree for future payment of share —PraUifie—Procedure. The 
plaintiff in this suit sought to recover eleven years' arrears of hjs^hare in a certain 
•Government allowUnoe reoeived by the defendants and also prayed for an order 
directing the defendants to pay and his heirs bis proper share in future. The 
defendants couteiided that under the Limitatiou Aot (XV of 1877) only three years’ 
arrears oould be recovered. In a previous suit brought by the plaintiff in 1874 
against the same defendants it was decided by the High Court fnat twelv^ yearn’ 
arrears could be recovered. The lower Court now held that this^ decision continued ' 
to bind the patties, and th .it, therefore, the presebt claim should be allc^wed. It 
aoooMingly passed a decree for the plaintiff for the amount claimed, and also direct¬ 
ed that the defeodante should pay to the pUintiff and histheire for tl|a future his 

' share in the allowanoe. Hdd (varying Vtiu decree), that thff plaintiff nndet the 
Limitiltioa Act (XV of 1077) wa j onl y entitled to recover arteaii for three yearn. 



INORX. 


Yaton —( oorUinued.) 

A^intbf law tltoagb decided ill a^uit l^lween^the same partiee can never be 
res judicata. Held, also, tfaat the order in ^e decree as to payment in futdre was 
bad. It cdald not bo execwted, as tire amoT|pl of sthe allowance was variable and 
the defendants were not liable nntjl they obtained payment of* the allowance 
from Oovernmeiit. • . * 
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. OHAMAHLAL ».,BAPDBHA1 ... ... ^ 

3. Ihhtritanee —Bowbap Acf F 0 /1886, s. 3—Befrosprctive effect — Vatan—Vatan 

. becoming the property of veidow and daaghttt—Heirs. Section 3 of Bombay Act V of 
1886 is not retrospective. A vatan having devolved on the widow and daughter of 
a deceased-Mahomedan as his heirs, anfl each having become owner of her share in 
it, in BO fat atf a vatan can be held id ownership; Held, that on the death of the 
winw in 1890, leaving no qualified male heirs, ths daughter was entitleS to 
snowed as her heir. * 

BAHIMKHAN e. FATUB1B1B1NTBBAH£BKHA:>I... ... .. XXI 

3. Kidkami vatan—Joshi vriiti—Purchaser of share w—Obstruction in perform¬ 
ance of duties—Jvjunction—Specific Relief Act (1 ,.f 1877), s. 64. The plaintifi, 
who had b'JugM a share in a kulkarni vatan and joshi vritti, was obstructed by 
the defendants in the performance^of his duties, //eld, that he was entitled to an 
injunction against the defendants. 

*MOBO MAHADBV o.^A^IAHT BHI1I4JI ... ... ... XXT 

4. Share of vatan—Vatan divided intff takshims or shares—Decree by holder of one 

• Mshare against kdder ot other—Executibn of decree—Collector’s certificate for bidding 

ohemtion — Vatan Act (Bombay Act III of 1874), ss.iand 10— Validity of,CcJleetor’s 
certificate. There canbot be two separate vatans in oonneotion with one heredi¬ 
tary office ; therefore, when g. vatan is broken up into shares or takshims, those 
takshsms do not constitute separate vatans.. Where the Collector’s certificate 
under s. 10 of the Vatap Ack was based aon a misunderstanding of the term 
"‘vatan”: Held, that his certificate was*illegal and could not be accepted by 
the Court. • , 

BAUANOAVDA V. SHIVAFAaAVDA .... ... ... ... XXII 

• 

5. Vatandar— Vatandar family — Hereditary Offices (Bombcti Act III of 1874), s. 26— 
Suit for declaration of righteto represent family — Jurisdiction of Civil Court. The 
plaintifi.saed for a declaration that the branch of the Gavda family which he repre¬ 
sented was older than*that represented by one of the defendants. The objeot which 
h» desired to obtain by,a declaration in that form was to influence the Collector in 
detei niqing whether he should bo recognis’d as the representative vatandar in 
respect of the four annas’ share which the Gavda family possessed in a patelki 
vatan. Held, that the Civil Court had no jurisdiction to entertain the suit, since 
the declar^ion sought, if made, would in effect bo a declaration of plaintiff's status 
as repre8eiitative»ratandar. This, however, equally with the duty of ascertaining 
the custom of the vatan ns to service was a duty which by s. 25 of the Bombay 
Hereditary Offices Act ^Bombay Act III of 1874) was imposed on the Collector and 
not upon the Civil Court. , 

Raojiu. GBNU... ... -- — -- XXII 

Yatan lot— 

III of l874^Bo^bay)— 

a, 10. Redemption suit—Decree for possession—Possession obtained by plaintiff under 
’ decree—Decree reversed in appeal—Cdtleetor’s certificate under the Vatan AH 
(Bomhay Act ill of 1874). Where an erroneous decree of the Tfistrict Court is 
reversed fiy the High Cburt and the decree of the original Court restored, the 
sneoessful party hag a right to be replaced in the same position ^ if tho district 
Court had not made an erroneous decree. If in obminiiifc this right ho is restored 
to possession of vatan land, such a restoration d»e%not fall within the scope of 
.s. 10. Bombay Act III of im—Rachapa v, Amingovda. 

VHihKATBBH NARi^HA NABATAKPBTHKAB ». GOTINnHAO .. XXI 

Yatandar— ... * , 

Who is a. •Person having an hereditary interest—Hereditary interest. What isr^ 
Hereditary Offices Act (Bombay Act 111 of 1874), ss. A and b—Amending Act 
(BombayAct T of Qiriapa by his wUl devised all bis property, which 

WM vatan propAty. to •Yenkangauda, a distant consin.« The plaintiff af the 
n f isr w«t heir of Giriapa olaimed the properly .contending thatYenkaniMida had not 
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Yatandar— i continued.) • 

an hereditary interest” in the vatun within the meaning of s. 4 of the Bombayr 
Hereditary Offices Act III of 187^, that' he was not a* “ vatandar” capable of 
taking under the will of diriapa.within the meaning of s. 6, and that the will 
of Qiriapa was, t(herefore, wioperatire.* Held, that Ven'kangauda had not ” an 
hereditary interest ” in the vatan, and tljat *tho devise to him was, therefore, 
inoperative. The expression in s. 4, “ persons having an hereditary interest in a 
vatan,” means persons having a present interest of an hereditary character in the 
vatan and does not include persons who may have a spes aueeeuionis however 
remote. “ Hereditary interest ” means Mi interest acquired by inheritance as 
distinguished from an interest acquired by purchase, gift or other modes of 
* acquisition. * . , • 

Unfl^VA V. bhimanoauda ... " ... *■ ... ... ' ... X?I 787 

Vendor and Parohaser— ‘ . • 

1. OoiUrael to purchase— Construction—Good Mle—Property in cantonment — Rights 
of Government in such property—Contract making no mention of Government rights 
—Knowledge of purchaser—Suit by purchaser for specific performance or return of 
earnest-money -Earnest-money when repayable—A mendment of plaint.^ as to claim 
refund of earnest-money—Practwe — Procedure. On October 12th, 4887, the first 
defendant executed the following agreement in favour of plaintiff with respect to 
certain property situated in the Poona Cantonment;—“I have agreed to sell to you 
. . . both my bungalows described above, including the sites and buildings 

together with the compounds, rooms for seryants, stables,' nut-houses. 

and I have this day received from you Bs. 5,000 as earucst-moncy. After the 
sale deed in regard to the said bungaldws is executed I will get them transferred 
to your name in the Brigade-Major’s office.” On the same day the first defen¬ 
dant received from the plaintiff Bs. 5,000 as earnest-money. A notice of the 
proposed sale was published in the newspapers, upon whjoh the Poona Cantonment 
Oommittee wrote to the plaintiff stating ths'i Government possessed certain rights 
over the property. Plaintiff then demanded that the jirst d,efendant should obtain 
from Government and transfer to him a full and complete title in the property. 

The defendant refused and prepared a draft deed transferring the ordinary canton¬ 
ment tenure, which was a mere occupancy, and sent it> to plaintiff. Plaintiff 
declined to accept it and brought this suit to compel the first defendant to execute 
a deed transferring to him a full and coihplete title for possession of the property 
' and for rent and damages. Althoueh apparently not arising upon the pleadings, 
an issui> was raised by the parties as to whether by his conduct the plaintiff had 
forfeited his right to have the earnest-money returned to him. This issue was, 
however, struck out at the trial by the Subordinate Judge, who also refused to. 
allow the plaint to be amended by inserting a claim for tlie repayment^of the 
earnest-money, on the ground that it would change the character of the suit from 
being one based on the contract of the I2th October 1887, into a suit based on the 
fact that there had never been a oontract at all between the parties. He dismissed 
the suit. The plaintiff appealed and contended that the contract was that the 
defendant should give an absolute title ti< the property, and that as he was unable 
to carry ^ut this oontr<«ct he should return the earnest-money to the plaintiff. 

Held, (1). upon the evidence IGANDT, J., dissentiente) thpt the knowledge that the 
property in question was held upon cantonment tenure was not brought home to 
the plaintiff, and that the Court could not impute such knowledge to him; that 
the terms of the contract itself were calculated to induce the ’lilaintiff to believe 
that the defendant was selling not a mere revocable license to occupy the land,' 
bat the land itself. The defendant agreefi tc sell the land, and havingfione so the 
onus lay upon him to show not only that he intended to sell only cantonment 
ocoupanoy rights, but also that the plaintiff understood that he was purchasing the 
same. (2) That the defendant being in default, and being nnable to give the title 
ooDtracted for, should return the earnest-money to the plaintiff. Held (^y the 
.Full Bench) that^the amendment of the plaint so as to make Lt include a claim 
for the refund of the earnest-mqney ought to have been allowed, although not 
fuked for until a late stage of the case. The right to specific performance of a 
contract, or, in the alternative, to a return of the earnest-money should be deter¬ 
mined in one and the same suit, and the plaintiff failing toebtain a decree fo,; 
speoifie performance should not be driven to a separate suit to^recover back hu 
dep 9 ait, if ho is entitled to relief in that form. The cireumatanoe that a pur¬ 
chaser is not entitled to specific performanoe is by no means oonolusive against hia 
right to a return of the deposit. If, having regard to the terms of the contract, be 
is justified in refusing to accept the title,which the vendpc js able to rgive, he is 
entitled to a refund of the deposit. 
iBBABOfBHAC «. FZiBTCHBB 
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Yeiidop and Popohasar— 

:i. Covendnt for title — Breach — Damaoea-~3ieasure of damaget. A purcfaaBar evicted 
from his holding is entitled Ao recover from*a vender who has guaranteed hi? title 
the value of the land at t^je date 'of the (vicstiop. Tly>ugh in ordini^ry cases a 
mortgagee when deprived of his security cnn*only recover his mortgage*money as 
the damages for breach of the oo^nitP^ quiet enjoyment, where the 
, mortgage deed contains a covenant on the part of the mortgagor not to pay off 
the mortgage fof a term of years, the mortgagee is cntiitled to damages for being 
deprived of a favourable and long-cndurini; investment. For the purpose of 

• estimating such damages the Conrtr wi*t value the prospective profits as a 
jury would. 

NAOA'bDAB SAUBHAOYABAS V. AHMIi/bEHAN ^ ... .. ... XXI 176 

8. a^d of tale set aside for want of consideration—Cmtrfici Act (IZ of 1672), a.3Si, 

On the 18th November 1692, A executed Ao B a deed of sale of certain land. The 
deed was duly registered and it recited that the consideration money, Bs. 90, had 
been duly paid. B got into possession of the Ian I. A subsequently brought a 
, suit to set aside the deed of sale, and to recover possession, alleging that ho had 
been induced ta execute the deed when incapacitated from illness, and that the 
consideration nftney had not been paid. Both the lower Courts found that the 
consideration money had not been paid. The Lower Appellate Court dis- 
•misBod the suit, bolding that A's remedy was to sue for the consideration money 
if ft wad unpaid, and that he had a lien on the land for the amount, but that he 
could not set adfde tSe deed. Held, Jihal'tho deed should be set aside, and the 
plaintiff should recover possession. i*er PULTON, J.:—The sale was veJid for want 
'^•of consideration. Section 2.'i of tlfb Contract Act (IX of 1872) applied to the 
• transaction. Trimalrav Rnghavendra v. The Municipal Commissioners of Ilubli 
distinguished. Per PABRAn, C.J. :—The judgment itself appears to mo to dis¬ 
close a state of facts whig)^ shows that there was no sale at all, and that the 
plaintiff was tricked into executing aif3 remstering the conveyance. I am not, 
however, as at present adfrised, prepared to assent to the train of thought which 
’puts conveyance of lands in the Mofussil perfected by possession and registration, 
where the coiAidHration expressed in the conveyance to have been paid has not 
bseu paid in fact, in the same category a^contraots void for want of consideration. 

TATIA». BABA.T1 ... ... ... ... XXII 176 

• 

4. Sale of land — Trees standing on land — Transfer of Pro^ty ActflYof 1889), *. 8. 

Trees bging attached to the earth are included in the legal incidents of the land and 
pass to tjic transferee under a deed of sale of the land on which they stand, unless 
a-difierent intention is expressed or necessarily implied. No such inteut'on is 
ueoes'aijly implied b*ecauso the trees are mortgaged prior to the sale and no 
mention of the mortgage is made in thesalfi-dced. 

PANDUBANG SHEBBAOIR t). BHIMRAV KESHAV UIRaIIKAB ... XXII 610 

6. Specific f»r/orgia«ce— Saif by purchaser against vendor far specific performance of 
contract of sale—Covenant by purchaser to build a temple—Specific performance 
refused — Specific Relief Act {I of 1877), s, 21. On the 16th November 1693, the 
first defendant agreed to sell a bouse to the plaintiff. The contract contained a 
covenant on the parfof th« plaintiff to build a temple and td secure au annuity to 
the vendor and his wife. On the 21st of the same month, the first defendant sold 
and conveyed the same house to the second defendant and put him in possession. 

Ih a suit brought by plaintiff against defendants Nos. 1 and 2 for specific per¬ 
formance of the contract of Ahe 16th November : ffeld (1) that the second defendant 
was a proper party to the suit, (2) That spooific performance could not be granted, 
the covenants contained in the agreement being such as the Court could not enforce 
BAmchandba Ganbbb Pubamdhare V. Ramchandba Komdaji Kate. XXII 46 

6. Unpaid purchase-money — Suit to recover the money from the. vendee personally and 
from the property stdi—Pertonal remedy — Limitatim^-LjmHation Act (Z7 of 1877), 
art. 1S2. Unpaid purchase-money is a charge on thqpmpe*! < y in therpossession of the 
vendee, and a suit to enforce it against the prop&rtsi so charged fays under art. 132 , 

’ o6 the Limitation ^ (XT of 18771. But the article does not ex'tend the time 
allowed otherwise anaet the Act to claims to recover the money from the defaulter 
■ personally or his other property. The limitation for the personal remedy is three 
years under art. 111! Virchand %. Rumaji and Ram Din v. Ralha followed. Where 
oartain li&d was sold and posseasion given to the vendee in 1890, and a suit was 
brought in 1B9S to teoovet the unpaid purchase-money from the vendee personajly 
as vralltiB from the ptopietty sold: Held, that the personal claim was time-barred. 

OBUNILAL V. BIi JBTBII ... I — ••• XXII iilC 
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Vatfering Gontraot-'- . 

Cvntraet Act (IX.of 1872), a, 90—Bombay Act III of 1866. Act III of >1866 (Bombay) 
is.still in foroe and has not fcoen repealed*by the Qontraot Aot (IX of 1872). 
Dayabhai v. LakhmieJiand followed, ^s bettyeen the original parties a promissory 
note which ‘has for its oonbiderat^on a debt due on a wageling oontraot is void and, 
therefore, not binding in' the hands of the original payee. OuUb v. Harriam 
distingnishedr In ord^er to constitute a t^agering oontraot, neither party should 
intend to perform the contract itself, bat only to pay the difierencea. In order to 
ascertain the real intentions of the parties, the Court must look at all the surround* 
ing circumstances and will even go behitrd atwrittcii provision of the contract to 
judge for itself whether such prevision was insertiid merely for the purpose of 
concealing the •‘eal nature of the transaction. Tod v. Lakhmidas, Sahoor v. 
Tenkataaubba and Vniveraal Stock \Exchange v« Strachan referred to.- 
PBBO^HA COBBBTJI PARAEH ». MANEKJI DOSSABHOT WATCHA .. XXII 

Widow- 

Funeral expenses of widow — Buahand's estate chargeable with such expenses—Hindu 
law. See HINDU LAW 27. 

Powers of management—Lease granted by the widow for long term of ‘years—Lease 
voidable on the widow’s death, but not ipso facto void—Suit by heir ho recover pro¬ 
perty from lessee six years after widow’s death—Compensation for tenants’ improve¬ 
ments—Lying by—Landlord and tenant—Hindu law, 8ec HINDU LAW 29. 

Widow’s power to dispose of moveables bequeathed to her by he<' husband—Hindu 
law — Mayukha. Bee HINDU LAW 20. ^ 

WUl— 

1. Construction—Bequest by a Hindu to his wife—Life-estate — Reversioner—Vested 
remainder — Contingent bequest. One Jumtiadas Natha died in 1876, leaving a will 
which after stating his property in detail provided as f^Iows:—” When I die, my 
wife named Buraj is owner of that property.' And my wife has powers to do in the 
same way as I have absolute powers to do when I am precent, and in case of my 
wife’s death, my daughter Mahalaxmi -is owner of the said property after that 
(death).” Held, that Buraj took only a lifpfestata under the will, with remainder 
over to Mahalaxmi after her death. Held, also, that the bequest to Mahalaxmi 

. was not oontingent on her surviving Buraj, but that she took a vested remainder 
which upon her death passed to her heirs. 

Lallu V. JAGMOHAN ... ... ... ... XXII 

2. Construction—Bequest to wife —* Take possession of and enjoy ’— Direction that 
she was to be owner just as testator was owner — Life-interest, Where a Hindu 
by bis will directed that after his death his wife was to take possesiion of 
and enjoy his property, and in another (Jassage declared that '* just as be was the 

I. owner so she was to be the owner,” but there were no words of inheritance used, 
nor did he directly give his wife any power of disposition over the property. Held, 
that she took only a life-interest in the property. The Courts have .always leaned 
against such a oonstrnotion of the will of a Hindu testator as would give to the 
widow unqualified control over his property. 

HaBIDAX. FBANDALmBAI BEWA ... ... ..l. — XXI 

8 ConatruHion—Qift to a class — Members of a class not in existence at testator’s 
death—Void gift—Intention of teHatar — Qift to widows of sonr is a gift to a class. 
A testator gave his property t<i his executors and trust<'os, who were to apply the • 
income as directed. He further directed that after the death of the last survivor 
of his five sons, the property should be divided as directed among the sons of his 
soitj and daughters of bis sons, and provision was made, in certain events, for the 
widows of his deoftased sons. He left him snrviving his five sons, three grandsons 
and three granddaughters. After his death two more granddaughters wen. bom. 
Held, that the gifts to the sons, daughters and widows of deceased sons were void. 
They were gifts te a class ot> which some members were not in existence at the 
.time of the testator’s death. The principle deduoible from the.authorities is that 
ibis the primary duty of the Co'Jrt so to oonstcue the will as to carry out, as far 
as possible, the intention^ of the testator, and that if the Court comes to the oon- 
dusion that the testator had the primary intention of faeneflting^U the m|mbeta 
of a clnss, and if such intention fails by reason of its being void^ yet it the Court 
can deduce a secondary intention that at least such members of the olass^should 
take'as were in existence at the time of the testator’s death, then elleet should be 
given lo euob. secxuidary intension, bnt not otherwise For the purpose of 
asci r>a'fni.g ihese piimaiy and -efni dnivi. ititeotK'na it ^urse, necessfty to 
lakt. ak th.. ii.aieriai fate’s ss v- Uie tibtaior’s family into oonsidittatioa'ai^ to 
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WIU— (continued.) , ’ 

t8fd thctvarioaBi,piovisionB of his will as a whole. A gift in a wiJ} to widows of 
■ons is, in the case of Hindus,ja 4 {ift to a ola^, as Hindus by their law are 
permitted to have more than one.wife at the same time. JRam Lai v. ’£anat 
Lol, Kriahnanath v. Atmaram, M'angaldc^ v. Tribhoeandaa, Tribftovandaa v. 
Oangadaa and Kriahnarao v. Bmab§i referred to. * < 

KHnUlJAIBAMNABBONJlV.MORABJiJAJBAaiNABBOH.7I ' ... XXII 633 

A. • Cotistruction-*-QiJt to iana—~Life-eatate~lnteslacy, iTapidas Varajdas, a Hindu 
died leaving a widow (Navivahu) and two sons (Dammar and Dayabhai), and a 
. gnndapn ^rsandas, the son of Dayarbhalt Damodar had had two sons born to 
him in Tapidas* lifetime, but both had died in infancy and before the date of 
TapidAft’ will. This fact was not known at the hearing of the suit or of the appeal 
to any of the bounsel appearing in the case, and was only disclosed after the first 
judgment of the appeal Court had been delivered .o By his will dated i885 
Tapidas disposed of certain dwelliug'houses which belonged to him and of the 
residue of his estate as follows :—8. “ I have given the bouses to my wife Navivahu 

for hei^to enjoy the income thereof.in the event of the decease of 

. my wife Navivahu, my sons Bhai Damodar and Bhai Dayabhai may take in equal 
shares, half and half, the income that may be received, and may enjoy and may 
expend and may^make donations for religious an charitable purposes, and the heirs 
also of both these my sons may always take the income from time to time, and 
may divide and take the income. To the same no one has any claim or title.” 

131 “ Afterwards giving to all what is written, in this will, all the residue of the 
estate (iabaanati the'whole of it should be divided and taken in equal scares by my 

sons Damodardas and Dayabhai ..And on the death of 

*'tho two sons fkaea raaae) he who may have issue sons that issue is in every way 
the heir of his father’s property, and if in the lifetime of the two above-mentioned 
sons one should not have issue sons, then on his death, if my other sou should be 
alive, he should get all the eat.ate, cash and whatever else there may be, in that no 

son can raise a dispute.As to the rest, whichever sop 

.of mine may survive (haffolimc hoe) should get all that is given by me, and should 
there be no survivorship of that child, and should be have a son or sons, then he 
(or they) should got all, according to wbat is written above ; in that no one can 
raise an objection.” Held (confirming CANDY, J.), that under cl. 8, Damodar and 
Dayabhai took only a life-interest in the house as tenants-in-oommon, and that 
the ulterior interest therein not being validly disposed of fell into the residue. 

Held, also (varying the decree of GANDY, J.l, that Damodar and Dayabai each took 
a life-estate in a moiety of the residuary estate, and that if Damodar died without 
leaving arsop, his moiety should devolve upon Dayabhai, or, il he were dead, upon 
hib son Karsandas (if then living), and'if Dayabhai should die without leaving a 
son, his moiety should devolve upon Damodar if then living. 

DAMODABOAS tapidas V. DAYABHAI TAPIDAS ... ... ... XXI 

6. Conatrtictwn—Hindu law—Qifta and wills—Executory bequests—Power to direct 
who should take ixeeutory bequest—Restriction to donee living at testator's death — 
Limitation of the exercise of the power. Even if Hindu wills are not to be regarded 
in all respects, as gifiys to take effect upon the death of the testator, they are 
generally to be regarded, as to the property which they can t'ansfer and as to the 
persons to whom transfer can be made, as regulated by the Hindu law of gift. 

The Tagore case referred to and followed. A Hindu testator devised his immove¬ 
able property upon trust for the income to be appropriated to the maintenance of 
h% widow and of his daughter, and of the children that might be born of her, the 
property to be divided among the heirs of such children. If there should not be 
any children born of bis danghter, the propeity under the will should devolve upon 
those ” to whom she might direct it to be delivered by making her will.” Ti.e 
daughter having had no children, and questions having arisen between the 
daughteifand the widow as to the administration of the estate according to the 
will: Held, that Jhere was not an absolute gift to the daughter, and that the 
persons to whom the property was given, though to be il^'signatedjby her, did not 
take the gift from her*, but from the testator. TJi; ju^ment in Jltxon v. Oliver 
• not applicable. According to the already settled law," iAl)u testator himself had 
designated the persona to take, in the event of his daughter having no child, the 
gift would have ^-en valid as an executory bequest, supported by preceding 
life*inteccBi>B,d>ut vUid only under the following restriction, t,ie., that to render the 
gift valid,Abe takbrso designated must have been, cither actually or in contempla¬ 
tion of law, in existence at the death of the testator. In this case, no ^inoiple of 
Hindu law stood in t^ way to prevent the testator from substituting bis daughter 
for as th%pemn .Empowered to ddsignate ; but the same limitation bald 

^ood as to the exibtenoe being requisite of the donee at the ^d of the donor’s life, 
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V111 — (continued,) • , 

in ordorJihst the power might be validly exercised. There was no-application oj 
the Ea(dish law of “ powers," wh^h was not fit to be applied generally to Hindu 
wills. Subjaot to the above restriotioxii the .power in question was valid. It 
was not decided upon whom thi propjrty w’ould dovotVe, if the power should 
not be exercised; 

BAI MCyriVAHU V. BAI MAMUBAI ... * ... ... ... XXI 709 

6. Conslruclton of will — Beguast to a person with a direction that if should be used 
in good works (sara k*m)—Direction void as being vague and indefinite — Indian 
&’ucceMio» Act (X of 1865), s. 135. A''teatjator left a legacy to his wife ip the 
following terms:—“ Bs 2,000 to be credited in our shop in the name of my wife 
Bai Bapi. Interest at 6 per cent, to be paid \o her every year. If in her lifetime 
she demands the money to use in'h good worlf (sara ham), it should be given to 
her, Wt if she has not taken it in her lifetime, Jamnadas and Bbagubhai are to 
dispose of it according to their own pleasuA after death." Held, that this was not 
a bequest for of good works (sara kam), but a bequest to the testator's wife 
with a direction to use it in good works (sara kam), and as that direction was void 
for uncertainty she was entitled to the money as if the will had contained 
no such direction. 

Bai Bapi o. JAMNADAS Hathisang ... .. ... ... xxil 774 

Dharam—Oift to dharam — Charity — Reversioner—Limitation applicable to rever¬ 
sioner — Limitation Act (XV of 1677), art. lil. See BBVBRSIONBB 1. 


7. Execution of .will—Codicil—Testamentary acts —Incapacity from illness—Influence 
nof amounting to coercive influence. A Khoja Mahomedan resident-in Bombay 
made his will in 1886, appointing his wife, and his eldest son by a former wife, to 
execute it. The testator died on the 9th February 1891, having at different times, 
in the interval, made four codicils. The widow, applying for probate of all the 
above, propounded a fifth codicil, alleging it to have tec-# made by her husband on 
thB„0th February 1891. The son petitioned for probate to be delivered to him and 
to the widow, but only of the will and ol the first two codi6il8, contesting the three 
later codicils as having been made unde., undue infiuenoe exercised^by the wile. 

He disputed the last codicil, not only on the ground of undue influence, if the 
codicil had been, in fact, executed, but because at the time of the alleged execu¬ 
tion,. his father was almost unconscious, and unable to uudorstand what he was - 
doing. The High Court, lu its original testamentary jurisdiction, refused probate 
of the three disputed codicils, granting probate of the will and of the first two 
codicils only. The appellate High Court granted probate of the will and of the 
five codicils, finding that no undue infiuenoe had been exercised ; and that the 
fifth had been executed by the testator with knowledge and comprehension of its 
contents, and of his free volition. The Judicial Committee affirmed the judgment 
of the appellate Court as to the absence of undue infiuenoe. In their opinion, if 
there was not evidence, and there wa.s not, to show coercion in the special matter 
of the codicils, general assertions of the wife’s commanding character, agd of the 
husband’s weateoss, and of their diflerences, went for little. But, in regard to 
the fifth codicil, they affirmed the judgment of the original Court, finding the 
evidence to have left open the infetence that the testator had been, at the time 
when it was alleged liy the widow that he had made this codicil, too exhausted 
and ill for such a testamentary act. 

BAIiA MAHOMED JAFFEBBHAI V. DAME JANBAI... .<. ... XXH 17 


Hindu law — Mayukha—Widow —Widow’s power to dispose of moveables beqtteathed 
■ fp her by her husband. See HINDU LAW ^0- 

8. '%",;i^tt will —Construction of bequest—Indian Succession Act (X of 1865), ss. 82 
and 111—A bsoluie estate given. This appeal related to three clauses in the will of a 
Hindu, who bequeathed his property to his two sons, ODe.pf whom had a son. 
The other son was ohiidloss, his only issue having died before ..the will was made. 
There were gifts • ver on tVj death of either son. The Courts below, construing 
the first of the three olausM, denied that each of the two sons took a life-interest 
in the property) Aomprii^ id that clause, asctenants-in-common; and that the 
ulterior interest, not having been validly dispos^ of, fell into the residuary estate. 
On this appeid, with reference to s. 83 ^ " the Indian SuooessioiLAot, 1865." made 
to appliy to wills mr.de by any Hindu in the town of Bombay, by 1. 2 o* the Hindu 
Wil)^ Ace 1870, some doubt was expressed by the«Judiouil Gmnmittee wl^ether in 
that clause it sufficiently appeared that the estates given to the sons were only 
estai^ies for life. It was, however, in the view taken of the, 9 thet olqiue of wbioh 
the oonstrootion was in dispute, anneedbsary to determfae kbat .point., in the 
next Clause to he constnred there were words which had been held the appellate 
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VUl— (cnnelu^d.) • 

Hisb Court to give to each of tho two sons of the testator only a lifo-estato in a 
hau share of the ^sidnary estate. ]iPhethfr thoi^words, whioh follhwed a gift to^ 
the testator's two sons of ttfb whole residue w equal shares, were so clear that only 
this restricted interest' wae iiitended*4to be^veu tl> then, was considered, in like 
nranner, to be open to doubt in regari| to the rule of construction inposed by s. 82. 

But this was aUo not required to be dttecmined, as this clause, thedSth in the 
• will, was not applicable under the oircumstanoes. It was now determined that 
the.lj^ird and fast of tho disputed clauses, No. 18 iuHhe will, clearly gave the 
residuary estate to the testator’s twasqns,,in equal shares, each an absolute estate, 

' except In the oase of the subsequent birth oi* a son or daughter. The two olauses, 18 
and Ift, were not, in the Oonunittee'q opinion, inteoded to be read together and 
recouoil^d,* u<v were they mutuallv explanator|'. They were each intended to 
provide for difforent oirouoistances. Held, that the two sons of the testator 
must be deolamd to have each taken an |bsolute interest in tho half share oM>he 
residuary estate. 
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